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L EXPLANATION OF WHY THIS CASE IS OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case squarely presents the important legal issue of whether R.C. 2744.09(B) creates
an exception to political subdivision immunity for intentional tort claims alleged by a public
employee. This Court has already determined that the issue posed in this case is of public or
great general interest. This Court recently accepted for review the same proposition of law in
Sampson v. Cuyahoga Metro. Housing Auth., Supreme Court No. 2010-1561, and Buck v.
Village of Reminderville, Supreme Court No. 201 1-0258.! This case involves an intentional tort
claim against a political subdivision for an employee's sexual assault of gnother employee.
Despite the Ninth District's decision, an intentional tort does not arise out of the employment
relationship and R.C. 2744.09 does not create an exception to the City's immunity.

Ohio’s appellate courts have been, and continue to be, in conflict on the very issue before
this Court with the vast majority holding that intentional torts do not arise out of the employment
relationship. See e.g.s, Williams v. McFarland Properties, L.L.C. (12th Dist.), 177 Ohio App.3d
490, 2008-Ohio-3594; Zieber v. Heffelfinger, 5th Dist. No. 08CA0042, 2009-Ohio-1227; Coats
v. City of Columbus,10th Dist. No. 06AP-681, 2007-Ohio-761; and Villa v. Vill. of Elmore, 6th
Dist. No. 1.-05-1058, 2005-Ohio-6649.

The Ninth District’s decision conflicts with the majority of other intermediate appellate
courts. The Ninth District's decision was wrong and creates an injustice to these and future
litigants. For the sake of consistency in the law and the just resolution of the present dispute, the
Court should acéept this discretionary appeal that poses the same issue as that accepted in

Sampson and Buck, supra.

! The Court accepted the Buck v. Reminderville case, and stayed briefing in the case pending the
decision in 2010-1561, Sampson v. Cuyahoga Metro. Hous. Auih., Cuyahoga App. No. 93441,
188 Ohio App.3d 250, 2010-Ohio-3415.
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II.

STATEMENT OF THE CASE AND FACTS
A. Factual Background

The Ninth District set forth the basic facts in its opinion:

{9 2} On June 2, 2006, Lisa Vacha was raped by a coworker, Charles Ralston,

while she was working a shift with him at the French Creck Wastewater
Treatment Plant, which is owned and operated by the city of North Ridgeville. ...

{9 3} Vacha later filed this action against the city, alleging that it was liable for
her injuries that resulted from the rape, on theories that included vicatious
liability, negligent and reckless hiring and supervision of Ralston, and that the city
committed an employer intentional tort by employing Ralston. The city eventually
moved for summary judgment on all of Vacha's claims. It asserted, among other
things, that it was entitled to immunity under R.C. 4123.74 and/or R.C. 2744.02.
Although the trial court granted the city summary judgment on Vacha's claims for
vicarious liability, it denied the city's motion for summary judgment on her
remaining claims. The trial court found that there were genuine issues of material
fact on those claims, implicitly rejecting the city's immunity defenses. Pursuant to
R.C. 2744.02(C), the city appealed the trial court's denial of its immunity
defenses, raising two assignments of error.

(Vacha.at 9 2-3.)

provided that an employer's intentional tort is not excepted under R.C. 2744.09(B) from the
statatory grant of immunity to political subdivisions. Ellithorp v. Barberton City Sch. Dist. Bd. of
Educ. (1997), 9th Dist. No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Ohio-
4454, at § 6. During the course of the appeal in the Ninth District, the Court reversed itself in
Buck v. Reminderville, 9th_ Dist. No. 25272, 2010-Ohio-6497, at § 18. The Ninth District

éxpressly overruled its prior precedent and held that an intentional tort claim falls within the

B. Procedural Posture

At the time of filing an appeal of the trial court's order, Ninth District law clearly

scope of R.C. 2744.09(B).

intentional tort claim may constitute a claim within the scope of R.C. 2744.09(B), the city failed

In the present case, the Ninth District majority held "Because Vacha's employer
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to establish that it was entitled to summary judgment on that claim based on the immunity
provisions of R.C. Chapter 2744. Consequently, the trial court did not err in denying it summary
judgment on that basis." Vacha at § 23. Judge Carr dissented, finding that the Court's previous
precedent was correct and determinative of the Appeal. Judge Carr noted, "ag T stated in my
| dissenting 6pinion in Buck v. Reminderville, 9th Dist. No. 25272, 2010-Ohio-6497, at § 18, I
believe that political subdivisions are immune from employer intentional tort claims, as held by
this Coutt in Ellithorp v. Barberton City School Dist. Bd. of Edn. (July 9, 1997), 9th Dist. No.
18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Ohio-4454, at § 6.1

The City firmly believes the Ninth District's decision in the present case is incorrect on
the iséue of the scope of R.C. 2744.09.
III. ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

PROPOSITION OF LAW I: R.C. 2744.09(B) DOES NOT CREATE AN EXCEPTION TO

POLITICAL SUBDIVISION IMMUNITY FOR INTENTIONAL TORT CLAIMS ALLEGED BY A
PUBLIC EMPLOYEE.

A. The City is immune from Plaintiff's intentional tort claim under R.C. 2744.02
without exception.

The City of North Ridgeville is a political subdivision within the definition of R.C.
2744.01(F) and is entitled to the immunities provided in R.C. 2744.02(A)(1). Section
2744.02(A)(1) provides broad immunity to political subdivisions from damages for injury or loss
to persons or property for both proprietary and governmental functions. In other words, “if the
~ defendant qualifies as a political subdivision, immunity is presumed under the statute.” Sims v.

City of Cleveland, 8th Dist. No. 92680, 2009-Ohio-4722 at §13. A political subdivision may lose

2 The Ninth District also properly reversed the trial court's determination that the City was not
entitled to workers compensation immunity for Plaintiff's negligent/reckless hiring and

supetvision claims. (Vacha at §18.)
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its immunity only if one of the R.C. 2744.02(B)(1-5) exceptions applies. Cater v. City of
Cleveland (1998), 83 Ohio St.3d 24.

This Court has expressly held that an intentional tort is not an exception to a City’s
immunity under R.C. 2744.02, See, e.'g., Wilson v. Stark Cty. Dept. of Human Services (1994),
70 Ohio St.3d 450. Consequently, when properly applied, the City is immune as a matter of law
from Vacha's intentional tort claim.

B. There is an ongoing conflict among Ohiﬁ's appellate courts regarding the

applicability of R.C. 2744.09(B) to intentional tort claims against political

subdivisions.

R.C. 2744.09(B) provides that R.C. Chapter 2744 political subdivision tort immunitf
does not apply to “[clivil actions by an employee ... against his political subdivision relative to
any matter that érises out of the employment relationship between the employee and the political
s_ﬁbdivision." In the present case, the Ninth District erroncously concluded that a rape, committed
by an employee against a co-employee somehow arose out of the employment relationship. The
Ninth District determined that R.C. 2744.09 creates an exception for intentional tort claims by a
public employee against a political subdivision employer.

This Court has held that an inteﬁtional tort necessarily occurs "outside the employment
relationship.” Brady v. Safety-Kleen Corp. (1991), 61 Ohio St.3d 624 at paragraph one of the
syllabus. This Court noted that “ *[i]njuries resulting from an employer's intentional torts, even
though committed at the workplace, ... are totally unrelated to the fact of employment,” ” and that
« <such intentional tortious conduct will always take place outside the [employment]
relationship.” ” Id. at 634.

The Ninth District's decision conflicts with almost every other district to decide the issue

regarding whether R.C. 2744.09 creates an exception for intentional tort claims by a public

4



employee against a political subdivision employer. Until recently, the Fifth District stated the
prevailing view of Ohio law. “Ohio courts have consistently held that political subdivisions are
immune under R.C. 2744.02 from intentional tort claims.” Zieber v. Heffelfinger, 5th Dist. No.
08CA0042, 2009-Chio-1227, q27. The Fifth District rejected the plaintiff-employee's argument
thét R.C. 2744.09(B) permitted her intentional tort claim against the political subdivision
employer: “While Appellant's injuries arguably occurred within the scope of her employment,
we agree with the majority of other appellate courts that have determined that an employer
intentional tort is not excepted under R.C. 2744.09(B) from the statutory grant of immunity to
political subdivisions[.] Id. at §29. The Tenth District made a similar observation in Coats v. City
of Columbus,10th Dist. No. 06AP-681, 2007-Ohio-761, where the court held that “Ohio courts
have traditionally and consistently held that since R.C. 2744.02 includes no provisions excepting
intentional torts from the general rule of immunity, political subdivisions are immune from
intentional tort claims” Id at 9§14. Appellate districts have been fairly consistent in their
application of the law. The Sixth District has held that “R.C. 2744.09(B) does not remove an
employer's immunity for intentional torts as granted under Chapter 2744.” Villa v. Vill. of Elmore
(6th Dist.), 2005-Ohio-6649, 136 (emphasis added), citing Terry v. Ottawa County Board of
MRDD (6th Dist. 2002), 151 Ohio App.3d 234, 2002-Ohio-7299. Likewise, the Seventh District
has reached the same conclusion. See Fabian v. City of Steubenvilie (7th Dist.), 2001-Chio-3522.
Again in Ogle.s;by v. City of Columbus (10th Dist. 2001), 2001 Ohio App. LEXIS 438, discr. app.
den. (2001), 92 Ohic St.3d 1418, which was a case presenting an intentional tort claim
(intentional infliction of emotional distress) by one city employee against another city employee,
the Tenth District held that “It is well-settled that political subdivisions are not liable for

intentional torts committed by their employees.”
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Until its decision in Buck v. Reminderville, Oth Dist. No. 25272, 2010-Ohio-6497, the
Ninth District had consistently held, “Because Section 2744.02(B) includes no specific
exceptions for intentional torts, courts have consistently held that political subdivisions are
immune from intentional tort claims.” Ellithorp v. Barberton City School Dist. Bd. of Edn. (July
9, 1997), 9th Dist. No. 18029. After Ellithorp, the Ninth District rejected intentional tort claims
against political subdivisions/public employers. See e.g., , Dolis v. Tallmadge, 9th Dist. No.
21803, 2004-Ohio-4454, at 9 6 (“[A]n-employer's intentional tort against an employee does not
arise out of the employment relationship, but occurs outside the scope of employment.”). The
Ninth District's decision in Buck v. Reminderville overruled the District's firmly established
precedent without en banc consideration.

Other appellate districts have cases stating both points of view depending on the panel of
judges. In other words, the law has not been consistently applied within the appellate district.
The Eleventh District has held that “[I|ntentional tort claims are, by the express terms of the
statute, not subject to any exception under R.C. 2744.02(B).” Alden v. Kovar (11th Dist.), 2008-
Ohio-4302, 463. However, the Eleventh District that year reached the opposite conclusion. See
Fleming v. Ashtabula Area City Sch. Bd. of Educ. (11th Dist. 2008), 2008-Ohio-1892.

Before the en banc decision in Sampson v. Cuyahoga Metro. Housing Auth., most of the
Eighth District decisions found that the political subdivision was entitled to immunity frofn
alleged intentional torts by one employee.against another, See e.g., Young v. Genie Industries,
8th Dist. No. 89665, 2008-Ohio-929 (R.C. 2744.09(B) did not allow an employee to recover for
an intentional tort against a political subdivision); Ventura v. Independence, 8th Dist. No. 72526,
1998 WL 230429 (rejected a plaintiff-employee's argument that R.C. § 2744.09(B) creates an

exception to immunity for political subdivision employer intentional torts.).
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Similarly, federal courts applying Ohio law have been consistent in finding that political
subdivisions cannot be liable for an intentional tort committed by one employee against another.
See, e.g., Kollstedt v. Princeion City Schs. Bd. of Educ. (S.D.Ohio 2010), 2010 U.S. Dist. LEXIS
13522 (holding that the rationale in Brady v. Safety-Kleen Corp. (1991), 61 Ohio St.3d 624, 634
applies to employer intentional torts and R.C. 2744.09 cannot be read to mean that employer
intentional torts arise out of the employment relationship or the terms and conditions thereof);
see ¢.g., Kohler v. City of Wapakoneta (N.D. Ohio 2005), 381 F. Supp.2d 692.

Ohio’s Political Subdivision Tort Liability Act is designed to limit liability. The Ninth
District’s holding defies the Legislative policy determinations underlying the Act.

The General Assembly enacted R.C. Chapter 2744, stating that “the protections

afforded to political subdivisions and employees of political subdivisions by this

act are urgently needed in order to ensure the continued orderly operation of local

governments and the continued ability of local governments to provide public

pedce, health, and safety services for their residents.” ... * ‘[tjhe manifest

statutory purpose of R.C. Chapter 2744 is the preservation of the fiscal integrity

of political subdivisions.” ” [Citations omitted. ]

Summerville v. Forest Park, 128 Ohio St.3d 221, 2010-Ohio-6280 at ] 38. A sexual assault
committed by a public employee has nothing to do with the employment relationship with a
public employer. Construing R.C. 2744.09 to strip a political subdivision of immunity is contrary
to the very purpose of the Act.

IV. CONCLUSION

This Court should accept jurisdiction.
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Dated: May 23, 201 1

Per Curiam. _
@1} Appellant, the city of North Ridgeville, appeals from a judgment of the Lorain
County Court of Eomnon'Pleas that demed its motion for surmary judgment oﬂ.its defense that
it was inumune from civil liability to its former employee, Tisa Vacha. This Court affirms in part
epd reverses in part. |
L
{92} OnlJune2, 2006 1isa Vacha was raped by a coworker, Charles Raleton, while she
was working a shift with him at the French Creek Wastewater Treatment Plant, which is owned
and operated by the city of North Ridgeville. Shortly after the incident, Vacha applied for
worker’s compensation benefits, seeking recovery for the physicel and psychological injuries
that she sustained in the attack Although the specific details of her worker’s compensation
claim are not clear from the record, Vacha’s application was approved and she was granted

permanent total disability benefits.
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7 {43} Vacha 1ater filed this éctionl against the city, alleging that it was liable for her
injuries that resulted from the rape, on theories that included vicarious liability, nggligent and
reckless hiring and supervision of Ralston, and that the city éommitte’d an employer intentional
- tort by employing Ralston. The city eventually moved for summary judgmeﬁt on all of Vacha's
claims. It asserted, among other things, that it was entitled to immunity under RC 4123.74
and/or R.C. 2744.02. Although the trial court granted the city summary judgment on Vacha’s
claims for vicérioﬁs Liability, it denied the city’s motion for summary judgment on her remaining
: élaims. The trial court found that there were genﬁine issues of .material fact on those claims,
implicitly rejecting thé city’s immunity defenses. Pursuant.to R.C. 2744.02(C), the city appealed
the trial court’s denial of its immunity defens_es, raising two assignments of ETToT.

| I

| ASSIGNMENT OF ERROR 1

“TﬁE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.

CHAPTER 4123.”

{94} The city's first assignment of error is that the trial court erred in denying its
motion for summary judgment on Vacha’s remﬁining claims because it was entitled to
immmunity under R.C. 4123.74, which provides that worker’s compensation'is an employee’s
exclusive femedy ‘against her Vemployer for workplace injuries. For ease of discussion, this
Court will address Vacha’s claims based on the city’s alleged negligence and recldessness
separafely froni her employer intentional tort claim.

| Negligent andrReckless Hiring and Supervision
{45% The éity first argued that it was immune from Eability‘ fof Vacha’s claims for

negligent and reckless hiring and supervision of Ralston. R.C. 4123.7 4.provides that employers

- Apx.2



3

who are in full compliance with their:obligation to paé_s,f worker’s b,ompsatiem premiums “shall
not be liable to rgspond in damages” for *any imjury *** received .or confracted by any
efnployee in the .cour-ée of or ansmg out of his sﬁpioymenf{.]” The statute is a codificatien of
the priﬁciple set forth in Section 35, Article I of | ’rhel Ohio Constitution that worker’s
coﬁpensation béneﬁts will be an employee’s exclﬁsivé remedy against her employer for
workplace injuries and provides, in part:

“Such compensation shall be in liew of all other rights to *** damages, for such

#%% jnjuries *** and any employer who pays the premium or compensation

provided by law *** shall not be liable to respond in damages at common law or

by statute for such *** injuries[.]”

{6} The philosophy 1ta:«;.:hi::uil the exclusivity of the worker’s compensation systé;11 isto
balance the competing interests of employer and eﬁployeé “_‘whereby._ éxnpl(;jrees reﬁnqﬁish
their common law remedy and accept lower benefit levels coupled with the greater assuranc;a of
recovery aﬁd employers give up their common law defenses and are .prétec'te:‘i from uﬁlimited
Hability.”” Bungef i’. Lawson Co. (1988), 82 Ohio St.3d 463, 465, quoﬁﬁg Bidnkenshz‘p .

Cincinnati Milacron Chemicals, Inc. (1982), 69 Ohio St.2d 608, 614,
| {07} At the time Vacha was assaulted by Ralston, R.C. 4123.01(C) defined the term
“injury” for purposes of the worker’s compénsatioﬁ act to include: “any injury - rece;iv‘ed in
the course of, and ansmg out of, -t-:he mjured éﬁiployégfs er_nployrhen ? H ﬁn:ther. provided.‘that
- “[{}njury” does not include ***[p]sychiatric conditions éxcept where the conditions have atisen
from an injury or occupational disease[.]” The Ohio Supreme Coﬁr‘t has repeatedly construed
this provision to mean that a psychiatric condition does not constitute a compensable “injury”
under the worker's cofnpensation system un'lesé it accomparnies a physical injﬁry. See, e.g.,
MeCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint Co. (1991), 61 Ohio St.3d 486.

Apx. 3
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{98} To support its motion for summary judgment under R.C. 4123.74, the city pointed
to evidence that it was in full compliance with the payments of its worker’s compensation
premiums and that Vacha had sustained an “injury” within the meaning of the worker’s
compensation act because she had applied for worker’s compensation. benefits and her claim
had been approved. It s_peciﬁcaﬂy pointed fo evidence that ihe sexual assault had caused Vacha
to sustain both physical and psychological injuries, that she applied for worker’s compensation
benefits for those injuries, that her WOrker’s compensation claim had been approved, and that
she was receiving permanent total disability benefits. Vacha admitted in her answers to
interrogatories and when deposed by defense couns31 that she had sustained physical injuries
during the repe that included bruises, muscle soreness, Vchipped teeth, and an injured right
shouldér. She testified that, after the rape, she “was 50 sore that [she] was bedridden for four
days” and that she had her shoulder x-rayed five days after the rape because she thought that
Ralston had dlslocated it. Vacha further explained that she had been regularly seeing a
psychoipgist and a psychiatrist, who had prescribed an antidepressant and sleep aid, and that all
of those expenses are covered by her worker’s compensation benefits.

{49} In opposition to the city’s motion for summary judgment, Vacha did not dispute
that the city was in full compliance with the payments of its worker’s compensation premiums
or that her worker’s compensation claim had been approved for her to receive permanent total
disability benefits for ber injuries. Instead, she madé a leggl argument that her injury was not an
“injury” as that term is &eﬁned in R.C. 4123.01((3)(1). She did not argue that her worker’s
compensation claim had been wrongly decided, how&a, nor dld she cif;e any legal authority for
" the underlying premise of her arguﬁlgnt' that the same injury could fall within tlﬁs definition for

purposes of qualifying for worker’s compensation benefits but outside of it for purposes of hér

Apx. 4
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employer’s immunity for civil siits. There is but ione,-deﬁnititm of “injury” in RC.:.Chapter
4123; if ap employee’s “injury” is compensable W1thm 'the.workers’ compensation-system, the
employer is consequéntly” immmune from a ciﬁil* ‘action by the.employee for négligently or
recklessly cansing the injury. |

{910} Vacha relied primarily on distinguishable case law such as Kerans, supra, in
which the Court fdu!:ld that R.C. 4123;74 did not bar Xerans’ clvﬂ claim agajhst ‘her employer.
because she had sustained Fa'purely, psychological injury that did not quﬁlify _i;c;r workers’
compensation benefits. 61 Ohio St.3d at 488-489.1 The Kerans couﬁ emphasmed that

employees. who suffer purely psychological injuries caused by their employers’ negligence

&

would be left without any remedy if their only recourse were the workers’ compensation system
for which they do not qualify:

“[Tjn order for this court to find that the wotkers’ compensation statute provides
the exclusive remedy for appellant’s injury, we must find that it is theoretically
possible for her to recover under the statute, i.e., that she has suffered the type of

* injury which ts compensable under the statute.” (Emphasis sic:): 61 Ohio St.34 at
431, fn.2. ' - .
{911} Likewise, in Bunger, 82 Ohio St.3d at 465, it was critical to the court’s decision

fhat Bunger’s workers’ compensation claim for purely psybhologlcal injuries had been denied
. because there had been no physical; compensable- “injury” under R.C. -41-23.01-(C). Because the
injuries sustained by Bunger and Kerans did not satisfy the definition of “-injury” under R.C.

4123.01(C)(1), those employees did not qualify for workers’ compensatién benefits and,

! Although Vacaha also relied on Prewitt v. Alexson Servs., Inc., 12th Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of
this Court. See Luo v. Gao, 9th Dist. No. 23310, 2007-Obio-959 (rejecting the argument that an
“injury” must be accidental to qualify for workers® compensation benefits, the basic premise of
the Prewitt decision). '

Apx. 5



therefore, R.C. 4123.74 did not provide their employers with immunity from their civil actions’
for damages. |

{412} Those employers were not immune from liability for the employees’ injuries
because the injuries were not cqmpénsa‘ole within the workers’ compensation system:

“If a psychological _injufy is nét an injury a'wcording-‘m the statutory déﬁnition of

‘injury,’ then it is not among the class of injuries from which employers are

immune from suit. Any other interpretation is nonsensical, and leads to an

untenable position that is unfair to employees.” 82 Ohio St.3d at 465.

{1[13} Conversely, if an employee’s “injury” does qualify for workers’ compensation
coverage, that remedy is éxclusive and the employer is immune from civil action liability arising
out of an allegation that the employer was negligent or 'recldess in causing the.employee’s-injury.
That is the only reasonable inferpretation of the language of R.C. 4123.74 and 4123.01(C) and
any other interpretation would be uﬁfair to the emi)loyer in the overall balance of competing
interests in the workers’ compensation systém.

{914} Because it was not disputed that Vacha’s injurics .qualiﬁéd for compensation
under the workers’ compensation system and that she was, in fact; receiving permanent total

- disability benefits, there was no genuine issue of material fact that the city was immune from
_Vacha’ s claims for negligent and reckless hiring an& supervision of Ralston, Therefore, the trial
court erred in dénying the city’s motion for summary jﬁdgrﬁéni under R.C. 4123.74 on those‘
claims.’
Employer Intentional Tort Ciaim

{q 15} The city conceded that an employee’s claim for an employer intentional tort does
not occur in the course of or arise out of employment and, therefore, is not barred by R.C.
4123.74. See, e.g., Brady'v. Safety-Kleen Corp. (1991), 61 Ohio St.3d 624, baragraph one of the

syllabus, approving and followiilg Blankenship v. Cincinnati Milacron Chemicals, Inc. (1982),
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69 -Ohio St.2d 608. 1t-argued in its: sumniary judgment motion, however, that. Vacha could not
prove that the c1ty committed an employer intentional tort, citing the common law standard. set
forth in Fyﬁe v, Jeno’s, Inc. (19913,59 Ohlo St3d 115 The tnal court found that there were
genuine issues of _matei‘ial fact as to whether Vacha could establish a common law employer
.' ~ intentional ‘tort claim against the city. | '

{ﬁ[16} On appeal, the city does not argue that the trial court wrongly determined that
there were factual issnes under the common Iaw mtentmnal tort standard. Instead, it argues that
this Court should apply ‘t’he.:.more stﬂngent standard for estabhslnng an emplcyer intentional tort
set forth in R.C, 2-745.01-, because, sin_ce the trial court ruled on the summary judgment motions,
~ the Ohio Supreme Court held ;ahat the statute is constitutional. Seé Kaminsl;i v. Metal & Wire
Prods. Co., 125 Ohio St:3d 250, 2010-Ohio-1027. |

{417} Although the current version of R.C. 2745.01 was in effect at the time of Vacha’s
injury, Bnd it had not been declared unconstitutional by this appeliate court, the city did not
mention R.C. 2.745701 in its Ihotion for summary judgment. The trial court had no authority to
grant summary judgrnent on a ground that the city failed to raise in its motion for summary
_]udgment See Smith v. Ray Esser &Sons, Inc., 9th Dist. No. 10CA009798, 2011-Obio-1529, at
Mn4-17 (fully addressing the 1mpr0pnety ofa defendant raising: the statutory standard for the first
time in its summary judgment reply brief). Therefore, the city has failed to demonstrate that the
trial court erred in denying it summary judgment on Vacha’s employer intentional tort claim.

{418} The cit&’s first assliglm_ent of error is sustained insofar as it challenges the trial
court’s denial of its motion for summary judgment on Vacha’s claims for the negligent and

reckless hiring, employment, and supervision of Ralston as alleged in counts two and four of her

amended complaint. To the extent that the city challenges the denial of gummary jodgment on
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Vacha’s employer intentional tort claim, as alleged in count five of her complaint, the first
assignment of etror is pvemﬂed.
| ASSIGNMENT OF ERROR 11

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.

CHAPTER 2744.”

{919} The city also argues that the trial court erred in denying its motibn for summary
judgment on Vacha’s employer intentional tort claim because it was entitled to immunity under
R.C. 2744.02. According to the éity, it is immune from civil actions seeking to recover da@agcs,
except as pfovided in R.C. 2744.02(B), none of which apply here. Vacha. responded in
opposition to the summary judgment motion and argued, among other things, that RC.
2744.09(B) explicitly provides that R.C. Chapter 2744 political subdivision tort immunity does
not apply to “[c]ivil actions by an employee *** against his political subdivision relative to any
mattér that arises out of the employment relationship between the employee and the political
subdivisionf.}” |

{420} The city maintained that, as a matter of law, the “civil actions” that are within the
scope of R.C. 2744.09(B) do nﬁt— include employer intentional torts. It relied on a line of cases
including Elfithorp v. Barberton City School Dist. Bd. of .Edm (July _9,_ 1997), 9th Dist. No.
18029, in which this Court held that an employer intentional tort claim does not fall within R.C.
2744.09(B) because “[a]n emplbyer’s intentional tort against an employee does not atise out of
the employment relationship, but occurs outgide of the scope of employment.” Id., citing Brady,
61 Ohio St.3d at paragraph one of the syllabus. |

{921} Since Ellithorp was decided, the Chio Supreme Oourt. decided Penn Traffic Co. v.

AIU Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in which it determined that an employer’s
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intentienal torts a1 within an exelusion in the employer’s commercial general liability insurance
policy for injuries to an.c‘mpléyee that-arise ottt of or in the course of employment. Id. at 138 and
42. During its examination of thispolicy exclusion; the court distinguished its reasoning; from
Brady, Blankenship, and other worker’s compensation cases about whether employer intentional
torts occur within the scope of the emplbyment relationship and/or arise out of or in the cdursc of
empibment, emphasizing the significance that those decisions arose within the éontext of the
worker’s compensation system. Id. at 39-40.

{922} After ‘the Ohio Supreme Court decided Penn Traﬁ‘ic; this Court was asked to
rgexamine its Ellithorp decision. See Buck v. Reminderville, 9th Dist. No. 25272, 2.010-0111'0-
6497. In Buck, at {16, this.Court explicitly overruled Eflithorp to the extent that it held that 2
poliﬁcal subdivision employer’s intentiorial tort can.never be subject to the.innnunity exclusion
of R.C. 2744.09(B). This Couxt concluded “that a claim by the employee of a political
subdivision against the political subdivisien for its intentionaﬁy fortious cqnduct may constifute a
‘eivil actioﬁ[ ] *#**.relative to any matter that arise§ out of the employment relationship between
the émployee and the poltical subdivision’ under Section 2744.09(B).” 1d. at Y10.

{923} Because Vacha’s employer intentional tort cla:iﬁl may constitute é claim ‘within
- the scope of R.C. 2744.09(B), -the city failed to establish Thaf it. was entitled to .summary
judgment on that claim based on the immunity provisions of R.C. Chapter 2744, Consequently,
the frial court did n‘é:t;crr»in -denying-:it, summary judgment on that basis. The city’s second
assignment of error is overruled. | |

I
{924} The city’s first assigﬁment of error is sustained to the extent it challenges the trial

court’s denial of its motion for summary judgment on Vacha’s claims for negligent and reckless
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hiring and supervision of Ralston. The remainder of its first assignment of errot, as well as its

. second assigmment of efror? are overruled. The judgment of the Lorain County Court of
- Common Pleas is affirmed in part and reversed in part and the cause is remanded for further

proceedings consistent with this opinion.

Judgment affirmed in part,
reversed in part,
and cause remanded.

There were reascnable grounds for this appeal. |

Wé order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Lorain, State of Ohio, to carry this judgment info execution. A certified éopy of
this journal entry shall constitute the mahdate, puréuant to App.R. 27.

Immediately.upon the filing hereof, this dbcument shall constitute the journal eﬁtry of
judgment, and it ghall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to ron. App.R. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and o make a notation of the

~ mailing in the docket, pursuant te App.R. 30.

Costs taxed to both parties equally,

(Lper S . D) o S
CLAIR E. DICKINSON
FOR THE COURT

DICKINSON, P. I.
BELFANCE, J.
CONCUR

Apx. 10



11

CARR, .
CONCURS IN PART, AND DISSENTS IN PART. SAYING

{425} I respectfully dissent from the majority’s conclusioh that Vacha’s employer
intentional tort claim may fall within the scope of R.C. 2744.09(3) and that, therefore, the city
was not ent1tled to swmmary Judgment under the Jmmumty prowsmns of R.C. Chapter 2744. As
I stated in my d1ssentmg opmlon in Buck v. Remmdervzlle 9th Dist. No. 25272, 2010-Ohio-6497,
at 18, I believe that political subdivisions are immune from employer intentional tort claims, as
held by this Court in Ellithorp v. Barberton City School Dist. Bd. of Edn. (July 9, 1997), 9th Dist.
No. 18029, and Dolis v. Tallmadge, 9th Dist, No. 21803, 2004-Chio-4454, at ¥ 6. For that
reason, 1 wguld sustain the city’s second assignment of error. I concur in the remainder of the

majority opinion.

_APL;EAR_AN_._.CE_S_

JOHN T. MCCLANDRICH, JAMES A. CLIMER, and FRANK H. SCIALDON’E Attorneys at
Law, for Appeliant.

ANDREW CRITES, Law Director, for Appellant.

JOHN HILDERBRAND, SR., Attorney at Law, for Appellee.




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23

