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I.  INTEREST OF THE AMICUS CURIAE

The Ohio Association of Civil Trial Attorneys (“OACTA”) is a statewide
organization comprised of over 600 attorneys, corporate executives, and managers who
devote a substantial portion of time to the defense of civil lawsuits. OACTA has long
been a voice in the ongoing effort to ensure that the civil jﬁstice system is fair and
efficient. Dismissing the key provision of Ohio’s workplace intentional tort statute, R.C.
2745.01, as either a “scrivener’s error” ot an “act of legislative 1egerdemein” (App. Op. at
13 Appx. 15), the decision below undermines both the fairness and efﬁcieﬁcy of Ohio’s
workers eompensatlon system by upsetting the carcfully crafted balance of the rights of
employer and employee inherent in that system. OACTA respectfully urges this Court to
aceept jurisdiction, restore that balance, and reverse the judgment of the court of appeals.

II. THIS CASE IS ONE OF GREAT PUBLIC AND GENERAL
INTEREST

" The rule of law applied below. jettisons the carefully crafted “deliberate intent”
standard of R.C. 2745.01(B) for an ad hoc fact-based inquiry that destroys the balence of
interests inherent in Ohio’s workers’ compensation system by exposing employers 1o
unpredictable and unlimifed liability for “substantial certainty” intentional torts. The
Eighth District Court of Appeals’ decision eXparids such “substantial .certa_inty” liability
to encompass claims that an employer “objectively believed the injury to [the employee]
was substentially .cer.tain to occur,” as measured by a “reasonably.prud'ent employer”
under the totality of ;‘the facts and circumstances of the eaee;” (App. Op. at 14-15 , AppX.

l16-17.) This standard has no basis in either the text of R.C. 2745.01, or even the



common law liability standard that preceded it. The decision thus assures that, contrary =

to the purposes of R.C. 2745.01, every Ohio employer that pays workefs’ compensation
premiums will continue to face uncettain and unlimited tort liaBility for workplace
injuries under a standard approximating mere negligence.

This Court should accept jurisdiction and reverse because the Fighth District’s
decision:

. Conflicts with the decision of every other appeilate district that has
construed R.C.-2745.01(B);' :

e - Conflicts with this Court’s decisions in Kaminski v. Metal & Wire

~ Products Co., 125 Ohio St.3d 250, 2010-0Ohio-1027, and Stetter v.

R.J. Corman Derailment Servs., LLC, 125 Ohio St.3d 280, 2010-
Ohio-1029; '

. Ignores the lessons of history, upsetting the balance of interests
between employee and employer in the workers’ compensation

system that R.C. 2745.01 was designed to restore; and

. Substitutes the policy preferences of the panel for those of the
General Assembly.

While each of these grounds supports and justifies this Court’s review, OACTA’s amicus
brief will focus primarily on the third and fourth reasons. |

: R;C. 2745.01 must be viewed through the lens of the workers’ compensation
system it is designed to protect. Ohio’s Workers’ Compensation Act is “a specific

pragmatic response to the social dissatisfaction with the lack of compensation available to

! See, e.g., McCarthy v. Sterling Chemicals, Inc., 1st Dist. Nos. C-090077, C-090082, C-
090691, C-090700, 2011-Ohio-887, at 11 13-15; Hubble v. Haviland Plastic Products Co.,
3d Dist. No. 11-10-07, 2010-Ohio-6379, at 198-9; Klaus v. United Equity, Inc., 3d Dist.,
No. 1-07-63, 2010-Ohio-3549, at 1131-33.
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injured workers at common law.” Arrington v. Diamler Chrysler Corp. (2006), 109 Ohio
St.3.d 539, 543. As this Court recognized earlier this month, “the Act ‘operates as a
balance of mutual compromises’ between the interests of the employer and the employee
whereby employees relinquish their common law r_emedy and accept lower benefits
coupled with the greater. assurance of recovery and employers give up their common law
defenses.and are protected fro?n unlimited liability.” Sutton v. Tomco Machining, Inc.,
Slip Opinion No. 2011-Ohio-2723, at 134, quoting Bickers v. W&S Life Ins. Co., 116
Ohio St.3d 351, 2007-Ohio-6751, at 119.

" Since the protection from unlimited employer liability was a key feature of the
trade-offs leading to the Act, the existence of employer civil liability for Workplace
injuries has always threatened ‘to undermine it. After Ohio’s original workers’
compensation systenﬁ was adopted, this Court issued thfee decply divided decisions that
ultimately expanded an employer’s then—statutdry civil liability for “willful acts” injuring
employees to a standard approximating mere 1'163,c;1igenc:e.2 These decisions provoked a
swift response in the form of an amendment to Section 35, Article 2 of the Ohio
Constitutiﬁn, “which continues in force today and provides that * * *.employers who
comply with workers’ compeﬁsation laws ‘shall not be liable to respond in damages at

common law or by statute.”” Kaminski, 2010-Ohi0-1027, 119.

2 See American Woodenware Mfg. Co. v. Shorling (1917), 96 Ohio St. 305; Patten v.
Aluminum Castings Co. (1922), 105 Ohio St. 1; Ohio Automatic Sprinkler Co. v. Fender
(1923), 108 Ohio St. 149.



Despite therseen.ling clarity of this constitutional prohibition, this Court devised an |
exception to workers’ | compensation exclusivity in Blankenship and its progeny. Seé
Blankenship, supra; Jones v. VIP Development Co. (1984), 15 'tho St.3d 90; Fyffe v.
Geno's, Inc. (1991), 59 Ohio St.3d 115. Blankenship liability extended not only to so-
called “direct intent” intentional torts, but also to acts committed with the. belief that
injury is “substantially certain to occur.” Jones, 15 Ohio St.3d at 95; Harasyn v.
Normandy Metals, Inc. (1990), 19 Ohié St.3d 173, 175. - To prevail under a “s_ubstantial
‘certaint'y” intentional tort theory, an employee was required to dem.onstrate:- 1) that the
emplﬁyer knew of a dangerous condition within its workplace; 2) that the emplbyer knew
thaf, if the employee was subjected to this dangero.us éondition, harm to the employee
was substantially certain to result; and 3) that fhe employer, with this knowled.ge,
‘required the employee to continue to perform the dangerous task. Fyffe, 59 Ohio St.3d at
118. As this Cour_t cogently observed in Harasyn, “most employer intentional torts *ow
[fell] into the latter .category.” Id.

In an effort to minimize the damage to the public policy trade-offs undeﬂying the
Act, the General Assembly attempted on multiple occasions over the last 30 years to limit
the “substantial certainty” prong of Blankenship liability. Throughout the 1990s, this
Court rebuffed these attempts on constitutional grounds. See, ¢.g., Brady v., Safety-Kleen
Corp. (1991), 61 Ohio St.3d 624 (holding former R.C. 4121.80 uncénstitutioual);
Johnson v. BP Chemicals, Inc. (1999), 85 Ohio St.3d 298 (holding former R.C. 2745.01

unconstitutional).



The General Assembly enacted current R.C. 2745.01, effective April 7, 2005,
against'this backdrop. The sponsor of R.C. 2745.01 correétly observed that “the workers’
compensation system was designed to eliminate lawsuits against employers and allow for
the payment of benefits to injured employees regardiess of fault.” See Ohio Capitol
Connection, Minutes of House L;lbor and Commerce .Cor'nmittee (Aug. 25, 2004), p. 1.
R.C. 2745.01 was introduced out of a concern that Blankenship liability had “opened.the
door for employees to continue to sue employers for workplaée injuries i.n addition to
availing themselﬁes of the no-fault workers’ com'pensatioﬂ system,” and Was intended to
“clarify the definition of an intentional tort,” which had “been essentially reduced to a
negligcnce-based standard that is far below any reasonable definition of an intentional
tort.” Id.

R.C. 2745.01 ac;:omplished this clarification by leaving untouched the “direct
intent” prong of Blankenship liability (i.e., acts committed “with the intent to injure™),
while narrowing the “substantial certainty” prong to acts involving a “deliberate intent to
cause an employee to suffer an injury, a disease, a condition, or death.” R.C. 2745.-01(B).
Thus, this Court recognizéd that the. Genecral Assembly’s intent, “as expressed
‘pa-rticularly in 2745.01(B), [was] to permit recovery for employer intentional torts only

when an employer acts with specific intent to cause an injury, subject to subsections (C)



and (D). Kaminski, 2010-Ohi0-1027, at 956; see also Stetter, 2010-Ohio-1029, at 126
(same).
The decision below not only fails to heed the lessons of this unique history, it does
not even analyze them. Beginning with an extensive four—paragraph quotation from the
'dissentin'g opinion in Stetter (App. Op. at 1-3, Appx. 3-5), the Eighth District’s aﬁalysis
| of R.C. 2745.01 focuses solely on the perceived cffect of the workplace intentional tort
standard on injured employees — without considering the broader context of the
Workers’ compensation system fhat R.C. 2745.01 was designed to protect, and the
extensiv¢ history of legislative. attempts to limit this Court’s Blankenship jurisprudence
that led to its adoptipn. And it adopts a “substantial certainty” staqdard drawn from
* strained analogies to legal principles governing Crim.R. 11 plea colloquies and sexual
harﬁssment claims (App. Op. at 14-15, Appx. 16-17) — not the text of R.C. 2745.01, or
even the Blankenship jurisprudence that preceded it.
In so doing,.the decision below substitutes the panel’s policy determinations for
* those of the General Assembly, contrary to the recent and repeated teachings of this

Court. Both Kaminski and Stetter recognize the “fundamental principle” that “the

3 R.C. 2745.01(C) creates a rebuiiable presumption of intent where an employer
deliberately removes an equipment safety guard or deliberately misrepresents the toxicity
or hazardous nature of a substance; R.C. 2745.01(D) merely clarifies that the statuie
“does mot apply to claims arising during the course of employment involving
discrimination, civil rights, retaliation, [or] harassment in violation of Chapter 4112 of the
Revised Code, intentional infliction of emotional distress not compensable under
Chapters 4121 and 4123 of the Revised Code, contract, promissory estoppel or
defamation.” No such claim is at issue in this case. '
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legislative branch is ‘the ultimate arbiter of public policy.” Stetter, 2010—0hi0-1029, at
134; Kaminski, 2010-Ohio-1027, at 159. Yet the expansive liability standard adopted by
the Eighth District flows from its “cautionary note” that enforcement of the “deliberate
intent” standard would “spread the _risk of such employer conduct -to all of Ohio’s
employers[.]” (App. Op. at 12, Appx. 14.) Such “risk spreading,” however, is precisely
what the General Assembly intended; as explained above, the sponsor testimony
supperting R.C. 2745.01 recogn'ized that Ohio’s workers” compensation system. was
‘designed to eliminate lawsuits agaipst employers, and communicated the General
Assembly’s intent to .prevent employees from suing employers for workplace injuries
while simultaneously receiving workers’ compensation benefits. The Eighth District’s
sﬁbstltutlon of its policy preferences for those of the General Assembly is inconsistent
~with f_undamental principles of separatio'n of powers.

The upshot is a rule of law inconsistent with the history of Ohio’s workers’
compensation system, the recent policy determinations of the Ohio General Assembly,
this Court’s opiniens in Kaminski and Stetter, and the. decisions of every other appellate
district that has construed R.C. 2745.01(B). The Eighth District Court of Appeals’
decision not only assures that every Ohio employer that pays workers’ compensation
.premiums will continue to face unlimited tort l_iebility for workplace injuries under a
standard approximating mere negligence, it does so by adop'ting a standard that has no
basis in the 30-year history of this Court’s Blankenship jurisprudence. If this decision is

not cotrected, the unfortunate result will be a flood of intentional tort lawsuits in Ohio’s



court system under an intentional tort statute that was designed to limit the filing of those
very lawsuits. This Court should accept jurisdiction, confirm that R.C. 2745.01(B)
" means what it says, and restore the limitations to Ohio’s employment intentional tort

claim established in Kaminski and Stetter.

III. STATEMENT OF THE CASE AND FACTS

OACTA adopts the Statement of the Case and Facts in Appellant ThyssenKrupp
Materials NA, Inc.’s Memorandum in Support of Jurisdiction.

IV. ARGUMENT

Proposition of Law No. 1

R.C. 2745.01 permits recovery for employer intentional
torts only when an employer acts with a “direct” or
“deliberate” intent to cause injury, subject to subsections
(C) and (D). Kaminski v. Metal & Wire Products Co., 125
Ohio St.3d 250, 2010-Ohio-1027, at 1952-57 (followed).

Contrary to the Eighth Distric.t’s determihation, there is no “harmonic dissonance”
within R.C. 2745.01. (App. Op. at 13, Appx. 15.) Rather, as explained above, the
provisions of R.C. 2745.01 are easily reconciled when interpreted in light of the historical
background leading to the statute’s enactment.

In short, R.C. 2745.01 leaves intact the “direct intent” prong of intentional tort
liability while nérrowing the common law “substantial certainty” tort to only those acts
involving a “deliberate intent” to cause injury. lt accomplishes this task in two steps: 1)
subsection (A) restates the common law test for intent; and 2) subsection (B) dramaﬁcally

narrows the “substantial certainty” tort by defining “substantially certain™ as acts



involving a “deliberate intent to cause an employee to suffer an injury[.}” R.C.
2745.01(A)-(B).

The Eighth District’s decision cannot be reconciled with the text 6f R.C.
2745.01(B), or this Court’s opinions in_ Kaminski and Stetter. To dismiss R.C.
2745.01(B) as a “scrivener’s errot” or an “act of legislative legerdemain” (App. Op. at
13, Appx. 15), is to ignore the very premise underlying both Kaminski and Stetter — i.e.,
that R.C. 2745.01(B) placed “significant|] limits [on] lawsuits for employer intentional
' torts[.]” Stetter, 2010-Ohio-1029, at 428. The Eighth District’s rejection of that premise
is inconsistent with its role as an inferior court in Ohid’s judicial system.

It is also inconsistent with the General Assembly’s intent. As this Court
recognized, the General Assembly’s intent, “as expressed particularly in 2745.01(B),
- [was] to permit recovery for employer intentional torts only when an employer acts with
specific intent to cause an injury.” Stetter, 2010-Ohio-1029, at 926 (empha51s n
original); Kah'inski, 2010-Ohio-1027, at 9§56. The Eighth District’s expansion of
“substantial certainty” liability to encompass claims that an employer “bbjectively
believed the injury to [the employee] was substantiaily certain to oécur,”_ as measured by
a “reasonably prudent employer,” is wholly at odds with a legislative intention to narrow
the scope of intentional tort liability to only those instances where an employer acts with
a “direct” or “deliberate”™ — i.e‘., “specific” — intent to harm.

The application of a proper intent standard requires reversal of the Eighth

District’s judgment. There is no evidence that ThyssenKrupp acted with a specific mtent



to harm Plaintiff—Appel_lee Bruce Houdek (“Houdek™); it is i‘rrelevam under R.C.
2745.01(B) whether a “reésonably prudent employer” would have “objectively believed”
that injury to Houdek was “substantially certain to occur.” Under Ohio’s worker’s
compensation. scheme, Houdek is entitle.d to his swift and certain remedy in the form of
workers’ compensation benefits; and ThyssenKrupp is protécted from civil liability for
this unintentional Wofkplace injury. That is the bargain imposed by the State of Chio’s
workers’ compensation system, and it works 'oﬁly if the limitations imposed by R.C.
2745.01 are recognized and respected. ..

V. CONCLUSION

For all of the above reasons, OACTA respectfully requests that this Court accept
jurisdiction, clarify that Ohio law only permits recovery for “direct” or “deliberate” intent
workplace intentional torts, and reverse the judgment of the court of appeals.

Respectfully submitted,
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KENNETH A. ROCCG, J.:

The appella.nt Bruce R. Houdek (“appe]lant”) lost his 1eg, lost his job, and
will lose his right to fair recompense, if Justice Pfeiffer's prediction about the .
most recen_i; version of R:C. 2745.01 is the correct one.

T cﬁssent from the majority opinion for the reasons stated in my dissent
in Kaminsfaz: o. Metal & Wire Prods. Co., 125 Ohio St.3d 250, 2010-Ohio-1027,
927 N E 2d 1068, Addltlona.lly, I Would hold that R.C. 2745.01 restricts
employees constitutional rlghts to a remedy and to open courts. Section 16,
Article I of the Ohio Constitution provides, ‘All courts shall be open, and every
person, for.an injury do_riel'hini in his land, goods, persen, or reputaticm, shall
have remedy by due course of law, and shall have justice administered without
denial ox'-delay." "

“R.C. 2745.01 pﬁrpofts to grant emplo—yees the right to bring
intentional-tort actions against their employ'e;:s, butin reality defines the cause
of action into oblivion. An employee may recover damages under the statute only

if his employer deliberately intends to harm him. It is difficult to conjure a
scenario where such a deliberate act would not constitute a crime. Are we to

believe that criminally psychotic employers are really a problem that requires

legislation in Ohio?”



-2-

“No, the purpose of R.C. 2745.01 is to take away the right of Ohio workers
to seek damages for their employers’ intentional acts. As set fr:)rth by this court
in Fyffe v. Jeno’s, e, (1991), 59 Ohio-. St.éd 115, 570 N.E.2d 1108, paragraphs
Qﬂe and two_of the s'yllabus, to recover damages for a workplace inteﬁtional tort,
a plaintiff must prove that an employer knew of a dangerogs _situation in the
workplace but forced an employee to encounter that danger knowing that an
injury. to the employee was substantially certain to result. The ability to
suécessfully prosecute a workplace intentional-tort claim was-dependent upon
a.n. extraordinary set of facts that took the employer-employee relationslhip '
outgide t.he norm contemplated by Ohiq’s workersg’ comi)ensétion statutes. Now,
an employee no longer has a'reﬁnedy for such an injury.”

“The majority acknowledges that this court found fault with former R.C.
' 9745.01 in Johnson v. BP Chems., Tnc. (1999), 85 Ohio St.3d 298, 707 NE2d
1107, but asserts thét—the cureent version of R.C. 2745.01 ‘eliminate{s] many §f |
the featureé identified by this court as unreasonable, onerous, and excessive.
The central fact is that both versions render a workplace inﬁentional—tort claim
illusory. Both version.s eliminate a meaningful remedy for injured workers in
egregious cases. Both eliminate an employee’s right to seek damages, including
punitive damages, in a court of léw. And both remove an impori;ant check on

employer behavior. Former R.C. 2745.01 is as distinguishable from the current



8-

version as a pig with lipstick is distinguishable from a pig without; that one
version is cosmetically different from the other is irrelevant.” Sietter v. R.J.
Corman Demiif:nent. Servs., LL.C., 125 Ohi'o.St.f-}.d 280, 2010-Ohio-1029, 927
N.E.2d 1092, 1998-101 (Pleifer, J, dissenting).

Justice Cupp, writing for the majqrity, strongly disagreed with Justice
Pfeifgr’s dire view of the future of employer tort.

“Because the statule under consideration in this case constrains rather
than abolishes an employee’s cause of action for an employer intentional tort, we
need not, and therefore do not, consider whether o statute abolishing the
common-law tort. would be constitutiondi‘. Nor do we need to revisit the holding
in Blankenship that empldyer intentional torts are 6uts'1de the scope of
employmer_xlt in order to evaluate the constitutionality of the instant statute. It |
_ is clear from our foregoing analjzsis herein that the General Assembly is not

constitutionally proscribed fl‘.‘Ol‘I.l legislatingin this ares of law unde¥ Sections 34
and 85, Article TI.” Kaminski, supra at 198 (emphasis added).
| “Tt does not necess arily follow, however, that R.C. 2745.01 does away with
the common-law cause of action for employer intentional tort, which is the gquery
posed by the eighth certified question. Although the statute significantly limits
lawsuits for employer workplaée intentional torts, it .does not abolish the tort

entirely. See Tolik v. Fed. Morine Terminals, Inc., 117 Ohio St.3d 496,



A

' 9008-Ohio-937, 885 N.E.2d 204, §17 (The General Assembly modified the
common-law | definition of an employer inten‘éiqnal tort by emacting R.C.
2745.0}_’). Accordingly; we answer the eighth certified question by holding that
R.C. 2745.01 does not eliminate the common-law cause of action for an employér
intentional tort.” Stetter, supza af 928, |

Kaminski, and to a much lesser extent, Johnson v. BP Chems., Inc., 85
Ohlo St 3d 298, 1999-Chio-267, 707 N.E. 24 1107, inform our decision. Justice
Lanzinger concurred in part in Kaminski because the Court did not overrule
Johnson What vitality Johnson has left remains to be seen.

“Although I agree that R C. 2745,01 does not vmlate Section 34 or 35,

. Article II of the Ohio Constitution, 1 respectfully concur only in part because |

" would overrule Johnson v, BP Chems., Inc. (1999), 85 Ohio St.3d 298, 707 N.E.2d

1107, rather than a_rfcificiaﬂy Hmiting it.” Kaminski, supra at 9106 (Lanzinger,
J., concurring in part). | |
Taking the majority at its written word, we proceed on the basis that
employer tort has not been abolished, but rather constrained. Whethér an
employer tort occurs in the workplace depends on the facts and circumstances
of each case. Stetter is of no particular help in this regard as the facts and

circumstances of Stetier's workplace injuries are not contained in the opinion.

N
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5.
. We begin by comparing the facts in Roamainski with the facts in the case we are

" asked to decide in this appeal.

The Kominski Facts

“On June 30, 2005, plaintiff-appellee, Rose Kamineki, was working as a
press qperator at the Salem, Ohio metal fabrication manufacturing facility of
defendant-appellant, Metal & Wire Products Company (Metal & W_ire’}. The

_ autorﬁat_ic press that Kaminski operated used a coil of rolled steel fed into tk.le
press o produce stamped, flat pileces. In operating the press, Kamiﬁski’s job vs}'as
to ensure that the coil feed ran smoothly, shub thé press d_owﬁ if it jammed, and
verify that the stamped pieces met required specifications. When the coil of steel
was used up, ské would summon a'éupervisor, who would load a new coil into
place witﬁ a forklifzﬁ.”

“When Kaminski’s press ran out of steel on June 30, she searched. for her
shift’s sdperbisor to Zoo;,d another coil, but she was unable to find him. Kaminski
enlisted a co-worker who had loaded coils in the past to load the new coil. The
co-worker used the right fork of a forklift to lift a coil, which Wé,S about five feet
tall and weighed about 800 pounds.”

.“To properly load the coil onto Kaminski’s press, the coil had to be

switched from the right fork to the left fork. To accomplish the switch, the
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co-worker had to lower the coil to the floor, back the forklift away from it, and -

then pull _forward again with the left fork positi,onedlto pick up the coil”

“When the coilis off the fork, it can become unste ady. The co-worker was
at first réiuctant to have Kaminski, a émall woman ﬁrho was about the same
height as the coil, steady the goilin an upright posit_iqx}‘wbj.le he backed away
from it and'repositioned; However, the two eventually agreed that Kaminski
would hold the coil beéause the supexvisor was net there and because the
co-worker believed that Kaminski .W'anted to do it.”

“With .Kaminski steadying the coil, the co-worker backed the forklift away

and then pulled fofward. Rather than going cleanly into the coil's opening, the
fork bumped the cé)il. Kaminski was unable to control the coil. It wobbled and
then fell onto Kaminski's legs and feet, injuring her” Kaminski, supra.at q93-7
(emphasis a&&ed). |
The Houdek Facts .

Plaintiff-appeliant, Bruce R. Houdek, was employed at the warehouse of
~ ThyssenKrupp Materials N.A., Inc. (‘.‘Krupp”). At the time of his workplace
catastrophe, Houdek's mobility was limited as a consequence of a prior injury.
The same day he returned to the Krupp warehouse with light-duty restriction,
- Krupp nevertheless ordered him to work on a scissors-lift tagging inventory .in

Aisle A of the warehouse,

.

’ K
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Aisle A has materials stored in racks 25 to 30 feet high on both sides ofthe
aisle. It dead ends at a wall so the iﬁgress to Aisle A is also its egress. Matgrials
in Aisle A are retrieved by a side-loading forklift knové_n as “the Raymond.” The
forkiifts ofthe Raymond extend toward the racks. The operator of the Raymond
‘faces the rack, ratﬁer than its divection of movement, as it motors to and fro in
warehouse aisles. Aisle A is particularly narrow with only three or four inches
of space betweén each side of the Raymond and the two racks.
.Krupp ordered the Raymond operator to travel at the forklift's maximum
speed when i:etrieving materials from the warshouse aisles.
Krupp ordered the Raymond operator to retriejre materials from Aisle A
. ét the very same time Krupp ordéred Houdek to tag inventory in Aisle Aon a
scisgors-Jiff, -

The Raymond operator entered Aisle A ami, not able to seé Houdek as he |
faced the racks and operated the forklift ‘at ‘maximum sp.eed as grdered by
Krupp, crushed Houdek against the racks.

Just prior to the horrendous injury to Houdek, the Raymond operator o
warned Krupp about the dangers of operating the Raymond in a warehouse aisle

when another employee was afoot working in the same aigle.
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Procedure in Trial Court

On June 5, 2009, Houdek instituted this action against Krupp and the.

Ohio Bureau of Workers Compensation (“BWC’ $) seeking damages for his
injuries, The BWC moved to realign the parties to méke it a new party plaintiff
in the case on August 6, 2009.. This;.motion was granted and on August 21, 2009,
the BWC ﬁleci it complaint for subrogation. |

Following discovery, Krupp filed a motion for summary judgment on the
ciaimsr of both Hondek and the BWC on March 8, 2010. The trial court granted
Krupp summary judgment on June 23, 2010, finding Houdek was ur_xaEle to

demonstrate the requisite intent to injure. Ond uly 8, 2010, the trial court filed

a journal entry clarifying its previous order and granting summary judgment’

also in favor of Krupp on the claims of the BWC.

Houdek now appeals, arguing summary judgment was mproper The
BWC filed-a cross- appeal requesting raversal on the same grounds asserted by
Houdek.

Law and Analysis

The common-law test for eﬁployer intention tort was set out in Fyffe U,

Jeno’s, Inc.. (1991), 59 Ohio 8t.3d 115, 570 N;E.zd 1108. In Fyffe, the Ohic

Supreme Court set out the controlling test for employer intentional tort as

follows:

i

10
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“Mn, order to establigh “intent” for the purpose of proving the existence
of an intentional tort committed by an employer against his employee, the
following must be ciemqnsirated: (1) knowledge by the employer of the existence
of a dangerous process, procédure, instrum.enta]ity or condition within its
business operation; (2) knowledge by the employer that if the employeé 18
subjected by his employment to such dangerous process, procedure,
inst_rumentality or condition, then harm to the employee will be a sﬁbstantial
certainty; and (3) that the employer, uadér such-circumstémces, and v{rith guch
knowledge, did act to require the employee to continue to p’erforni the dangerous
task (Van Fossen v. Babcock & Wilcox Co. [1988} 86 Ohio St 3d 100, 522 N.E.2d

489, paragraph five of the syllabus, modified as set forth above and explamed Y
- Td. at paragraph one of the gyllabus.

Kaminski was an unfortunate cﬁoice of appellate cases on which to
interpret the most recent version of R.C: 2745.01. There was a stark absence of
employer directives to Rose Kaminski. Indeed, she could not prove any of the
clements of common law emplayer tort established in F vffe.

“ %en Raminski’s press ran out of steel on June 30, she searched for her
shift’s supervisor to load dnother coil, but she was unable to find him. Ké&mins,ki
enlisted o co-worker whe had loaded coils in the past to load the new coil.”

Kaminskt, sﬁpra at {4 (emphasis added). “However, the two eventuclly agreed

11
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that Kaminski wou,ld hold the coil because the supervisor was not there and

beoause the co-worker believed that Kammskz wanted to do it. Kaminski was

unable to control the cotl.” Id. at 96 (emphas:us added). “It wobbled and than feil _

onto Kaminshi’s legs and feet, injuring her.” 1d. at q7 (empha31s added).
By contrast, Houdek and the 31&e-loadmg forklift operator acted in
accordance with a series of direct orders that resulted in Houdek's catastrophic

workplace injuries. Krupp's direct order placed Houdek in harm’s way with no

chance to avoid the oncoming sidelﬂadex. Perhaps, a twentj;«year-old with the

spéed., agility, and strength of a Force Recon Marine, Ar_my Ranger, Navy Seal,
or dlympic gyranast could have .effected an escape from the oncoming sideloader.
Houdek, however, as a middle-aged man whose mobility was limited by his prior
physical injufy and by being_directed by Krupp to Wbrl; a scissors-1ift, could not.

The fingerprints of Krupp’s specific dire.ctive_é were all over Houdek's
workplace injuries. Whereasin Kaminski, the workplace injuriesresultedin the.
abasence of any spectfic directives of employer.

R.C. 2745.01 veads as follows:

“(A) In an dction brought against an employer by an em;ﬁloy‘ee, or by the

dependent survivors of a deceased employee, for damages resulting from an
intentional tort committed by the employer during the course of employment, the

employer shall not be liable unless the plaintiff proves that the employer

12
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committed the tortious act with the intent to injure another or with the belief

that the injury was substantially certain to occur.”

“(B) As used in this section, ‘substantially certain’ meansthat an eniployer

acts with deliberate intent to cause an employee to suffer an injury, a disease,
a condition, or death.”

“(C) Deliberate removal by an employer of an equipment safety guard or
deli’o_erate misrepresentation of a foxic or hazérdcus substance creates a
rebuttable presumption that the removal or misfepreéentatiﬁn was committed
with intent to injure another if an injury or an occupational disease or condition
occurs as a direct result.”

“(D) This section does not .apply to claims arising during the course of

employment involving discrimination, civil rights, retaliation, harassment in

viclation of Chapter 4112. of the Revised Code, intentional infliction of exr;étinnai
distress'not compensgable undeér Chapters4121. and 4128, of the Revised Code,
contract, promissory estoppel, or defamation.”

Does this section constrain common law émployer tort as the Kanﬁz}nski
majority holds, or does it, as Justice Pfeifer predicts, abolish it? Taking the
majority at its written word, we find merit to Houdek’s appéai and reverse the
trial court’s judgment granting summary judgmei;t in favoi" of .Krupp and

against both Houdek and the BWC, If the facts and circumstances of this case

13
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do not present genuine issues of material fact as to the existence of an employer.

tort, then none shall.

Asa cautignéry note, if Justice Pleifer is _cdrrect, Ohio employees who are

sent in harm’s way and conduct themselves in accordance with the specific

directives of their e’mployers., if injured, Iﬁay be digcard_ed as ifthey were b:réken
machinery to then become wards of the Workers' Compensation Fund. Sucha
policy would spread the risk of such employer conduct to aﬂ of Ohio's employers,
those for ﬁhom worker safety ie a paxémoxmt concern and those for whom it is
not. So much for “personal responsibility” in tixe brave, new wo?éld of
corporations are real persons.

As a procedural matter, we first note that aﬁpellate review of a trial court’s
grant of summary judgmentis de novo andis governed by the standard proffered
in Civ.R. 56. Comer v. Risko, 106 Ohio St.3d 185, 2005-Ohio-4559, 833 N.E.2d
712, §8; Grafton v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105, 871 N.E.2d
241. Consequently, we provide no deference to the trial court's conclusion, and

instead, independently review the record to determine the appropriateness of

- summary judgment. Hollins v. Shaffer, 182 Ohio App.3d 282, 2009-Ohio-2136, |

912 N.E.2d 637, §12. Thus, pursuant to Civ.R. 56(C), after reviewing all
relevant materials, we will only affirm a grant of summary judgment when there

remains no genuwine issue of material fact and, when construing the evidence

o~
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most strongly in'fajmr of the nonmoving party, reasonable minds can only
conclude that thé moving party is entitled to jud.gment. as a matter of law.
Harless v. Willis Day Warehousing Co. (1978), 54 Ohio 5t.2d 64, 66, 375 N.E.2d
46.

In this appeal, Houdek first argues that R.C. 2745.01(A) and (B) mandate
'that a plaintiff must show that the employer possessed either, but not both,

“Intent to injure” or “deliberate intent to injure.”

fn its judgment entry, the trial court granted Krupp summai'y judgment, |

finding that Houdek is unable to establish the “reqﬁisite intent” on the part of
Krupp. According to R.C. 2745.01(A), the “requisite i;ltent” is described aseither
the “intent to injure” or “the belief that the injury was substantially certain to
oceur,” Thgn in an shout-face the statute defines “substantially certain” as the
«deliberate intent” to injure. R.C. 2745.01(B). These terms are not synoﬁymous.
We are left to iﬁtérpiret two terms that are ina state of hafménic dissonance.

We cannot harmonize (A) and (B) as is our charge.. Our preference is'to believe
that dissonant paragraph (B) is a serivener’'s error, perhaps contained in an
early draft of leg:islatio# but later W.iseiy ﬁarked out as dissonant. Although,
* Justice Pfeifer appears to believe that paragraph (B) is an act of legislative

legerdemain.

15
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There is a considerable difference between the terms “absolute” and

“substantial.” The Webster's Dictionary defines absolute as “having no.

i'estriction, exception, or qualification.” Webstér’s also c_iefines substantially as
“being largely but not wholly that which is specified.” With regard to Ohio case
law; .one need not look beyond the.several hundred reported Ohio opinions on
Crxm R. 11 plea colloguies to see the du‘ference between the two terms. See State
‘v. Singleton, 168 Ohio App 3d 586, 2006-Ohio-6314, 863 N.E.2d 1114, ﬁ[69 (“strlct
or absolute compliance with Crim.R. 11 is not required; ‘the test is whether the
trial court éxerciséd. “substantial compliance” with Crim R. 11 % **' %),

“The pért'ies agree that absolute cqmpliaﬁce is not demanded, only
‘substantial cornpliance.’ Mullins v. Whiteway Mfg. Co. (198{!:), 15 Ohio St.3d 18,
90-21, 15 OBR 15, 471 N.E.2d 1388; Kuiser v, Ameritemps, Inc. (1999), 84 Ohio
St.3d 411, 418, 704 N.E.2d 1212 (specifically applying ‘substantive compliance’
standard to R.C. 4128.511(F)). ‘Substantial compliance’ occurs ‘when a timely
notice of appeal * % % ineludes sufficient mformatlon, in intelligible form, to place
on notice all parties to a proceeding that an appeal has been ‘filed from an
identiﬁable final order which has determined the parties’ substantive rights and
liabilities.” Fisher [uv. Mayﬁeld (1987)], 30 Ohio 5t.3d 8, 30 OBR 16, 505 N Ezd

975, paragraph two of the syllabus.” State ex rel. Lapp Roofing & Sheet Metal

/'““‘-\l
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Co., Inc. v. Indus. Comm. of Ohio, 117 Ohio St.8d 179, 2008-Ohio-850, 882
N.E.2d 911, J14.

Krupp'defends asserting t’.ﬁere is no evidence that Krupp believed that the
injury was substantially certain to occur. Krupp would have ﬁs interpret “belief”
su'bj ectively. Such an interpretation would place a.premium on willfulignorance
or deceit. Rather, we must interpret “belief” rgbjectively. Thus, the testis, given
ti;.e ‘facts and circumstances of the case, what would a reasonable ﬁru&ent
employer believe, See Ballard v. Comm@nity Support Network, Frankliﬁ App..

" No. 10AP-104, 2010-Ohio-4742, citing Oncale v. Sundowner Oﬁ‘éhore Servs., Inc.
(1998), 528 U.S. 75, 80-81, 118 5.Ct. 998, 1003, 140 L.Ed.ﬁd 201.

In this case, there are genuine issues of material faé‘t, particﬁlarly given
the specific supervisory directives to both Houdek an& the sideloader operator
and the sideloader operator's warning o the warehouse manager, that Krupp
objectively believed the injury to Houdek awas gsubstantially certain to occur.

We reverse the trial court’s grant of summary judgment in favor of Krupp
and remand f_oi proceedings consistent with this opinion.

Tt is ordered that appellant recover from appellees costs herein taxed.

The court finds there were reasonable grounds for this appeél.

Tt is ordered that a special mandate be sent to said court to carry this

judgment into execution.

17



.16~
A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KENNETH

A ROCCO, JUDGE

o j.':"'_ 1,

MARY EILEEN KILBANE, A.J., and
" LARRY A. JONES, J., CONCUR

# ™
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