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William David Leak, M.D. (“Dr. Leak”™), Appellant, by and through counsel, hercby
moves this Court pursuant to Supreme Court Rule of Practice 2.2(A)(3)(a) and 14.4(A) for an
Order of Stay of the Court of Appeals’ May 25, 2011 Judgment Entry until such time as this |
Court has ruled on the merits of this action. Moreover, there is no threat or danger to the health,
safety or welfare of the general public by the issuance of a stay but the likelihood of danger to
the health, safety or welfare of the general public by not issuing a stay. |
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MEMORANDUM IN SUPPORT OF
APPELLANT W. DAVID LEAK’S MOTION FOR STAY

_ .I. Procedural Overview:

ThlS is an administrative appeal from the Decision of the Chio Staté Medical Board
pérmanently revoking the license of the Appellant, Dr. Leak. On May 24, 2011, the Tenth
District Court of Appeals-entered its Decision Overruling Appellant’s four assignments of error
and Affirming the Judgment of the Franklin County Court of Common Pleas. The Common
Pleas Court previously stayed enforcement of the Board Order on September 9, 2008. Attached.
Even tﬁough the Common Pleas Court ulﬁmately afﬁrmed the Board Order, it granted a stay of
its decision on January 13, 2010, ﬁndi.ng fhat fhe Dr; Leak would suffer an unusual harm unless
the Stay was granted during an appeal to the Tenth District Court of Appeals. Further, on March
3, 2010, it denied the Board’s Motion to reconsider the January 13, 2010 Stay.

On May 25, 201 1 the Tenth District Court of Appeals Affirmed the Common Pleas
Court’s decision. Dr. Leak requested a stay of execution from the Court of Appeals and
requested a.n oral argument. :Howe_ver, on June 13, 2011 the Court of Appeals denied both Dr.
Leak’s Motion for an oral argument and denied his reciuest for a stay.

The Court of Appeals incorrectly held that Dr. Leak did not demonstrate “entitlement to a

stay pursuant to R.C. 119.12.” See attached Journal Entry, June 13, 2011, The Court of



Appeals’ reliance on R.C. 119.12 was misplaced because the Common Pleas Court’s issuance of
a stay was a legal determination that “unusual harm” exists in this case for the issuance of a stay.
As discussed below, the Court of Appeals cannot overrule a legal determination without first
finding the lower court abused its discretion. Because the Court of Appeals did not find the
Common Pleas Court abused its discretion, its denial of Dr. Leak’s motion for stay was improper
and contrary to law. |

II. Law and Argument.

A. The Common Pleas Court Determined As a Matter of Law That a Stay of The
Board Order Was Appropriate.

In its Order of September 9, 2008, Common Pleas Court Judge Reece found that, indeed,
Dr. Leak would suffer an “unusual harm” if the Stay was net Granted, one of the standards under
R.C. §119.12. The Court wrote, “[i]n this case, the Court finds that Appellant would suffer an
unusual harm and the health, safety, and welfare of the public will not be threatened by
suspension of the order during this appeal.” See attached, Decision and Entry of September 9,
2008.
Once the Trial .Cou-rt makes a finding that the effect of not granting a Stay would cause
the Appellant to suffer “unusual harm,” and that patients would not be placed at risk, those
findings remain the law of the case. Hopkins v. Dyer, 104 Ohio St.3d 461, 2004-0Ohio-6769, 15.
“The law of the case is a longstanding doctrine in Ohio jurisprudence. ‘[T]he doctrine provides
that the decision of a reviewing court in a case remains the law of that case on the legal questions
involved for all subsequent proceedings in the case at both the trial and reviewing levels.”” Nolan
v. Nolan, 11 Ohio St.3d at 3, 11 OBR 1, 462 N.E.2d 410. “The doctrine is necessary to ensure

consistency of results in a case, to [p. 464] avoid endless litigation by settling the issues, and to



preserve the structure of superior and inferior courts as designed by the Ohio Constitution.” d.
citing State ex rel. Potain v. Mathews. (1979), 59 Ohio St.2d 29, 32, 13.

B. The Court of Appeals Improperly Overruled a Legal Conclusion of the Common
Pleas Court.

By grénting multiple stays of the Board Order, the Common Pleas Court found as a
matter of law that Dr. Leak was entitled to a stay. It is well settled that a Court of Appeals cannot
overturn a legal determination of a lower court without finding an abuse of discretion. Pons v.
Ohio State Med. Bd. (1993), 66 Ohio St.3d 619, 621, 614 N.E.2d 748, 751. Citations omitted.
Nevertheless, where questions of law are raised on an administrative appeal, the Court of

| Appeals standard of review is de novo, and the court exerciscs plenary powers. Univ. Hosp.,
Univ. of Cincinnati College of Medicine v. State Emp. Relations Bd. (1992), 63 Ohio St.3d, 339,
paragfaph one of the syllabus; Ohio Historical Society, at 471.

R.C.119.12 requires the trial court to find an “unusual hardship” before granting a stay of
a board order. While case specific circumstances are used to determine “unusual hardship,”
courts have adopted “logical considerations when determining whether it is appropriate to stay
an-admin—is—t—rétive order pending judicial review.” Bob Krikwan Pontiac-GMC Truck, Inc. v. Gen.
Motors Corp. (2001), 141 Ohio App.3d 777, 783, 753 N.E.2d 864. These factors include “(1)
whether appellant has shown a strong or substantial likelihood or probability of success on the
merits; (2) whether appellant has shown that it will suffer irreparable injury; (3) whether the
issuance of a stay will cause harm to others; and (4) whether the public interest would be served
by granting a stay.” Id. (Citations omitted). The Common Pleas Court considered each of these
factors when reviewing Dr. Leaks’ specific circumstances.

After all three reviews the Court of Common Pleas held an unusual harm would occur if a

stay was not granted and the Board’s Order required a stay. The courts’ finding of an unusual



hardship bound the Court of Appeals, absent only of an abuse of discretion. See above Hopkins,
104 Ohio St.3d at 463-64. As Dr. Leak’s professional situation has not altered since his original
2008 appeal, a stay of the Bbard’s Order is required to prevent the unusual harm that Judge
Reece concluded would occur by not granting a stay during pendency of appeal.
II. CONCLUSION

Under these circumstances, this Court should follow the analysis of the Common Pleas
Court and grant a stay of the Board’s Order during tl.le. pendency of this appeal. A stay is
essential to prevent any further ruin of Dr. Leak’s personal and professional life. The health and
welfare of a unique population of patients will be compromised by life changing dysfunction and
possible death. Accordingly, the Order would impose an unjust, undue, unusual hardship upon

Dr. Leak unless stayed until the merits of this appeal are finally decided.

James ML MEGovem (
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. R.C.§119.12 provides in pertinent patt,

IN THE COMMON PLEAS COURT OF FRANKLIN COUNTY, OBIO

W. DAVID LEAK, M.D. } CASE NO. 2008-CVF 08-012288
) .
’ )
Appellant, ) JUDGE G.REECE 11
Vs. )
- )
STATE OF OHIO, OHIO STATE )
MEDICAL BOARD, )
)
Appellee. )

DECISION AND ENTRY GRANTING MOTION FOR STAY OF
OHIO STA'%E@ICAL BOARD ORDER OF AUGUST 13, 2008

Rendered this ], day of September, 2008. Reece, J.
This matter came before the Court on a hearing held September 8, 2008, and the

briefs filed by the parties. The Appellants seek for this Court to Stay an order of the Qhio -

State Medical Board pending this administrative appeal.

in eyt

T

L
In the case of an appeal from the state medical board or state chiropractic boat«d e
the court may grant a suspension and fix its terms if it appears to the court thag—nan -
unusual hardship to the appellant will result from the execution of the agency's = <
‘order pending determination of the appeal and the health, safety, and welfare. of
the public will not be threatened by suspension of the order. This provision shall
not be construed to limit the factors the court may consider in determining

whether to suspend an order of any other agency pendm g determination of an
appeal.

In this case, the Court finds that Appellant would suffer an unusual harny and the health,
safety, and welfare of the public will not be threatened .by suspension of the order during
this appeal. Pursuant to O.R.C. 119.12, this Order shall terminate not more than fifteen

months after the date of the filing of a notice of appeal in the court of common pleas, or



upon the rendering of a final decision or order in the appeal by the court of common
pleas, whichever occurs first.

The motion for Stay of the Medical Board’s August 13, 2008 Order in Case N

2008-CVF 08-012288 is GRANTED.

IT IS SO ORDERED. §Z

Judgi Guy Reece 11

Copies to:

Douglas Graff
Appellant’s Attorney

Kyle Wilcox
Asst. AG for State Medical Board
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JOURNAL ENTRY

Appellant's June 6, 2011 motion to expedite ruling on motion for stay is
granted. Appellants’ June 6, 2.011 reqdest for oral argument on the motion for stay is
denied, this court able to determine the motion without argument. Appellant’s June 6,
2011 motion for a stay of executioh of the Ohio State Medical Board's order pending
appeal to the Ohio Supreme Court is denied, appellant not demonstrating entitiement to

a stay pursuant to R.C. 119.12.
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DEC!ISITON

. Rendered on May 24, 2011

Graff & Associates, LPA, Douglas E. Graff, and James
_ McGovern for appellant

Mzchael DeWine, Attorney. Geneéral, and Kyie C. Wilcox, for
appellee.

| APPEAL from the 'Franikl’ih Caun{y Couﬁ'b.f Common Pleas.

BROWN, J. |

€13 Appellant, W. Davrd Leak M.D., appeais from a- decasmn of the Franklin
County Court of Common Pleas, uphold:ng an order of the State Mednca1 Board of Ohio
{("board") permanent[y revoking Dr. Leak's fEGEi’!SE to practice medicine and surgery.

{2} Dr. Leak is a board certified anes-thgs’iqiogi:st and a diplomate of the
American Board of Pain Medicine. He di.recte.ci a practice in Columbus, Ohio, known as
Pain Control Consultants, Inc. ¢'PCC"), practicing. inferventional pain medicine.

Beginning in 1998, appellant offered a fellowship program in pain management through
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PCC, giving medical practitioners practical experience and, later. progress toward board

8 3 L%

certtf“ cahon in th};s field.

o {$[3} Lr; August 2008, the board notified Dr. Leak of proposed disciplinary action
based on threé groﬁ_nds: éil'egaﬁons of a violation of minimum standard of care for
patients, Dr. Leak's failure to notify his patients and receive signed acknowledgements of
his lack éf malpractice insurance, and an allegation that Dr. Leak had aided and abetted a
podiatrist, Dr, Hoogendoorm, to unlawfully p‘rac’t_i'ce medicifie and surgery-in Ohio. This
management fellowship at PCC, and did not Uitima't_ety give rise to any adverse action
against Dr. Leak | | | |

g4 A medfcat board .hearsng éxamsner conducted a 47-day evidentiary hearing
on the 'chargés against t}r. Leak as weil as consol_ldated c;harges agamst Dr.,
Hoogendoorn and another paricipant in the fellowship program, Dr. anfm The state's
expert medical W;tnesses presented testimony that Dr. Leak had perfcrmed unnecessary
and invasive. tests en pattents had fa; eci to adapt has treatment ‘methods. and
recommendatsons based on the resuits of these tes’ss and that Dr. ‘Leak had generally
'engagad in pain managament treatment that max&mtzed fees rather than provrdmg critical
md;vgduahzed treatment tc patlents Dr E..eak presented expert wntnesses to rebut thzs .
testimony | | - |

1}5} At fhe conciuszon of the proceeﬁmgs the hearsng examiner issued a lengthy
report and recommendatzon cietatimg the evsdence and fi nd;ng that from November 1998
tc chember 2001 w;th reference tc 24 conf dentla!!y protected patients, Dr. Leak had
“mappmpnately ut;hzeé testlng andlor fa;ied to prowde treatment in accordance with the

minimal standards of care." July 7, 2008 report at 131, The hearing examiner further
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concluded that Dr. Leak's malpractice insurance lapsed from August 2003 to March 2004,
and, during this period, Dr. Leak had failed to provide written notice of his lack of
malpractice insurance to each patient and obtain from each patient a signature
acknowledging receipt of the malpractice: insurance notice; these two deficiencies
together 'cb_nstétatin_g a violation of R.C. 4731.143. Based upon these conclusions of fact
and law, the examiner recommended permanent revocation of Dr. Leak’s medical license.
Both the state and Dr. Leak filed objections fo the hearing examiner's report and
recommendation. The board eventually véted 7-2 to adopt the hearing examiner's.report
and recommendation and permanently revoked Dr. Leak's certification to. practice
medicine and surgery in Ohio, effective September 14, 2008.

{96} Dr. Leak appealed the board's order to the Franklin County Court of
Common Pleas, -also. moving the ¢ourt to-admit additional ’ev-id.e'nce: pursuant fo R.C.
119.12. The court of common pleas denied Dr. Leak's motion to admit additional
evidence and upheéld the board's order, finding that it was supported by reliable,
- probative, and substantial evidence _.ar;dz in accordance with law. The court _of cormmon
pleas f;ur_'t.her notad in its decision that, even if it were “inclined to impose a more lenient
sanction than permanent revocation, the .BO_a'rd‘s action is well within its statutory
authority, and the Court has no authority to reverse or modify it "

7} Dr. Leak has timely appealed and brings the following four assignments of
error:

1] THE LOWER COURT ERRED AND ABUSED 1TS

DISCRETION IN FINDING THAT THE SANCTION IMPOSED
BY THE BOARD WAS NOT A VIOLATION OF
APPELLANT'S CONSTITUTIONAL RIGHT TO DUE
PROCESS AND EQUAL PROTECTION WHEN SIMILARLY

SITUATED WHITE PHYSICIANS WHO ADMINISTER THE
TESTING AND TREATMENT AT QUESTION WERE
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SANCTIONED SIGNIFICANTLY LESS HARSHLY, ONE
WITH A DISMISSAL AND ONE WITH A PROBATION AND
EDUCATIONAL REQUIREMENT, THE LOWER COURT
ERRED AND ABUSED [TS DISCRETION IN NOT FINDING
THE ACTIONS OF THE BOARD WERE IMPROPER,
PREJUDICIAL AND ABUSE OF DISCRETION,
APPELLANT'S -FOURTEENTH AMENDMENT RIGHTS
WERE VIOLATED.

] THE TRIAL COURT ERRED AND ABUSED ITS
DISCRETION IN. FINDING: THAT THE ORDER WAS
SUPPORTED 8Y RELIABLE, PROBATIVE, AND
_SUBSTANTIAL EVIDENCE ~BECAUSE THE EXPERTS
RELIED UPON BY THE BOARD WERE INHERENTLY
UNRELIABLE.

[} THE TRIAL COURT ERRED AND ABUSED ITS
DISCRETION [WHEN] IT FAILED TO PERMET THE
INTRODUCTION OF ADDITIOMAL EVIDENCE. - -

~[IV] THE ORDER SHOULD BE VACATED BASED. UPON
THE BOARD'S FAILURE TO FILE A COMPLETE
 ADMINISTRATIVE - RECORD, . AS' REQUIRED BY R.C.
§119.12

| {i{s}' We begm by stattng our standarci of rev;ew upon appeai In an appeai
pursuant Hia) R G 119 12 fram an order of the state. medacal bcard the court of common
pieas is beund to uphold the order lf ft is suppoﬁed by reliable, probat;ve and substaritfai-
ewdence and is in accnrdance wzth iaw Pons V. Oh:o State Med. Bd 66 Ohao St 3d
61:9, 621, _1993~Qhro-122. Reitable probatwe and substanﬂal evxdence has been'
defined as follows: o - } o |
(‘i) "Rel ;able" ev&denc:e is deperadable that is, it can be
confidently trusted. In order to be reliable, there must be a
reasonable probabalsty that the evidence is true. (2)

"Probative” evidence is evidence that tends to prove the issue
in-question; it -must-be. relevant in determining the issue. (3)

"Substantial’ evidence is evidence ‘with some weight; it must
have :mpoﬁance and value
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Qur Place, Inc. v. Ohio quuér Control Comm. {1892), 63 Ohio St.3d 570, 571. Upon
further appeal to this court, however, our review is more limited than that of the court of
conﬁmcn pleas. Pons at 621. While it is incumbent on the court of common pleas to
examine the evidence, the court of appeals must determine only if the lower court abused
its discretion in finding that the board's order was supported by reliable, probative, and
substantial evidence and in accordance with law. Ed Moreover, when reviewing a
medical board's order, courts must accord due deferené:e_ to the board's interpretation of
the technical and ethical requirements of its profession.  Pons at 621-22. "The purpose
of the General Assembly in-providing for administrative hearings in particular fields was 1o
facilitate such 'maﬁérs by placing the decision on facts with boards or commissions
composed of [people] equipped with the necessary knowledge a'n'd.eXperience_peﬁaining
to-a partictlar field . Farrand v. State Med. Bd. {1949), 151 Ohio St. 222,224, On
questions of law, however, our review is plenary. Univ. Hosp.,, Univ. of Cineinnali Coilegé
of Medicine v. State Emp. Relations Bd. (1992), 63 Chio St.3d 339, paragraph one of the
syllabus. |

{99Y in Dr. Lea’k‘s first assignment of error, he asseris that the board's order
violates his constitutional rights to due process and equal protection urider the law. These
asserted violations are based upon the fact that similarly situated white physicians, ie.,
Drs. Griffin and Hoogeridoorn, received little or no discipline from the board, while Dr.
Leak, who is African American, saw his license permanently suspended. Dr. Leak's
argument of constitutional violations based upon racial discrimination was not raised
before the board or the court of common pleas in his initial appeal. Only now upon
appeal fo this court does Dr. Leak argue that the action taken by the board was based

upon race and that he received a harsher sanction than similarly situated white
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physicians. It is a fundamental tenet of appellate review that a reviewing court will not
consider in the first instance any alleged error known to a party but not brought to the
lower tribunal's attention. Schade v. Camegie Body Co. (1982), 70 Ohio St2d 207, 210.
Sometimes deemed a forfeiture, and more commonly termed a waiver, this forecloses the
right to contest an isSue‘.-cn:app’eaf_if the issue was in existence at the time the matter was
heard before the trial court or initial administrative tribunal; and the party did ﬁét raise it at
the appropriate time for consideration by the lower tribunals. Varisco v. Varisco {1993), 91
Ohio App.3d 542, 545; Little Forest Med. Cir.-of Akron*v. Ohio Civ. Righits Comm. (1993),
91 Ohio App.3d 76,80. In proceedings emanating from the board, we have applied this
rule.in the form of waiver to preclude initial. consideration on appeal of issues not-raised
before: the board. -Ansar v,:State Med. Bd of Ohio, 10th Dist No. _OSAF’QI 7, 2008-Ohio-
3102: “the ** * argument was not taised before the court of commonrpleas, and thérefore
cannot be raised for the first time in this appeal.”  Id. at §41. Because Dr. Lealk did not
raise his consfitutional arguments alleging racial diserimination before either the medical
hoard or the court of common pleas, we decline to address them for the first time I his
appeal to this court: Dr::i__eak’-s first assignment.of error is accordingly overruled.
{410} Dr. Leak's second assignment of ‘efror asserts that the court of common
pleas.-abused Its discretion in finding that the board's order was supported by ré’léabie,
probative, and substantial evidence. Dr: Leak argues that the experts principally relied
upon by the-.béard were inherently unreliable because these experts were unfamiliar with
the standard of care in the practice of pain medicine. Specifically, Dr. Leak argues that
the experts presented: before the: board, Drs. Chelimsky and Katirji; while well-qualified

neurologists;:are insufficiently- versed in the practice of interventional pain medicine.
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(411} Both board experts testified regarding their assessment of Dr. Leakls
practice, particularly Dr. Leak's use of Selective Tissue Conductance Tests ("STC"} and
Somatosensary Evoked Potentials ("SSEP”) to substantiate or corroborate a patient's
claims of pain before administering palliative medication. Both Drs. Katiji and Chelimsky
testified that these tests were ineffective or worthless from a diagnostic standpoint, and
that each of Dr. Leak's patients was referred for the same array of tests regardless of pain
symptoms or .othefwi-se accessible factors and circumstances underlying the complaints
of-pair. - The experts also testified that the iestingrcrdereci and conducted by Dr. Leak
lacked sufficient documentation in the patients’ medical records establishing: the.
fundamental reasoning-or medical judgment underlying the need for the tests, and little
follow up or invocation of the test results when proceeding 10 prescribe pain treatment
medication and treatment for those patients.

(112} This assignment of error essentially questions whether there was reliabiﬁé,
probative, -and: substantial evidence in fh'e- form of testimony suppdérting the board's
disciplinary order against Dr. Leak. Although such evidence need not be heard by the
board in the form of expert testimony, when the board does hear expert testimony, the
expert must be capable of expressing an opinion grounded in the particular standard of
care applicable to.the area of practice for the physician facing discipline. Lawrence V.
State Med. Bd. of Ohio (Mar. 11, 1993), 10th Dist. No. 92AP-1018. " *The court shall not
permit an expert in one medical specialty to testify against a health care provider in
another medical specialty unless the expert shows both that the standards of care and
practice in the two specialties are similar and that the expert has substantial familiarity
[with them).' " Griffin v. State Med. Bd. of Ohio, 10th Dist. No, 09AP-276, 2009-Ohio-

4840, 913. This rule is codified at R.C. 2743.43(A)(3). This rule acknowledges that a
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medical expert well-versed and well-credentialed in one field may not be an expert in
other medfcal fields. Id.

{413} Drs. Chelimsky .and Katiji, Dr. Leak alleges, are perhaps eminently
qualified neurologists, but__-not’ qualified as experis in pain medicine, Dr. Leak's area of
p.rac_ﬁtiic;e.- ‘The board, to the contrary, argues on appeal that Dr. Leak's practice in the
diagnosis.and alleviation of pain eventually involved the use of nerve blocks and STC and
SS’EP- siud_i'es, which in fact represented an attempt by Dr. Leak to practice in the ar‘éa of
.n:eu_rol'ogy, A reurological standard of care, the board argues, is necessary to understand
 the board's critical assessment of Dr. Leak's diagnostic testing practices.

{914} . Dr. Chelimsky was board certified in neurology and neurophysiology:by the
Am_e:ric_an Board of Psychiatry and Meurclogy ("ABPN") in 1994, and in pain management
by‘that body in 2000. Dr. Katir was-board certified in neurclogyand neurophysiology by.
the ABPN.- in 1985 and 1992 respectively, certified by the American Board of
Electroencephalography. in-1985; by the American Association of Electrodiagnosis and
Electromyography in 1986, and by the American Board: of E!ectredia.gnosﬁd Medicine in
1990, He.is nbt.:ce_rt;i_ﬂjed in-any area of pain management. Dr. Katirji however, did,
present himself as an expert in SSEP festing such as that ordered by Dr. Leak.

_ {15} Dr. Katirji described SSEPs as studies involving stimulating nerves in the
limbs and recording the resulting nerve activity from spine 1o brain. .This nerve activity is
recorded by electrodes placed at the :b_asé. of the neck and the fingers-which detect the
nerve response when electric current is introduced to the nervous system. With respect
to Dr. Leak's practice, Dr. Katirji testified specifically that, although SSEPs may indicate
an abnormality along the nerve route, they do not permit a freating physician to pinpoint

the nerve ;damag_e or other condition causing pain. His professional opinion was- that
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SSEPs have not been productively utilized in the localization and diagnosis of pain,
although there were many attempts toward using these tests for that purpose when the
tests became available in the mid-1980s. . Eventually the profession concluded that
SSEPs were ineffective in the diagnosis of radiating pain, giving too many false positives
and some false negatives. Finally, Dr. Katirji épined that SSEPs had become obsolete,
both because of a diminishing professional regard for the accu_racy' of the test and the
introduction of more accurate MR scans that produced more conclusive results.

{416} With respect to the nerve conduction studies ("NCS") ordered by Dr. Leak,
Dr. Katirji testified that these studies also cannot reliably diagnose radiating pain because
in many instances the root lesion will be near the spine, and the NCS studies do not test
that area.

417} After reviewing the patient records in the matter; Dr. Katirji opined that the
SSEP and NCS studies ordered by Dr. Leak appeared to be ordered for all patients
without regard to the patients’ actual condition and without any assessment .of_ whether
the tests were m:edic.aiiy necessary. Dr. Katirji also opined that the test results were
never integrated into a comprehensive clinical analysis as part of a treatment program.
' Dr: Katirji opined that Dr. Leak's notes did not reflect any thoughtful attempt to tailor the
testing process to the condition of the patient, but simply ordered a battery of tests for all
patients regardless of their condition. - These included, Dr. Katirji stated, patients who did
" not suffer from spinal-type radiating pain, who would have been even less indicative for
NCS tests yet nonetheless received them by reference of Dr. Leak.

{418} Turning to the testimony of the states other expert, in addition to his other
credentials, Dr. Chelimsky directed the pain center at University Hospitals in Cleveland

from 1994 to 2004, ‘In this position he treated many patients using interventional pain
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therapy treatment methods, including sympathetic blocks or epidurals.  After reviewing
the confidentially identified patients' charts from Dr. Leak's practice, Dr. Chelimsky opineg
that the overarching observation was- that the charts lacked any coherent, systematic
analytical approach to patient needs and proposed treatment plans. Dr. Chelimsky opined
that this fell below one: of the threshold: requirements of the standard of care of any
practice.  Opining further on the diagnostic evaluations performed on the selected
patients, Dr. Chelimsky specifically opined that the NCS studies ordered by Dr. Leak,
when performed. without a?’compéementary:.pjmcedure known as a needle examination,
were "meaningless.” (Tr. Vol..6, 1587.} -

- {419} Dr. Chelimsky also opined that the STC tests ordered by Dr. Leak were not
reprodugible in their results and therefare not useful. Dr. Chelimsky descrtbed these tests
‘as measuring the galvanic skin: respcmse of the patient; or-the electrical conductivity of the'
patient's skin.- Dr. Chelimsky felt that the theory upon which-such fests were based, that
the electrical- conductivity -of - the- skin: would reflect corresponding levels of fervous
activity, was an unproved diagnostic toot:at best and that performance of such tests in
pain medicine wés, of itself: below & minimum standard of care because such tests were

puirely experimental, rather than clinically oriented.

{920} Giving due deference to the hoard's expertise, we cannot find that the court
of common pleas abused its’ discretion in finding that-the: board properly held that Drs.
Chelimsky and Katirji were qualified: to establish the minimum standard .of care in Dr.
Leak's area of practice and to assess whether Dr. Leak had conformed to that standard of
care. - -Both doctors: undertook. extensive and knowledgeable critical analyses of the
testing battery ordered by Dr. Leak, and the board was within its discretion to accept both

experts ‘as "similar! practitioners ‘fo Dr. Leak. Likewise, the board could within its
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discretion accept the expert opinions provided and base its final conclusions upon them.
As we noted in Griffin, neither the board nor the court of common pleas was required to
reconcile any philosophical conflicts between two different schools of pain management
that was. predicated on anesthesiology and those predicated on neurology because "[tlhe
decision as to which medical philosophy is more appropriate for pain management is best
Jeft to the medical professionals, not appellate judges or trial court judges sitting in an
appellate role on an administrative appeal.” Griffin at 25, citing Pons.

{421} We accordingly find that the court of common pleas did not abuse its
discretion in finding fhat the medical board's decision was based upon reliable, probative,
and substantial evidence and in a_ccﬁrdance with. !éw, and Dr: Leak's second assignment.
of error is averruled.

4922} Dr. Leak's third assignment of error asserts that the court of common pleas
abused its discretion when it refused to allow the introduction of additional evidence. This |
~ evidence included minutes .‘afnd' audiotapes of boatd proceedings and deliberations in
related cases, a request for testimony before the court of common pleas by the board's
president addressing the board's procedural handling of several motions breught by Dr.
Leak, the board's final orders in its disciplinary cases involving Drs. Griffin: and
Hoogendoom, and production of written decisions by the board addressing Dr. LeaK's
motions before the board for additiona! time; mation to strike the testimony of an expert
witness, and motion to strike the state's objections to the hearing examiner's report and
recommendation.

@23} R.C. 119.12 provides that "[ulnless otherwise provided by law, in the
hearing of the [administrative] appeal, the court is confined to the record as certified to:it

by the agency. Unless otherwise provided by law, the court may grant a request for the
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admission of additional evidence when satisfied that the additional evidence is newly
discavered and could not with reasonable diligence have been ascertained prior to the
hearing before the agency."

924} The court of common pleas in the present case conciuded; pursuant to
Gordon Lending Corp. v, Ohio Dept. of Gommerce, Div. of Financial Insts., 10th Dist. No.
0BAP-84; 2008-Ohio-3952; 4111, that "newly discovered" evidence under the statute is
evidence that was in existence at the time of the: administrative hearing but that could not
have been- discovered with the exercise of due diligence prior to the hearing. Under this
definition, newly discovered evidence does not refer to newly created evidence.. See aiso
Steckler v. Ohio:State Bd. of Psychology (1992), 83 Ohio App.3d 33, 38. -

{425} We find that the trial court correctly denied Dr. Leak's motion for addifional |
submissions. First, we note that the "evidence" proposed by Dr. Leak cmstitﬂtes;,} i large
part, not evidence at all: but: reproduction of-the record in various forms from the
proceeding -at- which. evidence was. heard, i.e;;- the hearings before the board hearing
- officer and subseguent proceedings before the board itssif. . An administrative .appeal
under R.C. 118.12 is a review.of the -f_eéard as transmitted. by the administrative agency,
not a collateral attack upon those proceedings involving outside evidence o ‘establish
corruption, bias, or other imegularities based upon the conduct of the medical board and
its hearing officers. . To the extent that Dr. Leak believed that the record transmitted by
the agency was incomplete, his remedy- was a motion to supplemerit the record. with
required items, not a motion fo submit additional evidence, Even if some of the cited
items were taken as proper evidence, none by their -nature could be in existence at the
time-of the board hearing; since:they reflect the board's subsequent proceedings in large,

part. ‘They cannot fit the definition of newly discovered evidence under R.C. 118.12 and
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Gordon Lending. The trial court therefore did not err in denying Dr. Leak's motion to
submit additional evidence. Dr. Leak's third assignment of error is overruled,

{926} Dr. Leak's fqurth assignment of error asserts that the trial court should have
vacated the board's order based upon the board's failure to file a complete administrative
record. Under this assignment of eror, Dr. Leak points in particular to the board's failure

to provide written rulings on three of his motions before the board: (1) a motian for
| additional time to address the board; (2) a motion to strike the testimony of the state's
expert witness; and (3} a metion to strike the state's objections to the hearing exéfnﬁérier"_s
report.  Failure - to iﬁciude- written decisions on these motions, Dr. Leak asserts,
constitutes a failure to provide a complete and certified record for the appeal to the court
of Qcmmc'n pleas under R.C. ’119.1_2... Dr. Leak argues that the failure to 'ﬁfe a complete
.record. deprives theicourt of common pleas of jurisdiction, by which we understand him to
mean that the court of comimon pleas is deprived of the jurisdiction to uphold ‘the-b.eard‘.s:
order, citing our decision in Sinha v. Ohio .Ij-ept. of Agricuiture (Mar. 5, 1986), 10th Dist.
No. 95APE-1239. In Sinha, we held that "when the agency has failed to certify any
record whatsoever within the thirty-day period frequired by R.C. 1198.12], the court of
common pleas must enter judgrment for the appelfant.”

427} The state responds that the record of proceedings before the board reflects
that the board in fact ruled orally upon all motions, and denied them.. The state points out
that Dr. Leak can demonstrate no prejudice from iheﬁr board's failure to provide a written
ruling on these motions, since Dr. Leak was fully aware of the denial of his motions before
‘the board atthe time the denial took effect, and denial of those mations was not a point at
issue at anytime in the pfeceedings before the court of common pleas. While Sinha

certa_in'l_y stands for the proposition that a complete failure by the agency to file a record
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within the required time on appeal might require a reviewing court to vacate the agency
orde;; Sinha certainly. does not.expressly stand for the proposition that partial, and
especially trivially partial, omissions from the agency record on appeal would require such
aresult:

{928} In order to demonstrate a denial of due process warranting relief, Dr. Leak
must establish both & constitutional deﬁrix/aticn and prejudice flowing therefrom. - Estes v.
Texas (1965), 381 US 532, 85 8.Ct. 1628. Assuming, arguendo, that failure to rendera
written riling on Dr. Leak's motions constituted a deprivation, there is simply no prejudice
in the present case that-would warrantitailoring a constitutional remedy to correct the:.
procedural flaws.in .fhle proceedings: Dr. Leak's fourth assignment of error is accordingly
overruled. .

{1729} Based Upon. the- foregoing,  Dr. Leak's four assignments  of error are
overruled, and the judgment of the Franklin County Court of Common Pleas is affirmed.

Judgment affirmed.

- SADLER and TYACK, JJ., concur.




Folfs6Lvey 128

INTHE COURT OF APPEALSOF OHIO  F7f 1R
 TENTH APPELLATE DISTRICT

. W, David Leak, M.D.,
. Appellant-Appellant, : _'
. . ' - : No. 08AP-1215
V. . R ': . {CPC No DBCVF 8 12288)
State Medical Board of Ohip, ¢ . (REGULAR CALENDAR)
e _;-'Apfpeuee-‘AppaugeL | |

 JUDGMENT ENTRY

| For 'the' reasons stated in the: decision of this court rendered herein on
May 24, 2011, appellant's four assignmients of error are overruled, and it is the judgment
and order of this court that the judgment of the Franklin Caunty Court of Common Pleas is
affrmed. Costs are assessed against appellant.
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~ Appellant's June 6, 2011 motion to expedite ruling on motion for stay is
granted. Appellants' June 6, 2011 request for oral argument on the motion for stay is
denied, this court able to determine the motion without argument. Appellant's June 6,
2011 motion for a stay of execution of the Ohio State Medical Board's order pending
appeal to the Ohio Supreme Court is denied, appellant not demonstrating entitlement to

a stay pursuant to R.C. 119.12.
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