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IN THE SUPREME COURT OF OHIO

W.DAVID LEAK, M.D., : CASE NO.
Appellant, :
VS. REGULAR Calendar
STATE MEDICAL BOARD OF OHIO, Appeal from Court of Appeals

Case No. 09-AP-001215
Appellee.

MOTION FOR EXPEDITED RELIEF AND ORAL ARGUMENT FOR
APPELLANT, W. DAVID LEAK, M.D.

William David Leak, M.D. (“Dr. Leak™), Appellant, by and through counsel, hereby
moves this Court pursuant tb Supreme Court Rule of Practice 2.2(A)(3)(a) and 14.4(A) to
Expedite as an Emergency his Motion For Stay, filed with this Court on June 27, 2011. Further,
Appellant Dr. Leak moves this Court pursuant to Supreme Court Rule of Practice 9.2(A) and
14.4(A) for an oral argument or informal conference to discuss his Motion For Stay .

Dr. Leak believes an oral argument on his Motion For Stay is required to-address the
following issues. First, as outlined in the Motion For Stay filed with this Court, the Court of
Commen Pleas granted a stay during the pedency of the administrative appeal before it, and
renewed the stay without interruption during the penden¢y of appeal before this Court. Judge
Reece specifically found that Dr. Leak would suffer an unusual harm and the health, safety and
welfare of the public would be threatened by not granting a stay of the Medical Board’s Order.
Dr. Leak requests an emei‘gency oral hearing to more adequately explain the circumstances of his
practice that require the continued protection of the courts.

Second, Appellant and Appellee are in fundamental disagreement regarding the effect of
this Court’s Judgment Entry filed on May 25, 2011. See Attached, Memorandum in Response at

10-11 (attachments omitted). Appellant, Dr. Leak believes he is permitted up to 30 days in



which to close his medical practice following the termination of stay. Appellee, Medical Board
assert that Dr. Leak is limited to 6 days, and any further patient involvement will constitute the
unauthorized practice of .medicine. If the shorting time period is applied Dr. Leak will be
subjection to further civil and crimineﬂ liability regarding the closing of his practice. Therefore
Dr. Leak requests an oral conference where he may more fully expréss the correct legal standard
that should be applied to his situation.

Respectfully submitted,

Levi. J. Tkach (0086025)

604 East Rich Street

Columbus, Ohio 43215-5341

(614) 228-5800

(614) 228-8811 Fax

Attorneys for Appellant W. David Leak, M.D.

CERTIFICATE OF SERVICE

I hereby certified that a copy of the foregoing Emergency Motion To Expedite and
Request For Oral Hearing was served via regular U.S. Mail; postage prepaid thi day of June
2011, and via fax at (614) 466-6090 upon counsel for Appellee, State Medical Board of Ohio to:

Kyle C. Wilcox

Assistant Attorney General

Health & Human Services Section
Ohio Attorney General

30 East Broad Street, 26™ Floor
Columbus, Ohio 43215-3400

Douglas E. Graff™
COUNSEL FO?«’A{/ ANT,
W. DAVID LEAK, M.D.
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AVPELLEE'S MIEMORANDUM CONTRATO
APPELLANT'S MOTION FOR STAY
OF ADMINISTRATIVE ORDER

Appellant, W. David Leak, M.D., has moved this Court for an order staying the
execution of the State Medical Board of Ohio’s (hercinafier “Board”) August 13, 2008
order permanenily revoking his certificate to practice medicine and surgery in the Stz;te of
Ohio. The Board voted to im‘pcse this sanction after finding that Dr. Leak committed
mzmeroﬁs violations of the Medical Practices Act, including practice below the standard
of cate on several patients in violation of R.C. 4731.22(B)(6). These violations occurred
during the course of Dr. Leak's medical practice and involved ordering and administering
useless medical tests for many patients, Dr. Leak’s-case before the Board -involved
twenty»fbur (24) specified patients and this is just a sampling of hundreds of patients who
may have been treated in the same manaer.

Dr. Leak appealed the Board's or.dér 1o the: Franklin County Court of Common
Pleas pursuant to R.C. 119.12 on August 25, 2008.. Judge Reece of the Franklin County
Court of Coiﬁmon Pleas granted 4 stay of the Board’s order on September 9, 2008. That
otder stayed the order for ihe duration of the appeal fo the common pleas court, or the
expiration of fifteen {15) months, whichever occurred first. Upona motion to extend the:
stay filed on November 19, 2009, Judge Reece issued a second stay in this maiter after
the fifteen (15) month period had expired. A decision on the merits came shortly after
on December 15, 2-(_)09, affirming the Board®s order of permanent revocation of Dr.
Leal’s license, Dr. Leak appealed the decision to the Tenth District Court of Appeals on.
December 31, 2009, Once again Dr. Leak sought a stay and Judge Reece issued an order

on January 13, 2009 staying the Board’s order pending the appeal to the Tenth District



Court of Appeals. The Board has objected and filed memorandums eonliz 1o each
request for stay in this matter. The Tenth District issued a decision on the merits on May
24, 2011.  The order of ihe Board is now finally in effect and Dr. Leak’s lécens_e is
permanently revoked.

The Board opposes Dr. Leak’s motion for stay of'its order. Dir. Leak has avoided
the revocation of his license for almost three years. The B;}asd- thought that his practice
- was below minismum standards and dangerous to the public. That is why they issued the
most severe sanction, permanent revocation of license. In addition, Dr. Leak has failed to
show that an rinusual hardship will résult if the Board’s order is not stayed, as required by
R.C.119.12. Two, the .s-aféty and welfare of the public wi_i[ not be protected if a stay of
the Board’s order is issued.

I THE MEDICAL BOARD’S CASE AGAINST DR. LEAK

By letter dafed August 9, 2006, the State Medical Board of Ohio (hereinafter
“Board”) notified Appeliant, David Leak, M.D., that it had proposed to take disciplinary
action against his certificate to practice medicine and surgery in Ohio, The .Boa-rd
charged Dr. Leak with violating R.C. 4731.22(B)(6) in ;aha‘i his patient care was “[a]
departure from, or failure to conform to, minimal standards of care of sim’ﬂaf
practitioners under the same or similar circumstances, whether or net actual injury to a
patient is established” for his treatment of 24 enumerated patients,

The tecord in this matter reveals that Dr. Leak routinely runs hundreds if not
thousands of patients through his “program™ at Pain Control Consultants, Inc., a program
which consists of subjecting patients to many useless and medically meaningless tests,

injecting them with sterojds and finally prescribing narcotic pain medications. There is

ek



rno apparent attempt to actually heal these natients through exercise and/er rehabilitation.
As the State’s two éxpfzrts, Dr. Katirji and Dr. Chelimsky testitied, many of these tests
ordered by Dr. Leak were waﬁhiess from a diagnostic stand;joint. The Selective Tissue
Conductance test (STC) and the Somatosensory Evoked Potential (SSEP) are two
examples which were routinely ordered, performed, and billed for by Dr. Leak, even
though the tests and the way they were administered had no medical value.

Each patient was subjected to the same barrage of fests regardless of pain
symptoms, which the state’s experts found t6 be a deviation from the standard 'ef care.
The testiég ordered and conducted by Dr. Leak lacked any documentation in the medical
records as to the reasoning or medical judgment hehind ordering the tests. There was also
no follow up or mention of the test results, begging the question of why the tests were
performed. In essence, no clinical thought process is documented in the medical records.
It was as if these STC tests and SSEPs were being ordered just for the sake of doing a
test. There was simply no medical indication for these tests to be ordered.

| An administrative hearing was conducted by the Board which stretched over four
weeks in May and June of 2007, Not only did this hearing concemn the medical practice
of Df. Leak, but two of his colleagues, Dr. Hoogendoom, a podiatrist, and Dr. Griffin
were also charged by the Board in a consolidated matter. Dr. Hoogéndoorn and Dr.
Griffin had both worked under the supervision of Dr, Leak at Pain Control Consultants,
Inc.

At hearing, detailed testimony was presented before the Board’s hearing examiner
to support the Board’s allegations concerning Dr. Leak, Griffin and Hoogendoorn. The

Hearing Examiner filed three separate Reports and Recommendations on' July 7. 2008.



Prior to rendering its Order at the August 13, 2008 Board meeting, the Board reviewed
the entire record that had been established at hearing. The Board found that Dr. Leak’s
practice was below the standard of care, in violation of R.C. 4731.22(B)6). At the end
of its deliberations, the Board voted to approve the recommendation of the hearing
examiner to permanently revoke Dr. Leak’s license. That order was mailed and states
that it will become effective 30 days after mailing, which occurred on August 15, 2008.
The State respectfully requests this motion for suspension of agency order be denied.

1L THE MOTION FOR SUSPENSION OF THE BOARD'S ORDER SHOULD
BE DENIED. ‘

R.C. 119.12 sets forth very specific standards which must be met before the Court
may grant a suspension of a Medical Board order:

The filing of a notice of appeal shall not antomatically operafe as a
suspension of the order of an agency. *** In the case of any appeal from
the state medical board, the court may grant a suspension and fix its terms
if it appears to the court that an unusual hardship to the appellant will
resuli from the execution of the ageney's order pending the tepmination of
the appeal. and the hLealth, safety and welfare of the public will not be
threatened by suspension of the order.*** o

R.C. 119.12. {Emphasis added.)
This statutory provision essentially means that: (1) a suspension of an
adjudication order should not be granted perfunctorily; (2) the appellant has the burden of

establishing pot just hardship but “unusual” hardship arising from immediate

implementation of the adjudication order; and (3) the court must decide whether the
continued, -unsupervised and unrestricted practice of the physician poses a potential
danger to the health, safety or welfare of the public.

A.  Dr. Leak Has Not Shown That He Will Suffer An "Unusual”
Hardship If The Board's Order Is Not Staved




The language of R.C. 119.12 makes clear that an appellant must show more than

the financial hardship inherent and expected in losing his professional license; the statute

requires that the appellant prove that he will suffer an unusual hardship. As explained by
Judge John W. Reece of the Summit County Court of Common Pleas in State Medical
Board vs. Alsleben (Mar. 17, 1980), Summit Co. CT. Case No. CV80-3-0614,
wnreported:

There is a dearth of authority-in Ohio defining what constitutes “unusual.

hardship’. However, some reasonable analysis miay be helpful. The very

term itself presupposes that the legislature foresaw that there would be a

hardship in every one of these types of cases. Therefore, it must be

concluded that the lawmakers meant just what they said when the.

adjective ‘unusual” was included. That there will be a hardship m this

case is certainly true, as in every case. The question is whether there has

been a showing that it is an unusual one:
Id. at p. 1-2. Unusuval hardship also means more than the loss of the right to praclice
medicine:

While it can hardly be denied that the loss of one's license to practice his.

chosen. profession constitutes hardship, it is equally clear that something

‘more and unusual is required fo safisfy the statute.
Id at p. 2:3.0 As Judge Frye recently recognized, courts throughout Ohio have repeatedly
held that the mere denial of the right to practice jmédicine is not an ‘unusual” hardship as
contemplated by the General Assembly. Randall Leuvey v. State Medical Board
(October 10, 2006), Franklin C.P. Casg No. 06CVF10-1247. urireported (Frye, R.).

The rulings of the Franklin County Common Pleas Court in similar cases: support
this conclusion. See, e.g Benjamnin Gill. D.O. v. State Medical Board of Ohio
(Septeniber 14, 2007), Franklin Co. C.P. Case No. 07CVF09-11839, unreported (Brown,

E.) (loss of income, property, clients, employees, and reputation are inherent results of

U Capies of all unreported decisions eited in this memorandim are included in Exchalyit &
attached hereto.



loss of Jicense and do not constitute unusual hardshipy, Dolce v. Siate Board of
Chiropractic Examiners (March 10,1993), Franklin Co. C.P. Case No. 02CVF11-9231,
unreported (Sheward, 1) (loss of practice, building and equipment does not constitute
*unusual hardship"); Hazem S Garado, M.D. v. The State Medical Board of Ohio (July 9,
1998), Fraunklin C.P. Case No. 98CVF06-4873, unreported (Sadler; I.). (loss of practice
does not constitute “unusual hardship”), Roy v. State Medical Board of Ohio (Avgust 9,
1993), Franklin Co. C.P. Case No. 93CVF05-3734, unreported (McGrath, J.) ("unusual
hardship® means more thai the loss of the right to practice medicine™); Hoffinan v. Stafe
Medical Board of .Oh_z_'a (December 29, 1993), Franklin Co.. C.P. Case No. 93CVF09-
6881, unreported {Sheward, J-..) ("This Court accepts the argument that the foreseeable
financial hardship from losing one's license to practice medicine does nof; rise'to the level
of 'unusual hardship™); Williams v, State of Ohio Department of Insurance (January 12,
1994y, Franklin Co. C.P. Case No. 93CVF08-5808, unreporied (Reece, J.) ("That there
will be a hardship in this case is certainly true, as in gvery case. The question is whether
there has been a showing that it is an unusual one"); Roland v. Ohio State Deninl Board
(June 6, 1994), Franklin Co. C.. Case No, 94CVF-05-3308, unreported (Pfeiffer, J)
("Something more unusual needs to be established rather than simply not being able to
practice dentistry"); Essig v. Stale Medical Board (Noveniber 2, 1994), Franklin Co. C.P.
Case No. 94CVF10-7097, unreported (Sheward, J.) (“The Court is not persuaded that
Appellant's claim of injury ‘to his practice and loss of income constitutes ‘unusual
hardship' as contemplated in R.C. 119.12"); Wu v. State Medical Board (Qctober 8,
1996), Franklin Co. C.P. Case No. 96CVF09-7055, unreported. (Sheward, I} (the threat

to the public cutweighs the financial loss to the physician); J Philip Davidson, D.P.M. v.



State Medical Board (January 16, 1997), Franklin Co. C.P. Case No. 96CVE 2-9486,
unreported (Pleiffer, 1.); Douglas 8. Goldman, C.T. v. Stare Medical Beard (June 20,
1997), Franklin Co. C.P. Case No. 97CVFE06-5968, unreporied (Fais, 1); Herman
Dreskin, M.D. v. State Medical Board {October 22, 1997), Franklin Co. C.P. No. 97CVF-
09-8830, unreported (MeGrath, L).

Dr. Leak has failed to show unusual hardship 4s required under the first prong of
the test set forth in R.C. 119,12, therefore, his motion for a stay of the Board’s arder
should be denied. |

B.  Dr Leak’s Continued Practice Would Thieaten The Public Health,
Safety And Welfare

Ag noted above, R.C.. 119.12 contains a mandatory two-parf test which a mavant
must meet in order to be granted a suspenision of an agency order. Since Dr. Leak has not
demonstrated that he will suffer an "unusual” hardship if the Board's ordef is not stayed,
it is not necessary to even consider the bealth and safety of the public part of the R.C.
119.12 test. Fssig v. State Medical Boward of Ohio, supra. I—I‘dwevcr, even if it were
necessary to reach this part of the test, Dr, Leak could not demonstrate that his coritinued
practice would not pose a danger to the publie.

The Bogrd’s order and .accmnpimying Report and Recommendation clearly show
that Dir, Leak’s éorntinued' practice is a threat 10 the public health, safety and welfare. The
record in this matter shows that Dr. Leak repeatedly engaged in substandard patient care;
and he has demonstrated a pattern of abusing his position as a physician by ordering
inappropriate and unnecessary tests tipon his patients.

The patients involved in these cases are presenting 1o Dr. Leak for pain

management. Rather than help these patients by putting them throngh rehabilitation so



they can actually resolve their pain issues, Dr. Leak puts all i1is. patients through the same
program .and identical tests, regar.dless; of pain sy;.‘nptm'ns or presentation. Patients are
eventually prescribed narcotic pain medications, and often subjected to the same
worthless barrage of tests on multiple occasions. The record even reflected a coercive
nature in that some patients did not want to undergo the tests, but Dr. Leak would not
prescribe medications unless they submiitted to the testing., In addition, Dr. Leak would
often prescribe potentially dangerous and addictive narcotic drugs to patients who-
demonstrated signs of abusing the medications. -Some patients showed patterns of
“losing”™ prescriptions or t‘aking meédications incorreetly, and Dr. Leak continued to
prescribe the medications.

The bottom Hine in this matter is that Dr. Leak used his position ag a physician to
gain teust of these patients anc'lllfi_e_n he subjected them to testing with no niedically
acceptable reason before preseribing them narcotic pain medication. The Board carefully
reviewed the record and they were convinced that this practice by Dr. Leak was far below
the standard of ¢aré and vofed to permanently reveke his license.

While Dr. Leak secks vet another stay pending his discretionary appeal in this
matter, the potential for abuse is just too. great. Keeping Dr. Leak in a position where he
still has access to patients is not acceptable. He has managed to postpone the Board’s
order for almost three years al this point, continuing fo practice and put patients in
danger. The State Medical Board of Ohio-has reviewed the evidence presenited at hear?ing
and has issued an order of permanent revocation, and deference should be given to the
Board, This case has also been reviewed by the Common Pleas Court of Franklin County

and most recently this Court issued a unanimous decision affirming the Board’s order.



To allow Dr. Leak any practice privileges at this time would be placing the public at risk.
Ensuring public safety in the medical profession Is one of the main reasons why
 the State Medical Board of Ohio exits. A crucial element of the Board’s charge is to
protect the public from physicians éuch as Dr. Leak. By failing to meet the minimal
standard of care with the patients at issue, Dr. Leak has demonsirated that he cannot be
trusted to safely practice medicine. The Board cannot simply hope that Dr. Leak will
deal with his patients in a professional manner in the future. Given his track record, the
Board has to take a proactive stance to protect the public. The order permanently
revoking Dr. Leak’s license is a prudent measure that will ensure public safety.
Therefore, the Board respectfully requests that the Court deny the metion to stay the

Medieal Board’s order pending the process of this discretionary appeal.

MEMORANDUM IN OPPOSITION TO APPELLANT’S MOTION TO
EXPEDITE AND FOR ORAL HEARING

After filing a request for a stay on June 2, 2011, Dr. Leak filed & motion on June
6, 2011, to expedite, and to request an oral argument or informal gonference. The Board
submiits that no oral hearing is necessary, as Appellant’s motion and the state’s response
provide sufficient information for the Court to issue a decision,

Ag to the a_pplicaﬁcm of the Board’s order, the Board’s original order, mailed on
August 15, 2008, states that it “shall become effective thirty days from thie date of
mailing” of the Board’s Order. The thirty' days began to run on the date of mailing,
August 15, 2008. Dr. Leak obfained a stay of the Board’s Order on September 9, 2008,
thus, twenty-four days had run before the Board’s Order was stayed. In accordance with
R. €. 119.12, the Court’s eniry of Seplember, 9; 2008 stated that the stay would expire

fifteen months after the filing of the notice of appeal, or when th¢ common pleas court
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issued its decision, whichever came first. The notice of appeal was filed on August 23,
2008, and the fifteen-month period required by statute expired on November 23, 2009
On .N_ovember 23, 2009, the common pleas court extended the stay over the Board’s
objections that the statute did not permit extension of the stay.

The common pieas courf issued a deeision on the merits on Deceinbe’r 15, 2009, _
affirming the Board’s Order pérmmentiy revoking Dr. Leak’s license. Dr. Leak appealed
to this Court and filed a request for a stay pending appeal with the common pleas court.
The common pleas court issued an-entry granting tﬁe- motion on January 13, 2010, This
Court’s entry was issued on May 25, 2011, following a unanimous decision affirming the
Board’s Order. No stay 1s in-effect af this time.

As discussed above, twenty-four days passed between the original mailing of the
Board’s Order and the common pleas court’s first stay. Further, more than six days have
passed since the expiration of the commeon pleas court’s most recent stay, Thus, the
thirty-day period provided in the Board’s Order has already expired, and there is ho need

for oral argument on this issue.

. CONCLUSION

Based on the foregoing, the Board respectfully requests this Court deny Dr.
Leak’s motion for a cenditional stay of the Beard’s August 13, 2008 order Whi§h
permanently revoked his certificate to practice medicitie and surgery in Ohio. To allow
Dr. Leak the ability to practice dusing the duration of this appeal would endanger the
public. Moreogver, the Board asks this Court to deny Dr. Leak’s motion for oral
argument. If the Court finds that argument would be helpful, however, the Board

certainly will participate.

11



Respectfully submiited,

MICHAEL DEWINE (0009181)
‘Ohio Attorney General

%@: C. Lo feoc ,%2 Kastieantto Bocttracts,
KYLE C. WILCOX (0063219} g g
Assistant Attorey General (0066 #i)
Heatth and Human Sc:mc;es Section

30 Fast Broad Street, 26" Floor

Columbus, Ohie 43215-3400

(614) 466-8600

CERTIFICATE OF SERVICE

1 hereby certify that a true and accurate copy of the fotegoing Memorandum
Contrg to Appellant's Motion for Stay of Administrative Order was served via regular
United States mail, postage prepaid this 7th day of June, 2011, to Douglas E. Graff, Esq.,

604 Bast Rich Street, Columbus, Ohio 43215, counsel for W. David Leak, M.D.

[Kee C iollexs, fo;({é&?b(ﬂdiw B Lloots
KYLE C. WILCOX '
Assistant Attomney General
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