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IL. EXPLANATION OF WHY THIS CASE IS ONE OF A CELAIMED RIGHT OF
APPEAL THAT INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION
AND WHY IT IS A CASE OF PUBLIC OR GREAT GENERAL INTEREST

This case presents a claimed right of appeal involving a substantial constitutional
question involving the unconstitutional application of the savings statute (ORC § 2305.19) as
held in a Decision and Judgment Entry of the Tenth District Court of Appeals, Franklin County,
because it places that statute in direct conflict with Ohio Civil Rule 41 and so violates the Ohio
Constitution-Article IV, Section 5(B). Specifically, because that Court of Appeals had initially
and incorrectly held that the statute of limitations against Appellees had begun to run on a date
before the date otherwise required by law, Appellant was forced to rely upon two dismissals,
instead of one, to save his case. In this case, the first dismissal was made pursuant to a
| stipulation of dismissal under Ohio Civ. R. 41(a)(1)(b) and then the second one was made
pursuant to an unilateral notice of dismissal under Ohio Civ. R. 41(a)(1)(a); but the Court of
Appeals found the two dismissals impermissible for being in violation of the judicially created
one dismissal rule under the savings statute by extending that rule to the fact pattern here.

The one dismissal rule under the savings statute has been judicially created because, on
its face, the language of the savings statute contains no such limitation. This language is
necessarily absent from the statute because it could not constitutionally contain such a limitation.
The Court of Appeal’s extension of the one dismissal rule of law to the situation where one
dismissal is made by a stipulation of the parties under Rule 41(A)(1)(b) and another dismissal is
made by a notice of dismissal under Rule 41(A)(1)(a) puts the savings statute (ORC § 2305.19)
in direct conflict with Rule 41, and so results in an unconstitutional application of that statute in
violation of the Ohio Constitution-Article IV, Section 5(B), since Rule 41 contains no such one

dismissal limitation in that fact pattern.



At the time Appellant dismissed his action for the second time pursuant to Ohio Civ. R,
41(a)(1)(a), this Court had never squarely addressed the issue on point and no lower court had
ever applied the one dismissal rule to the fact pattern here. To the contrary in Thomas v.
Freeman (1997), 79 Ohio St. 3d 221, 227, 680 N.E. 2d 997, this Court discussed, as dicta, this
issue by suggesting that a plaintiff may use the savings statute only once to re-file a case. But
then in Frysinger v. Leech (1987), 32 Ohio St. 3d 38, 512 N.E. 2d 337, this Court suggested that
the one dismissal rule should not even apply when cne of the dismissals is by stipulation of the
parties because “[t]he adverse parties can prevent repeated dismissals and re-filings under [Rule
41], by simply declining to stipulate.” Id 42-43. Appellant reSp;"::ctﬁﬂ‘ly submits that if this
Court were to accept the Court of Appeals ruling by declining jurisdiction in this matter then it
will have tacitly upheld that Court’s ruling and thereby allow this unconstitutional application to
spread throughout Ohio courts. As such, it is imperative that Ohio litigants obtain from this
Court a bright line ruling that squarely addresses this issue.on point.

Moreover, this case is one of public or great general interest to all persons in the State
of Ohio because in spite of this Court’s long standing position that the attorney-client
relationship is a fiduciary one, the Tenth District Court of Appeals, Ffank-lin County, below, has
now limited the attorney-client relationship to its representation component. This appears to be
the first Ohio court to have done so. In this case, as Appellant’s, Clifford L. Boggs attorneys,
Appellees held a large sum of money in their trust account that Boggs had given to them as an
advancement for expenses in an underlying personal injury undertaking against a person by the
name of Dickens. Dickens is not a party to this action. Then Appeliees failed to account for and
return this sum of money to Boggs until March 25, 2004, yet the Court of Appeals, below, held

that the statute of limitation for the malpractice action against Appellees for their handling of the



underlying personal injury undertaking against Dickens began to run on January 20, 2000. Asa
result of this ruling, Ohio litigants who now attempt to avail themselves of their constitutional
right to access the courts, will find that this right can be denied to them because the relationship
with their attorney for a particular undertaking has terminated, and the stafute of limitations has
begun to run on a date before the date otherwise required by law. This is so since the
relaﬁonsﬁp has terminated because the representation component of it has ended even though
the attorney continues its fiduciary obligation to the client until it accounts for, and returns, any
unused monies of the client which has been held in trust for that particular undertaking.

This ruling has now created an incongruous attorney-client relationship that has two
endings: one harmful ending for clients because the commencement of the statute of limitations
against their attorneys has prematurely began and yet a beneficial ending for their attorneys that
protects them from malpractice actions which otherwise could have been brought against them
by their clients while they continue to do harm to their clients by failing, or refusing, to account
for, and return, monies held by them in trust for their clients in the underlying undertaking. For
example, in some situations attorneys may now be in the position to demand payment of fees for
an undertaking and attempt to assert a setoff from clz'enl;is funds held in trust for that
undertaking to pay those fees while, at the same time, they are protected from a malpractice
action for that undertaking because the client is precluded from bringing that action since the
statute of limitations has prematurely began to run and then expire. Unless, this Court
immediately accepts jurisdiction over this intolerable situation and corrects the ruling of the
Court of Appeals then litigants in this state who have a claim against their attorney will be

irreparably harmed.



1. STATEMENT OF THE CASE AND FACTS

(A) THE CASE: This is an action against Appellees for legal malpractice. Tt was
originally filed in the Court of Common Pleas for Franklin County on January 19, 2000, as Case
No. 00CVAO1-491. On December 10, 2002 that action was disniissed otherwise than upon the
merits and without prejudice as to any further action by stipulation of the parties pursuant to
Ohio Civ. R. 41(A){(1)(b). Pursuant to this stipulation, that action was then re-filed in the triat
Court on December 5, 2003, as Case No. 03CVA12-13367. On July 10, 2006 that action was
dismissed otherwise than upon the merits and without prejudice as to any further action by a

notice of voluntary dismissal pursuant to Ohio Civ. R. 41(A)(1)(2). The action was then re-filed

as the present action on June 13, 2007, under case number 07 CVA 06 7848. Court of Appeals
Decision, Appendix 2, [ 3 &4.] [Hereinafier App. 2, [{__J]

Then in this present action, Appellees first filed a Motion to Dismiss on July 27, 2007
that contested the June 13, 2007 re-filing. On August 27, 2007, Plaintiff [Appellant] filed an
Amended Complaint and a memorandum contra to Defendants’ [Appeliees] Motion to Dismiss. .'
On September 5, 2007, Appellees then filed a Combined Motion to Dismiss Plaintiff’s Amended
Complaint and Reply Memorandum in Support of Motion to Dismiss Plaintiffs Complaint.
App. 2, {19 4 & 5.] On the 5th day of June, 2009, the original trial judge [Judge Horton} in the
present action entered a Decision and Entry that denied Defendants’ {Appellees] Motion to
Dismiss filed on July 27, 2007; denied Defendants’ Combined Motion To Dismiss Plaintiff’s
Amended Complaint filed September 5, 2007, and; granted Plaintiff’s Motion To Strike filed on
September 24, 2007. App. Exh. 2, [ 6]; Trial Court Decision and Entry, App. Exh. 3.

Then on October 23, 2009, this action was re-assigned to another trial judge {Cocroft,

Judge] and Appellees then filed a Motion for Summary Judgment on April 30, 2010. Appellant,



Boggs, then filed a Memorandum Conira to that Motion and Appellees filed a Reply thereto. On
August 17, 2010, the Court, under the new Judge, granted Appellees’ Motion for Summary
Judgment. App. Exh. 2, [ 8-12]; Decision and Entry, App. Exh. 4. On September 10, 2010,
Appeltant timely filed an appeal with the Franklin County Court of Appeals, Tenth Appellate
District, appealing the trial Court’s granting of summary judgment. App. Exh. 2, [91].

Then in a Decision dated May 24, 201t and a Judgment Entry dated May 25, 2011, that
Court of Appeals upheld the trial court’s granting summary judgment to Appellees; and it is from
that Judgment Entry dated May 25, 2011 that Appellant now petitions this Court to accept
jurisdiction. App. Exh. 1 &2

(B) THE FACTS. In this action for legal malpractice involving an underlying personal
injury undertaking, during the entire attorney-client relationship between the parties, Appellees
held the sum of $3,000.00 of Appellant’s, Boggs, money in trust for him to cover expenses in the
underlying action but then failed to account for and refurn that sum to him until sometime around
on or about March 25, 2004. In this malpractice action, Appellant retained the services of
Attorney Edward W. Erfurt Il to analyze Appeliees conduct in not returning this trust money
until March 25, 2004; and to further analyze the opinions and conclusions of Attorneys Keith
Karr and James Baum, the latter being one of the Defendants-Appellees herein, as to the
consequences of their conduct.  Attorney Erfurt took exception with Appellees’ position as to
when the attorney-client relationship ended as opined by Karr and Baum in their respective
affidavits. Erfurt opined that the attorney~client relationship for the underlying personal injury
undertaking did not terminate until March 25,.2004 when Appellees finally returned the money
which they held in trust for Appellant, Boggs, in that undertaking. Thus, according to the

opirdon of Attorney Erfurt the original statute of limitations against Appeliees did not expire



until March 25, 2005 since the attorney-client relationship with Appellant did not terminate until
March 25, 2004 when Appellees finally returned Boggs’s trust money to him. App. Exh. 2, [19
2, 7&21]

1IV.  ARGUMENT IN SUPPORT OF THE PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. I

LIMITING THE OHIO SAVINGS STATUTE (ORC §2305.19) TO ONE
DISMISSAL WHEN THE FIRST DISMISSAL HAS BEEN MADE PURSUANT
TO A STIPULATION OF THE PARTIES UNDER OHIO CIVIL RULE
41(A)(1)}b) AND THEN THE SECOND DISMISSAL HAS BEEN MADE
PURSUANT TO A UNILATERAL NOTICE OF DISMISSAL UNDER OHIO
CIVIL RULE 41(A)(1)(a) RESULTS IN AN UNCONSTITUTIONAL
APPLICATION OF ORC §2305.19 UNDER ARTICLE IV, SECTION 5(B) OF
THE OHIO CONSTITUTION SINCE SUCH AN APPLICATION PUTS THE

- STATUTE IN DIRECT CONFLICT WITH THE CIVIL RULE.,

Appellant, Clifford L. Boggs, first timely raised this constitutional argument in both
courts, below. App. 2, [ 48]. Yet both of those courts refused to address the issue and with the
Court of Appeals holding that: “[t]he trial court’s oversight does not affect the disposition of this
case, as the trial court did not ‘apply’ R.C. 2305.19 as a rationale for granting summary
judgment. Rather, the trial court determined that R.C. 2305.19 did not apply, rendering
appellant’s third complaint untimely. Accordingly, appellant incorrectly avers that the trial
court’s application of R.C. 2305.19 conflicts with Civ. R. 41(A), as the trial court did not apply
the statute with which Civ. R. 41(A) purportedly conflicts.” Id To the contrary, and with due
respect to both courts, below, ORC § 2305.19 does apply to this case because Appellant could
have relied only upon the original statute of limitation when first filing this action and then the
savings statute when re-filing it. They are the only two filing statutes that apply to this case, and
the timeliness of commencing the original action under ORC § 2305.11¢A) is not in dispute.

What is now in dispute, because as is shown in subsequent sections of this document the Court of



Appeals prematurely commenced the original statute of limitations, is whether Appellant
complied with the savings statute when he dismissed this action for the second time and then re-
filed it.

It appears as though no Ohio court has ever specifically addressed the issue as to
whether ORC § 2305.19 is procedural in nature, but this Court has stated that it is not a statute of
limitation nor does it .toil the statute of limitations. See Reese v. Ohio State University (1983), 6
Ohio St. 3d 162, 163, 451 N.E.2d 1196, 1198. Nevertheless, in accordance with the above

authority, it is obvious.that ORC § 2305.19 serves as a supplement to the statute of limitations in
certain situations such as the one here and so it must be procedural in nature. Moreover, ORC §
2305.19 does apply in this case because it is that statute which is now in dispute and, in turn, it is
necessary that this statute, as applied, be in compliance with Article IV, Section 5(B) of the Ohio
Constitution when read in conjunction with Rule 41 (A).

As shown above, this action was twice dismissed, once pursuant to a stipulation of
dismissal pursuant to Ohio Civil Rule 41 (A)(1)(b) and then a notice of dismissal pursuant to
Ohio Civil Rule 41 (A)(1)(a). So if this Court were to assume that thé statute of limitations had
begin to run on January 20, 2000, as argued by Appellees and accepted by the Court of Appeals,
(App. 1, [19 8, 26]), and then let stand the Court of Appeals ruling that the savings statute can
only be used once under this fact pattern, then it would do so without ever having squarely
decided this issue on point. This is so because in Thomas v. Freeman (1997), 79 Ohio St. 3d
221, 227, 680 N.E. 2d 997 this Court once discussed, but only as dicta, this jssue because that
case did not involve the one dismissal rule. See Mihalcin v. Hocking College (4th Dist. 2000,
No. 99 CA 32), 2000 Ohio App. LEXIS 1188, at *12-13). But then in yet another case where

this Court again had before it an issue other than the one presented here it employed instructive



language indicating that the one dismissal rule may not apply when one dismissal is by
stipulation of the adverse parties. See Frysinger v. Leech (1987), 32 Ohio St. 3d 38, 512 N.E. 2d
337. “[An] adverse parties can prevent repeated dismissals and re-filings under this rule, by
simply declining to stipulate.” Along those lines, in at least two other cases, courts have held
that the one dismissal rule may not apply when the second dismissal had been made pursuant to a
stipulation of the parties. See Hufchinson v. Wenske (2™ Dist. 1999}, 2000-Ohio-267, 131 Ohio
App. 39 613, 723 N.E. 2d 176; Turner v. C.&F. Products Co. Inc. (10th Dist. 1995, No.
95APE02-175), 1995 Ohio VApp. Lexis 44(}4.

As such, if this Court should let stand the Court of Appeals decision that extends the one
dismissal rule to the fact pattern presented in this action then this Court’s will allow to continue,
without ever having squarely addressed this issue on the merits, the unconstitutional application
of ORC § 2305.19 under Article IV, Section 5(B) of the Ohio Constitution by putting that statute
in direct conflict with Civil Rule 41 since it will limit a Plaintiff to one dismissal when Rule 41
contains no such limitation when one of the dismissals is by stipulation under Rule 41{(A)1)(b).
Ohio litigants are too often presented with this fact pattern and yet without a bright lihe ruling
from this ¢court that is squarely on point.

The saving statute (ORC § 2305.19) provides, in pertinent part, that:
(A) In any action that is commenced or aitempted to be commenced, if in due
. the plaintiff fails otherwise than upon the merits, the plaintiff...
may commence a new action within one year after the date of...the
plaintiff’s failure otherwise than upon the merits or within the period of
the original applicable statute of limitations, whichever occurs later... .
The Ohio General Assembly repealed a number of statutes shortly after the Ohio Civil
Rutles took effect in 1970 but ORC § 2305.19 was not one of them. Nevertheless, this Court has

found from the legislative history of the Amended House Bill repealing those statutes that the



failure to repeal or amend any other section of the Ohio Revised Code does not establish any
evidence concerning its conflict with a procedural rule. See Brocfcman v. Northern trading Co.
(10th Dist. 1972), 33 Ohio App.2d 250, 255, 62 Ohio Op.2d 7358, 294 N.E.2d 912, 915. This
ruling is significant here because Appellant does not ask this Court to find ORC § 2305.19 in
conflict with Rule 41 on its face but rather he argues that the lower Court’s ruling has put it in
conflict with the Rule as applied. So that the fact the Ohio General Assembly has failed to
repeal or amend ORC § 2305.19 does not establish any evidence concerning its conflict with
such rule as applied. |

Article IV, Section 5(B), in pertinent part, provides:

Article IV. Judicial

§ 5. Other powers of the Supreme Court

(A) ...
{B) The Supreme court shall prescribe rules governing practice

and procedure in all courts of the state, which rules shall not abridge,

enlarge, or modify any substantive right. [A]ll laws in conflict with such

rules shall be of no further force or effect after such rules have taken

effect. [Emphasis added]

No authority need be cited to support the statement that Ohio Civil Rule 41 is such a
rule of practice and procedure contemplated by the above provision of the Ohio Constitution.
It first took effect in July of 1970 and, in pertinent part, it provides:
Rule 41. Dismissal of Actions

(A) Voluntary dismissal: effect thereof.
(1) By plaintiff; by stipulation. Subject to..., a plaintiff, without order of the court,
may dismiss all claims asserted by that plaintiff against a defendant by doing either of
the following:

(a) filing a notice of dismissal at any time before the commencement of trial... .



(b) filing a stipulation of dismissal signed by all the parties who have appeared in the
action. _

Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is
without prejudice, except that a notice of dismissal operates as adjudication upon the
merits of any claim that the plaintiff has once dismissed in any court. [Emphasis
added]. :

Ohio Civ. R. 41(A)1)(b) provides only that: “... a notice of dismissal operates as

adjudication upon the merits of any claim that the plaintiff has once dismissed in any court.”, not
a combination of a stipulation and a notice.. [Emphasis added]. Again see Frysinger, supra, 32
Ohio St. 3d 38, 42-43. So for the “two dismissal Ifuie” to apply, both dismissals must have been
‘made pursuant to Ohio Civ. R. 41 (A)(1)a), i.e. “dismissals by notice”. ”. 4lso see Riley v.
Med. College of Ohio Hosp. (1992), 83 Ohio App. 3d 139, 141, 614 N.E.2d 788 (holding the one
dismissal rule inappl-icable when first dismissal was by court order pursuant to stipulation);
Hershiser v. BOS Corp. (1990), 69 Ohio App.3d 186, 189, 590 N.E.2d 323 (holding one
dismissal rule inapplicable when first dismissal was by stipulation); Graham v. Pavarini (1983 ) 9
Ohio App. 3d 89, 93-94, 458 N.E.2d 421 (holding one diszhissal rule inapplicable when two prior
dismissals were by court order or stipulation); Randustrial Benefit Plan v. Rollins Burdick
Hunter Agency of Ohio, Inc. (1984), 16 Ohio App. 3d 144, 474 N.E.2d 1226 (holding one
dismissal rule inapplicable when second dismissal was by court order pursuant to Fed.R.Civ.P.
41[a][2]). Though none of these cases involved the savings statute since, in all of them, both
dismissals occurred before the original statute of limitations had expired, they, nevertheless,
clearly show that in a fact pattern where the savings statute is not involved it is well settled that
the one dismissal rule only applies to prevent two dismissals that are both made pursuant to Rule
41(AX(1)@). The involvement of the savings statute here should not make the outcome any

different because of the constitutional issue presented and since the “[tthe adverse parties can

10



prevent repeated dismissals and re-filings under this rule, by simply declining to stipulate”.
Frysinger, supra, 32 Ohio St. 3d 38, 42-43.

In the fact pattern present in this action where the savings statute is involved, if the
lower Court had been presented with a Rule 41(A)(1)(a) two dismissal situation, then any
holding by the lower Court which would have limited Appellant to one dismissal under ORC §
2305.19 would not have placed that statute in direct conflict with Rule 41 because under that fact
pattern any one dismissal interpretation of the savings statute would have put it in compliance
with Rule 41. So no unconstitutional appﬁcaﬁon of the statute would be present there. But the
lower Court’s extension of that rule of law to the situation where one dismissal is by stipulation
of the parties under Rule 41{A)(1)(b) puts ORC § 2305.19 in direct conflict with Rule 41 since
the Rule contains no such one dismissal limitation in that fact pattern.

On its face, the language of the savings statute contains no one dismissal rule. This
language is necessarily absent from the statute because it could not constitutionaily contain such
language. Appellant respectfully submits that if this Court were to uphold the lower Cowt’s
ruling by extending the one dismissal rule to the fact pattern here then this Court will have
affirmed the lower Court’s creation of an unconstitutional application of ORC § 2305.19 under
Article TV, Section 5(B) of the Ohio Constitution. This Court should accept jurisdiction of this
case to correct this unconstitutional application.

PROPOSITION OF LAW NO. 1T

THE ATTORNEY-CLIENT RELATIONSHIP FOR A PARTICULAR
TRANSACTION OR UNDERTAKING CONSISTS OF BOTH REPRESENTION
AND FIDUCIARY COMPONENTS AND THAT RELATIONSHIP DOES NOT
TERMINATE UNTIL BOTH THE REPRESENTATION COMPONENT ENDS
AND THE FIDUCIARY COMPONENT HAS BEEN SATISFIED; THUS

SIGNALLING, FOR STATUTE OF LIMITATION PURPOSES, THE END OF
THAT RELATIONSHIP ONLY UPON THE CONCLUSION OF BOTH.

11



The Court of Appeals correctly cited Zimmie v. Calfee, Halter & Griswold (1989), 43
Ohio St. 3d 54, 538 N.E. 2d 398 and Ommni-Food & Fashion, Inc. v. Smith (1988), 38 Ohio St. 3d
385, 388, 527 N.E. 2d 385, 528 N. E. 2d 941 for the proposition that a claim for legal
malpractice accrues and the statute of limitations begins to run for a particular transaction or
undertaking when there is a cognizable event or when the attorney-client relationship for that
particular transaction or undertaking. terminates, whichever occurs later. Appendix Exh. 2, [{17].
Thus, the termination of the attorney-client relationship serves as one of the triggering events
that commence the running of that statute of limitations in a legal malpractice action. The other
is a cognizable event which is not at issue here. See Zimmie, supra, at syllabus. The relevant
original statute of limitations applicable to this case is one year from the triggering event
pursuant to ORC § 2305.11(A). The lower court incorrectly applied Omni-Food’s “particular
undertakings or transactions™ rationale when it held that: “[h]ere appellant’s malpractice claim is
completely unrelated to the delay in returning the expense retainer. Appellant’s complaint
alleges only that appellees were negligent in the management of the personal injury lawsuit.
Appellant did not allege that appellees committed malpractice by failing to return the expense
retainer until March 25, 2004.” App. 2, [1 22]. Then Court of Appeals incorrectly held that:
“IA] client’s relationship with his or her former counsel has terminated and their mutual
confidence has dissolved at the time the client files a malpractice action against the attorney.
Appellant’s conduct in filing the malpractice action was sufficient to signal the termination of the
attorney-client relationship for statute of imitations purpose.” App. 2, [4 26].
Both of these rulings are incorrect because the later necessarily limits the attorney-client
relationship to strictly the representation component and the former unduly parcels each

component of a particular matter so as to treat each transaction in that matter as a separate

12



undertaking for statuie of limitation purposes. This is tantamount to holding that every pleading
filed in this action has constituted a separate “particular undertaking or transaction” a separate
attorney-client relationship, and separate statute of limitations. The Omni-Foods rationale does
not support this parceled view of the attorney-client relationship.

But more important for the proceedings before this Court, the representation component
of the attorney-client relationship makes up only a part of that relationship for this Court has
been careful to distinguish between “relationship” and “representation” and so has consistently
held that the key word in the attorney-client relationship is “relationship” and not
“representation”. See Zimmie and Omni-Foods, supra; Frysinger, supra, 32 Ohio St. 3d 38.
This is necessarily so in that an attorney-client relationship is a fiduciary one as well. “The
attorney stands in a ﬁduciary relationship with the client and should exercise professional
judgment ‘solely for the benefit of the client and free of compromising influences and
loyalties’”.  Disciplinary Counsel v. Moore (2004), 2004-Ohio-734, 415, 101 Ohio St. 3d 261,
264, 804 N.E.2d 423. Thus the attorney-client relationship between Appellant and Appellees in
the underlying personal injury undertaking did not terminate until the conclusion of the both the
representation and fiduciary components of the underlying action. This court should accept
jurisdiction of this case to correct the ruling of the Court of Appeals which held otherwise.

PROPOSITION OF LAW NO. III

WHEN, IN AN ATTORNEY-CLIENT RELATIONSHIP FOR A PARTICULAR
TRANSACTION OR UNDERTAKING, THE ATTORNEY RECIEVES FROM
THE CLIENT A SUM OF MONEY RELATED TO THAT UNDERTAKING AND
HOLDS THAT MONEY IN ITS CLIENTS* FUND ACCOUNT, THE
RELATIONSHIP DOES NOT TERMINATE UNTIL THE ATTORNEY
SATISFIES ITS TFICUCIARY OBLIGATION TO THE CLIENT BY
ACCOUNTING FOR, AND RETURNING, ANY UNUSED MONIES; THUS
CREATING A QUESTION OF FACT AS TO THE END OF THAT

RELATIONSHIP FOR PURPOSES OF SIGNALLING WHEN THE STATUTE
OF LIMITATIONS BEGINS TO RUN AND FURTHER MAKING THE ACTION

13



NOT PROPER FOR RESOLUTION BY SUMMARY JUDGMENT kAS TO THAT
ISSUE.

Ohio courts, following the lead by this Court, have consistently held that the question of
when an attorney-client relationship for a particular undertaking or transaction has terminated is
necessarily one of fact which is decided on a case-by-case basis and so is not a proper issue to be
resolved by summary judgment as is the case here. See Omni-Food & Fashion, Inc., supra, 38
Ohio St. 3d 385, 388. The Court of Appeals limited this rationale by focusing in on only one
aspect of the attorney-client relationship, that of representation, and chose to ignore the other
aspect of that relationship: namely, the fiduciary obligation to return client’s money held in trust,
which is the overarching issue here. App. 2, [ 18]. By employing the lower Court’s analysis,
the original statute of limitations for legal malpractice against Appellees would have expired on
January 19, 2001, since it accepted Appellee’s position that the attorney-client relationship ended
on January 19, 2000. App. 2, /998, 26].

However, the fiduciary component of the attorney-client relationship contains essential
“mutual confidences” as well such as in the case here the proper spending of, accounting for, and

the return of the $3,000.00 that Appellees held in trust for Appeliant in the underlying personal
injury undertaking since in this fiduciary component the attorney must exercise professional
judgment “solely for the benefit of the client and free of compromising influences and loyalties™.
Again see Disciplinary Counsel, supra, (2004), 2004-Ohio-734, §15. It necessarily follows that
the attorney-client relationship continued as long as Appellees became obligated to return the
check that it held in trust for Appellant but failed to do so until March 25, 2004. To hold
otherwise would allow the attorney to act other than “solely for the benefit of the client and free
of compromising influences and loyalties”. See Montali v. Day, (8th Dist., No. 80327), 2002-

Ohio-2715, Ohio App. LEXIS 2812, [*P40]. (holding that a genuine issue of material fact exists

14



under Ommni-Food as to whether the attorney-client relationship continues when the attorney

becomes obligated to deliver a check to the client but fails to do so. Citing Omni-Food &

Fashion, Inc. v. Smith (1988), 33 Ohio St. 3d 385, 388, 527 N.E. 2d 385, 528 N. E. 2d 941).

Thus there remained a question of fact as to the end of the attorney-client relationship

for purposes of signaling when the statute of limitations began to run in this action and further

making this action not proper for resolution by summary judgment as to that issue. This Court

should accept jurisdiction of this action to correct the Court of Appeals ruling that heid

otherwise.

V. CONCLUSION

Therefore, Appellant respectfully request that this Court accept jurisdiction in this

case so that these important issues can be presented and reviewed on their merits.
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I i
APPEAL from the Frankiin County Court of Corimon Pleas.

BROWN, J. _ :
{91} Plaintiff-appellant, Clifford L. .B%‘ggs, appeals from a judgment of the
Franklin County Court of Common Pleas gra{nting summary judgment to defendants-
appellees, James L. Baum and Karr & Sh_egrman Co., LP.A,, on the grounds that
appellant did not commence hie:. legal malpractice action within the one-year limitations
period set forth in R.C. 2305.11. For the reasorjs that follow, we affirm.
92} The facts giving rise to this appeél are as follows. On September 6, 1996,

appellant retained appeﬂeeé and attorney Keith Karr to represent him in a civil action to




20773 - Q72

No. 10AP-864 2

recover damages for bodily injuries he allegedly sustained in an automobile accident on
September 12, 1994. In conjunction with the representation, appellant deposited $3,000
with appellees to cover litigation expenses. Appellant filed a complaint against the
alleged tortfeasor on September 9, 1996. .On July 17, 1997, appellant voluntarily
dismissed the complaint pursuant to Civ.R. 41;(A)(1)(a). Appeliant refiled the action on
July 22, 1598. On January 6, 1999, the trial éourt dismissed the refiled complaint, with
prejudice, because it was filed more than on year from the July 17, 1997 notice of
dismissal. In mid-January 1999, appeliees nalo!ified appellant by letter that he had a
potential malpractice action against them.

{93} On January 19, 2000, appellant:ﬁled a complaint against appellees and
Karr for legal malpractice. On December 10, 2{%}02. the parties stipulated to the dismissal
of the complaint pursuant to Civ.R. 41(A)(1)f(b). Appellant refiled the complaint on
December 5, 2003. On July 10, 20086, a;:lpellant voluntarily dismissed the refiled
complaint pursuant to Civ.R. 41{A)(1)(a). | '

{44} On June 13, 2007, appeliant r%eﬁled the complaint against appeliees.’
Thereafter, on July 27, 2007, appellees filed a Cé)iv.R. 12(B)}(6) motion to dismiss, arguing
that appellant's refiled complaint was t'ime-barj‘-'ed by the one-year statute of limitations
applicable to legal malpractice actions becausei appellant had already availed himself of
the one-time use of R.C. 2305.19, Ohio's *‘savinlfs statute,”" when he refiled the Mpiaint
on December 5, 2003 following the stipulated dismissal on December 10, 2002.

{95} On August 27, 2007, appellant ﬁled a response {o the motion to dismiss,

along with an amended complaint. In the amended complaint, appellant asserted that the
|

! Karr is ot named as a defendant in the June 13, 2007 réfiled complaint,

- e mme = -
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parties’ December 10, 2002 Civ.R. 41(A)(1)(b) stipulation of dismissal "contained an
agreement between the parties that the action could be refiled." Amended Complaint, §2.
Appeliant further asserted that "[dJuring the entiire attorney-client relationship between the
parties, {appellees] held a sum of [appellanfs'] money in trust for him in the underlying
personal injury action fand) appellees failed to return that sum until sometime around ** *
March 29, 2004." Amended Complaint, 6. Ul'nder his single count for legal malpractice,
appellant asserted that “[flrom prior to Septeli”nber 6, 1896 and until after January 20,
1999, Defendants * * * were retained by, and di‘d agree fo provide legal representation to"
appellant regarding his personal injury claim- Amended Complaint, 416. Appellant
alleged that appellees breached their duty of %:are in failing to timely refile the personal.
injury action. ' |

{16} On September 5, 2007, appeliees filed a Civ.R. 12(B)(6) motion to dismiss
appellants amended complaint on grounds identical io those asserted in its previous
motion to dismiss. in -f.support-af its motion, appeliees attached as exhibits photocopies of
the parties’ December 10, 2002 Civ.R. 41(A)(1}(b)- stipulation of dismissal and appeilant's
July 10, 2006 Civ.R. 41(A){1){(a) notice of dismissal. On September 24, 2007, appellant
filed a response to the motion to dismiss, along with.a motion to strike the exhibits. By
decision and entry filed June 5, 2009, the trial court denied appellees’ motions to dismiss
and granted appellant's motion to sirike. _

{§73 Thereafter, appellees filed an énswer {o appellant's amended complaint.
Appellees denied appellant's assertion that itl'n=.~ parties' December 10, 2002 Civ.R.
41(A)(1)(b) stipulation of dismissal included an jagreement allowing appeliant to refile the
action. Appellees admitted that it did not retum appellant's $3,000 expense retainer until
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late March 2004, but denied that an attorhey-client relationship continued beyond
January 20, 1999. In addition, appellees asserted the affirmative defense that appellant's
claim was barred by the one-year statute of limitations applicable to a legal malpractice
ciaim, _ ‘

@8} On Apri 30, 2010, appeliees fled @ motion for summary judgment
Appellees argued that appellant's cause of ac%tion for legal malpractice accrued, at the
very latest, on January 19, 2000, when appellant terminated the attormey-client
relationship regarding the personal injury mattjer by filing the malpractice action against
appellees. Appellees contended that, in reﬁl'ing his complaint on December 5, 2003
following the December 10, 2002 dismissal byli stipulation, appellant necessarily- invoked
the protection of the savings statute because éthe one-year statute of limitations on the
1egal malpractice claim had expired on January 19, 2001. Appellees argued that
appellant could not again utilize the savings s;tamte io refile his complaint following his
July 6, 2010 voluntary dismissal. Accordingly, appellees maintained that appellant's
refiled action was time-barred by the one-year statute of limitations.

{997 Inresponse, appellant argued that a genuine issue of material fact exists as
to when the statute of limitations began to runjon his legal malpractice claim. Appeiant
maintained that the attorney-client relationship did not terminate, and thus the statute of

limitations did not begin to run, until March 25, 2004, when appellees returned his $3,000
expense retainer. Accordingly, argued appeliant, he did not invoke the savings statute
when he refiled the complaint on December 5| 2003 foliowing the December 10, 2002
dismissal, because tfae original statute of fimitations did ndt expire untid March 25, 2005.




20773 - Q75

No. 10AP-864 5

Appellant claimed that he used the savingg statute only once when he voluntarily
dismissed the complaint on July 10, 2006 and then refiled it on June 13, 2007.

{410} Appellant further argued that, even if the attorney-client relationship
terminated on January 19, 2000 and the statute of limitations expired on January 19,
2001, appellees were still not entitled to judgn::ent as a matter of law because no Ohio
court has held that the one refiling rule of R.C. %305.19(A) applies when the action is first
dismissed by stipulation of the parties pursuar;\t to Civ.R. 41(A)(1)(b). Appellant further
argued that the stipulation in the December 1l:3, 2002 dismissal included an agreement
permitting refiiing, thereby tolling the statute of.imitations. Appellant argued that, under
either scenario, he did not utilize the savings s.itatute to refile the action on December 5,
2003. According o appeliant, he used the saw;ngs statute only once when he voluntarily
dismissed the complaint on July 10, 2006 and refiled it on June 13, 2007.

{1[1!} Finally, appellant argued that apphcat:on of the one refiling rule in R.C.
2305.19 to circumstances where one of the dtsmlssais is by stipulation conflicts with

I

Civ.R. 41 and, as such, violates Section 5(B), Atticle IV, of the Ohio Constitution.

I
¥
H

{912} On August 17, 2010, the trial c;ourt filed a decision and entry granting
appellees’ motion for summary judgment. iThe court irnpti;:itly rejected appellant's
contention that the attorney-client relaﬁonsi'lip continued until appellees retumed
appellant's $3,000 expense retainer "on M.ar:ch 25, 2004, concluding, instead, that
appellant's filing of the malpractice action on J?nuary 18, 2000 terminated the attorney-
client relationship between the parties. The tria;t court also cohcluded relying on the Fifth
District Court of Appeals’ decision in Frazier v. kanf eld Med. Cir., 5th Dist. No. 08CA90,
29090?1:0—4869 that the one refiling rule apphpable fo R.C. 2305.19 appiles even when

e e o e bk it ARty
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an action is first dismissed by stipulation of the parties pursuant to Civ.R. 41(A)(1)(b).
Accordingly, the trial court held that appeﬂant‘s‘ second attempted refiling of the complaint
on June 13, 2007 was outside the time permit:ted by R.C. 2305.19, which was one year
from the December 10, 2002 dismissal by stiptétlation; thus, appellant's malpractice action
was barred by the statute of limitations. |

{913} Appellant assigns four errors on afppeal:

- i
[l.] THE TRIAL COURT COMMITTED PREJUDICIAL AND
REVERSIBLE ERROR AS Al MATTER OF LAW BY
GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
APPELLEES WHEN IT HELD| THAT THE ATTORNEY-
CLIENT RELATIONSHIP NECESSARILY ENDS WHEN A
CLIENT FILES A MALPRACTICE CLAIM AGAINST AN
ATTORNEY INSTEAD OF | HOLDING THAT THE
RELATIONSHIP CAN CONTINUE UNDER THE FIDUCIARY
ASPECT OF THAT RELATIONSHIP SO LONG AS THE
ATTORNEY HOLDS A CLIENT'S MONEY IN TRUST WHICH
IT HAS A FIDUCIARY OBLIGATION TO RETURN AND
DOES NOT END UNTIL THAT OBLIGATION IS FULLFILLED
[SIC].

fil] THE TRIAL COURT COMMITTED PREJUDICIAL AND
REVERSIBLE ERROR AS A| MATTER -OF LAW BY
GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
APPELLEES WHEN IT HELD| THAT THERE DID NOT
REMAIN A QUESTION OF FAGT AS TO WHETHER THE
ATTORNEY-CLIENT RELATIONSHIP WAS STILL IN
EXISTENCE AT-THE TIME OF [THE FIRST RE-FILING OF
THE ACTION BECAUSE DEFENDANTS-APPELLEES STILL
HELD PLAINTIFF-APPELLANT'S MONEY IN TRUST, THUS
REQUIRING THE INVOKING OF THE SAVINGS STATUTE
(ORC § 2305.19) ONLY ONCE |AND THAT WAS AT THE
TIME OF THE SECOND -RE-FILING BECAUSE THE
ORIGINAL STATUTE OF LIMITATIONS WAS STILL IN
EFFECT, AND INVOKED, AT THE TIME OF THE FIRST RE-
FILING. |

] THE TRIAL COURT COMMITTED PREJUDICIAL AND
REVERSIBLE ERROR AS A|MATTER OF LAW BY
GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
APPELLEES WHEN IT HELD THAT THE ONE RE-FILING

e

ERETEm
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RULE UNDER THE OHIO SAVINGS STATUTE APPLIED
WHEN AN ACTION WAS | FIRST DISMISSED BY
STIPULATION OF THE PARTIES UNDER OHIO CIVIL
RULE 41(A)(1)(B) AND THEN DISMISSED A SECOND TIME
BY A UNILATERAL NOTICE OF DISMISSAL UNDER OHIO
CIVIL RULE 41{(A)(1}(A) SINCE,'AT NO TIMES RELEVANT
‘TO THIS ACTION, WERE DEFENDANTS-APPELLANTS
ENTITLED. JUDGMENT AS A MATTER OF LAW UNDER
CIVIL RULE 56.

[V.] THE TRIAL COURT commmen PREJUDICIAL AND
REVERSIBLE ERROR AS Al MATTER OF LAW BY
GRANTING SUMMARY JUDGMENT TO DEFENDANTS-
APPELLEES WHEN IT FAILED [TO ADDRESS AND THEN
HOLD THAT LIMITING THE OHIO SAVINGS STATUTE TO
ONE DISMISSAL WHEN THE; FIRST DISMISSAL WAS
PURSUANT TO A STIPULATION OF THE PARTIES UNDER
OHIO CIVIL RULE 41(A)(1}(B) AND THEN THE SECOND
DISMISSAL WAS MADE PURSUANT TO A UNILATERAL
NOTICE OF DISMISSAL UNDER OHIO CIVIL RULE
41(AY1)(A) ‘WOULD BE UNCONSTITUTIONAL
APPLICATION OF ‘ORC §2305.19 UNDER ARTICLE IV,
SECTION 5(B) OF THE OHIO CONSTITUTION AS BEING
IN CONFLICT WITH OHIO CIVILIRULE 41.

{114} As appellant's four assignments of error challenge the trial court's decision
granting summary judgment to appeliees, we ﬁrist set forth the familiar stand'ar_d goveming
summary judgment.

{915} An appellate court reviews sumniary judgment under a de novo standard.
Coventry Twp. v. Ecker (1995), 101 Ohio App.B:»d 38, 41; Koos v. Cent. Chio Cellular, Inc.
(1994), 94 Ohio App.3d 579, 588. Summary"i judgment is appropriate only when the

moving party demonstrates: (1) no genuine iss;ue of material fact exists, (2} the moving

i
[}
i

parly is entitied to judgment as a matter of Iaw,i and (3) reasonable minds could come to
but one conclusion and that conclusion is adverse to the party against whom the motion

|
for summary judgment is made, that party bé'mg entitled fo have the evidence most
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strongly construed in its favor. Civ.R. 56(C); State ex rel. Grady v. Slate Emp. Relations
Bd., 78 Ohio St.3d 181, 183, 1997-Ohio-221.

{916} Appellant's first and second assignments of error will be addressed
together, as they present the ‘same general argument. Appellant contends in these
assignments of error that the trial court erred inf concluding that the parties’ attorney-client
relationship terminated, and thus appellant's %:ause of action accrued, when appeliant
filed his legal malpractice action on January 19.; 2000. |

{9117} An action fbr legal malpractice miust be commenced within one year of the
time the cause of action accrues. R.C. 2305.1 1:(A). A claim for legal‘malpractice accrues
and the statute of limitations begins to run whe% "there is a cognizable event whereby the
client discovers or should have discovered that? his injury was related to his attorney's act
or non-act and the client is put on notice of a need to pursue his possible remedies
against the attomey or when the attomey—client; relationship for that particutar transaction
or undertaking terminates, whichever occurs Ia!ter.“ Zimmie v. Calfee, Halter & Griswold
(1989), 43 Ohio St.3d 54, syllabus, applying Orfnni-Food & Fashion, Inc. v. Smith {(1988),
38 Ohio St.3d 385, ‘ |

{f18} "The determination of the date éf accrual of a cause of action for legal
malpractice is a question of law that is reviewe}'j de novo on appeal." Ruckman v. Zacks
Law Group, LLC, 10th Dist. No. 07AP-723, 20%8—01‘1&3—1 108, Y17, citing Whitaker v. Kear
(1997), 123 Ohio App.3d 413, 420. The d’ftezminaﬁon of when the attomey-client
relationship for a particular transaction temina:tes is a question of fact. Omni-Food &
Fashion at 388. However, "[tthe question of l 1 the attorney-client relationship was

terminated may be taken away from the trier of fact * * * if ‘affirmative actions that are

[ ——



20773 — Q79

No. 10AP-864 : 9

patently inconsistent with the continued ;atbomechlient relationship’ have been
undertaken by eimerlparty." Steindler v. Meyers, Lamanna & Roman, 8th Dist. No.
86852, 2006-0hio~4097. 1111, citing Downey v. fCorﬁgan, 9th Dist. No, 21785, 2004-Ohio-
2510. See also Trombley v. Calamunci, Joefson, Manore, Farah & Silvers, LL.P., 6th
Dist. No. L-04-1138, 2005-Ohio-2105, 1143 ("Aitbough determination of when the aftormey-
client relationship for a particular transaction %erminates is generally a question of fact
*** where the evidence is clear and unambig;xous, so that reasonable minds can come
to but one conciusion from it, the matter may bel decided as a matter of law.").

{419} "Generally, the attomey-ciient ‘relationship is consensual, subject to.
termination by acts of either party.” Columb:us Credit Co. v. Evans (1992), 82 Ohio
App.3d 798, 804. "Conduct which dissolves the essential mutual confidence between
attomey and client signals the end of the attcm:ey-cliem relationship. DiSabalo v. Tyack
& Assoc. Co, LP.A (Sept 14, 1988), 10th Dist. No. 98AP-1282, citing Brown v.
Johnsione {1982), § Ohio App.3d 165, 166-6? *An explicit statement terminating the
relationship is not necessary." Triplett v. Bention, 10th Dist. No. 03AP-342, 2003-Ohio-
5583, 113, citing Brown at 166-67. :

{420} Appeflant contends that the parties’ attomey-client relationship was
comprised of two separate and distinct fat%ets: (1) representation, which involved
appellees' provision of legal advice and servicegs., and (2) fiduciary duties, which included
appeilees' obligation to properly account for iand refumn the $3,000 expense retainer.
Appellant concedes that the representation aspéct of the parties’ relationship ended when
he filed the malpractice action on January 19, 2000. Appellant argues, however, that the
fiduciary aspect of the relationship conﬁnued! beyond the end of the representation.

s e — -
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Specifically, appellant maintains that appellee% did not fulfill the fiduciary aspect of the
attorney-client relationship, and thus the attorr:yey-client relationship was not terminated
until March 25, 2004, when appellees returned the expense retainer.

{421} Appellant cites the affidavit testimony of his expert witness, aftomey
Edward W. Erfurt, lil, and the affidavit testimony of appeilees' witness, Keith Karr, as
creating a genuine issue of matlerial fact as to tl%e proper termination date for the attorney-
client relationship. Erfurt opined that the attome:y-ctient relationship did not terminate until
appeliees fulfilled the fiduciary aspect of the relationship by returning the expense retainer
on March 25, 2004. Karr averred that appellam's filing of the legal malpractice action
conclusively terminated the parties’ attomey—clrdnt relationship.

{922} We cannot find that the afﬁdav:t testimony prowded by Erfurt creates a
genuine issue of material fact with regard to thg termination of the parties' attorney-client
relationship. In Omni-Food & Fashion, the Supreme Court of Ohio rejected the argument
that the statute of limitations should be tolled bassed on cantin'ued "general” representation
and held that it should only be.tolled with reSpe::ct to acts of malpractice relating solely to
particular undertakings or transactions. Id. at 357 Here, appellant's malpractice claim is
completely unrelated to the delay in retuming th:e expense retainer. Appellant's complaint
alleges only that appellees were negligent in‘the management of the personal injury
lawsuit. Appellant did not allege that appellees lcommttted malpractice by failing to return

the expense retainer until March 25, 2004. f
i

{923} For similar reasdns, appellant's r;elianee on Montali v. Day, 8th Dist. No.

80327, 2002-Ohig-2715, is misplaced. Appe!la:%ft cites Montali for the proposition that the
"attomney-client relationship contmued as Iong as the Defendants-Appellees became

[
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obligated to refumn the check that it held in trust[ for Boggs but failed to do so0." Appellant's
brief at 6. However, the basis for the malpractice claim in Montali was the attorney’s

- failure to forward a check he received after the representation had terminated—not the
mishandling of the representation. Here, appeillant‘s malpractice claim is premised upon
appellees’ mi§hand!ing of the [epresentationé——not the failure to retum the expense
retainer. ‘

{424} Aopellant concedes that the neéresentation in the personal injury action
terminated, at the latest, when appellant filed the malpractice action on January 19, 2000.
Karr averred in his affidavit and depdsition testimony that appellant never sought, nor did
appellees provide, any legal advice foilowmg the filing of the malpractice action.

{425} In Brown, the court held that a dlients Initiation of grievance proceedings
before the iocal bar association "evidences a (client's loss of confidence in his attomey

such as to indicate a termination of the professional relationship.” 1d. at 167. The court

noted that its conclusion was supported by thel fact that the client had no further contact
with the attomey after the client contacted the bar association. In Erickson v. Misny
{May 9, 1996}, Bth Dist. No. 69213, the .ptainﬁff‘retained an attorney to represent himin a
personal injury Iawsuit_. The plaintiff fired the ‘!attomey and retained new counsel. The
original attorney 'pe_rforme‘d no more work on plaintiffs behalf. The plaintiff later met with
the original atlorney in an effort to retrieve hi's ﬁleé. The court rejected the plaintiff's
contention that the attorney-client relationshipicontinued until the attorney returnetli his

file.

——_—

{926} As noted above, although the qeteanmation of when the attorney-client

relationship for a particular transaction terminatés is a question of fact, such question may

[ *’1‘*‘ z
I FHHIRIT
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be removed from jury consideration and decid;ed as a matter of law if reasonable minds

_can only conclude that the evidence establishes that one of the parties engages in
conduct which "dissolves the essential mutual. confidence between attorney and client.”
DiSabato. Upon our de novo review of the :surr;mary judgment in this case, we agree with
the trial court that the parties' attomey—clienti relationship terminated, and appellant's

" cause of action accrued, when appeliant filed tr;e malpractice action on January 19, 2000.
Certainly, a client's relationship with his or her: former counsel has terminated and their
mutual confidence has dissoived at the time ﬂ?e client files a malpractice action against
the attorney. Appellant's conduct in filing the fnalpractice action was sufficient to signal
the termination of the attomey-client relationship for statute of limitations purposes.

{127} Appellants first and second asstglzments of error are overruled.

{928} Appeliant's third assgnment of elrnor contends that the trial court erred in
holding that a plaintiff may utilize the savings clause in R.C. 2305.19(A) only ohce even
when the action is first dismissed by stipulation of the parties pursuant to Civ.R.
41(A)(1)(b). |

{929} Former R.C. 2305.19(A) provides, in pertinent part, that "fijln an action

commenced or attempted to be commenced, if in due time * * * the plaintiff fails otherwise
than upon the merits, and the time limited for lthe commencement of such action at the
\ date of * * * failure has expired, the plaintiff * * :: may commence a new action within one
year after such date.” | Civ.R. 41(A)(1)(b) prciwides, as relevant here, that "a plaintiff,
without order of court, may dismiss all claims asfserted by that plaintiff against a defendant
by * * * filing a stipulation of dismissal -sfgned%by all parties who have appeared in the

action.” !,
i

E ey
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{930} In Hancock v. Kroger Co. (1995),'103 Ohio App.3d 266, 269, this court held
that "a case may only be extended by virtue of R.C. 2305.19 for one year after the initiaily
filed action fails otherwise than upon the merits.” Ild. at 269. Thus, the savings statute
may be used only once to invoke an addiﬁonai: one-year time period in which to refile an
action. Id; see also Stover v. Wallace (Feb. ':15. 1996), 10th Dist. No. 95APE06-743,
citing Hancock. In Mihalcin v. Hocking College fwar. 20, 2000), 4th Dist. No. 99CA32, the
court explained the statutory basis for the one rEeﬁIing rule:

A plamtlff must satisfy at least two elements to employ the
savings statute: (1) commencement of an action before the
statute of limitations has expwed and (2) failure otherwise
than upon the merits afler the statute of limitations has
expired. * ** When a plaintiff hag already utilized the savings
statute once, it necessarily means that he has re-filed an
action after the statute of limitations has expired. Thus, an
attempt to use the savings statut? asecond time (ie tofile a
third complaint) is an attempt to re-file an action {(ie. the
second complaint) that was not commenced before the
statute of limitations expired. ™ * * The third complaint
therefore fails to qualify for reifiling under RC. 2305.19
because it constitutes an attempt:to re-file an action that was
not commenced before expiration of the statute of limitations.
* * * Were the rule otherwise, ;a plaintiff could utilize the
savings statute to keep a cause pf action alive long past the
time that the statute of I&mntatmns expired. * * * This would
directly contradict the Ohio Supreme Court's pronouncement
that R.C. 2305.19 is neither a tollmg provision nor a statute of
limitations unto itself. ;
|

(Emphasis sic.)
H

{9313 Apbeilees assert that appellant's June 13, 2007 complaint was time-barred
by the one-year statute of limitations applical%)le to legal malpractice actions because
appellant had already availed himseif of the one%—time use of R.C. 2305.19 when he refiled
the complaint on December 5, 2003 following %1'e stipulated dismissal on December 10,

2002.
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{932} In response, appellant advances essentially two arguments. Appellant first
contends that the one refiling rule of R.C. 2305.19(A) does not apply when the first
dismissal is by stipulation of the parties pursuant to Civ.R. 41(A)(1)}(b}). Appellant further
argues that the stipulated dismissal included an agreemeht permitting refiling, thereby
folling the statute of limitations. Appeilant argtiles that, under either scenario, he did not
utilize the savings statute to refile the actioq:*t on December 5, 2003. According to
appellant, he used the savings statute only :once when he voluntarily dismissed the
complaint on July 10, 2006 and refiled it on Junvla 13, 2007.

{933} To support his argument, appellant relies upon Tumerv. C. & F. Prods. Co.,
Inc. (Sept. 28, 1996), 10th Dist. No. 95APEO2-175. In Tumer, the plaintif fied a
complaint in federal court. After the statute of limitations had expired, the district court
dismissed the complaint, without prejudice, afte:r determining that jurisdiction did not lie in
the federal court. Plaintiff refiled the complaint in the common pleas court within one year
of the federal court dismissal. The parties theri executed a sﬁphlation of dismissal. The
plaintiff thereafter refiled the action in the comn-;lon pleas court. Upon defendant's motion
to dismiss, the frial court determined that the thi: complaint was time barred.

{934} On appeal, the plaintiff asserted that the third complaint'was timely pursuant
to either Civ.R. 41{(A){1){(b) or the savings statuite. This court stated that "[njeither Civ.R.
41(A)(1)(a) nor (b) creates an immunity from th!e application of] R.C. 2305.19," id., citing
Brookman v. Northem Trading Co. (1972), 33 (shio App.2d 250.. and that “[njeither Civ.R.
41(A)(1)a) nor (b} apply in the present case to =aring appellant's third compiaint within the
statute of limitations.” Id. We thus concluded that "[n]either R.C. 2305.19 nor Civ.R.

|
41(A)1)(b) apply, and, based on those facts alane, appellant's action is time barred.” Id.
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We ﬁxrther noted, however, that the stipulation stated that it was “other than on the merits
and without prejudice to the refiling of the same." Based upon the language ih the
stipulation, we determined that a factual dispute existed as to the applicability of the
principle of equitable estoppel and remandeé the matter to the trial court for further
proceedings.

{935} Appellant also relies upon Hutc%rhson v. Wenzke, 131 Ohio App.3d 813.
In Hulchinson, the plaintiffs voluntarily dismisseid their original complaint, and then refiled
a second complaint within one year of the disalnissat of the first complaint. The second
complaint was mutually dismissed by stipul;tion of all parties to the action. The
stipulation provided that the second dismissal was "without prejudice fo refiling and

otherwise than upon the merits." Id. Upon the plaintiffs' filing of the third complaint, the
trial court granted summary judgment to the d,efendants finding that the plaintiffs were
prevented from utilizing the savings c[ause in Ric 2305.19 for a second time pursuant {0
this court's holding in Hancock.

{936} The Second District Court of Appeals reversed the trial court's grant of
summary judgment, finding that the defendants were equitably estopped from invoking

SOV JE S

the statute of limitations. However, the erux of the appellate court's decision in
Hutchinson was that defendants had speciﬁ{cally stipulated that the complaint was
dismissed without prejudice and could be reﬁiedi.

{9373 Tumer dispenses with appella.nt's; first argument, i.e., that the one refiling
rule of R.C. 2305.19(A) does not apply when ithe first dismissal is by stipulation of the
parties pursuant to Civ.R. 41(A)(1)(b). Indeed, m::e expressly stated that Civ.R. 41(A)(1)(b)
does not create any immunity from the applica bn of R.C. 2305.19.

R —— -—-—
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{938} Regarding appellant's second contention—that the language of the
stipulation permitting plaintiff to refile the complaint effectively tolled the statute of
limitations—we note that the facts of the present case are distinguishable from those in
both Tumer and Hutchinson. in both cases, the second dismissal was by stipulation
which expressly stated that the complaint was.dismissed without prejudice and could be
refiled. In the present cése, the first dismissal was by stipulation, and the stipulation is not
part of the record on summary judgment. Altiwough appeilant asserted in his amended
compiaint that the stipulation expressly statted that the complaint could be refiled,
appellant neglected to attach a copy of the sti:puiation {0 his response to the motion for
summary judgment. The non-moving party on Esummary judgment may not rest upon the
mere allegations in the pleadings, but instead :must point to or submit some evidentiary
material that demonsirates a genuine dispute o;fer a material fact. Civ.R. 56(E}.

{939} Moreover, even if appellant had properly ‘_kattached a copy of the stipulation -
to his response 1o appellees’ meotion for summafry judgment, the stipulation does not act to
toll the statute of limitations. To be sure, parties may, by agreement, toll the statute of
limitations. However, the stipuiation in the ir%stant case does not constitute such an
agreement. As noiaed above, appellees attache:d a copy of the stipulation to the motion to
dismiss. The stipulation provides, in its entirety.! as follows:

STIPULATION OF DISMISSAL WITHOUT PREJUDICE

Now comes Plaintiff and Defendants James L. Baum and
Karr & Sherman Co., L.PA., by and through undersigned
counsel, and hereby stipulate, pursuant to Rule 41(A)1),
Rules of Civil Procedure, to the dismissal of this action
against said Defendants, without pl’E]UdICE The parties agree
that: this dismissal is otherwise!than upon the merits; the
statute of limitations on Plaintiffs -c!alms has already expired;
the anticipated re-filing of the ‘Compialnt will be timely,
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pursuant to the Ohio Savings:Statute, if said re-filing is
accomplished within one year of the date this Stipulation of
Dismissal is filed with the Court; and, Defendants waive
service of process of any re-filed complaint and agree that
service of the summons and complaint may be made upon W.

Evan Price, ll, counsel for said Defendants, pursuant to Rule

1 ~ 4(D), Ohio Rules of Civil Procedure.

{140} The stipulation provides only that appellant could refile his complaint within
one year of the date of the first dismissal pursu:ant to the savings statute. At the time the
stipulation was filed, the statute of limitations had expired and appellant was entitled to
utilize the savings statute to file a second compiaint. The stipuiation afforded appellant no
rights beyond those available to him underé the savings statute. Furthermore, the
language of the stipulation does not contemplate the filing of a third complaint.

{§41} Finally, we reject appellants coniention that the trial court ered in relying
upon the szier decision. Appellant contends ’%hat Frazier established a "new principle of

- :
law" that should not have been applied retroactively to the facts of the present case.
Appellant's brief at 10. |
{942} In Frazier, the plaintiff timely filet? her complaint on March 18, 2004. The

statute of limitations expired on May 7, 2004 while the action was pending. On March 24,

2005, the parties filed a Civ.R. 41(A)(1)(b) sti;;)ulation of dismissal which stated it "was
without prejudice to re-filing within one year of ﬁ=1e date of this Nofice." The plaintff refiled
the -action within the one-year savings statute on March 17, 2608. However, the plaintiff
voluntarily dismissed the second action by r;otice pursuant to Civ.R. 41(A)(1)a)} on
September 25, 2007. The plaintiff then neﬁ!edithe action on September 12, 2008. The

trial court granted summary judgment to the defendant on the third complaint because the

3
i




20773 - Q88

claim was barred by the statute of limitations and the plaintiffl had already used the
savings statute once.

{943} On appeal, the appellate court rejected the plaintiffs claim that because the
first dismissal was by stipulation the savings statute could be used more than once. The
court explained that any dismissal without prt:ajudioe "means the dismissal has no res
judicata effect, but it does not toll the statute of limitations or otherwise extend the time for
refilling [sicl.” l&. at §28. Accordingly, the couét affirmed summary judgment. The court
essentially concluded that the fact that the iirst dismissal was by stipulation was a

distinction without a difference since the plain Iaa!nguage of the savings statute precluded it
from applying to a third complaint. The szier?decision did not announce a new principle
of law. The court simply applied weu-estabustfpea reasoning based upon plain statutory
language to a slightly different fact pattern. A‘kccordingiy. the trial court properly relied

upon Frazier. ;

t

{444} Frazier is directly on point here.. As in Frazier, appellant timely filed his
original complaint. The statute of limitations e{cpired while the action was pending. The
parties dismissed the action by stipulation. ' Heithen refiled the action outside the statute
of limitations, necessarily invoking the protection of the savings statute. He then

dismissed the second action by voluntary dismissal and filed a third complaint attempting
|- _

to utilize the savings statute a second time. However, appellant's second attempt to refile
I

the acticn was outside the time permitted by the savings statute and the original statute of
i

limitations had long since expired. ‘

{445} We find that even construing t:he -evidence most strongly in favor of

| -
appellant, reasonable minds could only conclude that appellant was unable to utilize the
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savings statute to refile his complaint for the thmd time, and, accordingly, he failed to file
his complaint within the applicable statute of Iim:,ﬁtations.

{§46} The third assignment of error is c{vem.l_!ed. |

{947} Appellant's fourth assignment of error asserls the triaf court erred in
granting summary judgment without first addfe:ssing his constitutional argument that R.C.
2305.19(A), "as applied” to his case, conflicts \mth Civ.R. 41(A).

{448} Appellant correctly states that the trial court falled to address his
constituional argument. However, the triail courts oversight does not affect the
disposition of this case, as the trial court did nfet "apply” R.C. 2305.19 as a rationale for
granting summary judgment. Rather, the trial t::ourt determined that R.C. 2305.19 did not
apply, rendering appellant's third complaint uritimely. Accordingly, appellant incorrectiy
avers that the trial court's application of R.C. 2:305.19 conflicts with Civ.R. 41(A), as the
trial court did not apply the statute with which Civ.R. 41(A) purportedly conflicts. See
Miﬁa]con.

{949} The fourth assignment of error is bverruled.

{956} Having overruled appeliant's four;assignments of error, we hereby affim the
judgment of the Franklin County Court of Comn%lon_ Pleas.

Judgment affirmed.

FRENCH and KLATT, Jd., concur.

—————

———
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO ~ % % %Z%
‘CLIFFORD L. BOGGS, ] _.;f’%, o,
_ GASENO 07CV7848 - .ﬁ, S
Plaintiff,
vo. JIJDGE TIMOTHY S. HORTON;: ;*a

JAMES L. BAUM, et al.,

“ am wh &i hw MR 88wy

Defendants.

 DECISION AND ENTRY'

AMEND: CO . DSEPTEMBER s007 AND

Dated this may of June, 2009

This matter is before the Court on Defendants’ Motion to Dismiss filed on July 27, 200;7.
Defen,ﬂaﬁ’rs ‘move for dismissal -oﬁ two grounds: (1) Plaintiff fails to state a claim upon which.
- relief can be granted because Plaintiffs Complaint is barréd by the statute of limitations; (2)
Plaintiff fails to state a claim-on which relief may be granted hecause Plaintiff may only use
Ohio’s Savings Statute onee. On August 27, 2007, Plaintiff filed -a memorandum contra and an
Amended Complaint. On September 5, 2007, Defendants filed 2 Combined Motion o DlS‘B'JJSS
Plaintiffs Amended Complaint and reply in support of the original moﬁon. On September 24,
2007, Plaintiff filed a memo:raﬁdum conﬁa‘ to the combined motion and a Motion to Strike
-Certain Exhibits frdm Dcfeﬁdan’ts’ Combined Motion to Dismiss. On October 9, 2007,
Defendants filed a memorandum in opposition to Plaintiffs motion. The motions are
considered submitte& to the Court for decision pursuant to Loe. R. 21.01.

Faetual and Procedural History

On September 14, 1994, Plaintiff was involved in a car accident. Plaintiff refained
attorneys James Baum and Keith Karr for represenfat_ion in-a personal injury action against
Carrie Dickens, the driver of a car involved in an automobile accident. On September 9, 1996,

Plaintiff filed suit against Ms. Dickens in the Franklin County Court of Commoen Pleas (Case No.




Case No.o7CV7848 \' . Page 2

1996 CVC 09-6798). On July 17, 1997, Plaintiff voluntarily dismissed his claims against Ms.
Dickens without prejudice. |

On Julyzz 1908, lenhffre—ﬁled his claims against Ms. chkens in the Franklin County
-Court of Cormmon Pleas (Case No. 1998 CVC 07-5636). The court dismissed the re-filed
-'complamt with prejudice on January 6, 1999, becanse 1thad3not been filed within one year from
the date of the voluntary dismissal pursuant to Civ. R. 41(A).
| "Subseqruently, on Japuary 19, 2000, Plaintiff advanced an action against :défendants
James Baum, Keith Karr, and the law firm of Karr & Sherman L.P.A., for legal malpractice in the
'Frank]jn County Court of Common Pleas (Case No. 2000 CVA 01-491). In his suit against the
defendants, Plamtf:f alleged that the attorneys failed to timely re-file the underlymg action. On
.December 10, 2002, that action was. digmissed otherwise than upon. the merits and without
prejudice as to any further action by stipulation of the parties pursnant to __Clv. R. 41(A)(1)(b).

Plaintiff then ré—ﬁle'd that action on December 5, 2003, in the Franklin County Court of
Common Pleas (Case No. 03 CVA 12-13367). On July 10, 2006, that action was dismissed
otherwise than upon the merits and without prejudice as to any further action by a notice of
voluntary dlsm:lssal pursuant to Civ. R. 41(A)(1)(a)

On June 13, 2007, Plaintiff filed the instant legal malpractice action. agamst Defendanis
James ‘Baum and the law firm of Karr & Sherman L.P.A. Defendants now request dismissal of
the instant re-filed action.

Plaintiff’s Motion to Strike

| On September 5, 2007, Plaintiff filed a Motion to Sirike. Plaintiff seeks to strike Exhibits
B and C attached to Defendants’ Combined Motion o Dismiss Plaintiff’s Amended Complaint
- and Reply Plaintiff argues that the exhibits should be stricken as they are matters outside of the
pleadings and therefore improper under a Civ. R. 12(B)(6) motion 1o dismiss. Defendants
respond that the exhibits are necessary for rulings on the moticn but fail to cite any case law to

support their contentions. Exhibits B is a copy of the Stipulation of Dismissal without Prejudice
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filed in Case No. 2000 CVA 01-491 and Exhibit C i§ a copy of the Notice of Voluntary Dismissal
filed in Case No. 2003 .CVA 12-13367.
Tt is well-settled Ohio law that a court must test 'only the sufficiency of the complaiilt or
the amended comp'lainf when ruling on a Civ. R.- 12(B)(6) ‘motion. State ex rel. Keating v.
Pressman (1974), 38 'O_h_io'St.zd.161. After review of the record and the law, this Court finds that
Exhibits B and C are matters outside of the pleadings -and ‘therefore not required to test:the
sufficiency of Plaintiff's Amended Complaint. Plaintiff's Motion to Strike is GRANTED and .
‘Exhibits B -and C of Defendants’ Combined Motion to Dismiss the Amended Complaint are
STRICKEN.
'Procedura’l Considerations _
A Civ. R, 12(B)(6) motion to dismiss is a procedural motion designed -to test the
suff_iciency ofa coﬁlplaint or cause of action. Thompsonv. Central Ohio Cellular, Inc. (1994), 93
- Ohio App.3d 530, 538 citing Hanson v. Guernsey Cty. Bd. of Commrs. (1992}, 65 Ohio St.ad
545. Civ.R. 12(B) provides, in pertinent part:
Every defense, in law or fact, to a claim for relief in any pleading,
whether a claim, counterelaim, cross-claim, or third-party claim,
shall be asserted in the responsive pleading thereto if one is
required, except ihat the following defenses may at the option of
the pleader be made by motion: . . . (6) failure to state a ‘claim
upon which relief can be granted, . . . A motion making any of
these defenses shall be made before pleading if a further pleading
is permitted. |
The Ohio Supreme Court explained that “a complaint should not be dismissed for faflure
to state a claim unless it appears beyon& doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.” OBrien v. University Comm. Tenants
Union, Inc. (1975), 42 Ohio St.2d 242, 245 (citation. omitted). Further, “when a party files a
motion to dismiss for failure to state a claim, all the factual allegations of the complaint must be

taken as true and all reasonable inferences must be drawn in favor of the nonmoving party.”

Byrd v. Faber (1991}, 57 Ohio St.3d 56, 60 (citations omitted). However, a party must bear in
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rmind that “while the factual_.a}legaﬁons of the complainf are taken as true, the same cannot be
said about unsupported conclusiohs.” Thompson; see-also State ex rel. Hickman v. Capots
- {1989}, 45 th:io .S_t.3d 224 .("Unéupported conclusions of ‘a complaint are not considered
.ﬁdmitted, ¥ and are ﬁot sufficient td withstand a motion to dismiss**¥”) (citations omitted).
Defendants.argue that'Plgintiff‘may only use Ohio’s Saving Statue, RC § 2305.19, onceto
“invoke an élddjﬁonal one-year time period to re-file this action, and that Plaintiff hasused the
Savings Statute twice. Defendants contend that Plaintiff used V‘the,Savings Statute on December
5, -_2603 and June 13, 2007. Ac_:_cordingly, Defendants contend that Plainﬁff was barred by the
“one-use-rule” from re-filing on June 13, 2007 because Plaintiff had already used the Savings
 Statute on December 5, 2003 'fo re-file this action. However, Plamhﬁ responds that a questioﬁ
of fact exists as to -whether the attorney-client relationship between Plaintiff and Defendants
existed at the time of the first dismissal and the first re-filing so as to invoke the original statute
of limitations, Therefore, ‘Plainﬁffv contends that the Savings Statute was invoked only once, at
the time of the second re-filing, and thus dismissat would be improper. |
The Savings Statute provides a plaintiff with the option of .commenéing a new actidn.
within either (1) “one year after the date of reversal of the judgment or the plainiiff’s failure
otherwise than upon the merits or”; (2) “the period -of the original applicable statue of
limitations, ‘whichever ocenrs later.” Plaintiff argues that during the entire -atbornéy-client
relationship between the parties, Defendaﬁts held a sum of Plaintiff’s moﬁey in trust for h1m in
the underlymg persoﬁal injury action, and that Deferidants failed to return the money until on.
or ahout November 2, 2004. Under this set of facts, Plaintiff's position is that the statute of
limitations did not expire until November 2, 2005. Therefore, Plaintiff contends that the
attorney-client relationship was in existence at the time of the first dismissal on December 10,
2002, and that the relationship was intact at the time of the first re-filing on December 5, 2003,
Further, Defendants held Plaintiff's money in trust as late as March 29, 2004, thus the statute of

limitations could have conceivably ran until March 29, 2005. As such, Plaintiff argues that the
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Savings Statute was not used against Defendants for legal malpractice since that filing and re-
ﬁ]mg was made under the original statute of limitations. Under both these circumstances, it is
. plausible that the Savings Statute would have been used only on June 13, 2007, when Plaintiff
re-filed the action that was dismissed on July 10, 2006.
Ohio courts have consistently held that 'thé question of when an attorney-client
relationship for a particular transaction or taék has terminated is oneof fact which is.to be
| decided on a case-by-case basis. Accordingly, a motion 'to.dismESS should not be granted when a
question of fact exists as to when the attorney-client relationship terminated betweeﬁthe parties
“involved. See Ommi-Food & Fashion, Inc. v. Smith (1988), 38 Ohio St.3d 385, 388. |
There are at least three dates when the.original statute of limitations could have expired
as to Plaintiffs claims for legal n}alpracﬁce against Defendants, thereby -creating a-genuine
dispute of fact as to when the attorney-client relationship between the ;par.ﬁes properly-ended.
Thus, there is a genuine dispute of fab‘t as to whether the Savings Statute was used for the first
re-filing on December 5, 2003. Based on the factual dispute, this Couﬁ finds that dismissal is
unwarranted. |
Even if the Court were to agree with Defendants that there is not a question of fact as to
' the date when the attorney-client relationship between the partiés ended, Defendants fail to
properly rebut Plaintiffs argumént that the Sai}ings Statute does not apply when the action is
dismissed by the stipulation of the parties. Defendants fail to support their contention that the
one re-ﬁle tule applies when the action is dismissed by stipulation of the parties with
appropriate case law. Instead, Defendants argue that allowmg Plaintiff to use the Savings
Statute a second time would frustrate the purpose of the Civil Rules. However, Defendants
support this argument with case law that is factually distinguishable from the instant case.
Notably, Defendants rely on cases that were dismissed because the plaintiff filed a umlateral '

notice of dismissal under Civ. R. 41(1)(a) more than once or once in conjunciion with other

dismissals and then the plaintiff re-filed the action.
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In 'ther case sub judiée,' the frst dismissal of the action was stipulated by both parties
under Civ. R. 41(1)(b), and Plaintiff argues that there is no authority that provides that the
Savings Statute has been limited in use to one-refiling when one dismissal was by stipulation of
the partws with an agreement for a right to re-file. Plaintiff contends that such aunthority is
‘lacking because any such ﬁolding'would lead to.an unconstitutional extension and application of
RC § 2305.19 under Article IV, Section 5(B} of the Ohio ::Consﬁtution. Plaintiff further contends
that such reasoning is in direct conﬂict with Civ. R. 41 and limits Plaintiff to one re-filing. In
addition, Plaintiff argues that such limitation serves no useful purpose when a defendant
participates in one of the dismissals and re-filings through stipulation, as is the case here.
- After careful consideration of the record and the law, this Court finds that Defendants’

request for dismissal is not well taken as a sét of facts exist consistent withih&a]legaﬂonsﬁvithin
- ‘the Amended Complaint that would allow Plaintiff relief. “Therefore, Defendanté are not éﬁt’lﬂed
1o dismissal. Accordingly, it is hereby,

ORDERED that Defendants’ Motion to Dismiss filed July 27, 2007 is DENIED;

ORDERED that Defendants’ Combined Motion to Dismiss Plaintiffs Amended

Complaint filed September 5, 2007 is DENIED; and =

ORDERED that Plaintiff's Motion to Strike filed September 24, 2007 is GRANTED.

YT IS SO ORDERED. |
T4
TIVMOTHY S. HORTON, JUDGE
COPIES TO: S ,

Craig Denmead, Esq.

37 West Broad Street, Sujie 1100-B
Columbus; Ohio 43215

Counsel for Plaintiff

W. Evan Price, 11, Esq.

One Columbus

10 West Broad Street, 215 Floor
Caolumbus; Ohio 43215

Counsel for Defendants
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IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY _

Clifford L. Baggs, TsmmA ON NO: __l___..__._—-
Plaintiff, FINAL APPEALABLE ORDER

v, = =
= r -3
Case No. 07CVA08-7848 (Cocroft, J. );- 2=
James L. Baum, et al., ‘ <«
Dem"ants. / C' :J
ECISION AND ENTRY TING DE NTS' MOTION F MARY &

JUDGMENT, FILED APRIL 30, 2010
Rendered this [ TRday of August, 2010

COCROFT, J.

This matter is before the Court on the motion for summary judgment filed by the
defendants, James L. Baum and Karr & Shemman Co., L.P.A., on April 30. 2010. The
plaintif, Chifford L. Boggs. filed a memorandum contra on June 28, 2010, The
defendants filed a reply on July 30, 2010, This matter is now ripe for decision.

From September 8, 1896, until January 20, 1989, tha defendants were retained
by the plaintiff fo provide legal representation regarding a personal injury claim.
(Amended Complaint, § 16). The plaintiff contends that the defendants breached their
duty of care by negligently pursuing and dismissing a complaint they filed on the
plaintiff's behalf, Case No. 86CVC09-6798. (id, 1 18). The plaintiff further contends that
the defendants falled 1o properly and timely re-file the dismissad complaint. (id, § 20).

This iegal malpractice action was originally filed on January 19, 2000, as Case
No. 00CVA01-491. (i, 1 1). On December 10, 2002, that action was dismissed without
prejudice by stipulation of the parties, pursuant to Civ. R. 41(a)(1)(b). (id. § 2). That
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action was then re-filed on December 5, 2003, as Case No. 03CVA12-13367. (ld. § 3).

" That action was subsequently dismissed without prejudice by notice of voluntary
dismissal, pursuant to Civ. R. 41{a)(1)(a). {1d, ¥ 4). The cument action represents the re-
filing of the previous action.

The defendants contend that the plaintiffs claims are bamed by the statute of
fimitations. (Defendants’ motion for summary judgment, p. 5). Specifically, the defendant
contends that the plaintiff can only use the Ohio Savings Statute once to invoke an
additional one-year fime petiod in which o re-file an action. {ld). The defendants further
contend that, becausa the attomey-client relationship ended with the filing of the first
malpractice action in 2000, the one-year statute of limitations has expired, pursuant to
R.C. 2305.11. {id, p. 5).

Conversely, the plaintiffis contend that the stipulation in the first dismissal
provided for the re-filing and, therefore, the Ohio Savings Statute did not apply to the
2003 action. (Plaintiff memorandum in opposition, p. 5}. Additionally, the plaintiffs
contend that there is a genuine issue of material fact as to when the attorney-client
relationship ended. (id, p. 4). |

STANDARD OF REVIEW
Civ. R. 56(C) governs a motion for summary judgment. The Ohio Supreme
Caurt has explained the Rule's requirements:
Civ. R. 58(C) provides that before summary judgment may be granted, it
must be determined that (1) no genuine issue as to any material fact

remains to be litigated; (2) the moving party is entitied to judgment as a
matter of law; and {3) it appears from the evidence that reasonable minds

* Yhe plaintiff contends that the defendants held & sum of the plsintif’s money In trust for him in the
underlying personal injury action. (Amended Complaint, § 8). The plaintiff also conlends that the defendants failed to
retumn that sum until March 29, 2004, {Id).
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‘can come to but one conclusion, and viewing such evidence most
stmnglym favarafthapaﬂyagamstﬂmthemaﬂanfcrsummry
judgment is made, that conclusion is adverse to the party against whom
the motion for summary judgment is made. Temple v. Wean United, Inc.
(1977), 50 Ohio St. 2d 317, 327.

The party seeking summary judgment bears the burden of proof in showing that
no material issues of fact remain to be litigated. Cefofex Corp. v. Catrett (1987), 477
U.8. 317. All doubts must be resolved in favor of the nonmoving party. Murphy v.
Reynoldsburg (1882), 65 Ohio St. 2d 356. However, the nonmoving party is required “to
produce evidence on any issue for which that party bears the burden of production at
tral.” Wing v. Anchor Media {1991), 58 Ohio 5t. 108, 111. Civ. R. 56(E) codifies this
concept and provides in pertinent part that;

When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere
allegations or denials of his pleadings, but his response...must set forth -
specific facts showing there is a genuine issue for trial.

Trial courts should award summary judgment with caution, being careful to
resolve doubts and construe evidence in favor of the nonmoving party. Bishop v.
Waterbeds ‘N’ Stuff, (Franklin App.) 2002-Ohio-2422 at 18, citing Welco industries, Inc.
v. Applied Cos. (1993) 67 Ohio St. 3d 344, 3486.

A.  ATTORNEY-CLIENT RELATIONSHIP

A legal malpractice claim accrues when "there is a cognizable event whereby the
client discovers or should have discovered that his injury was related to his attorney's
act or non-act and the clie
against_the attomey or when the aftomey-client relationship for that particular

transaction or undertaking terminates, whichever occurs later." Zimmie v. Calfee, Haller

3
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& Griswoid (1988), 43 Ohio St. 3d 54, 538 N.E.2d 398, at syllabus. (Emphasis added).
"Generally. the attorney-client relationship is consensual, subject to termination
by acls of either party.” Burzynski v. Bradiey & Bradley & Farris Co., L.P.A., 2001 Ohio
8846, §j 11; citing Columbus Credit Co. v. Evans (1892), 82 Ohio App. 3d 708, 804, 613
N.E.2d 671. Condug
and client signifies the end of the attomey-client relationship. DiSabalo v. Thomas M.
Tyack & Assocs. Co., L.P.A., 1999 Ohio App. LEXIS 4212 ; citing Brown v. Johnstone
(1982), 5 Ohio App. 3d 185, 168-167, 450 N.E.2d 693. Such conduct includes a letter

notifying a client that the attomey-client relationship has been terminated, or the client
retaining another attomey. id; citing Flynt v. Brownfield, Bowen & Bally (C.A.8, 1989),

- 882 F.2d 1048, and Brown, supra. See, also, Wozniak v. Tonidandel (1987), 121 Ohio
App. 3d 221, 226, 899 N.E.2d 555 (a letter from an attomey fo a client can terminate the
attorney-client relationship). (Emphasis added).

" The determination of when the attomey-client relationship for a particular
transaction ferminates is a question of fact. Ruckman v. Zacks Law Group, LLC, 2008
Ohio App. LEXIS 958, 1] 17; citing Omni-Food & Fashion, inc. v. Smith (1888), 38 Ohio
St.3d 385, 388, 528 N.E.2d 941. "However, the question of when the attorney-client
relationship was terminated may be taken away from the trier of fact * * * if affignative

actions that are patently inconsistent with a continued attormey-client relationship have
been undertaken by either parly." id; citing Steindler v. Meyers, Lamanna & Roman,
Cuyahoga App. No. 86852, 2006 Ohioc 4097, P11, citing Downey v. Comrigan, Summit
App. No. 21785, 2004 Ohio 2510. (Emphasis added).

The defendants contend that the attorney-client relationship terminated when the
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plaintiFf retained attorney Steven Brown to represent him in the legal malpractice action
and on January 18, 2000, filed suit against the defendants. (Defendants’ motion for
summary judgment, p. 3). No further legal advice was ever sought by the plaintiff or
. provided by the defendants. {(Karr Affidavit, § 8). However, the defendants were notified
in January 2004 that they stil had an expense retainer from the plainfiff in the
.defendants’ trust account. (id,  9). The defendants contend that the funds were
promptly retumed once the matter was brought to their attention. (id, YT 9-10).
Conversely, the plaintiff contends that the atiorney-client relationship did not terminate
until the $3,000.00 held in trust to the plaintiff was returned on March 25, 2004. {Erfurt
Affidavit, 16). Upon review, this Court finds that the conduct of filing the malpractice
claim was an ‘affirmative act' which dissalved the ‘essential mutual confidence’ between
the attormey and client and, therefore, signified the end of the attorney-client relationship
~ on January 19, 2000.
B. OHO NGS STA _
R.C. 2305.11{A) provides:
{A) An action for flibel, sfander, malicious prosecution, or faise

imprisonment, an_action for malpractice other than an action upon a
medical, dental, optometric, or chiropractic ciaim, or an action upon &

statute for a penalty or forfeiture shall be commenced within one year after
the cause of action accrued.., (Emphasis added).

R.C. 2305.19(A) provides:

(A) In any action that is commenced or attempted to be commenced, if in
due time a judgment for the pilaintiff is reversed or if the plaintiff fails
ise upon the metits, the plaintiff or, if the plaintiff dies and the
cause of action survives, the plaintiffs representative may commence a
i th of the reversal of the judgment or

ﬁ failure otherwige than upon the merits or within the period of
the original applicable statute of mitations, whichever occurs later. This
division applies to any claim asserted in any pleading by a defendant.
(Emphasis added). .

5
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The savings statute permits a plaintiff to re-file a claim that would otherwise be
time-barred within one year after the plaintiff fails otherwise than upon the merits.
Boazer v. Univ. of Cincinnati Sch. of Law, 2008 Ohio 2610,  16. in order to invoke the
protection of the savings statute after a voluntaty dismissal, a party must: (1) file the
original claim within the applicable statute of limitations; (2) dismiss the original claim
after the expiration of the statute of limitations; and (3) re-file the claim within one year
after dismissal. Reese v. Ohio State Univ. Hosp. (1983), 6 Ohio St.3d 162, 8 Ohio B.
221, 451 N.E.2d 1196. The saving statute can be used only once to invoke an additional
one-year time period in which to re-file an action.” Hancock v. Kroger Co. (1695), 103
Ohio App.3d 266, 269, 859 N.E.2d 336. Unilateral dismissal by notice under Civ.R.
41(A)(1)(a) is available to a plaintiff only once, and asecond dismissal by notice acts ag
an adjudication upon the merits. Boozer, 1 17; citing Mays v. Kroger Co. (1998), 129
Ohio App.3d 158, 162, 717 N.E.2d 398. (Emphasis added).

In this case, the plaintiff contends that the ‘one dismissal rule' does not apply
because the first dismissal was by stipulation pursuant to Civ. R. 41(a)}(1)(b) and,
therefore, the Supreme Court's holding regarding the savings statute should be ignored.
Conversely, the defendants direct this Court’s attention to Frazier v. Fairfield Medical
Center, 2009 Ohio App. LEXIS 4123 (5th Dist. 2008). In Frazier, the appeltant filed her
first complaint (Frazier 1), later dismissing it pursuant to a Civ. R. 41 {A)(1}(b) stipulation
of dismissal. The two-year statute of limitations contained in R.C. 2125.02 expired on
May 7, 2004, while Frazier | was pending. /d, at 1 6. On March 17, 2008, the appefiant
re-filed her complaint (Frazier If), then later dismissed the case by means ofaCiv. R. 41
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(A)(1)(a) notice of dismissal. Id, at 1 7. On September 12, 2008, the appellant re-filed
her case (Frazier lif). On October 7, 2008, the appellee moved for summary judgment,
contending that the appeliant could not use the savings statute, R.C. 2125.04, because
she had used it in filing Frazier . Id, at 1 8. The trial court held Frazier //] was bared by
the statute of limitations and that the appellant had already once used the savings
statute.

On appeal, the Fifth District held that the two-dismissal rule did not bar the filing
of Frazier lii. Id, at | 28. However, a dismissal without prejudice means the dismissal
has no res judicata effect, but it does not toll the statute of limitations or otherwise
extend the time for refilling. /d, at § 29; citing Wolfe v. Priano, Perry App. No. 2008-CA-
8, 2009 Ohio 2208, citing Brubaker v. Ross, Frankiin App. No. 01-AP-1431, 2002 Ohio
43096. The Fifth District further stated that in order to employ the savings statute a
plaintiff must commence an actmn befare the statute of limitations has expired, and the
first action must fail other than on the merits after the statute of limitations has expired.
Id, at § 35. If a plaintiff has already used the savings statute once, it means she has re-
filed an action after the statute of limitations ran, and accordingly, an attempt to use the

savings statute & second time constitutes an attempt to re-file an action that was not
commenced before the statute of limitations expired. id. If courts permitted parfies to

Thomes v. Freeman, 78 Ohio St. 3d 221,‘ 1997 Ohio 395, 680 N.E.2d 897. (Emphasis
added).




In this case. the statute of hm;tatmns for malpractloa is oneyear,_lpursuantm sR»G ooz

2305. 11(A) The supuiatlun by dasmussal by the. parties was. ﬁled on’ Deoember 40, maz?.z
The plalnilff used the sa\nngs stahne to: re-ﬁie the actlon hefate r 40; 2&&3.

o -The seeond achon was dlsrmssed by voluntary. dlsmwsai ﬂte;achon :was:filed:a-thind- ;- -
»tlme. mvokmg the savmgs statute for the second time. :However;- as.the: defendants -—

. :eorrectly pcmtuut mesecond athamptm re-file the actwnmmutmde!hatxmpannMM .
by the m.r;gs statute, whlch is nne year from December 10, 2002 A8 nuch. AhIBCOurt e s s

Counsei for Plnmm'

W Evan Pnce m o S
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