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INTRODUCTION

The Ohio Chamber of Commerce (“Chamber”), the Ohio Aggregates and Industrial
Minerals Association (“Ohio Aggregates”), Flexible Pavements, Inc. (“Flexible”), Ohio Coal
Association (“Ohio Coal”), Ohio Contractors Association (“Ohio Contractors™) and Associated
General Contractors of Ohio (“AGC”) respectfully submit this brief in support of Appellants as
amici curiae (collectively “Amici”). The memberships of the Amici have a great interest both
individually and collectively in confirming with certainty how Ohio EPA’s regulatory and
enforcement programs impact their members.

Founded in 1893, the Chamber is Ohio’s largest and most diverse statewide business
advocacy organization. The Chamber works to promote and protect the interests of its more than
5,000 business members and the thousands of Ohioans they employ while building a more
favorable Ohio business climate. As an independent and informed point of contact for
government and business leaders, the Chamber is a respected participant in the public policy
arena. Through its member-driven standing committees and the Ohio Small Business Council,
the Chamber formulates policy positions on issues as diverse as education funding, faxation,
public finance, health care, workers’ compensation, and importantly, environmental regulation.

The Ohio Aggregates is a non-profit business association that represents Ohio’s mining
operations, with the exception of coal. Ohio Aggregates members are essential suppliers of
construction materials, both natural and manmade, such as limestone, sand and gravel,
aggregates, salt, clay, shale, gypsum, industrial sand, building stone, lime, cement and recycled
concrete. Statewide, the mineral and aggregate industry employs nearly 5,000 Ohioans and
results in the indifect employment of another 40,000 Ohioans in supporting industries.
Combined, production of crushed stone, sand and gravel and supporting industries contribute an
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annual total of $38 billion to the national economy. In Ohio, the industry’s non-fuel raw mineral
production alone is valued at over $1 billion dollars. The asphalt paving and aggregate industries
are highly interdependent, as nearly 95% of asphalt is comprised of aggregate materials.

Flexible is a non-profit business association comprised of approximately 90 producers,
contractors, consultants, and manufacturers engaged in the Ohio asphalt pavement construction
industry that live and work in every county in Ohio. The industry directly employs
approximately 6,000 Ohioans with a total payroll exceeding $300 million. The industry
indirectly creates and maintains thousands more Ohio jobs. Millions of Ohioans drive every day
on roads that have been paved by Flexible’s members. The asphalt industry has approximately
165 asphalt plants in Ohio with nearly every plant maintaining Ohio EPA air permits that require
testing

Together, Flexible and Ohio Aggregates members support infrastructure development
throughout Ohio through the use of sustainable and recyclable materials. In fact, many of the
major users of aggregate and asphalt are the state, counties, townships and municipalities which
depend on Flexible and Ohio Aggregates members to supply products and services efficiently
and cost effectively using environmentally sound processes. Aggregates mined in Ohio and
asphalt produced in Ohio generally stay in Ohio and support the state economy.

Ohio Coal is a trade association of more than 90 members representing every aspect of
the coal mining industry, including coal production, equipment manufacturing and supply,
electric poyver generation, engineeting, coal transportation, blasting and other similar enterprises.
Its members are the backbone of the Midwest coal industry, an industry which is also the
workhorse of Ohio’s electric power generation. In fact, coal-based generation supplies more
than 87% of Ohio’s energy needs at cost-effective rates.
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Ohio Contractors is a statewide business and trade association representing nearly 500
Ohio companies engaged in the heavy highway and utility industries. Ohio Contractors’
members are the caretakers of Ohio’s vast public works infrastructure which includes more than
116,200 miles of highways, roads and streets, 42,000 bridges and one million miles of water,
sewer, energy, and telecommunication lines.

AGC is a commercial construction association that represents hundreds of large and small
building contractors and subcontractors from all over Ohio. In Ohio, AGCVacts as the
commercial building construction industry’s principal statewide representative and works to
maintain the highest standards of business conduct in the contracting business and to encourage
-economy, efficiency and the elimination of waste in construction.

Anﬁci’s members are located throughout Ohio’s 88 counties and run the gamut in size
and organization; some members are small, family-owned companies whereas others are multi-
national corporations. Despite these differences, Amici’s members have unifying characteristics:
Amici’s members operate thousands of emission sources, facilities and businesses throughout
Ohio that é_.re regulated and permitted by Ohio EPA and are subject to Ohio’s envirénmental laws
and Ohio EPA’s environmental enforcement program.

Amici’s members must be able to operate in an environment with regulatory certainty,
fairness and predictability in order to remain viable businesses. The issues of this case — the new
“inference” standard of proof to show conﬁnuing noncompliance and the removal of a
business’s due process rights by the court— substantially harm Amici’s members and all Ohio

businesses, Thus, Amici have a significant interest in the outcome of this case.



STATEMENT OF THE FACTS

Amici adopt the statement of the facts set forth in the Merit Brief filed by Defendants-

Appellants, Shelly Materials, Inc. and Allied Corporation (“Shelly™).

ARGUMENT

Amici understand that there are certain obligations that come with the privilege of doing
business in Ohio. Environmental compliance is one of those obligations and in this light,
hundreds, if not thousands, of Ohio businesses must periodically test air emissions to confirm
compliance with Ohio EPA-issued air permits. If a stack test, which is a type of air emission
test, shows. a permit exceedance, the facility can retest, apply to change its air permit to increase
the emission limits, operate differently or fix mechanical problems. It is important to know from
the outset that a stack test is just a snap shot of facility emissions at the time of the testing event
and rarely represents normal operating conditions.

When a follow-up test is required, the retesting typically cannot occur for several months
due to the time it takes to schedule testing personnel and Ohio EPA personnel, who must witness
the test. If the air permit needs to be modified to increase emission limits as a result of the initial
testing, that permit change also takes several months for Ohio EPA to process. In the interim,
there are work days during which our members’ facilities must be operating to keep Ohio’s
economy going. Thus, the status of compliance between the time a stack test performed at
maximum worst-case conditions showed an exceedance and a retest or permit change occurs is
fundamental to the Amici. Should a facility be deemed to be out of compliance every single day
during that entire period of time after the initial test or should the facility be allowed to show that
it did not in fact operate for days, weeks, or months during the interim or show that other factors

brought the facility into compliance immediately after testing?
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In this case, the Tenth District held that a business is not only deemed to be out of
compliance during the entire time between the initia! test and the retest (a permit change was not
even contemplated by the appellate court), even if operational conditions change, but that Ohio
EPA need show only that the initial test showed an exceedance with any other showing of proof
regarding compliance during the subsequent time period. More troubling, the Tenth District
moved immediately from a finding that an inference carries the State’s burden of proof to a
remand to the Trial Court to assess daily penalties. In the process, the Tenth District ignored
Shelly’s compelling defense rebutting the inference and, by doing so, removed due process
rights.

If Ohio businesses are subject to the decision of the Tenth District in this case, a decision
that allows Ohio EPA to find on-going noncompliance without giving businesses the opportunity
to show otherwise, then Ohio runs the very real risk of driving businesses from the state without
any concomitant benefit to the environment. This case presents this Court with an opportunity to
provide clear instruction to both the Ohio EPA and tho’s regulated business community with
respect to how issues of noncompliance with Ohio’s environmental laws will be determined.
More fundamentally, this case also has more global ramifications on regulated business
throughout Ohio given the core legal matters—civil burdens of proof and due process rights—at
issue here.

First Proposition of Law: In A Civil Enforcement Action, The State Has The Burden Of

Proof To Demonstrate By A Preponderance Of The Evidence Each And Every Day Of
Violation,

It is fundamental that, in a civil action, the plaintiff bears the burden of proof on each
essential element of any claim for relief. Ohio Valley Radiology Assocs. v. Ohio Valley Hosp.
Ass'n. (1986), 28 Ohio St.3d 118, 122, 502 N.E.2d 599. In concert, the State bears the burden of
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proof in environmental enforcement matters, and Ohio law requires that the State make a
“showing that such person has violated [R.C. Chapter 3704] or the rules adopted thereunder”
using a preponderance of the evidence standard for each and every day for which the State seeks
a liability ruling. R.C. 3704.06(B).

In the case at bar, the State did not offer, nor did the Tenth District’s reversal of the Trial
Court require, testimony or any other evidence that the air permit exceedance identified during a
“worst-case conditions”.stack test was of a continuing nature. In the Trial Court, Shelly
presented evidence that the stack test (the air emission test) was a snap shot and does not relate to
day-to-day operations at any of Shelly’s facilities. The State argued, without any supporting
evidence, that the violation continued after each stack test. After considering the competing
arguments .a.nd the evidence Shelly offered, the Trial Court found that that the State did not meet
its burden of proof because it made no showing pursuant to R.C. 3704.06 of any on-going
Violation. However, the Tenth District held that “*** the trial court should have concluded the
violation continued until the subsequent stack test determined the plant no longer was violating
the permit limits.” State ex rel. Ohio Attorney General v. The Shelly Holding Co., et al., 191
Ohio App.3d 421, 2010-Ohio-6526, 946 N.E.2d 295 at 166 (“Shelly II").

Ohio law expressly states that the duration of each and every violation must be proven by
the State with actual evidence satisfying the burden of proof. R.C. 3704.06(B). In this case, the
State presented no evidence to satisfy its burden before the Trial Court. Shelly never conceded
that the hot mix asphalt plants at issue operated out of compliance outside of stack testing
conditions. In fact, as the Trial Court determined, Shelly presented “compelling” evidence to
the contrary. State ex rel. Ohio Attorney General v. The Shelly Holding Co., et al. (Sept. 2,
2009), Franklin Cty. C.P. No. 07CVHO07-9702, at 46 (“Shelly I'").
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This “compelling” evidence, however, was ignored by the Tenth District to support its
opinion that requiring the State to prove a violation on the days between stack tests would “allow
a violator to continue the harmful conduct at least until the next stack test, knowing no penalty
will be imposed for the interim violations.” Shelly II at 66. The circular nature of this legal
proposition, as well as the underlying assumptions used to support it, are erroneous. The Tenth
District’s holding assumed there were on-going violations; however, the State presented no
evidence of any on-going violations. Thus, there can be no “harm” to prevent from the
continuing operations if there is, in fact, no proof of any continuing violation. Additionally, the
Tenth District assumed that the State could not prove a violation if it had to satisfy anything
more than in inference standard. Again, this assumption is ingorrect. At trial, the State could
have put on evidence of violations on days between stack tests and could have put on evidence
that actual operating conditions mirrored stack testing conditions at each of Shelly’s plants;
however, the State either chose not to or was not able to do so.

While the government in both Hoge and Thermal-Tron, the two cases cited by the Tenth
District, présented evidence supporting violations on intervening days between stack testing
events, here, in contrast, the State presented no such evidence. United States v. Hoge Lumber
Co. (N.D. Ohio, May 7, 1997), No. 3:95 CV 7044, 1997, U.S. Dist. LEXIS 22359 at *16-17;
State ex rel. Celebrezze v. Thermal-Tron, Inc. (1992), 71 Ohio App.3d 11, 16, 592 N.E.2d 912.
By allowing the State to “prove” days of violation through a mere inference without offering any
actual evidence of violation on those specific days, the Tenth District is relieving the State, as the
plaintift, of its burden of proof. Thermal-Tron and Hoge clearly do not support such a wholesale
alteration of a plaintiff’s burden in contradiction of controlling Ohio law.

The impact of the Tenth District’s decision goes well beyond this single case. Ohio’s
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environmental statutes, as well as many other civil statutes, require the State to carry the same
burden of proof. See, R.C. 3704.06 (Ohio’s air laws); R.C. 3734.13(C) (Ohio’s waste laws);
R.C.6111.07 (Ohio’s water laws). As such, the Tenth District’s decision effectively, but
unlawfully, modifies the civil burden of proof in Ohio to a “mere inference™ standard; a standard
that directly conflicts with long-standing Ohio law and the clear parameters set by the Ohio
General ASsernbly.

Given the importance of maintaining consistency in the regulation of Ohio’s
environmental laws, an importance recognized by Ohio EPA, the State must be required to prove
any violation of those laws using a preponderance of the evidence standard, rather than a “mere
inference” standard. If the General Assembly had intended for this lesser standard to apply to
assist the State in aggressively enforcing its air pollution control laws, R.C. 3704.06 would have
reflected this intent. The Ohio General Assembly has given no indication that the use of a “mere
inference” standard is sufficient to prove an on-going air permit violation. Unless a statute
specifies otherwise, the plaintiff can carry its civil burden of proof only by a preponderance of
the evidence. Cincinnati, Hamilton & Dayton Ry. v. Frye (1909), 80 Ohio St. 289, 290, 88 N.E.
642, paragraph two of the syllabus; see also Cincinnati Bar Assn. v. Young (2000), 89 Ohio St.3d
306, 314, 731 N.E.2d 631. To carry its burden under a preponderance standard, the State must
prove its case beyond 50% certainty. See App. at A5 (United States v. Peppel (S.D.Ohio 2008),
No. 3:06crl 96, 2008 WL 687125 at *4) (Government’s burden when using the preponderance
standard is 50.1%).

The function of a standard of proof, as that concept is embodied “in the Due Process
Clause *** is to instruct the factfinder concerning the degree of confidence our society thinks he

should have in the correctness of factual conclusions for a particular type of adjudication.”
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Addington v. Texas (1979), 441 U.S. 418, 423, 99 S.Ct. 1804, citing In re Winship (1970), 397
U.S. 358, 370, 90 S.Ct. 1068 (Harlan, J., concurring). The Tenth District’s holding undermines
this degree of confidence, making it much easier for the State to bring a successful enforcement
action against a regulated entity. This is not a decision that can or should be made by the
judiciary. The Ohio General Assembly has provided a level of protection to regulated entities
through the use of the preponderance of the evidence standard. To allow the Tenth District to
diminish this “degree of confidence” by adopting a lower standard contravenes established law
and harms defendants’ due process rights. In the absence of specific direction from the Ohio
General Assembly, the Tenth District’s holding adopting the “mere inference” standard cannot
be allowed to stand.

Th@ adoption of such a “mere inference™ standard has significant negative ramifications
for Amici’s members and violates the intent of the Ohio General Assembly in adopting Ohio’s
air pollution laws. R.C. 3704.06(B) expressly requires that the State must make a “showing” that
an entity is in violation for each day the State secks a liability ruling. The Tenth District’s
holding eliminates this requirement, making regulated entities much more vulnerable to State
enforcement activities. The Tenth District’s holding also makes Amici more vulnerable to any
Ohio EPA enforcement officer with an untrained or erroneous perspective on the application of
Ohio’s air pollution control laws because a regulated entity could incur multi-million dollar
liability based on an allegation of violation coupled with a mere inference that the violation
continues {?vithout the State having to prove its case by a preponderance of the evidence. See
R.C. 3704.06(C) (Imposing a civil penalty of up to $25,000 per day of violation.). As such, this

decision must not be allowed to stand.



Second Proposition of Law: If A Continuing Violation Of Permit Terms Can Be Inferred,
A Permit Holder Must Be Given The Opportunity To Rebut The Inference.

If the State can meet its burden of proof with only an inference, then due process requires
that a defendant be afforded the opportunity to prove the State wrong. Colnsequently, Shelly
should have been afforded an opportunity to rebut the State’s inference with contrary evidence.
To determine otherwise, as the Tenth District did in Shelly 11, removes the due process rights of a
civil defendant and creates a new “irrebuttable presumption of on-going guilt” standard not
fouﬁd in or contemplated by either federal or Ohio law. Johns v. Univ. of Cincinnati Med.
Assoc., Inc, (2004), 101 Ohio St.3d 234, 2004-Ohio-824, 804 N.E.2d 19, at §34 (internal
citations omitted) (*Due process of law ‘assures to every person his day in court.” It requires
‘[s]ome legal procedure in which the person proceeded against shall have an opportunity to
defend himself*.”); Viandis v. Kline (1973), 412 U.S. 441, 446, 93 S.Ct. 2230 (irrebuttable
presumptions are disfavored for the purposes of constitutional due process); Wheeling Steel
Corp. v. Glander (1949), 337 U.S. 562, 574, 69 S.Ct. 1291 (Fourteenth Amendment due process
applies to ¢orporations); Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary
(1925), 268 U.S. 510, 535, 45 S.Ct. 571 (due process protections extend to corporate assets).

Here, the Trial Court considered evidence presented by Shelly which challenged the
State’s claim of continuing violations. In contrast, the Tenth District, upon determining that
mere inference of an ongoing violation was enough to carry the State’s burden of proof, ordered
the Trial Court on remand to calculate the number of days of violation for purposes of assessing
a penalty against Shelly. Shelly II at §66. This decision gives the State an insurmountable
advantage in prosecuting environmental cases as the State can now establish on-going violations
and obtain civil penalties without the need to present actual evidence proving such violations

continued after a discrete “worst-case conditions™ stack testing event or rebutting a defendant’s
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proffer of evidence. The Tenth District’s order to the Trial Court on remand precluded
consideration any defense against the State’s allegations and such a loss of due process rights has
a potential for abuse.

Contrary to the Tenth District’s decision, due process requires courts to consider
evidence like the evidence presented by Shelly. For example, Ohio EPA’s own Air Division
Chief testiﬁed that stack tests, like those performed at Shelly, are only a snapshot of actual
emissions on a single, particular day and actual day-to-day emissions are influenced by a number
of factors, including fuel usage and material usage. Shelly Supp. at 35-36 (Hodanbosi Tr. 1591-
1592). Shelly’s management then testified that operations at its hot mix asphalt plants do not
mirror stack test conditions. Shelly Supp. at 40-41 (Mowrey Tr. 1862-1863). Shelly also
presented évidence that its hot mix asphalt plants do not operate seven days a week, even in the
busy summer season, and stop operating during the winter months. Shelly Supp. at 38 (Shively
Tr. 1653); Shelly Supp. at 39 (Mowrey Tr. 1813); Shelly Supp. at 15 (Prottengeier Tr. 161).

In ﬁhe face of such compelling, undisputed evidence presented by Shelly during a lengthy
trial, the Tenth District nonetheless broadly held that air pollution violations continue from bne
stack test until a subsequent stack test. Shelly II at §66. Thus, regardless of the evidence
presented by a defendant, the Tenth District has determined that such a defendant will still be
deemed to be in non-compliance. This new irrebuttable standard created by the Tenth District
violates fundamental rights of due process of civil defendants under more than just Ohio’s air
law and is a perilous holding that cannot be allowed to stand.

The Tenth District’s holding is also worrisome to Amici’s members because of Ohio
EPA’s non-traditional funding system. Ohio EPA receives essentially no General Revenue
Funds from the taxpayers of the state, the only exception being funds for the testing of auto
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emissions in the Cleveland-Akron area. App. at A15 (Testimony of Scott Nally, Director, Ohio
EPA). As such, Ohio EPA receives its funding from “federal funds and fees paid by regulated
entitics.” Id. Penalties against regulated businesses for violations of Ohio’s environmental laws
are payable to the State.

The U.S. Supreme Court has previously expressed due process concerns when a fine is
imposed by the entity reliant on those fines for funding. See Tumey v. Ohio (1927), 273 U.S.
510, 535, 47 S.Ct. 437 (due process violated by fine imposed by mayor-judge whose
compensation as judge was derived from, and whose city coffers—for which he was
responsible—largely depended on, revenue from fines). Although Tumey involved a judge
making final decisions on fines that would directly benefit him, the principle underlying the
Tumey decision is applicable here. The Tenth District’s holding, when combined with other
aspects of the State’s enforcement scheme, in effect, will make the State the sole arbiter
determining whether and how much of a fine will be levied regardless of a defendant’s evidence
that a violation used as a basis for a civil penalty did not occur.

Due process concerns are further implicated when the relationship between funding
sources and enforcement incentives are examined. In fact, a study of such relationships has
revealed that enforcement activities increase where a government entity keeps a portion of
revenue from enforcement activities. App. at A22-A23, A43 (Baicker and Jacobsen at 2-3, 23)
(analyzing monetary incentives in the provision of public goods, and specifically, the sharing
provisions of asset forfeiture laws). In fact, this increased enforcement is especially prevalent
when “the legal hurdles *** are lower.” App. at A21 (Baicker and Jacobsen at 1) (Asset
forfeiture proceedings do not require a criminal conviction using the beyond a reasonable doubt
standard). In Shelly 11, the Tenth District established a lower legal standard that will allow the
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State to collect more fines without concern that a regulated defendant will be able to putup a
defense. This, unfortunately, could incentivize the State to engage in still more enforcement
actions, without having to meet the burden of proof that a violation actually occurred.

The length of time that violations are deemed “continuing in nature” is also conecerning to
the Amici. Ohio EPA regulations require that a regulated entity provide a notice of intent to test
or retest to Ohio EPA at least thirty days in advance of the testing date. Ohio Adm.Code 3745-
21-10(A)(3). In practice, however, retesting events generally occur months after the initial stack
test due to difficulties in coordinating both Ohio EPA observers and testing personnel. The
notice requirements, coupled with the Tenth District’s holding, means that once a regulated
entity fails a stack test, it is impossible for the regulated entity to show compliance or avoid a
continuing violation and mounting compliance fines, until at least thirty days and sometimes
months after an intent to test is submitted to Ohio EPA. This is the case even where a defendant
has evidence that its normal operations do not match stack testing conditions or that a facility did
not operated at times during the days or months following a failed stack test.

Smaller companies will be especially burdened by the Tenth District’s holding combined
with the thirty day advance notification regulatory requirement and the practical difficulties of
quickly coordinating a retest. Small businesses that do not have in-house stack testing
capabilities will not only be forced to bear the significant cost of the retest, but will also be
dependent on an outside contractor to schedule the stack test and dependent on Ohio EPA
personnel to make themselves available to witness the test so that the regulated business can
come out from under the threat of continuing enforcement fines. Notably, such intent to testis a
comprehensive document that requires businesses to compile a large amount of information. The
complexity of this document ensures that a regulated business cannot immediately file an intent
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to test after receiving notice of a failed stack test from Ohio EPA. See Ohio Adm.Code 3745-21-
10(A); App. at A9-A14 (Ohio EPA Intent to Test Form, available at http://www.epa.
state.oh.us/portals/27/files/ITT.pdf). This complexity adds to the time it will take a regulated
entity to schedule a subsequent stack test, which, again, further increases the fine the State is able
to collect, even though the State only proved that the regulated entity was in violation on one
specific day. Such a result is not the certainty Ohio business needs.

CONCLUSION

If the Tenth District’s holding is allowed to stand, the State will be incentivized to in
increase enforcement actions and seek significant civil penalties against regulated businesses
with no evidence of continuing violations. In addition to the changed standard of proof, the
Tenth District decision prevents courts from considering defense evidence which would stop the
accrual of such civil penalties. In effect, the Tenth District’s decision allows the State to collect
several months’ worth of civil penalties when the State must only show one day of violation.
Pursuant to the Tenth District’s holding, the State can collect its fine even if the regulated entity
can show, as Shelly did at trial, that it was not operating on some of the days that a violation is
alleged to have occurred and was not operating in the same manner in which the stack test was
performed,

Thé Tenth District’s “guilty with no ability to prove yourself innocent” decision not only
changes the State’s civil burden of proof standard and obstructs a defendant’s ability to
overcome i_;he inference of continuing violation with actual evidence, it also discourages
businesses from establishing operations in Ohio. As such, Amici urge this Court to reverse the

decision of the Tenth District Court of Appeals.
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United States District Court,
S.D. Ohio,
Western Division.
UNITED STATES of America, Plaintiff,
v. .
. Michael E. PEPPEL, Defendant.

No. 3:06¢r196.
March 10, 2008.

F. Arthwy Mullins, Federal Public Defender, Neii
Frank Freund, Adam Christophet Armstrong, Bryan
Joseph Mahoney, Freund Freeze & Arnold, Dayton,
OH, for Michael E. Peppel. '

Dwight K. Keller, United States Aftorney's Office,
. Dayton, OH, for Plaintiff.

OPINION RESOLVING THE QUESTION OF
WHETHER THE DEFENDANT HAS MET HIS
BURDEN OF ESTABLISHING THE NEED FOR
A HEARING, DURING WEHICH THE GOVERN-
MENT WQULD HAVE THE BURDEN OF
DEMONSTRATING PROBABLE CAUSE TO BE-

. LIEVE THAT THE PROCEEDS FROM THE
' SALE OF HIS SHARES OF VUTEX STOCK ARE
"FORFEITABLE; DECISION AND ENTRY SUS- -
TAINING GOVERNMENT'S MOTION FOR
STATUS CONFERENCE (DOC. # 83)
WALTER HERBERT RICE, District Judge. '
*1 Defendant Michael Peppel (“Defendant™ or
“Peppel™) is charged in the Superseding Indictment
~ (Doc. # 54) with 32 separate counts, including nu-
merous counts of wire, mail and securities fraud -
and money laundering. In addition, the Government
seeks the forfeiture of real and personal property,
alleging that the property was involved in Defend-
ant's alleged criminal activities or is traceable to
such criminal activity. See Supersec%iﬁ% Indietment
(Doc. # 54} at 44; {Doc. # 65) at 49. In particu-
lar, the Government contends that, ambng other

property.”
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property, five parcels of real estate and the sum of
$425,000, which Defendant realized from the sale
of his shares of stock in Vutex, LLC {*Vutex™), are
forfeitable, Jd. According to the Government, this
prdperty' is subject to forfeiture in accordance with
18 U.S.C. §' 981(a}{1){C), because it “constitutes or
is derived from proceeds traceable to” his alleged
offenses of wire, mail and securities fraud. Id. at
44, Alternatively, the Government contends that the
five parcels of real property and the proceeds from
the sale of the Vutex stock are subject to forfeiture
under 18 U.S.C. § 982{a}1), because those assets
were “involved in” the money laundering offenses
allegedly committed by him or “traceable to such
Id at 49.

FNI. The Superseding Indictment is Doc.
# 54; however, two of its pages, numbers
4¢ and 49, have been filed under seal as
Doc. #65. :

FN2. The Superseding Indictment also
cites 28 U.S.C. § 2461. That statute merely
sets forth procedures to be followed in for-
feiture proceedings.

‘An ongoing dispute between the parties in this
prosecution is whether the Defendant will be per-
mitted to use the proceeds from the sale of his
shares of Vutex stock and the five parcels of real
property to pay the costs of his defense. This Court-
addressed that issue in its Decision of Septe_mber 3,
2007 (Doc. # 48), concluding therein that Peppel
was entitled to a hearing, during which the Govern-
ment would have the obligation of proving the ex-
istence of probable cause to believe that those as-
sets were subject to forfeiture, To reach that con-
clusion, this Court relied upon the decision of the
Sixth Cireuit in Unifed States v. Jamieson, 427 F.3d
394 (6th Cir.), cert. denied, 347 U.8. 1218, 126
S.Ct. 2909, 165 L.Ed.2d 937 (2006). Therein, the
Sixth Circuit noted that the District Court, in order
io determine whether a defendant was entitled to
such a hearing, had applied the two-part test, adop-
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ted by the Tenth Circuit in United States v. Jones,
160 F.3d 641 {10th Cir.1998), and that it had no
.“qual"rel” with the use of that test. Id. at 406-07. In
Jones, the Tenth Circuit held:

We think the proper balance of private and
government interests Tequires a post-restraint,
pre-irtal hearing but only upon a properly suppor-
ted motion by a defendant. Due process does not
automatically require a hearing and a defendant

may not simply ask for one. As a preliminary

matter, a defendant must demonstrate to the
courf's satisfaction that she has no’ assets, other
than those restrained, with which to retain private
counsel and provide for herself and her family....
A defendant must also make a prima facie show-
ing of a bona fide reason to believe the grand jury
erred in determining that the restrained assets
“constitute[ 1 or [are] derived, dirsctly or indir-
ecily, from gross proceeds traceable to the com-
mission of the [health care] offense.”

*2 160 F.3d at 647 (brackets in the original and
citation omitted). In its earlier Decision. (Doc. #
48), this Court concluded that the Defendant had
made both of those showings.

On October 19, 2007, this Court conducted an
oral and evidentiary hearing, which was directed at
the first branch of the Jones test, to wit: whether the
defendant has “demonstrate[d] to the court's satis-
faction that she has no assets, other than those re-
strained, with which to retain private counsel and
provide for herself and her family.” /4. Although
the Court had previously decided that this showing
had been met (see Doc. # 47 at 9-1 (), that issue was
revisited, because the Government had previously
indicated that it was going to dismiss the five par-
cels of real estate from iis civil forfeiture proceed-
ing, United States v. 9520 Cutler Trace, Dayton,
Ohio, Case No. 3:07cv217 (%9520 Cutler Trace ™),
thus raising the possibility that the five parcels con-
stituted or, upon sale, could constitute assets with
which o retain private_counsel or tc provide for
himself and his family. The Government has,
in fact, not dismissed said five parcels from the for-
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feiture litigation. In addition, the Court permitted
the Defendant to submit 2 memorandum and to
proffer evidence in support of the second prong of
the Jones test, to wit: & prima facie showing of a
reason to believe that the Grand Jury erred in de-
termining that the restrained assets, the proceeds
from the sale of the shares of Vutex stock, consti-
tuted gross proceeds traceable to the commission of
the alleged money laundering offense. Parenthetic-
ally, in its September Sth Decision, this Court had
concluded that, atthough Defendant had not made
the “strongest showing,” he had met his obligation
under the second prong of Jones, in large measure,
because the proceeds from the sale of the shares of
Vutex stock had not even been mentioned in the In-
dictment {(Doc. # 3). See Doc. # 48 at 10. That reaz-
oning became moot, with the filing of the Supersed-
ing Indictment (Doc. # 54), within which the sale of
those shares is alleged to constitute money launder-
ing and the forfeiture of those proceeds is expressly
requested. In light of that altered landscape, this
Court herein once again addresses the previously
resolved question of whether Peppel has made the
showings required under Jones. As a means of ana-
lysis, the Court begins by focusing on the Defend-
ant's financial wherewithal, following which it .
turns to the question of whether he has established
the second prong of the Jones test.

FN3. This. Court specifically identified
those five parcels in its Decision of
September 5, 2007. See Doc. # 48 at 2.
That specific identification will not be re-
peated herein, although they include the
Defendant's residence in Centerville, Ohio,
-as well as two adjoining lots and two farms
located in Waynesville, Ohio.

First, the Jones court held that, in order to be
entitled to a hearing during which the Government
would be required to prove the existence of prob-
able cause, a defendant must “demonstrate to the
court's satisfaction: that she has no assets, other than
those restrained, with which to refain private coun-
sel and provide for herself and her family.” 160

© 2011 Thomson Reuters. No Claim to Orig. US Gov, Works.
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F.3d at 647. Herein, as earlier indicated, this issue
was revisited during the October 19th oral and
evidentiary hearing, because the Government had
previously indicated that it was going to dismiss the
five parcels of real estate from 9520 Cutler Trace.
In fact, the Government has not requested that the
five fﬁfem be dismissed from that forfeiture ac-
tion. On the contrary, during this time, the
Government has merely requested that the Court
stay that civil forfeiture litigation, pending the res-
olution of this prosecution. See Doc. # 32 in 9520
Cutler Trace. Accordingly, since the five parcels of
real estate are, as a practical matter, not assets
available fo the Defendant, there exists no reason
for questioning the current validity of this Court's
conclusion in its Decision of September 5, 2007
(Doc. # 48), that the Defendant had met his burden
with respect to the first prong of the Jones test.
Based upon that Decision, therefore, this Court con-
cludes that the Defendant has met his burden with
respect to that prong of the applicable test, to wit:
that he has no assets, other than those restrained,
with which to retain private counsel and provide for
himself and his family.

FN4. Those five parcels of real estate are
also listed in the Supcrécding Indictment,
as property subject to forfeiture. See Doc.
# 54 at 45 and 47. The Government has not
requested that the Superseding Indictment
be amended to delete the request to forfeit

this property.

*3 Morcover, even if the Government had dis-
missed the five parcels of real estate from 9320
Cutler Trace, this Court would, nonetheless, con-
¢lude that the Defendant has met his burden with
respecf to the first prong of the Jones test. Defense
of this complex prosecution, which raises a number
of complicated accounting issues, will be expens-
" ive, This Court reached that conclusion in its
September 5th Decision. See Doc. # 48 at 9. The
evidence presented during the October 19th eviden-
tiary hearing merely reinforced that conclusion. In
- particular, Charles Faruki (“Faruki”), a local attor-
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ney with extensive experience in complex civil and
criminal matters, testified that atiorney's fees in a
prosecution such as this would, in his apinion,
range between approximately $2,700,000 and about
$3,000,000. See Doc. # 62 at 38. Without in-
dicating that it concurs with Faruki that atforney's
fees in a prosecution such as this will be in that
range, his testimony certainly confirms the Court's
conclusion that the defense herein will be expens-
ive.

FN5. Faruki also testified that retaining the -
requisite expert witnesses for trial would
cost between §310,000 and $597,000, See
Doc. # 62 at 38.

Arrayed against the expense of defending this
prosecution are the Defendant's assets. In an exhibit
he filed in March of this year, he identified his
equity in the five parcels of real estate as being ap-
proximately $550,000. See Doc: # 31 at Ex. C.
However, based upon the testimony of Andrew
Gaydosh (“Gaydosh™), a real estate broker, and giv-

-en the current state of the real estate market, this
~ Court finds that the Defendant would not be able to

realize a significant amount from the sale of the
five parcels of real estate, with which to find his
defense, because it would not be possible to sell
those parcels on an immediate enough basis in or-
der to use the equity realized as a result for that
parpose. Indeed, Gaydosh testified that it would
take at Jeast six months to a year to sell the real es-
tate. See Doc. # 62 at §4-85. Moreover, based upon
Gaydosh's testimony, this Court finds that Peppel
would not be able to fund his defense by borrowing
against the equity in the five parcels. Gaydosh testi-
fied that the current climate for real estate loans,
coupled with the facts that the Defendant is without
employment and under indictment would make

‘such a loan impossible. Accordingly, this Court

would find that the Defendant's equity in the five
parcels of real estate, together with any other assets
he possesses, would not be sufficient to pay for his
defense in this prosecution, even if the Government
had carried through with its representation and dis-
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missed those parcels from 9520 Cutler fl"mce.m\l6
FN6. The Government has argued that the
Defendant has the obligation of demon-
strating that he has no assets available to
use for defense, other than those re-
strained. That assertion is predicated upon
the use of that language by the Tenth Cir-
cuit in Jones. See 160 F.3d at 647 (noting
that the defendant must demonstrate -that
“she has no assets, other than those re-
strained, with which to retain private coun-
sel and provide for herself and her fam-
ily”"). This Court cannot agree with the
Government that the foregoing language
means that Peppel has failed to mest his
burden under the first prong of Jones, if he
possesses any assets. In Jamieson, the
Sixth Circuit used language which calls in-
to question the validity of such an argu-
ment. See 427 F.34 at 407 (indicating that
“due process should be honored when a de-
fendant's Sixth Amendiment right to coun-
sel of choice is threatened by virtue of the
restraint of his funds”). Herein, counsel of
Peppel's choice is so threatened, regardless
of the fact that it is not possible to say that
he has no assets.

Second, the Jones court also required that the
defendant * ‘make a prima facie showing of a bona
fide reason to belicve the grand jury erred in de-
termining that the restrained assels constitute or are
derived, directly or indirectly, from gross proceeds
traceable to the commission of the offense.” ”
Jamieson, 427 F.3d at 406 (queting Jones ). The
Defendant has filed an in camera memorandum,
under seal, - in support of his contention that he
has made the requisite prima facie showing with re-
sﬁe_:ct to the %'ﬁ%eeds from the sale of his shares of
Vutex stock. See Doc. # 68. However, before
diseussing the Defendant's arguments therein, it
must be emphasized that the Government is not

seeking the forfeiture of any funds or other assets .

held by Vutex. Rather, it seeks to restrain Defend-
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ant's use of the proceeds he received from the sale
of his shares of that entity's stock, proceeds which
are in his possession.

FN7. Although filed under seal, the De-
fendant's memorandum (Doc. # 68) has not
been provided to the Governnient. At the
conclusion of the October 19th hearing,
this Court permitted the Defendant to sub-
mit this memorandum in camera, because
the -Government did noi have the right 1o
respond to that memorandum and, thus, did

not need to see it. See Doc. # 63 at 153. In
addition, the Court noted that an in camera
filing would aliow the Defendant to avoid
disclosing to the Government his defense
to the existence of probable cause, which
could prejudice him at a probable cause
hearing, if such a hearing were to be held.
Id, at 154. In this Decision, this Court con-
cludes that the Defendant has failed to
make the necessary prima facie showing.
Therefore, there will not be a probable
cause hearing, and any disclosure of the
contents of the Defendant's memorandum
by the Court, in this opinion, can not preju-
dice the Defendant's defense at such a non-
existent hearing.

FNS. It bears noting that the Court has pre-
viously concluded that, with respect to the
five parcels of real estate, the Defendant
made a prima facie showing that the Grand
Jury erred in concluding that his down
payments and a portion of the percentage
increase in the value of each parcel, attrib-
utable to the down payment therefor, were
forfeitable, See Doc. # 48 at 11. See also
supra at 2-3. Nothing has been presented
to this Court in the interim which could al-
ter that conclusion.

#4 Tn that memorandum, the Defendant asserts
that the allegedly tainted funds he used to purchase
his shares of Vutex stock were deposited in a Vutex
account with contributions from other investors and
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then transferred to Vutex's capital account, into
which other funds were deposited and from which
funds were withdrawn, Defendant points out that
the allegedly tainted funds which he used to pur-
chase his shares of Vutex stock were commingled
with untainted funds in a Vutex account for over
three and one-half years. Based upon those factual
assertions, which this Court accepts for present pur-
poses, the Defendant contends that “it would be im-
possihle to trace the: Vutex stock-sale proceeds to
criminal conduct that purportedly occurred years
before.” Jd. at 18. In support of that premise, Pep-
pel relies upan United States v. Voigt, 89 F.3d 1050
(3d Cir.), cert. denied, 519 U.S. 1047, 117 8.Ct.
623, 136 L.Ed.2d 546 (1996), wherein the Third
Circuit held, inter afia, that the District Court had
erroneously ordered the forfeiture of the defendant's
jewelry, as assets traceable to the proceeds of his
criminal activity, in other words as tainted funds.
The defendant had transferred the tainted funds into
a bank account, into which untainted funds had pre-
viously been deposited. Thereafter, more untainted
funds were deposited into the account and funds
were withdrawn. Thus, the tamted funds had been
commingled with untainted funds in that bank ac-
count, It was from that account the defendant with-
drew the funds that were usec to purchase the jew-
elry which the Government contended was trace-
able to the tainted funds. In concluding that the

funds were not so traceable, the Third Circuit

wrote:

We hold that the term “traceable to” means ex-
actly whai it says. In light of our holding on the
burden of proof, this means that the government

must prove by a preponderance of the evidence

that the property it seeks under § 982(a)(1) in sat-
isfaction of the amount of criminal forfeiture to
which it is entitled has some nexus to the prop-
erty “involved in” the money Jaundering offense.
For example, if the defendant receives $500,000
cash in a money laundering transaction and hides
the cash in his house, the government may seize
that money as property “involved in” the money
laundering offense. If the defendant purchased a
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$250,000 item with that money, the government
may seek the remaining cash as “involved in” the
offense, whereas the item purchased is subject to
forfeiture as property “iraceable to” property in-
volved in the money laundering offense.

Where the property involved in & meney laun-
dering transaction is commingled in an account
with untainted property, however, the govern-
ment's burden of showing that money in the ac-
count or an item purchased with cash withdrawn
therefrom is “traceable to” money laundering.
activity will be difficult, if not impossible, io’sat-
isfy. While we can envision a sitwation where

. $500,000 is added to an account containing only

$500, such that one might argue that the probabil-
ity of seizing “tainted” funds is far greater than
the government's preponderance burden (50.1 %),
guch an approach is ultimately unworkable. As
the Seventh Circuit, speaking through Judge
Easterbrook, has observed, a bank account is
sifnply a number on a piece of paper:

*5 Bank accounts do not commit crimes;
people do. It makes no semse to confiscate
whatever balance hap_pens'to be in an account
bearing & particular number, just because pro-
ceeds of crime once passed through that ac-
count.... An “account” is a4 name, a routing
device like the address of a building; the
money is the “property” [for purposes of the
forfeiture statute]. Once we distinguish the
money from its container, it also follows that
the presence of one illegal dollar in an account
does not taint the rest-as if the dollar obtained
from [money laundering ectivity] were like a
drop of ink falling into a glass of water. .

[United States v.] $448,342.85, 969 F.2d 474,
476 (7th Cir.1992). :

Id at 1087 (footnotes omitted).m\]9

FNY. The Voigé court remended the matter
in order for the District Court to determine
whether the jewelry was forfeitable as sub-
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stitute property. Herein, Peppel argues that
substitute property cannot be restrained
prior to conviction, a proposition which
this Court accepts for present purposes.

In determining whether Foigt supports Defend-
ant's claim that he has made the requisite priina
facie showing, the Court begins its analysis with
the firm understanding that the Government is not
-seeking to forfeit fands or other assets belonging to
Vutex; rather, the focus of the Government's desire
are funds received by the Defendant from the sale
of his Vutex stock, funds which are in his posses-

_ sion. Without queétioning the legal principles enun-
ciated by the Woigt court, that decision does not
cause this Court to conclude that the proceeds the
Defendant received from the sale of his shares of
Vutex stock are not traceable to his alleged criminal
activity. Tn Voigs, the defendant commingled tain-
ted and untainted funds in one bank account, using
some of the funds therein to purchase the jewelry
the Government was seeking to forfeit. Herein, by
contrast, the Defendant's contention that he has
made the requisite prima facie showing, and, thus,
is entitled to a hearing, is based upon the premise
that Vutex commingled the tainted funds he had
used to purchase his shares of stock with money
others had invested in that entity and other untain-
ted money, received afier he had purchased his
shares of stock. Defendant does not contend that he
‘commingled the allegedly tainted funds used to pur-
‘chase the shares of Vutex stock, in an account
which contained other assets of his which were not
tainted. In other words, the Defendant contends that
he has made the requisite prima facie showing, be-
cause Vutex, the recipient of his allegedly tainted
funds, commingled that money with untainted
funds it had received from others, rather than ar-
guing that, after e had commingled tainted and un-
tainted funds, he used those commingled funds to
purchase the shares of Vuiex stock. If the Govern-
ment were trying to forfeit funds belonging to Vu-
tex (25 opposed to proceeds in Defendant's posses-
sion), Voigt would arguably suppori his position.
However, since the Govemnment is not secking to
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forfeit funds belonging to Vutex, for Foigr to sup-
port Defendant's assertion that he has made a prima
facie showing, the Third Circuit would have to have
held that the jewelry was not forfeitable, becausc
the jeweler commingled the tainted funds the de-
fendant had used to purchase it with untainted
funds that other customers had used to purchase
other jewelry. Most decidedly, the Third Cireuit did
not infer that the jewelry would not have been for-
feitable under those circumstances. In United States
v. Bornfield 145 F.3d 1123 (10th Cir.1998), cert.
denied, 528 U.S. 1139, 120 §.Ct. 986, 145 L.Ed.2d
935 {2000), the Tenth Circuit, citing Voige, held:

*6 In contrast, property “traceable to” means
property where the acquisition is attributable to
the money laundering scheme rather than from
money obtained from untainted sources. See
United States v. Yoigt, 89 F.3d 1050, 1084-87 (3d
Cir.) (“We hold that the term “traceable to’ means
exactly what i§ says.”), cert. denied, 519 US.
1047, 117 S.Ct. 623, 136 L.Ed.2d 546 {1996};
United States v. Saccoccia, 823 F.Supp. 994, '
1005 (D.R.1.1993), aff"d by 58 F.3d 754, 785 (st
Cir.1995) (agresing with district court's reason-
ing), cert. demied, 517 U.8. 1105, 116 5.Ct. 1322,

- 134 L.Bd.2d 474 (1996). In other words, proof
that the proceeds of the money laundering trans-
action enabled the defendant to acquire the prop-
erty is sufficient to warrant forfeifure as property

- “traceable t0” the offense.

Id. at 1135,

Herein, the Defendant took allegedly tainted
funds from an account at Melrose Capital Advisors,
LLC, which he used to purchase the shares of Vu-
tex stock. Peppel has not asserted that ke com-
mingled those tainted funds with untainted funds in
the Melrose account, before he purchased that
stock. Rather, he relies solely on the fact that Fufex
commingled his allegedly tainted funds with un-
tainted money it received from other sources. It
bears emphasis that the Defendant has cited no aut
thority in support of the proposition that funds tain-
ted by a money laundering scheme cease to be
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traceable to that scheme, because those funds are
commingled with untainted funds by the person
who receives them from the money launderer, in
exchange for other assets. In the absence of such
authority, this Court is not able to agree with Pep-
pel that the money he received from the sale of his
Vutex stock is not traceable to his alleged money
laundering, because Vitex commingled the al-
legedly tainted funds he used to purchase that stock
with untainted money it received from other

sources. Therefore; Peppel has failed to make a

prima facie showing that the Grand Jury “misfired”

by finding the existence of probable cause to be-

lieve that Defendant's tainted funds (i.e., the pro-
ceeds from his money laundering) enabled him to
acquire the shares of Vutex stock, even though Vu-
tex commingled those tainted funds with untainted
funds it received from others. The Government is
not secking to forfeit funds in the possession of Vu-
tex; rather, it is secking the funds in the Defendant's
- possession, which he received in exchange for the
sale of the shares of his Vutex stock. Indeed, the
Government alleges in the Superseding Indictment
that the Defendant sold those shares of stock to
third-parties. See Doc. # 34 at 42-44, Therefore, he
has failed to demonstrate that he is entitled to a
hearing, during which the Government would: be re-
quired to establish probable cause to believe that
the proceeds from the sale of the shares of Vutex
%tl%(ilf) are traceable to his alleged criminal activity.

FNIG. In his post-hearing memorandum

(Doc. # 68), the Defendant zlso recounts
the facts concerning the Government's fail-
ure to seck forfeiture of his shares of Vu-
tex stock or the proceeds from the sale of
same earlier in this prosecution, given that
it has heen aware of his ownership of that
asset for neatly three years. I the Defend-
ant contends that the Government's fzilure
in that regard, alone, is sufficient to estab-
lish the requisite prima facie case, this
Court cannot agree. In its Decision of
September Sth, this Court relied on the fact

Page 7

that the shares of Vutex stock had not even
been mentioned in the Indictment (Doc. #
3), to conclude that the Defendant had met
his obligation under the second prong of
_thé Jones test. See Doc. # 48 at 10. The
Court did not intimate that mere delay
alone was sufficient. Moreover, the De-
fendant has failed to cite authority to sup-
port the proposition that delay in seeking
forfeiture, alone, is sufficient to establish
the necessary prima facie case.

In addition, the Defendant has cited what
he asserts were violations of the U.S. At-
torney's Manual, which affected the
evidence presented to the Grand Tury.
Assuming for sake of argument that Pep-
pe! contends those asserted violations
serve as the basis for concluding that he
has made the necessary prima facie
showing, this Court rejects that proposi-
tion. In Costello v. United Siates, 350
U.8. 359, 76 S.Ct. 406, 100 L.Ed. 397
(1956}, the Supreme Court held that an.
- indictment is not subject to challenge,
because it is not supported by competent
or adeguate evidénce. This Court con-
cludes that it would violate the logic of
Costello to hold that a defendant can
make the requisite prima facie showing
required by Jones, by demonstrating that
the Grand Jury heard incompetent evid-
.ence, fe, evidence that was introduced
in violation of the U.S. Attorney’s Manu-
. ak

Also pending herein is the Government's Mo-
tion for a Status Conference (Doc. # §3), The Court
sustains that motion and has conducted one such
call and has scheduled another conference call for
Monday, March 10, 2008, at 1:30 p.m. During that
conference call, Defendant's counsel should ini-
tially inform the Court as to whether they wish the
Court to conduct a hearing, during which the Gov-
ernment witl have the burden of establishing prob-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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able cause to believe that kis down paymients for
and the portion of the percentage increase in the
value of each of the five parcels, attributable to the
down payment therefer, are subject to forfeiture.
Given the evidence presented during the October
19th ora] and evidentiary hearing, it may well be
that the Defendant has decided that the difficulty in
disposing pf those parcels of property means that
they are not a praciical source for the payment of
costs of defense. In addition, the question of
representation of the Defendant is to be resolved
and anticipated motion practice in this prosecution
discussed, if Peppel is to continue to be represented
by cwrrent counsel.

CFN11. In its earlier Decision, this Court
concluded that the Defendant had made
both of the showings required by Jores, as
they relate to the five parcels of real estate,
No event has since occwsred which could
cause this Court to revisit its conclusion in
that regard. - -

5.D.0hio,2008.

U.S. v. Peppel

Not Reported in F.Supp.2d, 2008 WL 687125
(8.D.Ohio)

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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GENERAL TESTING AND REPORTING REQUIREMENTS

Ohio EPA requirss that an Chio Intent to Test (“ITT"} farm be filed with the appropriate Ohio EPA representative at
least 30 days {or more if required by regulation) prior to the testing event. If a test witness is required by Ohic EPA,
withessas are scheduled on a first-come-first-sérved basis, so test date flexibility. may be necessary. Ghio EPA
expects 1o see the required testing and sample recovery/analysis performad per the applicable methods, without any
modifications. If ANY modification to the specified test methods, as published, is pia%né%gﬁ modificatig%é[?%%igg
to be datailed in the ITT with justification. as to why the modification is necessary.SAfema e Brocadures shelled o
Wihlna gsmmethb R donsiatied e SN and st alsdibemeedichihe TiT:  All proposed modifications
ara subject to the approval of Ohig panding on the nature of the modification, Ohio EPA may require the
testing company or facility to obtain written approval of the modification from USEPA. Do not expect Chio EPA to
approve any modifications on-site, or without adequate advance nofice. ’

hrs

Incomplete ITTs may be returned for imore information.

Below are commonly overlooked testing and reporting requirements. Please review test methods being proposed in
the ITT for a complete listing of the requirements that are expected to be met. -

JEST EVENT REQUIREMENTS:

All festing

« All field data sheets are fo be filled-out in pen, not pencil.

«  Correction fiuid is not permissible on any data sheet. Changes or mistakes are to be corrected with a single
line strikeout, and initialed by the parson making the change.

e All applicable pre-survey work shouid be avsilable for review on-site.

e Testing must be scheduled so it ¢an be completed within a nomal workday {5:00 am - 4:30 pm). At the
discretion of Ohio EPA, other test times may be available, but must be pre-approved. 1n addition, Ohio EPA
expects that festing must begin no later than 12:00 p.m. on the scheduled date, unless an alternative testing
time has been pre-approved by Ohio EPA. It is the responsibility of the facllity and the stack-testing
consultant 1o ensure thai this happens. If testing has not begun by noon, Ohio EPA staff may leave the
facility unless, in their professional opinion, the start of testing is imminent. At the point when Chio EPA staff
leave the facility bacause testing has not begun, the testing shall be rescheduled to a mutually agreed upen
date and time. ’ .

e Tests must be compleied such that each applicable "units of the standard(s)" ¢an be determined.

e Al meihod required eak checks are expected to be complsted pursuant to the method(s) being used.

s All Reference Method data being recorded electronicaily on site must be available in hard-copy form, or on
media supplied by personnal completing the testing in a .PDF format. ) .

s+ For testing that ocours with no Ohio EPA witness present, Ohio EPA reserves the right o require that a copy
of all field data coliected during a testing event be sent via emall in a ,PDF format within 24 hours of the end

. of the testing event. ) .

« Test runs must be made consecutively (back to back}, and completed within 24-hour of the start of the test,
uniless Ohio EPA has pre-approved an alternate test schedule.

-« For emissions units that have multiple stacks or outlets, all stacks or outlets must be tested simultaneously
for amissicns rate determinations. Destruction efficiency determinations require all inlet and outlet points be
tested simultansously. :

« It is understandable that a test may need io be postponed due to circumstances that would nct
allow representative conditions o be established, such as recent maintenance or modification,
equipment failure, or the absence of key personnel. However, concern that a test will result in a
determination of non-compliance is not a valid reason for postponsment, and a facility decision t
postpone without a valid reason may result in enforcement action against the facility. Co

Methods 1-4

o  Stack diameter and sample point measurements must be available for review and verification on-site.

«  Documentation of compliance with the specifications displayed in Figures 2-2, 2-3, 2-4, 2-7, and 2-8 of EPA
Method 2 must be avaliable for review on-site.
The time of dry molecular weight analysis must be recorded per EPA Method 3, Section 8.2.4

+ For emission rate corrections, 02/CO2 measurements are made utilizing an instrumental analyzer or an
Orsat analyzer in which the ime of analysis is recorded as per EPA Method 3B, Section 8.2.4.

Ohio EPA ITT _ Page 1 ' _ Ver.010208
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o A meter box check must be performad prior to testing per Section 8.2 of Msthod 5, and a copy of the meter
box calibration made available on-site. o

»  On-site determination of Method 4 moisture content is reguired.

«  Good condition, indicating-type silica gel must be used for Method 4 moisture determinations. Water in the
bottom of the silica ge! impinger, or indications of breakthrough in the silica gel, will invalidate the associated
test run.

e s Ny Y, S e e e ——

Methods 5, 8, 8 and 29/Isckinstic

« Nozzles used during iesting must be made available for on-site verification that Method 5, Section 6.1.1.1
specifications are being met, o ’

+  Paperwork indlcating thal thermocouple and barometric pressure readings are within Method 5
specifications must be available on-sife and included in the test report.

v Filter temperature must be monitored by a thermocouple that is in contact with the sample gas stream per
EPA Method 5, Section 6.1.1.7. This temperature must also be recorded at a frequency in keeping with
other sample train temperatures. ' '

«  Equipment must be available to allow for the on-site recovery of the sample probe, impingers and the
nozzie, .

« Al sampies recovered for off-site analysis must be sealed and labeled, and a "record of custody” must be
completed prior to leaving the site. ‘ :

«  Soiutions must be labeled with preparation date and time to confirm compliance with EPA Methad B, Section

. 7.1.3 ] Method & Section 7.1.4 / Method 29, Section 7.3.2 requirements. :

« Probe temperatures must be recorded. :

Method 7E

e On-site NOx converter check pursuant to Secticn 8.2.4 {or an Ohio EPA prior approved alternative NOx
converter check) must be completed prior fo each emissions unit-testing event.

Method 9

« Vigible emission readers must have photo identification and a copy of their current Method 9 certification
paperwark, available for review on-site, . :

Method 18
« Mathad 18 spike recoveries must be performed per the spedification of the applicable section.
»  Spike and recovery analysis must be performed for compliance methane analysis for subtraction from a total
VOC number. '

Method 25/25A

» The methodology selected fdr the measurement of VOC must be in acsordance with USEPA Emission
Measurement Center Guidance Document 033 (GD-033). '

Method 26
+  The filter temperature must be maintained at 248 degraes Fahrenheit or above.

All instrumenta! test methods

« Copies of all reference method calibration gas certifications must -be availabie for review on-sife, Ambient
air, scrupbed or otherwise, will not be allowed for use as & calibration standard {zero air generators will be
aliowed, however.) :

« Ifa calibration gas dilution system is utilized, Emission Measurement Technical information Center Test
Method 205 (EMTIC TM-205) must be performed, on site, fo validate system performance prior fo testing.
Calibration gas dilution systems shall not be used for 40 CFR Part 75 testing events.

Ohio EPAITT : Page2 - Ver.010208
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Cdmgliance testing using instrumental fest methods 8C, 7E. 10 and 20 {and test method 3A when data is being used

for anvthing other than molecular weight determinations

With the sample train in the testing configuration, responge time tests completed In accordance with test
method 7E, Section8.2.8, must be completed prior to stratification testing, and data must be available for
review on site. .

Stratification testing in accordance with test method 7E, Section 8.1.2, must be completed prior to each
tasting event, and data must be available for review on site.

All sampling points as dictated by the results of the sirsiification test are required to be sampled. Tha
sampling time.at each point is required 1o be twe timss the response time. (Please noie that this may cause

.compliance test runs to last for more than 60 minutes, depending on the respense times and the number of

points that must be sampled.}

Relative accuracy test audils (*RATA")

Ralative accuracy determinations are required for each unit of the standard.
Flow and molesular weight determinations, where required o convert data to units of the standard, are
required for each RATA run. :

" Moisture determinations are required for eacti RATA run. Ohio EPA may approve the use of one moisture

determination for two RATA runs, depending on the type of source/process, but prior approval is required.
The use of multi-hole sample prabas will not be allowed. ;

REPORTING REQUIREMENTS:

In addition 1o the above-mentioned conditions, please note that Ohio EPA must receive test results in a report format
consistent with the USEPA Emission Mesasurement Center Guidance Documents 042 and 043 {GD-042 and GD-043)
within 30 days of the test event unless additional time is allowed pursuant to permit conditions or rule reguirements
that have not been incorporated into the permit. Acceptable test reparts must contain the following:

All test reports

¢ Testing data reported in units of the applicable standard(s).

s+ Names and contact information for all members of the test team.

+ Facility representative name and contact information.

« Emission unit identification{s}, including Ohio EPA assigned ermissions unit 1.D.

« Copies of all field data sheets and measurements. )

« Copies of the completed “record of custody” for all samples removad from the testing site - if applicable.

« Fuili ouiside laboratory reporis with supporting documentation (please call if greater than 25 pages long) - if
applicable. ' :

» Copies of all relevant emissions unit process/operational data. . )

» Al formulas used in caiculating emission rates if different than specified in the applicable reference methods.

s An explanation of all disruptions encountered during the test period, {i.e., Meter box changes, process
shutdowns, broken glassware, stc.} ,

« Al applicable pre-survey work should be included in the final test report.

« Production records and paramatric monitoring data recorded. during testing must be included in the final
report. ' ' )

Methods 1-4

= Copies of the calibrations petformed on all Pitots, meter boxes, thermocouples, barometers, balances, and
nozzles used during testing and analysis. ‘ :

= Copies of the certificates verifying the accuracy of the equipment utilized to calibrate the meter boxes and
thermocouples utilized during iesting. ‘

Method §

» Copies of the gravimetric analysis performed on the pariiculate matter samples complete with laborafory

- conditions {ambient temperature, baromeiric pressure, humidity, and time of measurement).

Ohio EPA ITT Page 3 N Ver.010208
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Method 7E
e Copies of the on-site converter check performed per EPA Method 7E, Section 8.2.4.

Method 25/25A

» . Test results must be reported in terms of actual VOC, and not VOC as carbon or propane, i.mlesé specified
by the permit. .

All continuous emission monitoring system (“CEMS™) Methods

. Capias of all gas certification sheets for every calibration gas utitized.
¢ Response times for every analyzerin the configuration utilized in the-field {EPA Method 7E, Section 8.2.6).

All RATA reporls must also include;

The maks, model and serial number of each analyzer that is part of the facility CEMS heing tested.

7-day drift check data for all CEMS that are undergoing initial certification.

Linearity data, whers required, for all CEMS that are undergoing initial certification.

Relative accuracy determinations must be reported in each required units of the standard(s} for which the

CEMS are being used ta demonstrate compliance. )

+ Facility process data indicating that the facility epsrated at 50 percent or more of the normal load (EPA
Performance Specification 2, Section 8.4.1}. :

Failuré to Tollow the above guidance may result in Ohio EPA rejecting all or part of the associated test or testing
results. :

Ohio EPATTT ) Page 4 Ver.010208
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G.

H.

THE FOLLOWING ADDITIONAL INFORMATION SHALL BE SUBMITTED AS ATTACHMENTS:

Sample Train Information:

A schematic diagram of each sampling train.

The type or types of capture media to be used to collect each gas stream pollutant. {Include filter specification sheets)
Sample probe type, (2.9., glass, tefion, stainless steel, efc.) '

Probe cleaning method and solvent to be used, if applicable.

Laboratory Analysis:

A description of the Jabaratory analysis methods to be used {0 determine the concentration of each poliutant,

Descrig‘tion of QOperations:

A description of any operation, process, or activity that could vent exhaust gases to the stack being tested. This ghall include the
description and feed rate of all materials capable of producing pollutant emissions used in each separate operation. Maximum
process weight rate, or coating rate, and parameters such as line speed, VOC content etc. shauld be specifically documented with
calculations o confirm worst case scenario emissions. ’ ’

Note 1: All compliance demonstration testing shail be performed at maximum rated capacity as specified by the equipment

manufacturer, or at the maximum rate actuzlly used in the emissions unit operation, whichever is greater, or at any other rate as

agreed upon with Ohio EPA.

Note 2: If the emissions unit is not operaied at maximum capacity, or as close as possible thereto, the emissions unit might ba detated
- 1o the production capacity achieved during testing. )

I. Stack ang Vent Description:

J.

A dimensional sketch or sketches showing the plan and elevaticn view of the entire ducting and stack arrangement. The sketch
should include the Telative position of all processed or operations venting to the stack or vent to be tested. It should also inciude the
position of the ports ralative to the nearest upstream and downstrearm gas flow distirbance or duct dimensional change. The
sketches should include the relative position, type, and manufacturer’s claimed efficiency of all gas cleaning equipment.

A cross sectional dimensional sketch of the stack or duct at the sampling ports, showing the position of sampling points. In case of
a.rectangular duct, show division of duct into equal areas. )

For fugitive amissions testing, a sketch illustrating the specific emissions points to be observad must be included.

Safety:

Describe all possible safety hazards including such items as the 'presence of toxic fumes, high noise levels, areas where eye
protection is required, etc. MNote: Conditions considered unsafe at the time of the test will cause posiponement. ‘
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Good morning, Chairman Widener, Ranking Member Skindell, and members of the
Committee; | am Scott Nally, Director of the Ohio Environmental Protection Agency [ am very
pleased to be here this morning, and | thank you for the opportunity o testify on Substitute
H.B. 153, the biennial budget for FY 2012-13.

I present to you today a fiscally responsible budget; one that reflects the current econonic
climate while allowing us to maintain our essential operations as we continually look for more
innovative, efficient, and effective tools to carry out our work. | would also like to emphasize |
strongly believe that we must strike a balance between our role of protecting the environment
while allowing for economic development. Ohio EPA plays a significant role in the economic
vitality of our state and, as | have stated publically many times, | feel strongly that those two
objectives are not mutually exclusive. '

Budget overview

Funding for OhiO EPA comes predominately from federal funds and fees paid by regulated
entities. We receive almost no General Revenue Fund (GRF) dollars with one exception — the
testing of auto emissions in the Cleveland-Akron area.

Even though we are not dependent on GRF, | feel it is my obligation to Ohio taxpayers to
propose a fiscally responsible budget. It is important to be financially accountabie and
transparent and to illusirate o the regulated community that we are good stewards of the
funds we receive. Therefore, Ohio EPA's FY 2012 requested funding level was $187.9 million
(11.8% below FY 2011), and $184.2 million in FY 2013, an additional 2% below -- totaling a
13.8% reduction over the biennium. '

There are no fee increases in Ohio EPA’s FY 2012 — 2013 budget. In order meet our budget
goals, 53 positions will be eliminated through vacancies, attrition and the reorganization of the
Hazardous Waste Management Division into two of the Agency’s other divisions.
Consolidating permitting, inspections and enforcement for both solid and hazardous waste
into one division,(the newly named Division of Materials and Waste Management), and
moving the cleanup components of the hazardous waste division into what is now the Division
of Environmental Response and Revitalization, will make Ohio EPA more efficient.

50 West Town Strest, Suite 700 614 | 644 3020.
RO, Box 1049 614 | 544 3184 (fax)
Columbus, OH 43216-1048 www.epa.ohio.gov
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Additional savings will be realized from lower contracting costs in the successful scrap tire
program which has now completed cleanups at most of the known, large abandon scrap tire
dumps in Ohio. Contracting costs are also lower in the motor vehicle emissions testing
program as a result of competitive bidding. Ohio EPA’s legal advertising savings plan for FY
2012 — 2013 coincides with Governor Kasich’s statewide initiative included in the budget to
streamline the public noticing process which will result in significant budget reductions for
Chio EPA.

As | stated earlier, financial accountability is important and this budget provides transparency
and provides a true reflection of actual costs. In the past, Ohio EPA has relied upon internal
funding transfers to reimburse programs for the cost of services provided within the Agency.
Our FY 2012 — 2013 budget adds clarity to Ohio EPA’s actual costs by eliminating a
significant amount of those intra-agency funding transfers and the associated appropriation
authority for those transfers. In place of the current reimbursement process, the original cost
will be paid directly from the appropriate program or fund.

Budget Concerns

[ would like to bring to your attention a concern with Sub. H.B. 153, adopted in the House
Finance Committee involving the current E-Check program. This program is ctirrently being
conducted in 7 counties in northeast Ohio as a resuft of the federal moderate nonattainment
status for ozone in that area. Unfortunately, U.S.EPA is currently in the process of finalizing a
revised lower ozone standard which should be in place late this summer. That standard could
very likely result in significantly more counties joining northeast Ohio in that moderate
nonattainment status, triggering the federal requirement for emissions testing.

| have committed to providing legislators with all of Ohio's options for achieving air attainment.
Given the lower standard and the significant challenges with meeting the federal standard, |
need to be able to have all options available to the agency, including the type of emission

. testing program we will have into the future where the federal mandate exists. For the
following reasons, | request that the [anguage from the Executive version of H.B. 153 be

~ reinstated: ' '

» The amended language allows for only a decentralized program which will provide
less emission reduction credits than the current centralized program. | need to be
able to maintain utmost flexibility to allow all potential bidders to participate to
determine what program is the most cost-eifective, convenient, and reliable for both
motorists and the state;

» the amended language eliminates the requiremént that the contractor send reminders
to owners whose vehicles are subject to the E-Check every two years prior to the
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registration renewal. Lack of notification could result in ownefs forgetting to .
complete E-Check testing prior to the visit to BMV;

¢ the amended language only requires a “substantially similar” ozone precursor reduction
instead of the “same” ozone precursor reduction as is currently achieved by the program.

_ While the newly added language includes a provision for emissions analyzers to be BAR-
97 certified, there is no requirement for the decentralized stations to purchase this testing
equipment. These analyzers are needed to test vehicles older than 1996. Losing these
vehicles from the testing program could result in lost emission credit reductions of as much
as 48%. Those lost reductions would need to be made up by other means such as more

stringent emission controls on industries or implementing low-RVP vehicle fuel; and

» the amended language requires legislative approval fo expand the program to other -
counties that might become federally mandated to adopt a testing program when the
federal ozone standard lowers. Current law grants us the authority to conduct
testing where the program is federal mandated.

Program Initiatives

| would like to share with you a number of priorities | have established since starting as
Director at Ohio EPA that reflect my desire to enable the economy to-grow while encouraging
and improving environmental compiiance. The following are a brief overview of a few of the
initiatives we will work on at our Agency.

¢ ‘“In-lieu Fee” Program — Ohio EPA is working with the U.S. Army Corps of Engineers and

ODNR to help projects that have evaluated their options for wetland avoidance and
minimization, and are still faced with a need to mitigate for some wetland impacts to make
their project successful. By paying an “in-lieu fee,” the applicant is relieved of the burden
of finding a mitigation project while the appropriate mitigation still cccurs, providing a
greater chance of success with similar ecological benefits.

» Permitting efficiencies — | am seeking opportunities to permit facilities through the increased

use of permits-by-rule and general permits. In particular, | have asked my Division of Air

" Pollution Control to work with sectors of industry to utilize these tools in a manner that

helps both the Agency as well as the regulated facility to operate in compliance.

Eliminate permit backlog -- We are working to prioritize and streamline our operations to
efficiently manage and reduce our permitting backlog. | have asked the permit teams to
develop a JV bench to build their strength by working on less complicated permits, allowing
the A team to focus en the larger, more complex and time-intensive permits.

IT |h|t|atives and Compliance Assistance — | am asking my Office of Compliance Assistance '
and Pollution Prevention (OCAPP), as well as the |T Division, to provide tools to the
reguiated community to train therm on the services we offer to help them achieve
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compliance. This includes additional on-line reporting and permitting, like we do for water
quality monitoring data and hazardous waste reporting. - Additionally, our goal is to have
on-line fee payment for solid waste fees in place by June 30th with others to follow. In
addition, | am very pleased to announce that Ohlo EPA recently received confirmation of
the approval of our CROMERR appiication which will allow for electronic signatures by
permit applicants. .

Grand Lake Saint Marys — I have been working with the Governor’s office, the Ohio
Department of Natural Resources, and the Ohio Department of Agriculture to develop a
coordinated and multi-faceted plan to improve water quality at the lake by reducing
phosphorous levels through the use of a variety of tools. ' '

Brownfields redevelopment — While the Ohio Department of Development takes the lead in
pursuing opportunities for economic redevelopment, | am very interested in offering our
agency's assistance to help facilitate creative ways of addressing environmental and
economic redevelopment challenges that communities face. We need to look at target
programs to help solve these urban blight problems. '

Marcellus and Utica Shale — | have been working with the Governor’s office, Department of
Development, and the Ohio Department of Natural Resources to develop a coordinated
plan for permitting and managing the potential growth of this natural gas exploration in
Ohio. | want to be clear that ODNR has regulatory jurisdiction for sites involving shale
drilling, but USEPA has made it clear that this is an enforcement target for them.
Therefore, as a state, we need to pool our resources together as an “all hands on deck”
group effort to successfully respond to this issue.

Expedited Settlement Program (ESP) -- Given my priority of compliance first, | am initiating
‘modifications to the current enforcement process to help drive quicker compliance.
Historically, the existing enforcement options have been time consuming and resource
intensive for both the agency and the regulated entity. By developing new steps to be
used early in the enforcement process, | hope to resolve uncomplicated cases
expeditiously, putting a facility on notice of a problem, and quickly achieving compliance.

Conclusion:

| have high expectations for the positive impact Chio EPA can have on the environment and

the business climate in our state. | will make sure we are good stewards of the funds we

receive and that our regulatory programs are organized and equipped to efficiently manage

the work we need to do to make Ohio a great place to work and live. Your support is an

important part of this process and we welcome your input. Thank you for your time and |
welcome any guestions you may have about Ohio EPA.

i
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ABSTRACT

In order to encourage anti-drug policing, both the federal government and many state
governments have enacted laws that allow police agencies to keep a substantial fraction of assets
that they seize in drug arrests. By adjusting their own allocations to police budgets, however,
- county governments can effectively undermine these incentives, capturing the additional
resources for other uses. We use a rich new data set on police seizures and county spending to
explore the reactions of both local governments and police to the complex incentives generated
by these laws. We find that local governments do indeed offset the seizures that police make by
reducing their other allocations to policing, undermining the statutory incentive created by the
laws. ‘They are more likely to do so in times of fiscal distress. Police, in turn, respond to the real
net incentives for seizures, once local offsets are taken into account, not simply the incentives set
out in statite. When de facto policies allow police to keep the assets they seize, they seize more.
These findings have strong implications for the effectiveness of using financial incentives to
solve agency problems in the provision of public goods in a federal system: agents respond to
incentives, but so do intervening governments, and the effectiveness of federal and state laws in
influencing agents’ behavior is limited by the ability of local governments to divert funds to
other uses. :
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INTRODUCTION

In an effort to induce police Ifo do more anti-drug policing, both the federal government
and niany state governments introduced laws in the 1980s that allow police agencies to keep a .
substantial fraction of assets that they seize in drug arrests. This practice, known as drug-related
civil assef forfeiture, has been a source of considerable controversy, as the legal hurdles for
forfeiture are I§wer than for criminal conviction and those sobj ect to seizures can find .it difﬁcult
to recover their property, even when -they'are found innocent of related criminal charées.‘ :
Many claim (and our data confirm) that fér some localities forfeitures have become a major
revenue source for local police and prosecutors. Thus, Iaw enforcement agcncieé may be
motivéted not only by the desire to deter the crime, but also by tﬁc added inc’;enti\;e of potential
proceeds from anti-crime policing.

Agency problems in the provision of public goods (and the strat_egies for Solving them}
are certainly not unique to policing. Local school boards may try to undo the effects of state-
fevel school finance reforms, while teachers may not adopt the curriculum dictated by the school
board.? Welfare caseworkers may not steictly enforce the eligibility criteria included in welfare
reform. There are a num-ber of different strategies for solving these agencyrproblems. In some
circumstances, perfect contracts or laws can be written. When perfect contracts or laws are not
possible (such as when the agents’ actions are ﬁnobservable or multi-year commitments cannot
be made), however, incentives may be used to induce the desired behavior. This strategy has

been more commonly used in the private sector, but monetary incentives are used increasingly in

! Although this is a common criticism- of forfeitare laws (See Benson. Rasmussen, and Sollars {1995); Blumenson
and Nilsen (1998); Mast, Benson, and Rasmussen (2000); and Worrall (2001)), this behavior is consistent with the
laws® intent. Law enforcement officials maintain that asset forfeiture is a powerfil ool that allows them to “disrupt
the ‘working capital’ of criminal crganizations” (Stellwagen 1985) and “take the profit out of ctime” (Cassella
1997), thereby deterring firture drug crimes as well as punishing current criminals,

2 See Baicker and Gordon (2004).
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the provision of public goods —as in the sharing provisions of asset forfeiture laws.

The reactions of ]oéai governments to these'léws highlight a fundﬁmental prnblem in the
use of incentives to sclve agency' problems in the provision of pubiid goods in a federal system.
When several levels of government are involved m the provision of publlic goods, they may have
competing goals and constraints; In this case, while the states may have iniroduced incentives to .-
‘induce., &nti—dfug policing, county governments also _have jurisdiction over police policy and
police budgets. Counties have the. ability to adjust their allocations to police, in effect i_mdbing
the incentives created by the state. |

This paper explores the effect of the incentives created by asset forfeifufe laws on the

behavior of both local governments and ageﬁts. We analyze the effect of asset forfeiture laws 611
-police behavior, local budgets, and the relationship beiween the two. The relationship between
police seizures and local allocations to the. police budget is more complex than a naive
intc:ﬁretation of the statutes would suggest. While the laws were designed to increase anti-drug
polici;lg bsr creating monetary rewards for seizures, some states’ laws explicitly acknowledge
thét local governments could {(but should not!) reduce their own allocations t6 police in
response.” - Moreover, local governments may be more likely té do this -in some circumstances

_(such as when under fiscal distress) than in others. Police may respond to the de jure hlceﬁtives
created by the laws, or to the de facto incentives in. place after county off-setting behavior is
taken into accéunt. |

We use new and original data on drug-related seizures combined with detailed data on
county budgets to answer two sets of questions. First, do asset foffeiture laws really increase 1aw

enforcement budgets, or do local governments act to undo those incentives. with offsetting
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changes in police budgets? Are they more likely to do so when they face tighter budget-
constraints? Second, how do police change their seizure behavior in response to seizure laws?
Do they respond to the gross or the net incentives created by the laws?

We find that local governments do indeed partially offset police éeizures by reducing
' their own allocations to those policé budgets.the following year. Total police Tesources thus do
‘not increase by as much as a simple estimate of their gross seizures would suggesf. We find that
~ counties in some states and 1n some circumstances offset a mﬁch greater fraction bf police
seizures than others. For example the presence of a budget deficit causes counties to reduce
their allocations in response to seizures much more — and to aﬂocate those funds toward
spending on progTams like public welfare. To disentangle the effect of county offseﬁing from
police reactions to changes in their budgets, we use data on the timing of mayoral elections,
which, as suggested by Levitt (1997) and McCrary (200i), is systematically associated with an
increase in resource allocaﬁions to police. We find that police responses o these (anticipatéd)
budget windfalls are reléﬁvely small comﬁar@d to our estimates of county-budgeta:y offsets. Our
~ estimates of large county budget offsets in responsé to seizures -are thus robu:-’s-t to the potential
endogcnelty of police seizures.

We also find that the net incentives created by forfelture policies mﬂuence the behavior
of the taxgeted government agents. To the extent that Iaw enforcement agenc1es do get to keep
'assets they seize, they respond by changing their pattern of policing and increasing seizures.
Police devote substantlaliy more of their effort to antl—d:rug policing when their net revenues
ﬁém the actwlty.are higher. These fmdlngs are consistent with previous studies by Benson,

Rasmussen, and Sollars (1995) and by Mast, Benson, and Rasmussen (2000), which suggest that

3 1n fact, while many state laws such as Michigan’s include provisions explicitly stating that proceeds from asset
forfeiture are not meant-to supplant funds normelly provided to pohce by counties, these prowsums are clearly
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federal and state seizure laws change policing behavior. Our analysis reﬁne;,s these estimates by
distinguishing between de jure statutory sharing rules and the de facto net procee&s that police
keep (after other government offsets) or the intensity of anti-drug policing, yielding much
shafper estimates and a more compllete picture of responses to complex incentives.

Together, thése findings have strong implications for the effectiveness of using_ financial
incentives to solve agency probiems‘ in the provision of public goods in a federal system. Police
' rBSpoﬁd to incentives, but so do intervening governments. The effectiveness'r(and cosﬂiness) of
federal and state laws i influencing agents’ behavior is- limited by the ability of local

governments to divert funds to other uses.

BACKGROUND ON FORFEI’I‘iIRE

Private assets can be seized through both state _a;nd federal asset forfeiture laws.*
Under_staﬁding the relationship between these laws cla;iﬁ_es the net incentives faced by police;
and thus their effect on both police budgets and policing activity.

Federal drug-related civil forfeiture law datés back to the Comprehensive Drug Abuse
Prevention and Control Act of 1970. Since then, the authority of law enforcement agencies to-
seize assefs has expanded greatly, from property used directly in the commission df a drug crime
~ to that equal in value to “forfeitable assets that are no longer available” (Blumenson and Nilsen
1998, p. 45). In 1984, With the passage of the Comprehensive Crime Control Act, the federal
government established an “Equitable Sharing” provision, whereby state and local agencies

could request that the Department of Justice “adopt™ and then refurn or share in a drug-related

unenforceable. : .
_4 Under federal law, assets can be seized in three ways: (1) administratively, meaning they are uncontested and no
‘formal proceeding is required; (2) in a civil proceeding, meaning the property is contested and the government has
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asset seizure.” The explicit motivation for this provision was fo provide law enforcement at all
levels with an incentive to pursue drug crimes.

DOJ’s “success” in seizing assets in the early 1980s and its introduction of the equitable
sharing program brought asset forfeiture policies to the attention of state govefnments. Manyr
states responded by passing their own civil forfeitufe laws or By simply tapping in to existing
_IaWs on the books.” State forfeiture laws vary Widely; however, in.th.e fraction of seizureé
: feturned to the local agency, the way different types of property are treated, and fhe restrictions
on use of funds. Some states reﬁlrn the bulk of fu-ndsr to the seizing agency, while others
contribute them to a general law enforcement fund, éarmark them for specific uses, or pool them
with general revenues. A few states have specific constitutional provisions requiring seized
assets be devoted to education (e.g. Indiana and Missouri). Several others have recently passed
reform measures further limiting the fraction of sefzures that police can keep (e.g; Nevada) or
outlawing forfeiture without a criminal conviction (é. g. Oregon).® These restrictions are in parta
response to reports of forfeiture-related abuses, whicﬁ abound in both the pbpular press (e.g.
Dillon 2000) and the academic literature (Blumenson and Nilsen 1998).

Despite the specific sharing provisions laid outr in statte, both fedéral and state agencies

can exercise significant discretion in determining sharing. Local agencies themselves can

- filed a civil complaint against the seized property; or'(3) in a criminal proceeding, meaning a forfeiture count is
included in the indiciment of a criminal case.
3 See Blumenson and Nilsen 1998 for a thorough overview of state laws.
S Nevada’s law, which took effect in October 2001, requires that 70 percent of an agency’s proceeds above $1OO 000
be turned over to its county school disirict. The Oregon law, passed by referendum in November 2000, prohibits the
forfeiture of property without a criminal conviction. Utah, Arkansas, and Missouri have also adopted reforms. See
Blumenson and Nielsen (2001) and Di Eduardo {2001} for discussion of some of these reforms.
" The Civil Asset Forfeiture Reform Act (CAFRA) of 2000 further reigns in law enforcement’s ability to seize real
property under federal law by, among other things, shlﬂmg the burden of proof from property owners {o the
government and, barring exigent circumstance, requiring an order of forfeitareé for the seizure of real property. It
leaves intact, however, procedures for the seizure of cash, financial instruments, and conveyances (Short 2002). It
also does nothing 4o alter the most controversial aspect of civil asset forfeiture laws: by requiring only proof by 2
“preponderance of evidence,” a defendant’s cash and property can be forfeited even if he is acquitted of criminal
drug charges; which must meet the far tougher standard of proof “beyond a reasonable doubt.” .
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typical_ly choose whether to process a seizure through state authozl'ity or to have it adopted by tﬁé
DOJ. At first glance, one wou[d assume that the agency would choose the route with the more
genérous statutory sharing prévision (v%hich varies across states and time, according to the
provisions and timing of s;rate laws). Conversations with specific state agencies (detailed Below),
ﬁowever, suggest th'at' the DOJ often makes “deals” with local agencies to adopt seizures, and
that state agencies with discretion over the disposition of séized assets are also often williqg 1o
| pegotiate with local agencies; |
What is clear, however, is that local law enfércement agencies have the opportunity to
increase their budgets through drug-related civil lforfeiture‘s; Indeed, the federal government
once touted such “beneﬁts” of forfeiture (see Stellwagen and Wylic 1985) and opinion data
éuggesf law . enforcement understood the message. Worrall (2001) conducted a survey to.
determine local agencies’ perceptions of the role of asset forfeiture in their budgets. He fmds
that 30 to 45 percent of law eﬁforcement executives agree that “civil forfeiture is necessary as a
budgetary supplement.” This studjr addresses the budgetary implications of forfeiture policiés
more quantitatively, by examining the actual relationship between seizures and local law
enforcement budgets. |
Several .-previous sﬁ;dies have examined the effect of seizure laws on local law
enfdrcement beﬁa.vior (with the prevailmlg.claim being.that local police fespond to incentives by
seizing more), but most of these studies do not adequa_tely control for policy endogeneity or draw
inferences about the broader budgetary implications of forfeiture policies. Benson, Rasmussen,
and Sollars (1995) find a positive correlation benﬁeen police seizures and police ex_penditufes in
-a cross-section of s;.ome Florida agencies, but the cﬁusal conne;:tion is not clear. Mast, Benson

and Rasmussen (2000) find a positive correlation between the étatutory sharing in forfeiture laws
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and drug arrests as a fraction of total arrests in large cities.” .They have no data on the magnitude
of seiiurcs, examining instead state-year level variation in the fraction of seized assets police
retain by statute. In this study, we. use data on actual seizures o investigate the effect of these
laws and net sharing on police behavior. We next present a conceptual.framework and empﬁicai
strategy for understanding how state @d federal forfeiture plolicie's might affect both the
budgetary decisions of county govérnmeﬁts and the law enforcement activity of local police.
CONCEPTUAL FRAMEWORK AND EMPIRICAL STRA’I‘EGY

The choices faced by states, counties, and police agencies can be thought of as a standard
principal-agent problem in a repeated game setting. Assuming state laws are given exogenoﬁsly
and policing effort is perfecily observed, then in each pgriod the police must choose how ﬁuch
(costly) anti-drug policing effort to exert and the county has to choose how much of the seized
funds to leave with the police, and how much to appropriafe for county budgets through reduced
allocations to police’ We use a simplified approach that reduces both police and 60u'nty
preferences to a function of available resources (inputé), rather than outcomes from increased
resources (lower crime or better schools). In other wordé, the county makes expenditure choices
and the police make enforcement decisions that increase their own budgets. Legiélators and
police may be motivated to do this in part because, as individual agents, they can benefit from
higher salaries or perks such as nicer offices ot patrol cars (see Gordon and Wilson 1999)-. .

The county is thus maximizing:

Ulx,,x,) stY+IS2X,+X,

¥ They also control for drug use in a sub-sample of 24 cities. Oddly, this variable has no significant effect on arrests.
? As noted below, county zllocations to police are sufficiently large that they could offset the full amount of police
seizures through reductions if they choose. '
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where X is spending on police and X, is spending on other goods, Y is (exogenously given)
revenue, T is the statutory tax rate on police seizures, and 8 is the amount the police seize.

Similarly, the police are maximizing’
U, x, +(-7)5,5)

where the arguments are the total size of the police budget (more is better), but also seizure effort
(which they dislike). | |

In each period, the police first choose an effort level that produces a seizure amount
(which might be determined entirely by effort, or might be the product of effort and noise), and
-the county then chooses how m.uch money to allocate to policing, If this were .a one-period
game, the county would treat its share of the seizure proceeds (TS) as unconstrained income, and
would allocate it accordingly (with presumably only a small share to policing).”’ In that case,
however, police would have no incentive to make seizures. Because this is a repeated interéction
and the county‘ céres about future income from seizures, the couﬁty is motivated to leave
iﬁcentives in place.for police to seize. This implies that changes in county allocations'to _police

will not completely offset the seizures made by polioe [(1 -T)+ ax, > oj s whi]e seizures will be

a positive function of the net return to police | 85 -0 . Furthermore, if the county

)

o8

' The government's problem of choosing an implicit tax rate on seizures to maximize revenues is analogous to the
problem of labor supply taxation, where labor supply (like seizures) declines with the fax rate.

1fthe county is making utitity-maximizing allocations to the police, when new funds arc generated by seizures, the
county would presumably choose to allocate some small portion of them to policing, just as it chooses to allocate
some of its income to policing. Given that the fraction of the income of county residents allocated fo pehcmg is
small, this unconsirained fraction would likely be very small as well.
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has qonve)lc preferfcnces for spending, shocks to other income (Y) may affect its offsetting
behavior (particularly if the police can observe these shocks as well and have negotiated based .

on the expected distribution of these shocks). If counties value income more highly in times of

2
ﬁscal d1stress then they would offset more of police seizures in those times (a *, <O]- ‘We
a5 ey

estimate efnpirically these relationships between statutory sharing, county offsets, police effort,

and scizures.

We first examine the net effect of seizures made by local law. enforcement agencies on

their budgets [a;;'_;_) Although many state forfeiture laws were written so as to provide a

“windfall” to law enforcement (Stellwagen and Wylie 1985), this intent can be effectively
undone through budget offsets. In other words, parent (county) government can reduce its own
allocations, eliminating any increase in police resources through seizures. We thus estimate:

 Police Budget,, = o, + &, + fSeizures, _ + X X +¢, ¢S

s, t=]
where 7 indexes counties, 5 indexes stafes, and 7 indexes time. We include county and ycaf fixed
effects and covariates such as crime rates, uneu;ploymeut, apd the size of county government.
Police budgets and seiz_ures are expressed in real per capita terms. We weight regressions by the
population in each county, and cluster standard errors at the state level.”? Wé used lagged
seizures in this OLS specification as a first attempt to capture the causal effect of seizures on
budgets.”

It is impor-tant to note that the seizures police make are not included in the budgets they

receive from their parent (county) governments. /3, thus captures the degree to which counties

" The survey results in Worrall (20{]1} indicate that large police agencies, which typically correspond to police
agencies in large jurisdictions, report greater reliance on ‘and use of asset forfeiture.
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change police budgets in response 1o police seizures. We include analysis both of seizures made
through state statutes and seizures made through the DOJ. We are also interested in the

heterogeneity of offsetting behavior. To examine differential responses to local seizures, we

include the interaction of seizures with local deficits [a ‘X, ] :
as oy

Police Budget,, = a,, + o, + B Seizures,,, , + B,Seizures * Deficit,, , + X, T+,  (2)

To the exient thai counties reduce their' allocations to police, they have, extra funds to
spend on other programs or to reduce tax reventes. To 'expiore the use of these funds, we also
inclnde other categories as. alternate dependent variables.

There is clearly the possibility for causality to run the IOthcr direction: policé may
respond to. changes in the budget allocated to them by the county. While the timing of these
reactions helps gjvé Somc insight i;11:o causal pathways, the persisténce of both policing patterns -
and county budgets makes it diﬁicult to rely on timing alone to determine causdlity ina
‘simultaneoﬁs—equation framework. To better gauge the extent of reverse céusality, We Uuse an

instromental variables approach to estimate:

Seizures,, = a, +a, + B PoliceBudgets, , , + X, T + &, (3)

Our approach builds on the fa(:t.established by Levitt (1957) and further validated by McCrary
(2002) that municipal pélice hiring varies acros§ election cycles, increasing relative to the
average in election years. The obvious coroll&y is that, relative to the average, police spending
systematicaﬂy increases in election vears in a wéy that is unrelated to crim.e. We first

. demonsirate this occurrence. We then use variation in the timing of mayoral election cycles as

1¥ Results controlling for lagged or contemporaneous arrests are virtually identical.
10
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our instrument for municipal speﬁding on police to estimate the effect of budgetary changes on
dr'ug-related asset forfeiture.® We can thus evaluate the extent to which. local poﬁce vary their
seizure and drug arrest activity as a means to‘supplement their budgets in response to a shortfall
or reduce their effort in response to. a wihdfall. This allows us to put a bound on the extent to
which our 'previous estimates of county “offsetting” behavior may instead be capturing the
reaction of police to anticipated budgetary changes.™
The second question we ask is whether or not police respbnd to the (net) incentives for
seizures. The de jure incentive to seize is written_ into federal and state laws, and we see
whether police seize more and focus more on anti-drug policing Wheﬁ the statutory sharing rule
is higher. We analyze both the quantity of seizures and the number of arrests police make to

capture relative effort exerted by police. We thus estimate:'s
Policing Behavior,, = e, + f,Statutory Sharing, + X, ;T +g, (4)

Because localities may act to offset police seizures through reductions in their allocations
to police, however, the de facto incentives faced by police may be much 'smalbr. We next
charaﬁterize states into those where counties do a lot of offsetting versus those where litile
offsetting occurs by including state;speciﬁc iﬁteractions with DOJ program seizures in equation
'(_1). We consider DOJ as opposed to state seizures becaus;a we have this dat:a for all states, and

because all localities face the same statutory sharing percentage from seizures made through the

¥ Note we use the term shocks to mean changes that are uncorrelated with crime, rather than unanticipated by
olice. : '
f Somewhat more formally, the potential for réverse causality suggests a system of two simultaneous equations:
Seizures,, = B, + f,+ B PoliceBudgets, ,  + X, B+eg,,
PoliceBudgets,, =y, +¥,+ niSeizures,  + y,Election, + X, "+ g,
If, as previous literature suggests (and we show below), mayoral elections affect police budgets but not seizures
directly, we can use the mayoral election cycle to separately identify B, and v;. )

11
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federal p;‘ogram. We then use the state-speciﬁc gstimates of DOJ offsetting behavior as a
measure of how much localifies in each state are li_kely_.to offset seizures through the DOJ
program. We bonstruct a state-level dummy variable based on the size of this coefficient — states
. with smaller than average coefficients (in absolute value) are classified as “low offsetters” and
-states with higher than averégc coefficients aré classified as “high offsetters.” |

The net ﬁnanciél incentive for police to increase_ seizures and ‘anti-drug policing should
bea ﬁ;nction of the de fgcto increase in their budget — which is a function of both statufory rate;;

and offsetting behavior. We thus estimate:
Policing Behavior,, = &, + j3, Statutory Share,, + f3, Statutory Share,, * Low Offset, + X, T'+¢&,, (5)

to see whether police respond to the de facto incentives they face.

DATA

‘ We use data from several aifferent sources to perform this analysis. One important and
- novel component is that we have collectéd‘mfonnation on the value of .scizuies. made by police
agencies through 5 individual state statutes. We also use publicly available data. on forfeitures
through the DOT for all continental states, as well as local government spending, crime, and other
covariates. These data, which are discussed below, are summarized in Table 1. -Panel A gives
summary statistics for the full sample and Panel B for the 5 sfates for which we have state-

program seizure data,

16 A5 described below, state sharing rules do not vary within states over the time period for which we have state -
" seizure datz, so we cannot include county ﬁx_e:d effects.
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Forfeitures through State Programs

Information on‘ assets seized through state programs is not collected nationally, and
di;fferent states have different reporting requirements and data availability. We have gathered
data on éssets seized by local law enforcement agencies in (parts of) the 1990s for California, |
Florida, Pennsyivania, Arizona, and New York. Details on the form and scope of these data are
included in Appendix 1. We have aggre.gated these seizures to the county-year level. As shown.
in Taﬁle 1, in our sample of 5 states, _polioe. seize roughly one doliar per capita per year or about
1.4 percent of their annuel police budget thréugh state statutes. (The between-county standard
deviation is about two-thirds as large as the within~county standard deviation.}

We follow the work of Mast, Benson and Rasmussén (2000) and Worrall (2001) lin
codifying the sharing rules in each state, supplemented by our discus.sions with state officials.
Each state’s statute defines the fraction of seizures that are fo be returned to the seizing (police) |
agency. For example, in New York the statute dictates that 40 percent of net proceeds be
returned to the police agency, while in California 65 percent is returned. Thé Pennsylvania
statute suggests that all of the funds are to be allocated at the discretion of the District Attorneys

and Attorneys General, but in practice many of these funds are returned to the police.

Federal Dep;trtment of Justice Forfeitures

We also analyze the seizures that local agencies make through the_ DOJ. Pursuant {o the
Comprehensive Crime Control Act of 1984, state and local agcncie.s can request federal adoption
of asset seizures if (1) a federal agcncy was involved in the seizure or (2) the seizure was made
pursuant to the commission of a federal crime that provides for seizure, as is the case with any

drug offenses. After the seizure is “adoptéd” by the Department of Justice, the government can

13
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return up to 80 percent of the proceeds back to the seizing agency (before 1990, 90 peroent could
be returned). DOJ doeé, however, set minimums on the value of seizures in adoptive cases.

Data on seizures through the federal program are available annueally from 1990 ;LO 1998 at
the judiciéi district level. Uﬁformn_ately, these jﬁdicial reporting districts are then much bigger
than counties {or the agencies responsible for the seizure and in receipt of the revenués). We
allocate these _seizures to counties.based on population. We explore the validity of this allocation
ﬁsing supplemental data on DOJ disbursements s0 individual Io.cal agencies, which are availabllc
from 1998 to 2001.7 A.regressioi_l of the log of DOJ disbursements to counties on ‘;he log of
populatioﬁ, year fixed effec;ts, and the covariates discussed below yields a coefficient on the log
of population of 1.06 (with a standard efror of .04), suggesting that disbursements flow to‘
counties rbughly in proportion to their population.

| Tn the full sample, police seize almost two dollars per capita through the federal statute.
Thus, DO.T-process;:d seizures amount to about 4.3 percent of county aiiocations to police. In
our S-State'samp_le, police seize over three and a half dollars per capita through this program or
about 4.8 percent of their county allocation. As suggested by the éimilarity in the percent of
allocations they represent across the two samples, per capita DOJ-processed seizures are likely
. higher in our 5-state sathple because it is composed primarily of large industrialized states, with
‘ma_jor metropolitan areas, establishéd drug markets, and correspondingly large per capita police
budgets. Moreover, although fedefal-ly adopted seizures rcprésent about 77 percent of the value

of a county’s total annual seizures in the 5-state sample, they are not necessarily the police’s

17 \When agencies make seizures, the funds are deposited in a central account before being disbursed back to the local
agencies based on the sharing rules. Disbursements (unlike deposits, which get reported in the year of seizure)
occur with lags, depending on the timing of the disposition of the case. For this reason, and because of the limited
data we have on dishursemends throngh federal and state programs, we focus on seizores.
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preferred method of forfeiture.® Rather, the DOJ will not adopt a seizure unless it is at least
$5,000 in césh, vehicles or monetary instruments or $20,000 in real property. These DOJ
minimums én the value of seizures in adoptive cases imply that scizures falling below federal
‘_thrcsholds must be processed through a state program. Moreover, typically major drug stings,
the very cases that are likely to net significant asseté, involve federal agencies, evén when carried
out by.or with local police, and DOJ tries to exert its authority in the. processing of such

forfeitures..

Cqunty Budget Data

- County and state revenues ;and expenditures are collected by the Census Burean and are
publicly available. Data on iocal budgets is available for all localities every 5 years from the
Census of Government Finances, and for a sample (roughly half to two-thirds) aﬁnuai_ly from the
Survey of Government Fz’nané'es'? through 2001. All analysis uses real per capita revenues or
expenditures. Annual police budgets azie roughly $43 per capita for the fll Sémple and $77 per
-capita for the 5-state smﬁple._ As mentioned above, however, in both cases, DOJ-processed
seizures'are about. 4 to 5 percent of police budgets. Together seizures processed through the

federal and state statutes represent almost 7 percent of police budgets.

Mayoral Elections
Data on the vear in which city-level mayoral elections are held come from MéCrary
(2002), following Levitt (1997). We match each of the 52 cities in the McCrary data set with the

" county in which they are Jocated. We update the McCrary data for 2000 and 2001 using the

® fndeed, although some maintain that DOJ-sharing rules offer law enforcement 2 generous alternative to strict state

sharing provisions (Blumenson and Nielsen 1998), conversations with several officials in such states (e.g. NJ) reveal

that police typically prefer to process fheir seizures through the siate. )
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United States Conference of Mayors’ Election Results Database: 1999-2003 (andr verify using

information posted on individual cities’ web sites).

Covariates
Data on crimiﬁal activity and arrests is available annually at the county level through the
federal Uniform Crime Reports. Total arrests per 100,000 residents and “index I crime (murder,
rape, robbery, aggravated assault, burglary, larceny, and motor vehicle theft) arrests per 100,000
are almost identical across the two samples. Drug artests, howevef, represent about 9 percent of
arrests reported in the overall sample and over 12 percent in the 5 -sfate sub-sample. It is unclear
how much of this represents greater drug enforcement versus greater drug activity in thes; states
but either case should correspond to more forfeiture opportunitiés. We also use county-level

data on unemployment from the Bureau of Labor Statistics.

RESULTS
Using this data we answer two questions. First, how much and under what circumstances
“do counties offset police seizures by reducing their allocations to police? Second, how do these

incentives affect police behavior?

County Offsets of Police Seizures

The first issue we expldre is the net effect of seizures on the rest of pelice bﬁdgets.. If
parent governments fully offset the fmanéial‘ “gains” from seizures, then seizures will have no
effect on police resources. We estimate the effect of seizures through state‘ programs (for our
sample of 5 states) ém_d through the KDOJ program (for all states and the 5 state sub—samp]e)'on

county allocations to police budgets. All regressions control for index I crime arrests per capita,
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total county expenditures per capita, county unemployment rates, and county and year-ﬁxed
effects. Table 2 reports these results .with results for DOJ program seizutes in Panel A and state
program seizures in Panel B. Results in even columns also include state-speeific time trends."”
Béfh Panels A and B suggest that inc}egses in seizures within a county are associated
with reductions in budgetary allocations to police_ the following year, although, as will be
discussed below, the extent of offsetting dépends on the type of seizure made. The consistency
of this result is striking since conventional wisdoxﬁ might have suggested a pbsitive relationship
between changes in police spending and seizures (if both are related to unmeasured increases in
crime, changes in preferences, or increased resources for anti-drug policing).
Our results suggest that each dollar poljce seize through the DOJ prdgram is offset dollar-
- for-dollar by reductions in couﬁty allocations to police, with coefficients of -1.55 for the full
.sample and -1.31 for the 5-state sub-sample (columﬁs (1) and (3), respectively). Estimates
including state-specific time trends, although significant at only the 11 and 13 percent Ievéis, are
also consistent with full budgetary offéetting in response to DOJ-processed seizures. According
-to statute, as much as 80 ine_rcent of these “fe&era.liy adopted” seizures are returned to law
enforcement, with the DOJ keeping the balance and state and county governments typicaily
receiving nothing — but county governments use the. budgetary authority at their disposal to
capture much of the gains from seizures. '
Seizures made through state prdgrams, however, do not appear to be offset at the same
rate. As shown in colﬁmns (3) and (4) of Panel B, each dollar of seizures mﬁdé By police
through the state program results in a reciuction of an (insignificant) 25 to 40 cents in county

allocations to police.‘ (As discussed above, -even in these 5 states the DOJ seizures are fully

1% R esults with county-specific time trends are quite consistent, but are computaﬁona{ly intensive and lack power
because of the limited number of observations we have per county.

17
A37



" offset.) This finding clears up some confusion about police usage of DOJ versus state program
seizures. Many who have studied asset forft?iture maintain that DOJ-sharing rules offer law
enforcement a generous'alternative to strict state sharing provisions (Blumenson and Nielsen
1998). However, local police often prefer to'process their seizures through the state, even when .-
their state offers a less generous sharing rule than the federal government. These results provide
some insight into why this is so: far from providing a bigger Wmafall, seizures processed
throug_h the DOJ are typically completely captured by the county government throﬁgh reductions
in allocations to police, while seizures through the state program are only partially offset.

Why would ,oountigs be less likely to offset the seizures made through the state program?
First, state and county governments typically share in some fraction Qf state-processed seizures
already (cxplored more below). Second, coum:ieé may in fact offset DOJ-seizures more than
state-processed seizures as a way to “punish” loqal police for 1t-)‘.ypassing state and local authority
and strengthen thefr ﬁcéntive to seize tﬁough the state program. Finally, state laws may be
“enacted endogenously: that is, state seizure laws may be passed Ey states at a time when local
governments intend to spér_ld more on policing,

Unfortunately, we do not have an insﬁ‘ument for the enactment of state laws, but we can
explore the circumstances under which these laws seem to bind most. Ope possibility is that
‘when a Jocality faces fiscal distress, it co-opts more of the funds the police seize. To test this
hypothesis, we include the size of 4 county’s deficit (or Surpius) as & 1egressor and the interaction
betweenr the deficit and seizures made by police in the county (either througﬁ state progfams or
the DOJ program), bqth lagged one year.® As columns (5) to (8) of Panel A. show, the greater
the fiscal stréss on a county {as measured by the size of its deficit — real per capita expenditures

minus real per capita revenues), the more it captures police seizures with offsetiing reductions in
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its allocations to police. A $100 per capita increase in the county deficit results in a 70 cent
offset in DOJ program seizures and a 60 cent offset in state program seizures. These results are
consistent across samples and are robust to the inclusion of state-specific timé trends.
If counties usurp DOJ-processed seizures ﬁom police budgets, where do they spend the
" money? Table 3 explores the possible reallocation of police budgetary offsets by county
governments. Counties appear to reallocate police budget offsets primarily to other criminal .
: justice programs? In particular, a one dollar increase in seizures is associated with a roughly 80
to 95 cent increase in allocations to correctional and judicial budgets. In times of fiscal distress,
however, offsets are redirected to increases in public welfare spending: a $100 per capita
increase in the county 'deﬁcit results in a 90 cent offset in state program sejzures but a
corresponding inﬁrease in public welfare budgets.” Spending oﬁ other budget categories, such as
fire protection and health and hospitals (not shown here), does not respond to seizures, overall or
in times of distress. . | |
The results from Tables 2 and 3 suggest that the de jure share of seizures that ﬁolice are
supposed to receive by state and federai statute may not correspond to the de facto share that
they actually receive when associated changes in their budget are taken into account. Seizures
through- the DOJ program seem to be entirely offset by localities, but seizures through state
programs seem to be offset more in times of fiscal distl;ess. |

One potential problem with this specification is the dynamic reaction that police might

2 A county deficit is its total spending less expenditures; thus the variable is positive in times of fiscal distress.

2! This is consistent with Baicker’s (2001) finding that the shock of financing a capital crime 4rial may be absorbed
in part by decreases in police spending. ' C

2 Tnterestingly county allocations to highways, like police, are reduced when seizures increase: a one dollar
increase in seizures, either DOJ or state-processed, is associated with a roughly 50 cent reduction in county
allocations to highways. In contrast to police offsets, seizure-related highway offsets do not increase in times of
distress. Why would highway spending be reduced in response to seizures? ‘One-possibility is that highway budgets
capture allocations to local highway patrol units, many of which make seizures of vehicles and the like when they
find illicit substances in the course of routine traific stops.
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have to county offsets. If police increase their seizures when counties cut their budgets, then our
estimates may be capturing this reaction as well. To try to distinguish between budget offsetting
_anﬁ police “ﬁmd—raising” in anticipation of shortfa.llé, we exploit the timing of mayoral election
cycles to'see how the systematic increase in police spending experienced in election years affects
the value of asset seizure activity. Counties are assigned the mayoral election year of the largest
city in the juri sdiction and the analysis. for this section is limited to 52 large US. cities.”
| Table 4 looks at the relationship between the timing of inayoral elections and pol—ice
‘budgets and arrests for our full sample aﬁd the sample of 5 states. Mayoral elections a:re.
associated with an increase in per capita county-level police spending of roughly two dollars in
the full sample and four doHars m the state sample. One reason for the higher avérage spending
response to n-la_yoral.elecﬁons in thé smaile;r sample is that it is restricted to a higher share of
counties that correspond uniquely fo a city (e. g Miami, New York, Philadelphia, San Francisco).
In other words, the full sample may introduce more measurement error into ﬂ‘ler election-year
indicators. To the extent that county spending includes spending from towns and cities that do
‘not have directly elected mayors and/or are not on the same election cycle as the main city in that
county, We are un.derstating the increase m spending associated with rmlayo'rall elections.
Nonetheless, these results strongly .suggest ﬁat real per cépita spending on police increases-in
election years.® The results in columns (2) and (3) suggest tﬁa’c mayoral elections are only
weakly related to a reduction in drug arrests relative to index crimes arrests (or total arrests).
Table 5 uses this variation to instrument for police budgets and to then examine whether

police adjust their seizure behavior in response to exogenous changes in their budget. Column

2 | evitt (1997) and MoCrary (2002) consider 59 large cities. We cut the sample down slightly because some of the
associated counties are not in our main analysis. These cities are: Arlington, T3 Austin, T Honoluly, HI; Mesa,
AZ; New Orleans, LA; Saint Panl, MN; and Washington, D.C. .

24 We found no effect on spending in other budget categories — consistent with previous literature.
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(1) presents the OLS regression results from our two samples. The point estimates are negative,
suggestiﬁg that increases in spending are associated with reductions in the value of seizure_s, but
in neither case are they statistically distinguishable from zero. The main 2SLS regression results
in columns (2) and (3), with the latter including state-spe'ciﬁc time trends, are fﬁirly precisely
estimated and are significantly larger than the OLS coefficients. They suggest that a one dollar
© per capita exogenous increase in police spending leads toa rpughly 6 cent decrease in per capita
seizures. This reaction is intereétfng, but small in light of the offsét estimates in Table 2 (whiéh :
suggest an almost dollzr for dollar reduction in police budgets). Inde;ed, if we assume that the
estimated dollar reduction in police spepding following a dolar Jincrease in DOJ seizures
captures county offsets and police behavior alone, then police fundraising can account for at
"most 6 percent of the relationship.' In contrast, police fundraisiﬁg rﬁay account for as much as 23
percent (6/26) ﬁf the estimated relationship between states seizures and police budgets. In both
cases, however, these estimates suggest that, while the offset estimates may also capture a

behavioral response on the part of police, this bias is rather small.

Police Responses to Iﬁcenti‘;es '

We'next explore the responses of police to the de jure-and de facto incentives that they
face. We include the statutory sharing rﬁle to capture de jure incentives, but interact them with
‘an indicator variable for states in which counties do the n;lost offsetting of police seizures, as
described in equation (5) ab0ve.- Taken fogether with state statutory sharing rates, this offsetting
measuré alléws us to estimate the response of police seizure activity to net or de facto financial
incentives.

These resulis are shown in Table 6. As shown in columns (1) and (2), while police

respond to the share of seizures they are entitled to keep by statute, ‘they respond more when they
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are in states where localities actually allow them to keep the funds without an offsetting
reduction in other allocations. In particular, a 10 percentage point increase In state sharing is
associated with'an increased value of state seizures of roughly 19 cents per capita plus an
additional 9 cents per capita in states where there is felatively little offsetting of DOJ seizures.-
quice are also much more likely to nse the state prdgram relative to the DOJ program when they
are allowed to keep rno;e of the prqceeds without offset, as shown in columns (Sj and (4). (Note
that this specification speaks to the mix of .seizures, and thus a_bstracté from: other factors that
might be influencing the magnitude of seizures.)

If the de facto sharing of seizufes influences the amount of seizing that police do, it must
be influencing the number of arrests, composition of arrests (between-drugs and other crimes), or
character of drug arrests (bigger busts, more arrests for sales versus pﬁsscssion). Columns (5)
thfough (12) explore these mechanisms. Comparing columns (3) and (6) Suggests that while
{ocalities in states with higher statutory sharing make more drug arrests per capita, this effect
holds only where budgetary reductions are not used to offset seizures. In other words, it is de
facto rather than de jure sh&ing rules that are associated with higher drug arrest rates. This
relationship between de facto as opposed to de jure sharing and drug arrest rates is irue not only
in an aﬁsolute sense bqt also as a proportion of index crime arrests (cotumns (9) and (10)).
Finally, conditional on making a drug arrest, police.in states that allow them to keep more of
their seizures are also les-s likely to make the arrest for sales as oppo_sed to possession. 'This
finding is consistent with policies aimed at targeting money rather than drugs. For example, in
the 1980s police in New York City were directed to impose roadblocks dn_th.e southbound lanes
of 1-95, where drug buyers could be found carrying cash, rather.than northbound lanes, where

~ sellers could be found carry drugs (Blumenson and Nielsen 1998). In short, these results are
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consistent with the idea that police respond to increased net incentives (statutory sharing minus
budgetary offsets) by seizing more and that they do so by making more drug arrests per capita

and focusing more on drug possession offenses.

CONCLUSION

Counties and police respond to incentives driven by seizures laws in a sophisticated way ‘
that depends both oﬁ the reaction of the other party and on the fiscal circumstances that affect
their marginal utility of the fands. We find that Iocal governments do indeed capture a
significant fraction of the seizures that police make by reducing their other allocations to
policing, undermining the statutory incentive created by state seizﬁre laws. They are more likely
to do so in times of fiscal distress. Police, 111 turn, respond‘to the real.net incentives for seizures,
6nce local offsets are taken into account, not simply the incentives set out in statute. ‘When de
facto policies él]ow poIice.to keep the assets they seize, they seize more. Thus, a simple analysis
_of the leffects of asset forfeiture laws, as they appear on the books, will provide a limited or even
distorted view of the effects of these policies.

More generally, these findings have strong implications for the effectiveness of using
financial incentives to solve agency,proﬁlems in the provision of public goods m a federal
system. The effectiveness of federal and state laws in influencing agents’ behavior is iimited by
the ability of local governments fo divert funds to other uses. Ignoring this yieids a misleading
picture of the responsiveness of local agents to incentives and .the effectiveness of federal and
state. policies. Understanding the financial incentives faced by each agéncy and each level of
government involved in the budget process is a crucial component of designing policies to affect

the prdvision of public goods.
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APPENDIX I: DATA ON FORFEITURES THROUGH STATE PROGRAMS

Arizona

s Since at least 1994, the Arizona Attorney General could transfer all money and proceeds from forfeitures to the
seizing agency. The forfeiture laws specify that money from drug seizures be used for law enforcement
_ purposes or for highly targeted, anti-gang-related or anti-drug-related youth activities.

s We have obtained Arizona state-processed seizures and proceeds as well as disbursements for the DOJ to local
agencies (reported by county) are available for fiscal years 1995-2001,

California

o Since 1994, California has divided the proceeds from seizures between the education (24 percent), the
prosecuting agency (10 percent), a nonprofit for educating [aw enforcement and prosecutors on asset forfeiture
(1 percent), and law enforcement (65 percent, although with restrictions that vary by county)., There is some
anecdotal evidence that these funds have been anticipated in state budgets, and that allocations to counties have
been reduced accordingly.

e We have obtained California datz on seizures by and disbursements to individual agencies for 1996 to 2001 and
by county for 1995-2001 calendar years. '

Florida

»  Distribution method varies by seizing agency, but may not be spent on normal, law enforcement operating
expenses. (For example, buying police cars would not be permissible, but helping a particular neighborhood
impacted by illegal substances would be considered appropriate.) Agencies that received at least $15,000 must
expend af least 15 percent of the procseds for drug treatment/education/prevention, crime prevention, safe
nelghborhoods, or school resource officer programs,

=  We have obtained provided semi-annual reports on seizures and disbursements from Florida. The data is
© available electronically for 1996 to 2002, and in hard copy from 1992 to 1996.

New York

= Since 1990, roughly 30 percent of seizures in New York are returned t6 the claiming autbority (DA), 40 percent
to the claiming agent (usually the locat police agency, but some DAs have their own police agents), and 30
percent to substance abuse fund (OASAS).

* We obtained New York data on seizures and disbursements from annual reports in hard copy with icformation
at the agency and county level for 1992 to 2001 calendar years.

Pennsy[vama

»  District Attomeys and Attorneys Geperal receive 100 percent of proceeds from forfeifures in Pennsylvania, but
ugnally give it back to the seizing ageney, with the provision that the money must be used for drug enforcement.

e  We have obtained Pennsylvania data on state-processed ssizures and proceeds for fiscal years 1994-2601. We
have coded the datz on cash seizures and proceeds from property sold.
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Table 1: Swmmary Statistics

Mean - Std Dev N
Panel A: Full Sample
*Seizures through DOJ (Sreal per capite) $1.97 $294 27576
Share of City-Years in a Mayoral Election 0.31 0.46 1040
County Budgets ($real per capitai
Tc;n‘;al Speﬁding | $867.43 $1,000.59 45536
Allocations to Police $45.41 " $61.41 45307
Arrests (per capita)
Total Arrests 4873.6 2626.7 . | 5008 ll
"Index" Crime Arrests 916.1 529.1 50076
Drug Armrests 446.0 . 363.7 50283
Panel B: 5-State Sample
Seizures through States-($real per capita) 51.14 $2.01 1536
Seizures through DOJ ($real per capita) §3.51 $4.605 2385 7
Share of City-Years in a Mayoral Election 0.27 0.45 365
Com;ity Budgets ($real per capita) |
Total Spendirig $133646  §1 ,447.68 4629
Allocations to Police $76.83 $91.43 4542
Arrests (per-capita)
Total Arrests 48999 . 2616.3 - 4371
"Ihdex" Crime .M'rests 048.9 528.8 4366
Drug Arrests 587.1 419.6 4371

Notes:

County-year observations, weighted by population.

State program seizures are from PA, NY, CA, FL, and NY, various years

(spanning 1954-2001).

DOJ program seizures are reported by DOJ by judicial districts (allocated to

counties based on population), 1990-1998.

County budget data from Bureau of the Census, 1990-2001.

Arrest data from Uniform Crime Reports, 1990-2001. -
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Table 4;: Mayoral Election Cycles

Dependent Variable:

Mayoral election year indicator

State-Specific Time Trends
Qbservations -

"All'" Cities
Police Budgets Arrests .
Index Crimes Drug/Index
2.02 -8.5 -0.003
(0.93) (10.9) (002}
yes yes - yes
599

699 682

Dependent Variable:

Mayaral election year indicator

State-Specific Time Trends
Observations

Cities in 5 States

Police Budgets Arrests
Index Crimes Drug/Index
- 428 92 -0.001
(0.96) (11.2} (.002)
yes yes - yes
245 244 230

Standard errors are clustered by state and given in parentheses.
All regressions include county and year fixed effects. ) .
Controls include per capita spending on public welfare, reported index crimes per capita
(for budgets and seizures) and county smployment fo population ratio.

The "All" Cities sample includes 52 large US cities; the sub-sample 16 such cities.
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Table 5: Effect of Police Budgets on Seizures

Dependent Variable: Per Capita DOJ Program Seizures
OLS 2818 2818
A" Cities
Police Budgets -0.009 -0.053 -0.06
(0.010) {0.029) (0.026}
State-Specific Time Trends No No Yes
Observations 300 399 399
Cities in 5 States -
Police Budgets -0.006 -0.059 -0.057
(0.010) (0.022) (0.020).
State-'Speciﬁc Time Trends No No Yes
Observations 147 147 147

Standard etrors are clustered by state and given in parentheses.
All regressions include city and year fixed effects and are weighted by population.
Controls include per capita spending on public welfare, index crimes per capita and

" eounty employment to population ratio,

The timing of maryoral elections is the instrument for police budgets. '

The "All" Cities sample includes 52 large US cities; the sub-sample 16 such cities. '
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