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APPELLEE'S MEMORANDUM CONTRA TO
APPELLANT'S MOTION FOR STAY

OF ADMINISTRATIVE ORDER

Appellant, W. David Leak, M.D., has moved this Court for an order staying the

execution of Appellee State Medical Board of Ohio's (hereinafter "Board") August 13,

2008 Order permanently revoking his certificate to practice medicine and surgery in the

State of Ohio. Dr. Leak has already practiced for almost three years following the

Board's revocation of his certificate. His continued practice presents a threat to the

health and safety of his patients. This Court should not grant this Motion because Dr.

Leak has not shown that the Tenth District Court of Appeals abused its discretion when it

denied Dr. Leak's Motion to Continue the Stay pending appeal to this Court.

1. PROCEDURAL OVERVIEW

Dr. Leak is a board certified anesthesiologist and a diplomat of the American

Board of Pain Medicine. Leak v. State Medical Board of Ohio (10th Dist.), 2011 -Ohio-

2483. In August of 2006, the Board notified Dr. Leak of its proposal to discipline his

license based upon allegations of practicing below the minimal standard of care in

violation of R.C. 4731.22(B)(6) with respect to his treatment of twenty four patients,

among other violations. Following a 17-day administrative evidentiary hearing, the

Board voted to permanently revoke Dr. Leak's certificate to practice medicine and

surgery in Ohio after finding that he committed numerous violations of the Medical

Practices Act in his care and the patients alleged, including practicing below the standard

of care on numerous patients.

Dr. Leak appealed the Board's Order to the Franklin County Court of Common

Pleas pursuant to R.C. 119.12 on August 25, 2008. The Court of Common Pleas granted

a stay of the Board's Order on September 9, 2008. The Common Pleas Court stayed the
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Board's Order for the duration of the appeal, or the expiration of fifteen (15) months,

whichever occurred first. Upon a motion to extend the stay filed on November 19, 2009,

Judge Reece issued a second stay in this matter after the fifteen (15) month period had

expired. A decision on the merits came shortly after on December 15, 2009, affirming

the Board's Order of permanent revocation of Dr. Leak's license.

Dr. Leak appealed the decision to the Tenth District Court of Appeals on

December 31, 2009. It is important to note that, pursuant to the express language set

forth in the decision by lower court, Dr. Leak's stay expired once the decision was

rendered by the Common Pleas Court.' Once again, however, Dr. Leak sought a stay and

Judge Reece issued an order on January 13, 2010 staying the Board's Order pending the

appeal to the Tenth District Court of Appeals. The Board opposed each request for stay

in this matter. The Tenth District issued a decision affirming the Board's Order on May

24, 2011. A judgment entry was issued on May 25, 2011. The Order of the Board is

now finally in effect and Dr. Leak's license is permanently revoked.

The Tenth District held that Dr. Leak routinely ran patients through his "program"

at Pain Control Consultants, Inc., a program which consists of subjecting patients to

many useless and medically meaningless tests, shooting them up with steroids and finally

prescribing narcotic pain medications. There was no apparent attempt to actually heal

these patients through exercise and/or rehabilitation. As the State's two experts, Dr.

Katirji and Dr. Chelimsky testified, many of these tests ordered by Dr. Leak were

worthless from a diagnostic standpoint.

' Dr. Leak erroneously claims in his Motion for Stay that the Court of Appeals decision to
deny his request for stay to that court was contrary to law because the court did not find
that the Common Pleas Court abused its discretion. The Court of Appeals was not
reviewing the lower court's decision to grant the stay, since the stay expired when the
lower court rendered its decision.
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Dr. Leak has avoided the revocation of his license for almost three years. At this

point, following the ruling of the Tenth District upholding the Board's order and denying

Dr. Leak's motion for continued stay, it is almost impossible for him to argue a

likelihood of success on the merits as required by R.C. 119.12. Even if he were to

successfully argue this point, he still has failed to show that an unusual hardship will

result if the Board's Order is not stayed. Finally, the safety and welfare of the public will

not be protected if a stay of the Board's Order is granted.

II. LAW AND ARGUMENT

Revised Code 119.12 sets forth very specific standards which must be met before

the Court may grant a suspension of a Board order:

The filing of a notice of appeal shall not automatically operate as a
suspension of the order of an agency. *** In the case of any appeal from
the state medical board, the court may grant a suspension and fix its terms
if it appears to the court that an unusual hardship to the annellant will
result from the execution of the a%ency's order pending the termination of
the anpeal and the health, safety and welfare of the public will not be
threatened by suspension of the order.* * *

R.C. 119.12 (emphasis added). Revised Code 119.12 also specifically enumerates a

fifteen month limit on the length of a stay granted by the Court of Common Pleas for

Orders issued by the Medical Board. This limitation indicates that the legislature

recognized the significant potential for risk to the public's safety caused by allowing a

physician to continue to practice after an order issued by the Board revoking this license.

Dr. Leak has far exceeded this fifteen month limit.

This motion is governed by Bob Krihwan Pontiac-GMC Truck, Inc. v. General

Motors Corporation (10th Dist. 2001), 141 Ohio App.3d 777, 783. The Kriwhan court

concluded that, "when reviewing whether a trial court properly granted or denied a

motion to stay an administrative order, the standard of review employed is an abuse of
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discretion." Id. at 782 (citing Carter Steel & Fabricating Co. v. Danis Bldg.

Construction Co. (3rd Dist. 1998), 126 Ohio App.3d 251, 254).

Kriwhan also establishes the standard for determining whether an unusual

hardship exists as required by R.C. 119.12. The Kriwhan court adopted the federal

standard articulated in Hamlin Testing Labs, Inc. v. United States Atomic Energy Comm.

(6th Cir. 1964), 337 F.2d 221, concluding that there were four factors to be considered:

(1) whether appellant has shown a strong or substantial likelihood or

probability of success on the merits; (2) whether appellant has shown that

it will suffer irreparable injury; (3) whether the issuance of a stay will
cause harm to others; and (4) whether the public interest would be served

by granting a stay.

Id. at 783. In determining whether to issue a stay of an agency order, "courts give

significant weight to the expertise of the administrative agency, as well as to the public

interest served by the proper operation of the regulatory scheme." Id. at 782 (citation

omitted).

Dr. Leak is not able to meet any of the above requirements. In fact, the only thing

he argues in support of his request is that the denial of a stay would "ruin his professional

life". Appellant's Motion, p. 6. Nor has he provided this Court with any indication that

he has changed his medical practice, which the lower court and the Tenth District have

acknowledged is below the minimal standard of care. In fact, Dr. Leak acknowledges

that his professional situation has not altered since his original 2008 appeal. Id.

Therefore, the Board respectfully requests that his Motion be denied.
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A. Dr. Leak Has Not Met the Legal Requirements for a Stay

Pursuant to R.C. 119.12.

1. Dr. Leak has not shown that he will suffer an unusual hardship

if the Board's Order is not stayed

The language of R.C. 119.12 makes clear that an appellant must show more than

the financial hardship inherent and expected in losing his professional license; the statute

requires that the appellant prove that he will suffer an unusual hardship. As explained by

Judge John W. Reece of the Summit County Court of Common Pleas in State Medical

Board vs. Alsleben
(Mar. 17, 1980), Summit Cty. C.P. No. CV80-3-0614, unreported:

There is a dearth of authority in Ohio defining what constitutes `unusual
hardship'. However, some reasonable analysis may be helpful. The very

term itself presupposes that the legislature foresaw that there would be a

hardship in every one of these types of cases. Therefore, it must be
concluded that the lawmakers meant just what they said when the
adjective `unusual' was included. That there will be a hardship in this

case is certainly true, as in every case. The question is whether there has

been a showing that it is an unusual one.

Id. at p. 1-2. Unusual hardship also means more than the loss of the right to practice

medicine:

While it can hardly be denied that the loss of one's license to practice his
chosen profession constitutes hardship, it is equally clear that something
more and unusual is required to satisfy the statute.

Id. at p. 2-3.2 Courts throughout Ohio have repeatedly held that the mere denial of the

right to practice medicine is not an `unusual' hardship as contemplated by the General

Assembly. Randall Leuvoy v. State Medical Board (Oct. 10, 2006), Franklin Cty C.P.

No. 06CVF10-1247, unreported (Frye, R.).

2 Copies of all unreported decisions cited herein are attached.
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The rulings of the Franklin County Common Pleas Court in similar cases support

this conclusion 3
See, e.g. Benjamin Gill, D.O. v. State Medical Board of Ohio

(Sep. 14,

2007), Franklin Cty. C.P. No. 07CVF09-11839, unreported (Brown, E.) (loss of income,

property, clients, employees, and reputation are inherent results of loss of license and do

not constitute unusual hardship);
Hazem S. Garada, M.D. v. State Medical Board of Ohio

(Jul. 9, 1998), Franklin Cty. C.P. No. 98CVF06-4873, unreported (Sadler, J.) (loss of

practice does not constitute "unusual hardship"); Roy v.
State Medical Board of Ohio

(Aug. 9, 1993), Franklin Cty. C.P. No. 93CVF05-3734, unreported (McGrath, J.)

("`unusual hardship' means more than the loss of the right to practice medicine");

Williams v. State of Ohio Department of Insurance
(Jan. 12, 1994), Franklin Cty. C.P.

No. 93CVF08-5808, unreported (Reece, J.) ("That there will be a hardship in this case is

certainly true, as in every case. The question is whether there has been a showing that it

is an unusual one"); Essig v. State Medical Board
(Nov. 2, 1994), Franklin Cty. C.P. No.

94CVF10-7097, unreported (Sheward, J.) ("The Court is not persuaded that Appellant's

claim of injury to his practice and loss of income constitutes `unusual hardship' as

contemplated in R.C. 119.12").

Dr. Leak claims that, "a stay is essential to prevent any further ruin of Dr. Leak's

personal and professional life." (Appellant's Motion, p. 6). As the Franklin County Court

of Common Pleas has consistently ruled on these matters, there must be a showing of

something more than the usual professional and personal consequences that would

naturally flow from the loss of a professional license. The Tenth District Court of

Appeals reviewed Dr. Leak's request and found that no such unusual hardship has been

3 Although the State acknowledges that Common Pleas Court decisions are not typically

relied e whattcon t tutes unusual hardship pursuant to R.C el 9e 12 ^e the only cases that
anal
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shown by Dr. Leak. Dr. Leak has failed to show unusual hardship as required under the

first prong of the test set forth in R.C. 119.12, therefore, his motion for a stay of the

Board's Order should be denied.

2. Dr. Leak's continued practice would threaten the public's

health, safety and welfare.

Since Dr. Leak has failed demonstrated that he will suffer an unusual hardship if

the Court denies his request for a stay, it is not necessary to consider the impact a stay

might have on the health and safety of the public. Essig, supra. However, even if it were

necessary to reach this part of the test, Dr. Leak could not demonstrate that his continued

practice would not pose a danger to the public.

The facts noted in the Tenth District's decision clearly establish that Dr. Leak's

continued practice is a threat to the public's health, safety and welfare. The State's

expert medical witnesses presented testimony that Dr. Leak had performed unnecessary

and invasive tests on patients, had failed to adapt his treatment methods and

recommendations based on the results of these tests, and that Dr. Leak had general

engaged in pain management treatment that maximized fees rather than providing critical,

individualized treatment to patients. Leak, 2011-Ohio-2483 at ¶ 4. Both of the State's

experts also testified that these tests were ineffective or worthless from a diagnostic

standpoint and that each of Dr. Leak's patients was referred for the same array of tests

regardless of pain symptoms or otherwise assessable factors and circumstances

underlying the complaints of pain. Id. at ¶ 11. The experts further opined that the testing

ordered and conducted by Dr. Leak lacked sufficient documentation in the patients'

medical records, establishing fundamental reasoning or medical judgment underlying the
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need for the tests and little follow up or invocation of the test results when proceeding to

prescribe pain medication and treatment for those patients. Id.

The Board's Order in his case was issued on August 13, 2008. Dr. Leak was

granted a stay starting in September of 2008 and running all the way until the Tenth

District Court of Appeals decision issued on May 25, 2011, a period of approximately

thirty-three (33) months. The potential for abuse if another stay is granted by this Court

is significant. By failing to meet the minimal standard of care with the patients at issue,

Dr. Leak demonstrated that he cannot be trusted to safely practice medicine. The Board's

Order has now been reviewed and upheld by two different courts on appeal. Dr. Leak has

not presented any evidence in his Motion to Stay that would show that he has

discontinued the dangerous prescribing and treatment that caused the Tenth District to

affirm the Board's revocation Order. In fact, Dr. Leak acknowledges in his Motion that

he has not altered his practice since the Board found it to be below the standard of care.

Appellant's Motion, p. 6. Keeping Dr. Leak in a position where he still has access to

patients creates a risk to his patients' safety.

B. Dr. Leak Has Not Demonstrated a Strong or Substantial Probability of

Success on the Merits.

It is virtually impossible for Dr. Leak to demonstrate a strong or substantial

likelihood of success on the merits of this case prior to filing his Memorandum in

Support of Jurisdiction or a brief on the merits. In fact, it is unlikely that the Court will

even choose to review the Tenth District's decision in this case because it does not

present an issue of general or great public interest and does not invoke a substantial

constitutional question.
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Furthermore, this matter is a companion case to Brian Frederic Griffin, M.D. v.

State Medical Board of Ohio (10th Dist.), 2009-Ohio-4849. A discretionary appeal was

filed October 9, 2009 with the Court. Dr. Leak's case is nearly identical to that of Dr.

Griffin in that the same allegations were made against each physician. However, the

Board issued different disciplinary sanctions for Dr. Griffin since he was a student

working under Dr. Leak's direction and was not responsible for setting up the illegitimate

nerve testing scheme that Dr. Leak was exclusively responsible for instituting. This

Court declined to review Dr. Griffin's discretionary appeal of the Tenth District's

decision upholding the Board's Order and issued a decision dismissing Dr. Griffin's

appeal on December 30, 2009. Therefore, it is unlikely that this Court will choose to

review the decision by the Tenth District in this case.

Should the Court choose to review this case, however, Dr. Leak cannot show a

likelihood of success on the merits given his unsuccessful challenge of the Board's Order

revoking his certificate to practice on both the Common Pleas Court level and on the

Appellate Court level. Dr. Leak raised four assignments of error to the Tenth District, all

of which were unanimously overruled.

C. Neither the Court of Appeals nor this Court is Bound by the Decision of
the Common Pleas Court to Grant a Stay of the Board's Order.

Dr. Leak argues in his Motion for Stay that the Court of Appeals was required to

grant him a stay because the lower court found him entitled to a stay. He argues that the

Court of Appeals is bound by the lower court's decision unless it finds an abuse of

discretion.

On January 13, 2010, the Court of Common Pleas granted Dr. Leak's third

request for a stay pending his appeal to the Tenth District. The decision expressly states
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that enforcement of the Court's decision "will be stayed during the appeal of this matter

to the Tenth District Court of Appeals or further order by that court." Thus, once the

Court of Appeals rendered its decision, the lower court stay automatically expired. At

that point, the decision by the Tenth District to deny Dr. Leak's stay was not a review of

the lower court's actions, but a new action by the reviewing court. There has been no

showing by Dr. Leak that the Tenth District Court of Appeals abused its discretion in

denying Dr. Leak's most recent attempt to stay the Board's Order.

MEMORANDUM IN OPPOSITION TO APPELLANT'S MOTION TO
EXPEDITE AND REQUEST FOR ORAL HEARING

Dr. Leak filed a request for a stay on June 29, 2011 accompanied by a motion for

expedited relief and request for an oral argument or informal conference. The Board

submits that no oral hearing is necessary, as Appellant's motion and the state's response

provide sufficient information for the Court to issue a decision.

As to the application of the Board's Order, the Board's original Order, mailed on

August 15, 2008, states that it "shall become effective thirty days from the date of

mailing" of the Board's Order. The thirty days began to run on the date of mailing,

August 15, 2008. Dr. Leak obtained a stay of the Board's Order on September 9, 2008.

thus, twenty-four days had run before the Board's Order was stayed. In accordance with

R. C. 119.12, the Common Pleas Court's entry of September, 9, 2008 stated that the stay

would expire fifteen months after the filing of the notice of appeal, or when the court

issued its decision, whichever came first. The notice of appeal was filed on August 25,

2008, and the fifteen-month period required by statute expired on November 25, 2009.

On November 23, 2009, the common pleas court extended the stay over the Board's

objections that the statute did not permit extension of the stay.
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The common pleas court issued a decision on the merits on December 15, 2009,

affirming the Board's Order permanently revoking Dr. Leak's license. Dr. Leak appealed

to the Tenth District Court of Appeals and filed a request for additional stay pending

appeal with the common pleas court. The common pleas court issued an entry granting

the motion on January 13, 2010. The Tenth District Court of Appeals unanimously

affirmed the lower court and Board Order in a decision issued May 24, 2011. The entry

was issued on May 25, 2011, thus ending Dr. Leak's stay. Dr. Leak filed a motion for

expedited consideration of yet another request for stay pending his appeal to this Court.

The Tenth District Court of Appeals denied that request, ruling that Dr. Leak had not

demonstrated entitlement to a stay pursuant to R.C. 119.12.

As discussed above, twenty-four days passed between the original mailing of the

Board's Order and the common pleas court's first stay. Further, more than six days have

passed since the expiration of the common pleas court's most recent stay. Thus, the

thirty-day period provided in the Board's Order has already expired, and there is no need

for oral argument on this issue. The Tenth District Court of Appeals correctly

determined that Dr. Leak has not demonstrated that he is entitled to further stay of the

Board's Order.

III. CONCLUSION

Based on the foregoing, the Board respectfully requests this Court deny Dr.

Leak's motion for a conditional stay of the Board's August 13, 2008 Order which

permanently revoked his certificate to practice medicine and surgery in Ohio. Dr. Leak

has been granted almost three years of practice since the Medical Board permanently

revoked his medical license. He has had no success in arguing his appeal. The

companion physician in this case, Dr. Griffin, had no success in his appeal. The
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likelihood of success on any further appeal is remote. To allow Dr. Leak the ability to

practice during the duration of this appeal could endanger the health, safety and welfare

of the public. The Board respectfully requests that this Court deny Dr. Leak's motion for

stay. Moreover, the Board asks this Court to deny Dr. Leak's motion for oral argument.

Respectfully submitted,

MICHAEL DEWINE (0009181)
Ohio Attorney General

yl( C. WILCOX* (0063219)
* Counsel ofRecord
Assistant Attorney General
Health and Human Services Section
30 East Broad Street, 26th Floor
Columbus, Ohio 43215-3400
(614) 466-8600
(614) 466-6090 facsimile
kyle.wilcox@ohioattorneygeneral.gov
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CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing Appellee State

Medical Board of Ohio's Memorandum in Response to Appellant's June 29, 2011 Motion

for Stay of Execution of Judgment During Appeal, and Memorandum in Response to

Appellant's June 29, 2011 Motion to Expedite and Request for Oral Hearing was served

via regular United States mail, postage prepaid this 5h day of July, 2011, to Douglas E.

Graff, Esq., James M. McGovern, Esq., Levi J. Tkach, Esq., 604 East Rich Street,

Columbus, Ohio 43215, counsel for W. David Leak, M.D.
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Board fevoliing h^ ri^lt td practice ui the state of Ohio. V^hi?e that appeal is

pend`ui^ he seeks a sta^; so that h^: can remain in actiive practice. Dr. LeuVoy has

also su^znftteda lettP^ A`to whoni'it zrlay concern" dated actober 3, 2oo6 from

debora2i I^tockrtvood,' A+.S.^N., L:I:S-W.1 Ms. Rockwood is employed by the

Lancas^er City Schoo'Lg iincl, based on her experience, states "this vvill be a real

heath care crisis" if lot!3 income fa.inilies served by Dr. InuVoy do not have his

services. 'fihat probltsi^i is compfsiiitded:; she continues, because "our local heath

deparl^'x?erit physicia ifias just ret7red.'^ The Medicat Board opposes the Doctor's

request to f`emain in practice pentluig appeal

5tat^? laiv e^lr^i^y sets o^Yt two criteria for this court to app_y in deciding

whether a licensed na.^:dical prlifegsional may remain in practice pending an

appeal from tlie Mei3i6^l Board, Dr. LeuVoy is only entitled to a stay of the

license recation if he demonstt'ates: "that an unusual hardship to the appellant

wi7l result from the eXecution of th^? agency's order pending determination of the

appeal," and lhat "th6 health, safety and weldare of the public w7 `Il not be

threatened by suspensit5n of the order:" R.C. §x19.12.

The material before thig court does not demonstrate any "unusual

hardslvp"' to tl?e app211ant, as tfi.at phrase has been construed in a number of

Appellaat first submitted Ms. Rockwood's letterfo tbe coiut with no ir,dication it had been shared w^th

couasel for the Medical $oard: The covrt'S staff bascor,urmed that it bas now be.en served on Board

couoseI. T}te court is filing t}ie letter fot the record, and considers it in ;uling on the stay request.
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C the Medreal Board m tRe_r segal_
e^ed'uq c-prior cc3u^t decisions Potn {

i ^5ortantl^' a preponde^nee of the Evidence before h s eou t doesr unI _ -.e: obnei
not derrionstrate that tte haa?th and safe.ry of t_F,e public would not be threateaed

if this cburi suspenas ti7Y^ Nfedical ^3c5ard order_

P^o court takeS sti^pehsion of a doctor's license lightly. Futhe n ore> grare

concerds nave bee^ e^tessed by 7v^s. Roel wood concern ng possible har n Y at

be caused to the l6s^'-'f'come cammunity in Fai^'eld County- However, this
may
case bas ?Irea€iy bee^" fhorovglrlJ &a niied In everp case `ure decision of thE

Med_ca7. Board is en^fled ta weight because ihe Board includes pract:c;nag

members of the profe55io^ whose education asd experience contribute to their

work. Beyond ^at, d^reice is dVe the Doard si•rr^ply becat^e ^aL _s ho; u Oh io

law is iAzitten: the BWtd, not the eohit system, has prirna y Junsd.caon over

professional lieensurO V^^n thiS state,
i4s is customaff; here a Niedicat Board hearing examiner iirst received

eviderlce. Folloi6h49 fhat, he `ti`tCSte . a report to the fvll Board in wbich he

recori7s-t.efided sancticaYi.s againsf the DOctor. Tbereafter, a second hearing was

heTd b^-,foi°6the full Bkrd at whic?i Dr. Leutioy's case was reexamined. Frior to

the fa11 Board's consi6rati®n of his ta5e^; Dr. LeuVoy nled written objections to

ort tri^ PP^ornmendation. Dr. LznVoy was also
'^ Repthe he:aYiYig eamn^P

erLriitted to address & fuIi Boar.°cl..p
Be^jond the dJ^tence orlnar4 given to a Board decision in evaluating a

stay toqu(st, in this P^tdcular t.a
* !;(^ tht. court believes addiiional deference is due

d2e
thrs heighteneA revielM dccut'red because some Board members hada tp ,

diffieiilty tindPrstandifig "the st6ty" using only their hearing officer s Report and

Reccin`rnendaiion (pp. 6 and 9y "Draft Minutes" of the Board's Sept. i6; zoo6

heari.trig.) As 2. result br- Egner and Dr. 5`teinbergh, in paricular, reexaamined for

therriselvt',s the und(itlying evidence in individual instances of patient care. They

focu"s6 d 11
meclicirie 'tvas prescrtbed by Dr: T.euVoy (since late in the day the drug Ritalin

causes sl^eping proM6ms), andhow the Doctor's charts memorialized his basis

Asfor diagriosing patiertts with "ADIiD, or diabetes, or hyperlipidemia to the



Iatter, hey con luded "the ^esultd
wf [ApPel12 ^s pat entl teSt ag aren't in be

tes'° of Sept. 16, 2006^ord CP r0 O$ the Draft T^ lnt
ev d in ihe way individuzL ?nembers oi the

Tloroughnes's is ^larly ent
B^ a^.d disr^.lssed this case. The Board was in no sense

ecalBoard exam in dM̂es. (Some , uisalninzrk of a hearing zxf„"
te worubber stamnits^erelym

court's txperiez^ce, ads^i- n TatR e` a^eu^i^ are
unablz to of er such a thorough

ndabav e t^k{^ t^ork of their hearing e°arniner.)
revewcsvera

re a
ly d spos^tive,not ne essbers a

I^dividuftl comTfi^nts bv Board stem

but vzeiqed collec't1vej'^ thE^y rer7ect what appeaF to be fair._ we11 do mer._ted

e*itic srhs of TSz. Leu^J^ys patient care. For instahce, Dr. Ste^bergh A r
firmed

atients ^i €^f B)
To

J ^pethe vievv that the nu nL and doesn't have the time toe a day
for hex ethat he sees et^Eirelj+ too rr^an} :R P o^ate ^e for the Gatients in

grovide what fhis Ba^Sd considers to be app' P

Ohio "(p 9) N^.
S1o^i rriade tbe ;same obseraation about hov Dr. LeuVoy

vras

seeing 50 PaIIeh^ a ai^^' (p'ti.) `'^djeeoves used by Board members to describe
dardtheir professidnal ro^tion to Dr. LeuVoys stan of pracuce arz also

i^y^uctrve: "it`s hein6.t^' (P 1'): uHe's not kept up, whether he was ever `up' '
ble" CP 13); "what he has

1 `his ptactice owledge base is just deplora
CP 3)'s
g ven i5 not approprlalc CP ?S) E'^ed upon the IIraft Minutes, Dr I euVoy

is forttinate thst the I^iiiira did noi peYtalan ently revoke his right to practice.

So far
as ,^e ^8j^ ^ t^^'^ fto^i t^e record presentlY before it those like

Ms. I^ockt4oodwho ^dj6eive Br.1 e^vo3 shouiabe permitted to contznue to serve

tne uSidetserved, lot^°iicome pt^'pu a^o^ of hairneid Coun'ry ought to liave no

dluszon tliat the Me^isfal Board t^,^as
h^,stq, or somehow gredisd against Dr.

LeuVoy, to be sure, Ms Rock ubod h2s ideniiified serioi>,s needs of an apparently

under^ei ed PoPvlatrbt Howet*er, the risk of harm to those patients '^11 not be

lesseried and inde6d may be erihanced - if someone whom the i ta^l wed toMeclic'

go^d $ni3s lacks kn.ow^edge, e^per ence, and judg n
It is

con,tizfue^broviding 5ubstandarc^ medical care to that population no ansu'er

lto a r6edicellp undef^trved ^roup to say "we'll et you keep a bad do ublic health

mzde.al g^toviders iii ^'airfield ^ount} ^ho could step up and fi11 a p

need inus`t usderstahd that 1`7r. I.euVop is no longer the answer.
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-A-ppellant has not ju^^-,lfied a stay peIld'-ag zpDeal. The n?otion for a stay

Dendiag full review of N r. LeuVo:^s appeal is; cherefore, DENIEg.

1'I' IS 80 QRI3M RE$}.

Capie§ ta:

,T. Tulli^ 1Zodge s, EsG,
i6a6 Lj)tcaster Avenu^
Rey-n.ol&bu.rg, OH 45068

^aunsel for Arptklant Dr. Z,etiVoy

Kyle C:,Wilcon
Assistant A:ttorney Geiltral
HeaA`an.d Human S6^vices Section
3o East ^road Stree06h Floor
Colurfif^'us, `t7ld 432 ^ '34^8

tounsel for the medical BWitd
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IN THE colrizr 6F COMMON PLEas;o^ sqKT IN couN i'r oxlo Q
T,^

Benj ami%" Gill, b:O.

C_viL U1

Case No. 07 CVF-09-11839 0

^pPe^an{„ Judge Bro-^-

vs

Srate 1JiddicalBoard bf Ohio,

ApPellee:

gECIcION AND
EN'1`k°Y I?E",NY2liG APPELLANT'S MOTION FOR STAY,

P'LFTj JRSZ?E 9, 2006

T'rlis matter is Ll,6fore the court on appellant's Votion for Stay frted

fiied its Memorandu n Contra^
on September 7, ^C^07: Appellee

apPellar3t Benj^n n Uil1, D.O

on September 10, 2007. In his motion,

U'iove5 the court to stay the Augv.st 8, 2007

order of appellee t15^ 0,tate Medical Board of Ohio ("the Boarci"),

permai^r t1'y reboking his lieen5e to practice medicine.

This appeal is
bverned ^y R.C. 119.12, which provides that in an

appeal ftorti an ordet Cif the Bo^itd, a stay of Board order may be granted:

eou^t that an unusual hardship to thetht el5,^1){ it ap^ears
a^rpe,lIant vwzll r6sult from the execution of the agency's order

and thc health, safetyf the appeali ,on tip?nding the td^lt7inat
and 4i+elfare of the public Will not be threatened by stay of the

order,

`T'he filirig df an adrnii7istrative appeal. does not automatically entitle an

appell'arit 'to a' stay i^f execution of the. ' adn^inistrative order per dii g

judicial review.::

Dr. Gi11 argite5 that he will suffer unusual hardslup ai?

SEP Z 8 71007

S ^l^`^^8^S ^^^^f



Case No>. 07 CVF-09-1:1835

irreparable irjury if th6l l'oard's ord et ,s allovaed to take eficct while this

adm-nisf'sative appeal i§ pendmg. I)r. Giil asserts that; as a solo

prac i ioher, he a ill st±her unusuai hardship consisting of loss of inco?ne,

loss of 1s
i s property r^lated to his practice, loss of his client

base, loss of

his employees, and TC's af starfd'sng in the cornmunit;.r. Dr. Gi11 fuirts er

asserts
thae ihd pub^6 hea3th, Seie^`' ar d"'eLze xll not be threatened

f the ogder is stayat^ bedauscL^r_ Gill was permitted by the Board to

practire,' medreiIIC dtmng t.hethreeyears that his case vvas pending

before the Board.

In respense, thi Board argues that Dr. Gill has not demonstrated

elther cf tfie necessa" requiretnents, and therefore, is not entitled to a

oftheBoard'sstay

no evidence or argLinSdht to est^.blish that the hardships he has.identin.e

are "urila.stial"
as re4ired by l^.G. 119.12. According to the Board, Dr.

Gill's los5 8f income, pioperty, ^sY.tployees, clients, and practice are aIl the

natural re§'u1t of the revocatioYi of liis medical license. Additionally, the

Board as lerts that
ealth, safety, and welfare will be

threatei7^c1 if Dr. Gila is per"ttv.tted to continue to practice medicine.

Although "the Board allowed him to practice while the administrative

proceedihQS were peiiding, the Board asserts that the administrative

proceei^in5 ultmatel}= deoYistrated the serious deficiencies
with Dr.

Gill's praetiice; and t21at, in order to protect the public, such deficient

practices Mhould not be permitted tb continue.



Case f:o. G? CZ%N-09-1''1^^859

Uisbr_ i-eview of tne evideTxce az ^garne??ts before e court, the

court f nds that Dr. 6it has fa le
to demonstrate that he will suifer an

unusual hardsliip if 4ie 13oa.rd's drdet is not stayed. The loss Of incom.e,

e a>3 nherent resu_ts of
property cl?ents; e nplbyees, ari^ rcputation ar

the revocation of aliceiise. Dr. Gi11 has not demonstrated that

hz ^ 11 suffzr sbrie aei4itibnal hardship as a result of the court's failure

to siay ti-ie revbcatic)af oi his Iicerse.
The court further fiinds that the

Board `6u.,d se era ISise^aces ,ri •x^lc.ich Dr. Gill's medical practice fell

ract ce, ncluding deficient
below t1-^e accepted standard of p

escription dnsgs in treating patients.
i^ g and iisu^e Of prrecordkeepi

Given
the Board's ttjtmate fiiic3ings regarding

the state of Dr. Gsl's

a,.r +hP t;T,,;ter1 record before it,
practice; the caurt c

there is reason to be1Si t^e that t^le public health, saiety, and welfare could

be harrried by Dr. Gil"s's cbntnued practice Of inedicine.

F'qr the foregbsaig i'easoris, the court finds that Dr. Gill has not

demonstrated that aAfay is appropriate in this case. Therefore, Dr. Gill's

ge Eric Brown

Date

Copies to:

Elizabe.th Co1li5, cou `sei for appellant

Kyle W?lco'k, assistant attorney general
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Hazer S. G^rada,

,^;^^ell^nt,

V.

State Med caf 6
oard of C51'^io,

ps^petlee-

Case No. 9BCVF06-4B73

Judge Lisa L- Sad4er

N AN[l E141RY OVEp tJLfNG PPELLAHT'S VOTIOfd FOR STAY

DECi!^fO
t Cf ^ day of Juty, `19s8.

Rendered this

daclsion r51 the State Me^^^l Boar an undue hardship will result it the
t

Board ) w
This marter is bet^te the courI uP? hich is the subjeCi of this

S,GDLER, jUDGE a motion seeking an order staying the
n

atlrninistf4tiv6 aPO al. kopellant 5" tguos tha

6tder is allovred to take efidtt which provides that in an aPPeal frnrn
itoard's

e2f is gbvi?rned by ^t.C. t i 9.S 2,
This ad^P ranted "rf it appears to the court

State al Boarda stay can be 9
^n order i^f the ency's" ellant wi11 result from the execution of the a9

tflat an unu^ual hardsh^ts to the a(Jj^ satety and wrelfare of the
eal, and the health,

brder Pbndit)g the termlriation oi the apP rder." The Board argues that
sion of the o

ublic will h^t be threatoned by susPen not^' uirements, and therefore is ent'itled to a

isfied both ofi these req
nt h^s nnt sat

stay ot the prder eflant's certificate^ :a ^ ^er revoking appellant's

June 9§6, the Boara Th^revocation was stayed,

ar thorizinq him to pra^'tice medi^ine in the State ot Ohio.



od for an inde{inite period of tirne, not
d sirspend

e{tant's ceriificae w^; instea eliant had beer
and a -pP oald's dedsion was that aPP

th^ ^
or{ a disciplinaryeS^ 4fban six r^onths- The b^sis for

^ thd y`^eSt ^^^r^i^ ia Board df Irhedian had iailed to tep
sanctioned by oh a con-,plant ^vhich had been
ac hia Board^ and iaited to reP

tion before the West Vr9i

st f^in with thd ^^htucky Board of FJ'edical Licensure.

fi4ed aga^n
t argues thAf tailure to stay execution of ihe B°ard e^dejrc}ne ncOhio,

e,ppetian er racticellant no long , Ps
rusual hardst ip nn him. P,o cion of apPellant's

^:ill vd°fY an u t,Iirginia law the suspen
rti Wir^nra- Under ellant

^Ily lead tb

b^ continues PrQctice Virginia license. kpPension of his ^^r9

phio ticense '?'iil auiomai^ susp
^ automatit 6uspensi on in Virginia is an undue hardship ^rhich would

claims that this P ractices in Virginia, the
aeltant argues tha, since h^ p

ju5tify the s(ay In aod {ir ; PP
and tivelfar^ of the peopla o{ Ghio will not be ihrealened if the order rs

heatth, safdty.
throughout Ohiocourtsstayed- conira,

n
ps ^joirifed out by 1he Board i s re orandum ra^'Ge medicine is not an

htli^ the mere c^etiial oi the right t° P
hive repd^te^ly held The fact that

dontemplated by the General Assembty
E^nusual" harr^shiP as er ded as a result ot the action of

^ppeftant'ys ^ii9inia liceri^e w^ll 6e autor"at^l^y SusP him "unusuat " The
sed upon

does ni5i tnake thd hatdshlp impo
the phio ^o^td which would exist if appellant was still

hardshiP:crd^ted is extA&y the same hardship whi
url is in agreement with those courts ch have {ound

and Chis co
practicing (rt Ohlb' uired by fhe statute•

dbvioUs hardship is req

^at something g
reater tlian the safety and welfare of the

ument that the health,
oIlant's arg radice in ^irginia is1n addltion, ap4^ ed io continue fo P

le of Ohio is not ^^tected if ^^pellant is allow

Pe op
.^` ,



Fratiort vrhich must be given to
not persuaRG` t 1^ 12 does hdi GmFt the consid_

iive in Ohio. !t appears tnat the'Jirginia

ic3 thesd pectple ^^'ho aCEuafly
the publ^c - `"Jty licenses of tho=e doctors

Leg sleture aoopted tFe t^}ezzure gufomdtically suspending
rotectina its own

dhose !icehses ha e be?n suspended in other siate` eRG ent ally be aiieded by

oersons r^ho M ay r
ere i°tt tl^^t the only

- The n nia does not, without more,citizens
^' i rg^e of ined+cina reside in

fani 5 con'inued pt6rti
pe!ao

Vead to the cono!^sion ttiet a stay issued in this case wou!d not harm the pubtic health.

safety and we!{are.
qccordno^y, appel!ant's rnotihnior an order staying execution of the order,oi the

S4aie PJe8ica1 Board is fiereby OVERRUr--ED-

Lopies fb.

^nc J Plink^ ^!!ant
^ounsef tor App

lames Ivt. iV^Govern
Asslstah' AttOfney Gen&a



^ukusn^

RPPeilgnt;

vs°

^ Board
e SCat^ Mpdica

The
OYlio,

kpFeilee:

4^pd this ___--d

1KLIN r0U1-:TY, OHIO

U- I

Q S 3o^CVF- J
Case No.

THUDGE }fcGRAJ

O N

day of ^:ugust; 1993.

2Ren

RA3.'H, l' e the Court Lpon APPella"eal
J. efor APP

i cG. ^tter caffi e^ pendingder nd
This m tsative Or

fAdminis Contra a
^r lSuspdfision o Memorandum

Motioai ^? APpellee's an orderthis Court19931 fromdund 9, t seeks oarci o€ Ohio ('thefiled APP^llan B

pp.peS,ant' s Repl^3edicalf-Tre states pt P=acL'-celicense to
^^deding the fr o ellants of y1is nedical

usT revokedo^
which' ^e^ tha the suspensiiongoard I t hardshiP
^ppei^^nt ar§ an uriusual

medic^ne g t^td aPPe^d^ pfocess r
WC)a
o^ a be foz reversal of the

'rong g eals haslice $ urin „dt
and ^^?at he wi11 presetl^ dotes that the Court of APP es

rd's^Or^eL pPe11an^ d s first order._and thus hopes

Boa ,' the f3oar ` second order
reve^5et^ and rehi&nded of the

b^ the aPpeal' susp^.l ensa-on

e ^i11 be s ucc6ssful es against the ollant°
In coti^srast, ^.he ^oard arau ists for ^PP

1 hardshi APb
exellant`s aPPeal is

use it belau^es no t^nu= targues tha
j>eca oard

t^e^y9tor@, th^ B .udicata. otion
pur rsetrine of rs Appellant s m to

rtbarr^d bY ^he d^findsCourt finds Cola in
Upon tl^ eviw, the First the

lie f ollowing reasons as set forth
fitfor t f or the pPPellant cies:

1ack me exists 13 .12 provi
no unu hards3iip art, R.C. §1

In pe,rtinent P of appeal s ion
C. ^11b.12 notice

The l i n g of a sha110 R' te as a suspenf^ ^^^ 1n theOpera
not iAomatiC 1 arn a4e cl
bf t^^ order



^ ` .:ea5 fLOm tRe StBte med^Cal

. }/ a _cT1t 'n suSpcn..._PL^
^ h Pcase ^^ an ^p uay 9= totfze c urL f a earsPacaYd^ ; it F i c o the

^ si
d h

. hara,nd fix ,"i^s usua^ executionunn the,;
court -tha o
ppel^8n^ W ll:re^ult from endin the
r ^c Prder and the

eilw^ 1eac f ^^e z
ai the a the nublicof^t on - e^^Ymi ^ .welfar

^e it^, ;^afet ^ ahti b the sus ension
be ^hreetened addPdl.sist ,fiovvili - - -^ < - (Empha

©f th^. o^ ^^^ Niedic?1 Board v
^ ^ GD1nl.Or+ StatE c j^0 • ^

unr^l?orued Common P1eas Cas ^
^s ob'served"in^^he Su,mit CountY ^

el (Na^ch 3ir 1980), ^e 1a or statutorv help

Alslek^ ;tt1e ca^ gowevErr `
C4re^6t^, th^re is v'd^ hardsh?P` `

means more Iti^Ct os unusual
^rn^ng a d^fin hardship"

conc ^ ^ y^} thzt "unusualhave her Slabocho^a
cases ,-act+_ce nedicir'e. ------_

previovs r35^t to p e Mahoning Countv
chan the loss d^' the 15, 198•)

r5ebio^l board' (March mhe removal of a
state ^. ^ -^ unrepozted^- 8,^CV-373, that the person

Co^^n ^1eas Cd^e t.o- ., ' nherently means
to pra^^ice meda.cine llnable to make a living

SiceTtse ^ 1 be a
N^ being =,enoved wl to practice mediciner

^ whos^ license ^^ order
medi.uine b2t^use in hardship" is modified

praoticang ln the statute, that as
Court interP=ets

lic^Sise is nece^sarY• ^
^,or^ "unusu^i"•: hls ore unusual conseauence in

witn the L:ended a m simply not being
the 1e^5'slatur^ in than

meah^n^ the ^fder of removal

ord^f ^o ^usp^YSi into
,c3:ne. a2so take

abl^ t^ P^actl.de med Court must
the and welfare of the public if

Furttt^rmore7
safety convicted bY.a

con^ideration Che heslChr APPellant was of
^nt,s motion is r^ranted. theft in violation

appell "< felon'^ ce^uPnts of in the course of
^f ^^two^ e committed

J1^ e the^ts wer aPFellant was
§25^3 ^^ ^h" SpecificallY

O•ft°C ^a^^ice. Fbutual
^llant,`s m^dic+^l P" depriving CommunitY

AP1? dedei'sih9. ano of Ohio of money•
cohwidted o^ Cross/Bl'le Shi.eld

and ^lue ellant`s medical Iicense has
Insur^Yce Com^^r.Y ellant

finding og hisTh^; C^urt firYtlS tha ^^ ethd5e$oa^d's S ng oupP
te.loked due course of and ari

ed elonybornm^^t a^ i^ thefacie threat t-o the health, safetY

F=^cticei thi^'ts a rima.- _--
2



th,. a i 1 ow

The Cour
nd c° during the pender.cy£ putl^ e

21F,.are o d.^cine
'iiaC^ ^) - r-2 to tPe iTEa1=h,a

oon^_nue to a threat
Pe4lant to ^ u be f^^_ S reinqOhic. It bearapPeal ld
rh^ . ^ o,of hd the citi en- ns ;,ere c °unitted i n

^:21£ ^e: of Jictr o
L a on

t n 5omsafe ^e3 tnat AOP?llant's i eiony c o nd n ocal Pr e other

ea. acticefrep ^d ;f h25 F[i^ OT255iOn°Othe c^urse his p`

araument s a"strongS ecto^ or his 1^^e uncoh^eoted to that he ha

A,s fd^
ApPellent's 7 the Court finds this

r s^i^^^edintj ori his apPea_, ^ State A3edical Board
IZkeliho°a ° v. OhlORo y =eversed and
to be renu°u^ f^ best., In °s APp>a_s

[ itOU rLe Hotre-aer,th563 -,, =e cation order•610 N.^s2c3 ov1402 ; in^^r alad o^i t of ApPeals held
the Bd^rd'S g The ^_-our

r2manCa clude
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