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Dated: May 23, 2011

Per Curiarn.

{1[1} Appellant, the clty of North Ridgeville, appcals from a Judgment of the Lorain
County Court of Common Pleas that demed its motion for STnMmary Judgment on 1ts defense that
1t was immune from civil liability fo its former employee, Lisa Vacha., This Court afﬁrms in part
apd reverses in part.

_ L

-{ﬁ[ﬁ} On June 2, 2006, Lisa Vacha was raped by a coworker, Charles Ralsfoﬁ, while she
was working a shift with h1m at the French Creek Wastewater Treatment Plant, which is owned
and operated by the city of North ‘Ridgevillc. Shortly after the incident, Vacha applied for
| worker’s dompensation benefits, seeking recovery for the physic;dl and psychological injuries
xthgai she sustained in the attack. Although the specific defails of her worker’s compgnsation

claim are not ‘cleax from ‘thfe record, Vacha’s application Waé approved and she was gramted

pérmanent total disability bepefits.




- {13} Vacha later filed this action against the city, alloging that it was lable for her
injuries that resulted from the rape, ‘on theérieé that included vicarious Iiabiﬁty, negligent .and
recl;léss hiring and supéfvision of Ralston, and that the city cnrmmtted an employer intentional -
tort by empléj‘ing Ralston. The city eventually moved for summary judgmeﬁt on all of Vacha's
claims. It asserfed, among other things, that it was entitled to immunity under R.C. 4123.74
and/or R.C. 2744,02. Although the trial court granted the city summary judgmeﬁt on Vacha'’s
claims for vmanous Liability, it demed the city’s motxon for surm'nary judgment on her remaining
cIauns The trial court found that there were genuine issues of matenal fact on those claims,
1mphcxﬂy rejecting the city’s mumty defensas Pursuant to R.C. 2744, OZ(C), the ity appealed .
the trial court’s denial of its immmunity defenses ralsmg two assi gnments of error,

IL
ASSIGNMENT OF ERRORI

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY-

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.

CHAPTER 4123 7 _

{94} The city’s first assignment of error is that the trial ¢omt erred in denying its
fm')tion ';for SUInImary judgment on Vacha’s remaining claims beqause ‘it was entifled o
immminity under R.C. 4123.74, which provides that worker’s co.mpensation.is an employee’s
exclusive remedy égainst her employer for workplace injuriés For case of discussion, this
Court will address Vacha's claims based on the city’s alleged neghgcnce and recklessness
ssparately from her employer mtenﬁonal tort clam:l

Negl.ugent and Reckless Hiring and Supemsmn
{5} The city first argued that it was immune from Hability for Vachs claims for

- negligent and reckless hiring and smpervision of Ralston. R.C. 4123.7 4.providcs that emplovers



who are in full ebmpliance with their-ebligation to pﬂ,y worker’s dompensatiom pre.mi:gms “shall
‘:not be ligble to. respond in damages” for “any infury #** repeived .or coniracted by any
emph}yeﬂ in the course of or ansmg out of his mnployment{ ]” ‘ statute 1s a codification of
the principle set forth in Section 35, Aticle II of the Ohio Constifution that worker’s
| cofnpensation benefits will be an employee’s -exclﬁsiVe remedy against her employer for
: WdﬂcplaCe injuries and providés, inpart:
| -“Sucli comﬁbensa:hﬂn ¢hall be in lien of all other rights to *** damages, for such .
#%% injuries *** and any employer who pays the premium or compensation
provided by law *#* shall not be liable to respond in damages at commaon law or
- by statute for such *** m]unes{ 17 | :

{9 6} The philosophy behmd the exclusivity of the worker’s compensataon system is to
. ‘balance the competing interests of employer and employee ‘“whereby employees rehnqmsh |
their common law remedy and accept lower benefit leve}s coupled with the greater assurance of
recovery and employers give- up their common law defenses and are préteclte& from uﬁlimite'd o
lisbility.”” Bunger v. Lawson Co. {1988j, 82 Ohio St.3d 463, 465, quotiﬁg Biankenshz;p V.

Cincinnati Milacron Chem@is, Ine. (1982), 69 Obio 8t.2 608, 614, |

| {7} At the time Vacha was assanlted by Ralston, R.C. 4123.01(C) defined the term
“injury” for purposes of the worker'.’s compénsaﬁon act to include; “any injury ."“** i_‘ece;ived in
the cowrse of, and ansmg out of, 'ghe mjured éﬁiﬁloyée',s employ:ﬁen It ﬁn;:her- prdvidcd that
r‘;‘[i]njUIy” does not inctade ***[p]sychiatric conditions éxcept where the conditions have arigen
from an injlﬁy or occupétional disease{,]” The Ohio Supreme Court has repeatedly construed -
this prévision rto mean that a psychiatric condition does not constitute a cempmsable “finj@”
under the WDI'];KGI"S compensation system unless it accompanies a ﬁhysical inj&r)ﬂ See, e.g.,
_Mccrone v, Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at puragraph one of the

syllabus; Kerans v. Porter ?a:int- Co. (1991), 61 Ohio St.3d 486.



{48} To support its mdtion for stunmary judgment under R.C. 4123.74, the city pointed

10 evidence that it was in fall compliance with the payments of its worker’s dompmsaiion
- premiums and that Vacha had sustained an “injury™ \mtbm the meamng of the worker’s
- pompen‘saﬁan act becanse she had applied for ﬁotker’s ‘compensatio'n' benefits and her claim
| had been approved. It speciﬁcaﬂy pointed ’_éo eviddnce thatrthe sexual assault bad caused Vacha
to sustain bdth -physical and psychological injuries, that she applied for Werker"s compensation
o beddﬁts for those injuries, that her worker’s compensdtion claim had been approved, and that
she was ‘récdiving permanent total disability benefits. Vacha admitted in her answers to
'intefrogatories and when deposed by defense counsel that she had sustained physical injuries
duﬁng the fape that included'bruises, mus;dle soréness, ‘chipped teeth, and an injured right
shoulder. She testified that, after ‘dle rape, she “wds S0 s0T® that [She} Wﬁs bedridden for four
days” and that she had her shoulder x-rayed five days after the rape because she thcmght that
- Ralston had dls]ocated 1t Vacha further explained that she had been regulaﬂy seemg a
' psycho]oglst and a psych1atr1st, who had prescribed an anfidepressant and sieep aid, and that all

of those expenses are covered by her worker g compensahon benefits.

9 In opposmon to the city’s mo’uon for summary judgment, Vacha did not dispute = -

that the city was in full compliance with the payments of its worker’s compensation premiuims
' oi* that her worker’s compensation claim had been approved for her to receive permanent total
disability benefits for her injurig_s. Instead, she made a legal argument that her injury was not an
“injury” as that term 18 defme,d in R.C. 4123.'01('3)(1)0. She did not aigue that her worker’s
ccmpensatiodclaim had been wrongly decided, howe;er, nor did she cite any leg_éd authority for
' the udderlying premise of her argument that the same injury could fall within ﬂ:ds deﬁﬁﬁon for

purposes of qualifying for worker’s compensation benefits but outside of it for purposes of her



.émpioyen’:s nnmumty for civil suits. There is but :onesdeﬁniﬁon eﬁﬁ“‘fﬂju:y" in R.C..Chapter
“'4123 if an employee s “injury” is comipensable within the workers’ compensation system, the
employer is- o@nsequerrtly immune from a clvﬂ action by the.eniployee for negligently or
recklessly causing the injury.

{910} Vacha relied primarily on. distinguishable case law such as Kerans, 'Supra, in
which the Couri found that R.C. 4123, 74 did not bar Kerans’ clvﬂ claim agamst ‘her employer -
'bacause she had sustamed ?a. purely psychologlcal injury that did not quahfy for workers
corpensation beneﬁts ‘61 Ohio St3d at 488-489. The Kerans oourt emphamzed tha:t
- employees who suffer purely psychologwal 1r13unes caused by their employers neghgence
. would be left mthout any remedy if their only recourse were the workers compensatmn system
| for which thcy do not qualify: |

“[[jn order for this court to find that the workers® compensation statﬁte provides-

the exclusive remedy for appellant’s injury, we must find that it is theoretically

posszble for her to recover under the statute, i.e., that she has suffered the type of

" injury which is compensable under-the statute.” (Emphasis sic:) 61 Ohio St.3d at

431 ﬁ'1 2, .

{9113} L1kemse, in Bunger 82 Olio- St 3d at 465 it was cntlcal to the court’s declmon
tﬁ;t Bung;r_s- vjrorkers compensation .claim for purely psychologwal 1n]1;11&c had been demed
: 'bacause there had been no physmal, oompeﬂsa'ble “injury”’ under R.C. 4123 01((1) Because the
: nzgunes sustamed by Bunger and Kerans did not satisfy the deﬁmt:on of “1113ury under R.C.

4123.01(C)(1), those employees d1d not quahfy for workers’ compensahon benefits and

! Although Vacaha also relied on Prewitt v. Alexson Servs., Inc., 121'h Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of
this Court. See Luo v. Gao, 9th Dist. No. 23310, 2007-Ohio-959 (rejecting the argument that an
" “injury” must be accidental to qualify for workers’ compensation benefits, the basic preniise of
the Prewitt decision).



| 6
thérefore, R.C. 4123,54 did not provide their émployefs with izﬁmunity from their civil actions
for daiﬁages. 7
{§12} - Those ployers, were not immune from liability 'for‘the eﬁploye’es’ injuries
' because the in‘juries. were not compensable within thé workers’ comp@sation system: |
“If a psychological mjury is not an injury é,ccording-m the statutory déﬁnition of
‘injury,’ then it i3 not among the class of injuries from which employers are

immune from suit. Any-other interpretation is nonsensical, and leads to an
untenable position that is unfair to employees.” 82 Ohio 5t.3d at 465,

{{[13}' Conversely, if an "employee’s “injury” does qualify for workers’ mﬁpméaﬁen
coveré.ge, that réme‘dy is exclusive and-the employer is. mmune from civil action 1iabﬂity arising
out of an allegation that the employer was negligent or reckless in causing the elﬁployee’s-in_jury.
That is the only reasonable interpretation of the language of R.C. 412374 and 4123.01{C) and
any other imterpretation would be uﬁfair to the emi:loyef in the overall balance of competing
interests in'the work&s’ compensation sysm.

- {414} Because it Was not disputed that Vacha’s injuries qualified for compensation
under the workers’ compensation system and that she was, in fact, receiving permanent total
disability benefits, there was no genuine issue of material fack that the clty was immune from
Vacha’s claims for negligent and reckless hiring anﬁ supervision of Ralsten, Therefore, the trial
court erred in dénying the .citf’é motion fbr summary Judgment under R.C. 4123.74 on those
claims. | |

' Employer Inteﬁtional Tort Claim |

{1[15} The city conceded that an.empioyee’s claim for aﬁ'mnployer intentional tort does
not occur in the course of or arise out of employment and, therefore, is not barred by R.C.
4123.74. See, e.g., Brady v. Safety-Kieen Corp. (1991), 61 Ohio 5t.3d 624, I-Jaragx'aph one of the

syliabus, approving and followiﬁg Bldnkemhip v. Cincinnati Milacron Chemicals, Inc. (1982),



. 69 Ohits $t.2d 608. It argued in its summary judgment motion, however, that, Vacha could not
prove that the city commitied an employef intentional tort, citing the coi:ﬁmon law standard. set |
forth infxﬁ”e v. Jeno's, Inc. (19913,59 Ohig-8t3d 115 | The trial court found that thére were
genﬁinc issues-of matesial fact as to whethet Vacha could establish & common. 1a@ employer
intentional .torf claim against the cify. | | ’ |
§16} On appeal, the city does not'argue that the trial court wmngly detemined that
there were factual issbes under the common Iaw intentional tort standard Instead, it argues. ﬂhat |
t}ns Court shoutd apﬁly 1‘:he more slnngent standard fo; eétabhshmg an employer mteamonai tort
set forth in R.C. 2745.(%1-, because, since the trial court ruled on the summary judgment motions, -
the Ohio' Supreme Court held that the statute is cc&r;stitutionél. See Kaminski v. Metdl & Wire
Prods. Co;, 125 Ohio 5t:34 250, 2010-Ohio=1027, | |
§17} Although the current version of R.C. 2745 .01 was in effect at the time of Vacha’s
injury, and it had not been declared unconstitutional by ﬁus appe!late court, the c1ty did not
mention R.C. 2745 01 in its motion for summary Judgment The trial court had no authority to
grant summary J-udgmant on a ground that the ‘city failed to raise in its motion for summary
'Judgme;nt See Szmth v. Ray Esser- &.Sons Inc., 9th Dist. No. 10CA009798, 2011-Ohio-1529, at
‘[[1 4-17 {fuily addressmg the 1mpr0pnety ofa defendant raising: the statutory. standard for the first -
time in its summary judgment reply bnef‘).‘ Therefore, the ¢ity has failed to demonstrafe that the
trial court erred in denying it suﬁxmary judgment on Vacha’s employer in‘oenﬁonal tort claim.
{418} The city’s ﬁrst assignment of error is sustamed msofa:r as it challenges the trial
court’s denial of its motion for summary judgment on Vacha s claims for the negligent and

. reckless 111r1ng, employment, and superv:smn of Ralston, as alleged in counts two and four of her

amended complaint. To the extent that the city challenges the denial of summary judgment on



 Vacha’s employer intentional tort cléim, as alleged in count five of her complaint, the frst
 assignment of etror is overrnled.
ASSIGNMENT OF ERROR II

“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY
OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER. 2744.”

{9119} The city also argues that the trial court erred in deﬁying its motion for summary
 judgrhent on Vacha's employer intqntional tort claim because it was gmiﬂed to immunity under
R.C. 2744.02. According fo the éity, it is immune from ciyil actions seeking to fecover da.mageé,
- excépf as provided in RC. -2744.02(B), none of which applj here. Vacha responded in
oppdlsitian‘ to the summary judgtﬁént motion and arguéd, among other thiﬁgs, that R.C.
2744.09(B) explicitiy provides that RC Chapter 2744 political subdivision tort imtﬁunity does
not apply to “[clivil actions by .an employee *** against his political subdivision relative to any
matter that agises out of the employment relatlonshlp between the employee and the polmcal
subdivision[.]” -

| {420} The city mamtamcd that, as a matter of law, the “civil actions” that are within the
scope of R.C. 2’744.09(3) do not include employer intentional torts, It relied on a line of cases
| including Elithorp v. Barberton CitylScthl Dist, Bd, of .Edn._ (Yuly 9, 1997), 9th Dist, No,
- 18029, in which ﬂ:is ‘Court held that an employer intentional tort claim does not fall ﬁrithin RC |
2744,09(B) because “[a]n e:npibﬁfer’s intentional tort against an employ’ée does pot arise out of
the employment relationship, but ocours outside qf tﬁc scope of émployment’; [Id., citing Brady,
61 Ohio St.3d at paragraph one of the sy}Iabus. ‘ | |

{921} Since Ellztizorp was decided, the Ohio Suprame Coutt decided Pern Traffic C'o V.

AU Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in which it determined that an employers



'i”g

intentional torts fal Wlﬂ‘ﬂn an exmlusmn in the employer’s x:ommercxai general liability insurance
- poliey for i m]unes to an.employee that arise out of or in the course of employment 1d. at 38 and |
42, During:its examination of this :pohcy:exclus1om; the. court distinguishied its J:easom_ng fmm
Brady, Blankenskzp,-a;nd other worker’s campensation cases about whether empleyér infentional
torts oceur erhm the scope of the employment relauonshp and/or arise out of or in t‘ne course of -
‘employment emphamzmg the significance that those decisions arose within the context of the
- worker’s compensaﬁon system. ld at 139-40.

1[22} Aﬂer the Ohio Supreme Court decided Penn Tmﬁ‘ic thls Court was asked to
reexamine 1ts_ElIirkorp decision. See Buck v. Remmderwlle, 9th Dist. No. 25272, 2010-Ohio-
6497. In Buck, at 16, this.Court .gxpliciﬂy overruled Ellithorp to the extent that if held that a
poﬁtical subdivision émployer’s intentiorial tort-can.never be subject to the immunity exclusion
6f R.C. | 2744.09(13); This Court concluded “ﬁat a claim ‘by. the employee of 4 pbliﬁcal
subdivision against the political subdivision for its mtenﬁonaﬁy tortious cpnduct may constitute a
' Scivil action] ] ***relative to any matter that aﬁse§ out of tﬁe etoployment relationship between,
the employee and the political subdivision’ vnder Section 2744.09(8).’,’ Id. at f10. "

{423} Because Vacha’s erﬁployer intentional tort claiﬁ mady constitute a claim within
- the scope of R.C. 2744.09(B), the g'ity:failed to establish 1haf it. was entitled to-,Summéxty
_judgment on that claim baéed dn the mmumty provisions of R.C. dhapter 2744, Consequently,
the trial court did n&.‘,’err m -denying:.it, summ@ judgmeﬁ on that basis. The city’s secm_;d
assignment of error is overruled. | |
| IIL.
{924} The city’s first assigément c;f error is sustained to the extent it challeﬁges the trial

court’s denial of its motion for'éummary judgment on Vacha’s claims for negligent and reckless



10

hiring and supmds@on of Ralston. The remainder of its first assigrﬁnent of error, as wel]_L as its
- second assignment of error, are overruled. Thc judgment of the Lorain. County Court of
| Comon Pleas is affirmed in part and revefsed in part and the cause is remanded for farther

proceedings consistent with this opinion.
| Judgment affirmed in part,

reversed in part,
and cause remanded.

There were reasonable grounds for this appeal.
We order that a special mandate issue out of this Court, directing ‘r.he Court of Cemmon
Pleas, Couniy of Lorain, State of OhJ.O to carry this judgment into execunon. A certified copy of
this journal eniry shall constlmte the mandate pursuant to App R. 27.
' immedlately upon the filing hereof this document shall constitute the Joumal entry of
jﬁ(igrneng and it shall be file stam'p'ed by the Clerk of the'Court of Appeals at which time the
period for feview shall begin to run. App;R, 22(B). The Cletk of the Court of Aﬁpe’als is
instrocted to maii a notice of entry of this judguﬁeﬁt to the parties and to make a notation of the
; maﬂmg in ﬂ:xe docket, pursnant to App R. 30. .
Costs taxed to both parties equally. | , ,
CLAIR E. DICKINSON
FOR THE COURT

' DICKINSON,P. J.
BELFANCE, J,
CONCUR
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CARR, J.
CONCURS IN PART, AND DISSENTS INPART. SﬁYﬂ@G

{1[25} I respectﬁllly dassent frcm the majorify’s . conclusmn that Vacha’s emplcyer
intentional tort cla:m may fali ‘within the scope of R.C. 2744.09(B) and that, therefore, the city
was not enntled to summary judgment under the unmumty prov131ons of R.C. Chapter 2744 As
I stated in my dissenting opinion in Buck v. Remmdemlle, 9th Dist. No 25272, 201 0-01110-6497

at 718, 1 believe that political subdivisions are immune from employm' intentional tort claims, as
-. held by this Court in Ellithorp v. Barberton City School Dist. Bd. of Edn, (July 9, 1997), 9t1§,Dist.
No. 18029, ad Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Ohio-4454, at 6. For that
reason, | would sustain the city’s second assigmment of error. I concur in the remainder of the

majority opinion,
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