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Civ. R. 58 5

2 Spike, Ohio Family Law and Practice (1994) 688-689, Section 21.107. 10

EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL

QUESTION

At issue in this case is the parties' October 14, 2005 Judgment Entry Decree of

Divorce, which Appellant sought to vacate for lack of the judge's signature. The trial

court judge attested that the magistrate was given authority to sign the judge's name to

all judgment entries that were agreed to and approved by the parties. The underlying

December 27, 2004 Memorandum of Agreement giving rise to the October 14, 2005

Judgment Entry Decree of Divorce was an agreed entry, signed by the parties and their

counsel. On October 14, 2005, the trial court filed a sua sponte Decree of Divorce. A

review of that entry shows that the magistrate signed the judge's name to the document

and initialed the signature with her initials.

The October 14, 2005 entry, as a Final Decree of Divorce, is a judgment because

it terminates the case or controversy the parties have submitted to the trial court for

resolution. Harkai v. Scherba Industries, Inc. (2000), 136 Ohio App.3d 211, 736 N.E.2d

101; Aguirre v. Sandoval, Stark App. No. 2010CA00001, 2010-Ohio-6006.

Judgments that determine the merits of the case and make an end to it are generally final,

appealable orders. Harkai, supra. There is no differentiation between an "agreed

7'udg.:.ent" and"judgment" for purposes of fmality. Appellate courts are given the

jurisdiction to review the final orders or judgments of lower courts within their appellate

districts. Section 3(B)(2), A:-ticle IV, Ohio Constitution. For a judgment to be final and
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appealable, however, it must satisfy not only the requirements of R.C. 2505.02, and if

applicable, Civ. R. 54(B), but also Civ.R. 58. Civ.R. 58(A) states,

{¶31 }"Subject to the provisions of Rule 54(B), upon a general verdict of a jury,
upon a decision announced, * * *, the court shall promptly cause the judgment to be

prepared and, the court having signed it, the clerk shall thereupon enter it upon the

journal. A judgment is effective only when entered by the clerk upon the journal."

(Emphasis added.)

The Fifth Appellate District in Miller v. Miller, 2011-Ohio-2649, 10 CAF 09 0074, then

correctly ruled that the October 14, 2005 entry does not comply with Civ. Rule 58.

"Where a matter is referred to a magistrate, the magistrate and the trial court must
conduct the proceedings in conformity with the powers and procedures conferred by
Civ.R. 53. `Magistrates are neither constitutional nor statutory courts.
Magistrates and their powers are wholly creatures of rules of practice and procedure

promulgated by the Supreme Court."' Yantek v. Coach Builders Limited, Inc., Hamilton

App. No. C-060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkowski, Montgomery

App.No. 18620, 2001-Ohio-1498, citing Sec. 5(B), Art. IV, Ohio Constitution.

Civ.R. 53 does not permit magistrates to enter judgments. This is the

function of the judge, not the magistrate. Brown v. Cummins (1997), 120 Ohio App.3d

554, 555, 698 N.E.2d 501; In re KK., Summit App. No. 22352, 2005-Ohio-3112, at ¶17;

Harkai v. Scherba Industries, Inc. (2000), 136 Ohio App.3d 211, 217-218, 736 N.E.2d

101; Kidd v. Higgins (Mar. 29, 1996), Lake App. No. 95-L-112.

"...there can be no judgment unless and until it is signed by the court, that is by
the judge personally. The affixing of the judge's name by some unknown person who
then initials the `signature' cannot meet the requirement by Civ.R. 58 that the court sign

the judgment" Peters v. Arbaugh, (1976), 50 Ohio App.2d 30, 361 N.E.2d 531,

concurrence.

The determination of the Fifth Appellate District court was that to "fix" this

-probi,,,:^, the case wouldbe remanded so that the trial court could enter a Final Decree of

Divorce so that Appellant could proceed on her arguments based on the underlying

Memorandum of Agreement.
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In other words, for all those entries wherein the trial court judge did not sign the

decrees - of which we are told by the Columbus Dispatch, that there are "700", the

remedy was to have the Judge sign the decrees now

In the instant case, however, Defendant Norman Miller died in 2010, long before

the trial judge could fix the error of his delegation of signing duties.

Appellant believes that since the trial court - meaning the Judge - did not

adjudicate the parties' issues, including but not limited to the division of property, prior

to the Defendant's death in 2010, the divorce action abated upon the death of Defendant.

As such, the Judge in this matter did not have jurisdiction to sign a Judgment Entry

divorcing the parties 17 months after the death of Defendant, and the Fifth Appellate

District was mistaken in remanding the decree for a signature of the Judge after the death

of the party.

Considering there are 700 cases that this ruling ultimately affects, Appellant

believes that this case raises issues of public or great general interest.

It is unknown by this Counsel how many other of the 700 cases have similar

issues.

STATEMENT OF FACTS AND OF THE CASE

On September 29, 2004, Appellant filed a complaint for divorce against

Appellee. Appellee filed an answer and counterclaim. The matter proceeded before a

magistrate of the Domestic Relations Division. The trial court docket shows the case was

-settfo. a settle-ment conference on December 21, 2004. On December 27, 2004, a

document was filed with the trial court with the handwritten title, "Memorandum of

Agreement." Underneath the words "Memorandum of Agreement" is a typewritten title,

6



"AGREED JUDGMENT ENTRY (DECREE OF DIVORCE)." The body of the

document is typed but it also contains handwritten interlineations initialed by the parties.

The document is signed by the parties and the counsel for the parties. The document

contains a signature line for the trial court judge assigned to the case. The signature line

shows a signature of the "[trial court judge/initials of magistrate]". A Shared Parenting

Plan and a guidelines worksheet were also docketed on December 27, 2004. That

document also contains the same signature.

On October 14, 2005, the trial court issued a sua sponte entry captioned

"Judgment Entry Decree of Divorce." The judgment entry states:

"The Court, sua sponte hereby adopts and incorporates the document filed December 27,

2004 titled, `Memorandum of Agreement' as an Agreed Judgment Entry (Decree of

Divorce) as a final Journal Entry, Decree of Divorce." The judgment entry contains the

same signature of the magistrate for the Judge.

On January 21, 2009, Appellant filed a motion for relief from the October 14,

2005 Judgment Entry Decree of Divorce and moved to vacate the December 27, 2004

Memorandum of Agreement, both pursuant to Civ.R. 60(B). Appellant argued in the

motion that the trial court improperly adopted the Memorandum of Agreement without

following the procedures of Civ.R. 53. Appellant further argued that the December 27,

2004 Memorandum of Agreement and the October 14, 2005 Judgment Entry Decree of

Divorce should be vacated pursuant to Civ.R. 60(B)(4) and 60(B)(5).

Appellee F.ed a Motion to Show Cause on Apri17, 2009 for Appellant to show cause as

to why she had not complied with a property division found in the Memorandum of

Agreement.
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After a further review of the file, Appellant filed a "Motion to Vacate the

`Judgment Entry Decree of Divorce' and to Strike the `Agreed Judgment Entry (Decree

of Divorce)' for Cause Shown Herein", on April 10, 2009. The basis of Appellant's

motion was that the December 27, 2004 Memorandum of Agreement and October

14,2005 Judgment Entry Decree of Divorce were signed by the magistrate on behalf of

the trial court judge. Appellant argued in her motion that because the magistrate signed

the October 14, 2005 Judgment Entry Decree of Divorce for the judge, the Decree of

Divorce was a void judgment and was not a fmal, appealable order.
On July 20, 2009, Appellant served a subpoena upon the trial court judge

to testify at the July 27, 2009 evidentiary hearing. The trial court judge filed a Motion to

Quash the Subpoena. He also submitted an affidavit with the following statements:

L<* * *

"[The magistrate] was duly appointed as Magistrate to conduct all Domestic Relations

proceedings;
"As Domestic Relations' Magistrate, she was given authority only to sign my name to all
judgment entries that were agreed to and approved by the parties;

The magistrate concluded that the contested entries complied with Civ.R. 53 and

it was within the judge's authority to delegate the duty of signing his name to agreed

judgment entries to the magistrate. The trial judge overruled Appellant's objections.

Appellant appealed and the Fifth Appellate District agreed with Appellant.

The Fifth Appellate District May 2011 remanded the case so that the trial judge

could sign the Divorce entry.

Appellee died January 2010.
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ARGUMENT AND PROPOSITION OF LAW

PROPOSITION OF LAW NO. I:
1. THE APPEALS COURT ABUSED ITS DISCRETION BY REMANDING

THE CASE SO THAT THE TRIAL JUDGE COULD PERSONALLY SIGN A
DIVORCE DECREE WHEN IT SHOULD HAVE DETERMINED THAT THE
PARTIES' DIVORCE ACTION ABATED UPON THE DEATH OF

DEFENDANT-APPELLEE.

DefendantNorman L. Miller died January 25, 2010. The trial court - meaning

the Judge - did not adjudicate the parties' issues, including but not limited to the division

of property, prior to the Defendant's death in 2010. The divorce action abated upon the

death of Defendant. As such, the Judge in this matter did not have jurisdiction to sign a

Judgment Entry divorcing the parties 17 months after the death of Defendant.

In the present case, the Court sua sponte issued a Judgment Entry in 2005, which

was signed with the Judge's name by the then Magistrate. There is no evidence that the

Judge ever saw the magistrate's decision prior to the magistrate's signing of his

name. The Judge is supposed to conduct an "independent analysis" of the issues

considered by the magistrate. Judges are cautioned against rubberstamping (adopting)

a magistrate's decision as a matter of course instead of conducting their own independent

analysis. See Hartt v. Munobe, 67 Ohio St.3d 3, 6-7, 1993-Ohio-177, 615 N.E.2d 617.

Appellant can only conjecture that the Judge in this case did not conduct an independent

analysis because the Judgment Entry does not bear his personal signature, but rather bears

the signature of the magistrate. The Judgment Entry is not an effective order because it

was never adopted by the Court and the magistrate does not have the power to sign a final

order.
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The Effect of Defendant's Death

State ex rel. Litty v. Leskovyansky (1996), 77 Ohio St.3d 97, 99, states:

Although divorce actions are not specified in R.C. 2311.21 as actions requiring
abatement upon death of one or both parties, this court has stated that "[e]ven in
the absence of statute, it stands to reason that where one or both parties to a
divorce action die before a final decree of divorce the action abates and there can
be no revival [because] [c]ircumstances have accomplished the primary object

sought" Porter v. Lerch (1934), 129 Ohio St. 47, 56, 10.0. 356, 360, 193 N.E.
766, 770 (construing the similarly worded General Code version of R.C.

2311.21); see, also, Taylor v. Taylor (July 15,1992), Hamilton App. No. C-
910126, unreported, 1992 WL 166076 ("[I]t is now well settled in Ohio that an
action for divorce is one of the exceptional cases where abatement results from

the death of a party.").

Conversely, if a party in a divorce action dies following a decree determining
property rights and granting a divorce but prior to the journalization of the decree,
the action does not abate upon the party's death. Porter, 129 Ohio St. at 56, 1

O.O. at 360, 193 N.E. at 770; Caprita v. Caprita (1945), 145 Ohio St. 5, 60
N.E.2d 483, paragraph three of the syllabus. In these circumstances, the decree

may be journalized by nunc pro tunc entry. Id. at paragraph four of the syllabus;

see, generally, 2 Spike, Ohio Family Law and Practice (1994) 688-689, Section

21.107.

There is a difference when the court - meaning the Judge - has already decided the issues

and adjudicated all the facts during the lifetime of the parties. See, Brooks v. Brooks,

2003-Ohio-5177:

{¶12} Despite the fact that a divorce action is not listed in R.C. 2311.21, the death
of a party in a divorce action inherently abates the action for divorce. State ex rel.

Litty v. Leskovyansky (1996), 77 Ohio St.3d 97, 99, and Porter v. Lerch (1934),
129 Ohio St. 47, 56. However, the action for a divorce and property settlement
does not automatically abate at the death of a party. Caprita v. Caprita (1945),

145 Ohio St. 5, paragraph three of the syllabus. If the court has not yet decided

any of the issues, the action abates as a matter of law and the court lacks

- jurisdiction to-proceed. Leskovyansky, supra;Gregg v. Gregg (2001), 145 Ohio

App.3d 218; Estate of Grashel v. Grashel, 4th Dist. No. 02CA2826, 2002-Ohio-

4612; Ramminger v. Ramminger (June 11, 2001), Butler App. No. CA2000-07-

132; and Koch v. Koch (Mar. 4, 1994), Sandusky App. No. S-93-5, overruled on

other grounds, Wright v. Wright (Nov. 10, 1994), Hocking App. No. 94CA02.
However, if the court adjudicated the facts during the lifetime of the parties,
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but it had not yet reduced its decision to judgment or its judgment had not yet
been journalized prior to the death of the party, the court has the discretion to
either dismiss the action or enter ajudgment nunc pro tunc. Caprita, at paragraphs

four and six of the syllabus; Miller v. Trapp (1984), 20 Ohio App.3d 191; and

King v. King (Mar. 8, 2002), Adams App. No. 01CA719, 2002-Ohio-1060.

In Gregg v. Gregg, (2001), 145 Ohio App.3d 218, the court held: "if a party to a

divorce dies before trial begins and the court has not decided any of the issues, the court

lacks jurisdiction to proceed in the underlying divorce action. [State ex rel. Litty v.

Leskovyansky, 77 Ohio St.3d at 99]. Under those circumstances, abatement is required by

law. [Miller v. Trapp, 20 Ohio App.3d at 193.1" Id. at 221. However, the Gregg Court

recognized that when a trial court has already adjudicated the facts conoerning a division

of property prior to the party's death, the court has the discretion to either dismiss the

action or put on a nunc pro tunc entry. Id. In addition, the Twelfth District held:

"The only adjudication that had occurred consisted of the trial court's interim award of

spousal support to Catherine. That order was not a final property division but was

pendent lite, ...".

A Magistrate's Decision or Magistrate's Order may not be used to dispose of the

claims of a party. Civ.R. 53(D)(2)(a)(i), In re Estate of Persing, 2010-Ohio-2687, at ¶33

and ¶34. In Persing, the domestic relations court never approved the magistrate's order.
"...pursuant to Civ.R. 53(D)(2)(a)(i), such orders do require trial court approval if they

dispose of a party's claims. See, also, Crane v. Teague, 2d Dist. No. 20684, 2005- Ohio-

5782, at ¶32 & 39."

In the instant case, the October 14, 2005 Judgment Entry decree of divorce was no

more than a "Magistrate's Decision" or "Magistrate's Order". The trial court had not and

did not independently adjudicate the facts concerning a division of property, or anything

else, until, perhaps, June 7, 2011, if then. Norman Miller was deceased before the trial

court "independently adjudicated the facts". Therefore, the trial court lost jurisdiction to

sign a Decree, or sign a Judgment Entry saying that the Entry acted as the signature on
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the decree.

CONCLUSION AND REOUEST FOR RELIEF

Appellant Beth Knece, respectfully requests that this Court find that this case if one

of public or great general interest and involves substantial constitutional questions and

that this court accept jurisdiction in this case so that the important issues presented will

be reviewed on the merits. Appellant requests that this Court determine that the trial

judge cannot sign a decree that he had never reviewed prior to one party's death, after the

death of one party.

Respectfully submitted,

ELIZETH N. GABA (0063152)
Attor ey for Plaintiff-Appellant
1231 East Broad Street
Columbus, Ohio 43205
Telephone (614) 586-1586
Facsimile (614) 586-0064
gabalaw@aol.com

CERTIFICATE OF SERVICE

This is to certify that a true and accurate copy of the foregoing document was

served upon Defendant through his Attorney of record, David J. Gordon, Esq., at 40 N.

Sandusky Street, Suite 300, Delaware, Ohio 43015 via facsimile and/or hand delivery,

_andlor U.S. ordinary mail, postage prepaid, on this the 8th day of July, 2011.

ELIZETH N. GABA
Atto at Law
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APPENDIX

Opinion of the Fifth Appellate District May 26, 2011 Miller v. Miller, 2011-Ohio-2649,

10 CAF 09 0074.
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Delaware County, Case No. 10 CAF 09 0074

Per Curiam

{11} Plaintiff-Appellant, Beth Miller (nka Knece), appeals the August 19, 2010

decision of the Delaware County Court of Common Pleas, Domestic Relations Division.

STATEMENT OF THE FACTS AND CASE

{Q2} Appellant and Defendant-Appellee, Norman Miller, were married on April

28, 1990. One child was born as issue of the marriage on September 9, 1990.

{13} On September 29, 2004, Appellant filed a complaint for divorce against

Appellee. Appellee filed an answer and counterclaim. The matter proceeded before a

magistrate of the Domestic Relations Division.

{14} The trial court docket shows the case was set for a settlement conference

on December 21, 2004. On December 27, 2004, a document was filed with the trial

court with the handwritten title, "Memorandum of Agreement." Underneath the words

"Memorandum of Agreement" is a typewritten title, "AGREED JUDGMENT ENTRY

(DECREE OF DIVORCE)." The body of the document is typed but it also contains

handwritten interlineations initialed by the parties. The document is signed by the

parties and the counsel for the parties. The document contains a signature line for the

trial court judge assigned to the case. The signature line shows a signature of the "[trial

court judgelinitials of magistrate]". A Shared Parenting Plan and a guidelines worksheet

were also docketed on December 27, 2004. That document also contains the same

signature.

{¶5} On October 14, 2005, the trial court issued a sua sponte entry captioned

"Judgment Entry Decree of Divorce." The judgment entry states:
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{16} "The Court, sua sponte hereby adopts and incorporates the document

filed December 27, 2004 titled, 'Memorandum of Agreement' as an Agreed Judgment

Entry (Decree of Divorce) as a final Joumal Entry, Decree of Divorce "

{¶7} The judgment entry contains the same signature.

{18} Since the divorce, both parties have remarried.

{¶9} In March 2007, Appellee moved to amend the shared parenting plan and

recalculate child support. The parties resolved the issues by agreed entries in July

2007.

{¶10} On January 21, 2009, Appellant filed a motion for relief from the October

14, 2005 Judgment Entry Decree of Divorce and moved to vacate the December 27,

2004 Memorandum of Agreement, both pursuant to Civ.R. 60(B). Appellant argued in

the motion that the trial court improperly adopted the Memorandum of Agreement

without following the procedures of Civ.R. 53. Appellant further argued that the

December 27, 2004 Memorandum of Agreement and the October 14, 2005 Judgment

Entry Decree of Divorce should be vacated pursuant to Civ.R. 60(BX4) and 60(B)(5).

{111} Appellee filed a Motion to Show Cause on April 7, 2009 for Appellant to

show cause as to why she had not complied with a property division found in the

Memorandum of Agreement.

{112} After a further review of the file, Appellant filed a "Motion to Vacate the

'Judgment Entry Decree of Divorce' and to Strike the 'Agreed Judgment Entry (Decree

of Divorce)' for Cause Shown Herein", on April 10, 2009. The basis of Appellant's

motion was that the December 27, 2004 Memorandum of Agreement and October 14,

2005 Judgment Entry Decree of Divorce were signed by the magistrate on behalf of the
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trial court judge. Appellant argued in her motion that because the magistrate signed the

October 14, 2005 Judgment Entry Decree of Divorce for the judge, the Decree of

Divorce was a void judgment and was not a final, appealable order.

{¶13} The matter came on for hearing before a different magistrate on April 14,

2009. The issues before the magistrate were: (1) Appellee's motion to show cause, (2)

Appellant's Civ.R. 60(B) motion, and (3) Appellant's motion to vacate and strike. At the

hearing, Appellant withdrew her Civ.R. 60(B) motion without prejudice to re-filing and

chose to proceed only on her motion to vacate and strike the December 27, 2004 and

October 14, 2005 entries based on the signatures on the entries. The magistrate set

Appellee's motion to show cause and Appellant's motion to vacate and strike for an

evidentiary hearing on July 27, 2009. A Magistrate's Order memorializing these issues

was filed on Aprii 15, 2009.

{114} On July 20, 2009, Appellant served a subpoena upon the trial court judge

to testify at the July 27, 2009 evidentiary hearing. The trial court judge filed a Motion to

Quash the Subpoena. He also submitted an affidavit with the following statements:

{¶15} "* * *

{¶16} "[The magistrate] was duly appointed as Magistrate to conduct all

Domestic Relations proceedings;

{117) "As Domestic Relations' Magistrate, she was given authority only to sign

my name to all judgment entries that were agreed to and approved by the parties;

{¶18} "* * *"

{¶19} An evidentiary hearing was held before the magistrate on July 27, 2009

and a decision was issued on January 26, 2010. At issue before the magistrate was the
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validity of the December 27, 2004 and October 14, 2005 entries and Appellee's motion

to show cause. The magistrate reviewed the procedural history of the case and

determined the Memorandum of Agreement and Judgment Entry Decree of Divorce

were valid entries. He concluded that the contested entries complied with Civ.R. 53 and

it was within the judge's authority to delegate the duty of signing his name to agreed

judgment entries to the magistrate. Further, because the parties relied on the entries for

their own individual purposes such as remarrying and that the case had been reopened

in 2007
without issue as to the entries, the magistrate found that the parties waived any

objection they may have to the validity of the entries.

{120} In the Magistrate's Decision, the magistrate went on to complete a Civ.R.

60(B) analysis of Appellant's original January 21, 2009 motion, although Appellant had

v3
ithdrawn that motion. The magistrate denied Appellant's 60(B) motion_ The

magistrate also denied Appellee's motion to show cause.

{121} Appellant filed objections to the Magistrate's Decision. On August 19,

2010, the trial court approved the Magistrate's Decision and overruled Appellant's

objections.

{122} It is from this decision Appellant now appeals.

ASSIGNMENTS OF ERROR

{123} Appellant raises four Assignments of Error:

{124} "I. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

IN FINDING
THAT THE JUDGMENT ENTRY WAS ENFORCEABLE BECAUSE THE

ENTRY DID NOT ADHERE TO THE MANDATES OF CIV.R. 58.
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{125} "II. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

IN FINDING THAT THE JUDGMENT ENTRY WAS ENFORCEABLE AND A FINAL

APPEALABLE ORDER BECAUSE THE JUDGMENT ENTRY DID NOT ADHERE TO

THE MANDATES OF CIV.R. 53.

{1126} "III. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

BY NOT DETERMINING THAT THE ALTERATION OF THE THEN-TITLED

'MEMORANDUM
OF AGREEMENT' TO SAY'AGREED JUDGMENT ENTRY DECREE

OF DIVORCE' CAUSED THE MEMORANDUM TO NO LONGER EXIST IN THE

COURT FILE, AND FURTHER BY NOT DETERMINING THAT THE NOW ALTERED

DOCUMENT NEWLY CALLED 'AGREED JUDGMENT ENTRY (DECREE OF

DIVORCE)' WAS NEVER FILED, AS IT WAS ABSENT FROM THE DOCKET OF THE

COURT.

(127} "IV. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

BECAUSE [THE JUDGE] SHOULD HAVE RECUSED HIMSELF FROM PRESIDING

OVER THIS MATTER BECAUSE HE WAS CALLED AS A MATERIAL WITNESS TO

TESTIFY ABOUT FACTS IN THE CASE, AND HE TESTIFIED BY AFFIDAVIT. IT WAS

PLAIN ERROR FOR HIM TO RULE ON APPELLANT'S OBJECTIONS."

I., II.

{128} We consider Appellant's first and seoond Assignments of Error

simu(taneously because we find them to be dispositive of this appeal. Appellant argues

that the trial court erred in adopting the Magistrate's Decision that found the
October 14,

2005 Judgment Entry Decree of Divorce was a final, appealable order because the

entry fails to comply with Civ.R. 53 and Civ.R. 58. We agree.
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{129} At issue in this case is the October 14, 2005 Judgment Entry Decree of

Divorce. The trial court judge attested that the magistrate was given authority to sign

the judge's name to all judgment entries that were agreed to and approved by the

parties. The underlying December 27, 2004 Memorandum of Agreement giving rise to

the October 14, 2005 Judgment Entry Decree of Divorce was an agreed entry, signed

by the parties and their counsel. On October 14, 2005, the trial court filed a sua
sponte

Decree of Divorce. A review of that entry shows that the magistrate signed the judge's

name to the document and initialed the signature with her initials.

{130} The October 14, 2005 entry, as a Final Decree of Divorce, is a judgment

because it terminates the case or controversy the parties have submitted to the trial

court for resolution. Harkai v. Scherba Industries, Inc. (2000), 136 Ohio App.3d 211,

736 N.E.2d 101; Aguirre v. Sandoval, Stark App. No. 2010CA00001, 2010-Ohio-6006.

Judgments that determine the merits of the case and make an end to it are generally

final, appealable orders. Harkai, supra. There is no differentiation between an "agreed

judgment" and "judgment" for purposes of finality. Appellate courts are given the

jurisdiction to review the final orders or judgments of lower courts within their appellate

districts. Section 3(B)(2), Article IV, Ohio Constitution. For a judgment to be final and

appealable, however, it must satisfy not only the requirements of R.C. 2505.02, and if

applicable, Civ. R. 54(B), but also Civ.R. 58. Civ.R. 58(A) states,

{131} "Subject to the provisions of Rule 54(B), upon a general verdict of a jury,

upon a decision announced, ***, the court shall promptly cause the judgment to be

prepared and, the court having signed it, the clerk shall thereupon enter it upon the
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journal. A judgment is effective only when entered by the clerk upon the joumal "

(Emphasis added.)

{¶32} At
issue in the present case is whether the October 14, 2005 Judgment

Entry Decree of Divorce complies with Civ.R. 58. Upon our review of the relevant case

law and the rules of practice and procedure, we find it does not.

{133} "Where a matter is referred to a magistrate, the magistrate and the trial

court must conduct the proceedings in conformity with the powers and procedures

conferred by Civ.R. 53. 'Magistrates are neither constitutional nor statutory courts.

Magistrates and their powers are wholly creatures of rules of practice and procedure

promulgated by the Supreme Court.'" Yantek v. Coach Builders Limited, Inc., Hamilton

App. No. C-060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkowski, Montgomery App.

No. 18620, 2001 -Ohio-1 498, citing Sec. 5(B), Art. IV, Ohio Constitution.

{134} Civ.R. 53 does not permit magistrates to enter judgments.
This is the

function of the judge, not the magistrate. Brown v. Cummins ( 1997), 120 Ohio App.3d

554, 555, 698 N.E.2d 501; In re K.K., Summit App. No. 22352, 2005-Ohio-3112, at¶17;

Harkai v. Scherba Industries, Inc. (2000), 136 Ohio App.3d 211, 217-218, 736 N.E.2d

101; Kidd v. Higgins (Mar. 29, 1996), Lake App. No. 95-L-1 12.

{¶35} The exercise of the magistrate's powers under Civ.R. 53 is intended only

to "assist courts of record ." Yantek, supra at ¶10. "A magistrate's oversight of an issue

or issues, even an entire trial, is not a substitute for the [trial court's] judicial functions

but only an aid to them.' ' [E]ven where a jury is the factfinder [in a proceeding before a

magistrate], the trial court remains as the ultimate determiner of the case. It is the
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primary duty of the trial court, and not the magistrate, to act as the judicial officer." Id.

citing Hartt v. Munobe,
67 Ohio St.3d 3, 6, 1993-Ohio-177, 615 N.E.2d 617.

{136} One of the acts of the judicial officer is found in Civ.R. 58 where it states

the court must sign the judgment. This Court examined Civ.R. 58 in an almost similar

situation to the present case where a judgment entry was rubber-stamped with the trial

judge's signature. In Flares v. Porter,
Richland App. No. 2006-CA-42, 2007-Ohio-481,

we found that the judge's rubber-stamped signature on a judgment entry did not comply

with the requirement in Civ.R. 58 that the court must sign the entry, therefore rendering

the entry not a final, appealable order. We cited to our brethren in the Twelfth District

Court of Appeals in so holding:

{137} "The Mitchell
court based its decision in part on the Twelfth District Court

of Appeals case of
Brackmann Communications, Inc. v. Ritfer

(1987), 38 Ohio App.3d

107, 526 N.E .2d 823, in which the court found that a judgment entry that was not

signed by the trial judge was not a final appealable order. The Brackmann court stated:

{138} "'... simply because the amount in controversy is not large does not justify

abandoning basic procedural formalities. Whether it be a county or common pleas

court, a basic tenet of Ohio jurisprudence remains that a court speaks only through its

joumal ... Whether it be a county court or a common pleas court, the Ohio Rules of Civil

Procedure, including Civ.R. 58, must be followed and obeyed where they are

applicable.' Id. at 109. The Brackmann
court thus held: 'In all civil cases appealed to

this court, therefore, a formal final joumal entry or order must be prepared which

contains the following: 1. the case caption and number; 2. a designation as a decision

or judgment entry or both; 3. a clear pronouncement of the couts judg-mnt and its
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rationale if the entry is combined with a decision or opinion; 4. the judge's signature; 5. a

time stamp indicating the filing of the judgment with the clerk for joumalization; and, 6.

where applicable, a Civ.R. 54(B) determination and Civ.R. 54(B) language.'

(Underlining added.) Id. at 109:' Id. at 411-12.

{¶39} In Peters v. Arbaugh, (1976), 50 Ohio App.2d 30, 361 N.E.2d 531, the

Tenth District Court of Appeals examined a judgment entry where the issue was

whether a final, appealable order existed pursuant to Civ.R. 58. Judge Alba Whiteside

wrote in his concurrence:

{¶40} " * * Civ.R. 58 provides that '* ** the court shall promptly cause the

judgment to be prepared and, the court having signed it, the clerk shall thereupon enter

it. A judgment is effective only when filed with the clerk for joumalization.

(Emphasis added.)

{141) "it is my view, as we originally held herein, that there can be no judgment

unless and until it is signed by the court, that is by the judge personally. The afrixing of

the judge's name by some unknown person who then initials the 'signature' cannot meet

the requirement by Civ.R. 58 that the court sign the judgment. The purpose of this

requirement is obvious. There need be a clear and unequivocal indication in the record

that the action is that of the judge. An initialed 'signature' does not fumish that degree

of clarity and certainty that is required. This is especially true where the decision and

judgment are contained in a single writing since there is no prior indication either orally

in open court or by a writing of the court's decision with which the initialed signature

-kudgment can be compared to ascertain whether or not the judgment truly constitutes

the action of the judge."
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{742} The January 26, 2010 Magistrate's Decision, in denying Appellant's

Motion to Vacate and Strike, concluded that the trial court is permitted to delegate the

duty of signing a judgment to the magistrate. Pursuant to the dictates of Civ.R. 53 and

Civ.R. 58, we find this conclusion to be in error. A court may not supersede the Rules

of Civil Procedure to give authority to a magistrate to sign the judge's name to a

judgment. We further find that under the confines of Civ.R. 53 and Civ.R. 58, there is

no differentiation between an "agreed judgment"and a"judgment." Therefore, in this

case, the October 14, 2005 Judgment Entry Decree of Divorce is not a final, appealable

order because it is not signed by the court pursuant to Civ.R. 58.

{143} We hereby sustain Appellant's first and second Assignments of Error that

the trial court erred in finding that the October 14, 2005 Judgment Entry Decree of

Divorce is a final, appealable judgment.

{144) We also note that the Magistrate's Decision also ruled upon the merits of

Appellant's Civ.R. 60(B) motion to vacate the October 14, 2005 judgment based on

Civ.R. 60(B)(4) and 60(B)(5). We find any conclusions on Appellant's Civ.R. 60(B)

motion to be premature because (1) Appellant withdrew that motion on April 15, 2009

and it was not before the court and (2) there was no final judgment from which a Civ.R.

60(B) proceeding could rise.

{¶45} We find it unnecessary to address Appellant's remaining Assignments of

Error based on our holding above.

{146} The August 19, 2010 decision of the Delaware County Court of Common

P_teas, Domestic Relations Division is reversed and the matter is remanded to the trial
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court for further proceedings to enter a Final Decree of Divorce so that Appellant can

proceed on her arguments based on the underlying Memorandum of Agreement.

Farmer, P.J.

Edwards, J. and

Defaney, J. concur.

'H N. SHEIL ^. FARMER

^^^-,̂
EDWARDS.N. JULIE A

le'A9n..w.i ^
HON. PATRIGIA A. DELANEY
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For the reasons stated in our accompanying Opinion on file, the judgment of the

Delaware County Court of Common Pleas, Domestic Relations Division is reversed and

remanded. Costs assessed to be split equally between Appellant and Appellee.
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