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STATEMENT OF THE FACTS

Introduction

In Corrigan v. Illuminating: Co., 122 Ohio St.3d 265, 2009-Ohio-2524, the property

owners challenged the easement holder's claimed right to remove vegetation from within the

easement. As the easement holder was a public utility and, as the proposed vegetation removal

touched upon a service furnished by the public utility and, as the Public Utilities Commission of

Ohio (PUCO) regulated the utility's vegetation management plan, this Court concluded that the

reasonableness of the utility's proposed removal of the owner's vegetation required PUCO' s

administrative expertise thus falling within PUCO's exclusive jurisdiction. Lacking subject

matter jurisdiction, Corrigan vacated' the trial and appellate courts' orders enjoining the utility

from removing the sole tree from the Corrigans' property, leaving for another day the substantive

issues raised therein. The within appeal, taken from the PUCO's order approving the utility's

removal of trees from within the area of the utility's easement, presents the Corrigan-deferred

issues.

The Property and the Ohio Edison's Easement

AppellantsZ are Kurt Wimmer, the utility account holder at, and The Wimmer Family

Trust, the owner of a parcel of real property commonly known as 34440 Chestnut Ridge Road,

' The language in Corrigan, at ¶22, declared the "judgment of the Cuyahoga County

Court of Appeals is reversed." This Court held that the lower courts lacked subject matter
jurisdiction, the undersigned submits that the effect of this Court's Judgment was to vacate the

prior decision with the resultant dismissal of the Corrigans' Complaint. Vacatur ensures that
-thase-wha-have-beerrpreventecFfrom-ohtaining-the-review-towrae h -:.ey-are-entitle.a-.-are .ot
treated as if there had been a review. Camreta v. Greene (2011), _ U.S. 179 L. Ed.

2d 1118, 1136.

2 Collectively referred to herein as WFT.
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North Ridgeville, in Lorain County (Property). (Tr. 8.) The triangle-shaped Property has at least

50 trees. (Tr. 10-11.)

On May 11, 1983, Kurt Wimmer and his wife Noele Wimmer, immediate past owners of

the Property and current residents thereon since 1974 (Tr. 10,) executed a transmission line

easement (Easement) to Intervening Appellee Ohio Edison Company (Ohio Edison). (Tr. 8-9,

Hearing Ex 1.) As relevant to the issue before this Court, the Easement provided that,

The easement rights herein granted shall include the right to * * * trim, remove or
control by any other means at any and all times such trees, limbs, and underbrush
within or adjacent to said right-of-way as may interfere with or endanger said
structures, wires or their appurtenances, or their operation.

Ohio Edison acknowledged that the Easement did not effect WFT's ownership rights in

and to the trees on its property wheresoever located. (Tr. 94-95.)

Following acquisition of the Easement, Ohio Edison constructed its transmission lines

over and started its vegetation maintenance program within the area of the Easement. (Tr. 9.)

Before 2004, Ohio Edison practiced a five-year vegetation maintenance pattem where its

forestry department maintained WFT's vegetation by pruning and trimming or applying growth

retardants consistent with all federal, state, regulatory, and industry practices. (Tr. 82, 84-86,

99.)

Before 2004, Ohio Edison's care and maintenance of WFT's trees assured that no tree

endangered, encroached upon, interfered, or otherwise threatened the operation of any Ohio

Edison transmission line. (Tr. 86.) With proper care given by Ohio Edison's vegetation

management program, no WFT tree caused Ohio Edison to suffer any power outages nor had

Ohio Edison been cited for improper vegetation maintenance on the Property. (Tr. 86-87.)
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For two decades before 2004, WFT's trees and Ohio Edison's transmission lines

harmoniously co-existed.

In 2004, Ohio Edison changed its vegetation management policy. Ohio Edison increased

the frequency of its maintenance service to WFT's trees knowing and expecting that increased

tree trimming and pruning will cause greater tree growth spurts. (Tr. 99.) Other than natural

growth, for which Ohio Edison had performed periodic tree maintenance, WFT's trees had not

changed, e.g., mutated, in any material respect since 1984. (Tr. 97.) Ohio Edison's 2004 change

in its vegetation management policy also meant that it (Ohio Edison) would no longer perform

maintenance, i.e., pruning or trimming, of WFT's trees and vegetation, within the Easement as

Ohio Edison notified WFT of its (Ohio Edison's) intention to remove virtually all vegetation,

including the approximately 50 trees, from the Property. (Tr. 161.)

Ohio Edison declared WFT's trees "incompatible vegetation" claiming that these trees

fell within the "interfere with or endanger" language of the Easement, thus providing Ohio

Edison with the absolute and unfettered right to proceed with vegetation removal.

Pre-2004, "incompatible vegetation" meant vegetation that will grow to interfere with a

power line. (Tr. 101.) After 2004, "incompatible vegetation meant that which will grow in

excess of ten feet, regardless of the height of any transmission line." (Tr. 103.)

Q.
A.

Q•

A.

Q.

What is compatible vegetation?
Compatible vegetation is any species that will not grow tall enough to
interfere with the power lines.
So there's no, although you had talked before your brochures using a 10-foot

limit it's really there's no heWlt requirement; is that correct?
Our definition is 10 feet.
So let's try it again. Is there a height requirement that defines compatible
vegetation from incompatible vegetation?
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A. I'm only aware of, I guess of our policies. I don't really understand your
question.

Q. Is the 10 feet, is that the policy?
A. Right.
Q. That's Ohio Edison's policy.
A. Right.
Q. That is not the PUCO policy.
A. No.
Q. That is not the NESC3 policy.
A. No.
Q. It's not the IEBE4 policy.
A. No.
Q. It's not the State of Ohio statutory (sic) regulation.
A. No.

(Tr. 157-158.)

WFT objected to and challenged Ohio Edison's notice of removal and its claimed right to

remove WFT's trees. WFT asserted that its trees, as has been and when properly maintained,

neither interfered with nor endangered Ohio Edison's transmission lines and with continued

proper maintenance, no WFT tree will create a hazard to any Ohio Edison transmission line.

WFT also advised Ohio Edison that should Ohio Edison choose not to maintain its (WFT's) trees

within the Easement, WFT would contract with the same tree service company that Ohio Edison

has retained to manage and maintain WFT's vegetation. (Tr. 59, 71.)

Ohio Edison relies upon the NESC as "the bible of our work" (Tr. 52,) which sets the

standards for clearance range between tree and transmission wire. In 2008, the NESC clearance

range for trees on the Property was 8.2 to 8.7 feet. (Tr. 60.) When Ohio Edison had WFT's trees

measured in February 2008, no WFT tree fell within the restricted area in violation of or contrary

National Electric Safety Code.

° Institute of Electrical and Electronics Engineers.

Page -4-



to NESC standards. (Tr. 58-62.) The NESC clearance standards has not changed since February

2008. (Tr. 63.) Not surprisingly, the NESC recognizes that a utility's vegetation management

policy is subject to the rights of the property owner including limitations contained in an

easement or right-of-way. (Tr. 64.)

As the owner of the Property, WFT notified Ohio Edison that WFT retained all rights of

ownership in and to its land including the right to care for and maintain all vegetation thereon.

(Tr. 15.) Ohio Edison rejected WFT's tree maintenance offer as contrary to its (Ohio Edison's)

policy. (Tr. 15.)

WFT's Complaint filed with the PUCO

WFT filed its Complaint with the PUCO seeking an order to prevent Ohio Edison from

removing its (WFT's) trees. WFT sought a declaration, inter alia, (1) that WFT's trees do not

interfere or endanger Ohio Edison's transmission lines and (2) confirming WFT's residual rights

to care for and maintain its vegetation. WFT posited that the PUCO apply an objective standard

in considering whether any vegetation within or adjacent to the area of the Easement interferes

with or endangers Ohio Edison's operation.

The substance of Ohio Edison's response consisted of,

1. A video of what could happen if vegetation grew near transmission or
distribution lines, (Tr. 53, Ohio Edison Ex. DK-8)

2. Ohio Edison's change in its vegetation management policy from
vegetation maintenance to vegetation removal,

3. Trees grow, and,

4. A then-recent survey, Ohio Edison Ex. B, demonstrating that of 15 WFT
trees identified, two appear to be within NESC's 8.2 foot clearance
standard, albeit one by just 0.2 feet, when measured at the extreme
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temperature of 212 degrees. As calculated at the time of the survey, only
one tree did not satisfy the NESC clearance standard, however Ohio
Edison had recently trimmed WFT's trees to assure that all trees complied
with NESC's clearance standard. (Tr. 73, 105.)

According to Ohio Edison's expert Stephen Cieslewicz,

As it relates to vegetation management, one size does not fit all (Tr. 176,)

In general, trees are pruned within a utility's right of way (Tr. 183) and,

The authority of a utility to remove or otherwise effect vegetation within a
right-of-way or easement depends upon the language of that document.
(Tr. 184.)

Cieslewicz spoke of the voluminous materials reviewed, but he could not recall reviewing

Ohio Edison's vegetation management policy in effect around 2004. (Tr. 186.) Cieslewicz

admitted that where a utility maintains vegetation clearance conforming to NESC standards, then

the utility acts reasonably and responsibly. (Tr. 188.) And, in the hundreds of thousands of

miles of utility lines maintained by all the utility companies in this country, the number of

vegetation contacts with utility lines "has gone down to next to nothing." (Tr. 225.)

In his prepared testimony, Ohio Edison Ex. SC-1, Cleslewicz referenced FAC-003, "the

gold standard," which incorporates the clearances set forth by IEEE. (Tr. 226-228.) FAC-003

mandates a minimum of 9.44 feet for a 345 kV line. (Ohio Edison Ex. SC-1, p. 8, Tr. 228.)

Cleslewicz spoke of sag and sway on a 345kV line which could increase that clearance range to

29-30 feet, but as Ohio Edison ran a 69kV line through the Easement such would not have the

same sag and sway, leading to a shorter clearance distance. (Tr. 229.)



Cleslewicz could not get himself to say that with proper maintenance, as has existed over

the past decades, WFT's trees would not cause greater or increased interference with or

endangerment to Ohio Edison's transmission lines.

PUCO's Order and Denial of WFT's Application for Rehearing

PUCO issued its Opinion and Order ("Order") dismissing WFT's Complaint. The Order

discussed the issues raised by the parties, concluding that Corrigan provided sufficient

substantive law supporting Ohio Edison's removal of WFT's vegetation. Order, Appx., 20.

WFT sought rehearing challenging the reliance upon dicta in Corrigan, claiming that the

Order (1) failed to recognize, consider, and respect WFT's property rights, (2) failed to

recognize, consider, and apply an objective standard of reasonableness to determine, per the

Easement, whether vegetation may interfere with or endanger Ohio Edison's transmission lines,

and (3) failed to require Ohio Edison to meet its burden of proof, to a reasonable probability, that

WFT's trees may interfere with or endanger the utility's transmission lines, before authorizing

their removal.

The PUCO denied WFT's application for rehearing, (Entry on Rehearing) from which

WFT timely filed its appeal to this Court.

ARGUMENT

Introduction

This controversy calls upon the interplay between the constitutional guaranty protecting

the rights of a property owner to acquire, use, enjoy, and dispose of property, among the most

revered in our law and traditions and integral to our theory of democracy and notions of liberty,

§19, Art. 1, Ohio Const., City ofNorwood v. Horney, 110 Ohio St.3d 353, 2006-Ohio-3799, ¶34,
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with the statutory mandate that the Public Utilities Commission of Ohio supervise and regulate

public utilities. R.C. 4905.04.

The Easement does not grant to Ohio Edison the absolute right to remove any WFT

vegetation, but permits such removal only if WFT's vegetation may interfere with or endanger

Ohio Edison's transmission lines. WFT retained and retains the unfettered right to use and enjoy

the Property which includes the right to care and maintain the vegetation thereon wheresoever

located, save and except where Ohio Edison can demonstrate that the vegetation within the

Easement may interfere with or endanger its transmission lines.

The burden begins and remains with Ohio Edison to justify the removal of any of WFT's

trees. Ohio Edison's self-imposed vegetation management policy, which it may modify as and

when it chooses, may be a, but cannot serve as the sole source or standard that determines the

continued existence of any WFT tree. Where Ohio Edison perceives that WFT' s vegetation may

interfere or endanger, and where Ohio Edison chooses not to provide proper tree maintenance,

i.e., pruning or trimming, to remedy the situation, WFT has the right to do so consistent with

statutory, regulatory, industrial, and aboreal standards and practices.

In its Order dismissing WFT's Complaint and in denying WFT's Application for

Rehearing, the PUCO (1) failed to recognize WFT's property rights and to correctly apply Ohio

property law, (2) improperly relied upon dicta from this Court in Corrigan, (3) failed to apply a

standard of objective reasonableness to determine whether WFT's trees represented a hazard to

Ohio Edison's transmission lines, and (4) ignored the uncontested evidence that properly cared-

and maintained trees on the Property did not and do not interfere with or endanger Ohiofor

Edison's transmission lines.
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Standard of Review

Recently, this Court summarized the standard applied in review of an appeal taken from

the PUCO,

"R.C. 4903.13 provides that a PUCO order shall be reversed, vacated, or modified
by this court only when, upon consideration of the record, the court finds the order
to be unlawful or unreasonable." (Citation omitted.) We will not "`reverse or
modify a PUCO decision as to questions of fact where the record contains
sufficient probative evidence to show [that] the PUCO's determination is not
manifestly against the weight of the evidence and is not so clearly unsupported by
the record as to show misapprehension, mistake, or willful disregard of duty.' "
(Citations omitted.) "The appellant bears the burden of demonstrating that the
commission's decision is against the manifest weight of the evidence or is clearly
unsupported by the record." (Citation omitted.)

Although "we have complete and independent power of review as to all questions
of law" in appeals from the PUCO, (citation omitted,) we have explained that we
may rely on the expertise of a state agency in interpreting a law where "highly
specialized issues" are involved and "where agency expertise would, therefore, be
of assistance in discerning the presumed intent of our General Assembly."
(Citation omitted.)

Sunoco, Inc. (R&M) v. Toledo Edison Co., Slip Opinion, 201 1-Ohio-2720, ¶22-23.

The controversy centers around a question of property law, to wit, the permission granted

to Ohio Edison as the holder of the Easement and rights retained by WFT, the land owner, an

area that appears outside the "expertise" of the PUCO and in which the PUCO refused to involve

itself. Second, given the history of tree maintenance consistent Ohio Edison's obligations to

provide safe and efficient electrical service, the PUCO's Order authorizing the destruction of

WFT's trees is against the manifest weight of the evidence or otherwise clearly unsupported by

the record.Upo_n_review this Court should reverse_the PUC_O_ 's_Order,and^rant WFT's

Complaint and the relief sought therein.
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Proposition of Law No. 1:
The PUCO's Opinion and Order is unreasonable and unlawful
because it failed to recognize, consider, and respect WFT's
property rights guaranteed and protected by the Ohio
Constitution.

Central to this case is that portion of the Easement which describes the authorization

given Ohio Edison and, by implication, the residual rights retained by WFT. Reference must be

made to real property, not utility law in defining the Easement's extent and limitations from

which the PUCO could determine both the relevance and application of the evidence as

presented.

An Easement Gives Permission To Be Upon And Not A Possessory Interest In The
Property

Ohio Edison received a right of way and easement over and onto WFT's land. A right of

way is the mere right to pass over another's land for a definite or indefinite period, Cydrus v.

Horton, 4' Dist. No. 98CA2406, 1998 Ohio App. LEXIS 5967, *6-7, Smeadv. Graves, 9' Dist.

No. 23770, 2008-Ohio-115, ¶11, whereas an easement grants a non-possessory interest in land

that entitles the owner of the dominant estate (easement grantee) the limited use of the serviant

estate (easement grantor). Gans v. Andrulis (May 18, 2001), 11`h Dist. No. 99-P-01 18, 2001

Ohio App. LEXIS 2242, *8.

The owner of the dominant estate may not increase the burden nor materially enlarge its

right over the servient estate. Hiener v. Kelley (July 23, 1999), 4'h Dist. No. 98CA7, 1999 Ohio

App. LEXIS 3570, *33, appeal not allowed ( 1999), 87 Ohio St.3d 1441. The owner of an

-easer.;ent haSiesSeontroi-ofthe',aridihau rsnorrRaiiy-hadaypersonS-Wno mave a-g6SSessory

interest in the land. Cleveland v. Clifford (9' Dist. 1997), 121 Ohio App.3d 59, 62.
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The scope of an enforceable easement will generally be defined by the language of the

granting instrument. Devoe v. Lavelle, 5' Dist. No. 03 CA 94, 2004-Ohio-3300, ¶7. A clearly

expressed limitation upon the grant of an easement will be enforced. Id.

Ohio Edison's authority to enter upon WFT's land and to remove WFT's vegetation is

not founded upon the status of Ohio Edison as a utility, but upon the permission given per the

Easement. The Easement which permitted the Ohio Edison access to WFT's property did

nothing to effect WFT's rights to its property within or outside the Easement area provided that

such did not conflict with that which the Easement authorized. Thus WFT, as the landowner,

retained and retains its rights to its trees along with the responsibility and opportunity for their

care and maintenance. The PUCO's Order is not only noticeably silent, but refused to involve

itself with, recognize, or protected WFT on this important and fandamental stick in WFT's

bundle of property rights.

Also, by failing to recognize, consider, and respect the constitutional mandate protecting

WFT's rights as the landowner, the Order improperly gave greater standing to the Ohio Edison's

vegetation management policy over WFT's property rights. Ohio Edison's vegetation

management plan does not trump all, but, as has been testified to by more than one Ohio Edison

witness, is subservient to the authorized use permitted per the Easement.

The PUCO Incorrectly Relied Upon Corrigan As Establishing Precedent In Support Of
The Order

The PUCO's Order relied exclusively and incorrectly upon dicta in Corrigan, without

-r..9ntiaFiinis .'3neV3oruJdbiiui-Ohio-iawiiidoiviiigihe-right5, iespOnsilb"ihtiES,andiimitatiD"ffSgiven

to the grantee and retained by the grantor of this Easement.
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The initial two paragraphs of the Order's Discussion and Conclusion, Appx. 20,

referenced Corrigan. Citing Corrigan, at ¶21, the Order's first paragraph concluded,

whether a utility reasonably determined that vegetation interferes with or threatens
to interfere with the utility's transmission lines is a service-related question within
the [PUCO]'s exclusive jurisdiction.

The next paragraph determined that "the facts in this case are analogous to the situation presented

in Corrigan," mandating "a fmding that the easement permits [Ohio Edison] to remove any

vegetation that may interfere or threaten to with [Ohio Edison]'s transmission lines."

Upon WFT's assertion that proper resolution of the issues raised in its Complaint

required an interpretation of the Easement, PUCO pronounced,

Despite WFT's repeated claims to the contrary, this case is not about the rights
granted to each party under the [E]asement. That issue was decided by the
Supreme Court in Corrigan, which held that the easement in question in that case
gave the utility the right to remove trees within the easement that could pose a
threat to the utility's transmission lines.

Entry on Rehearing, Appx. 8.

Corrigan did not decide any rights of the parties vis-a-vis the easement at issue therein

nor did it establish any precedent save and except the PUCO's jurisdiction to hear and determine

an issue relating to the interplay between the interpretation of an easement and a utility's

vegetation management policy. Corrigan dismissed the court action. The last sentence in

Corrigan set forth this Court's holding,

Therefore, whether the [utility]'s decision that the silver maple [tree] interferes or
threatens to interfere with its transmission line is reasonable is a service-related
question within PUCO's exclusive jurisdiction.

Corrigan declared that an issue arising out of a utility's vegetation management policy falls

within the PUCO's exclusive domain, leaving it to the PUCO to adjudicate the legal and factual
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issues arising therefrom. Corrigan vacated, i.e., held for naught, the decisions of the appellate

and trial courts as neither court acquired subject matter jurisdiction to hear and determine the

facts or law raised by the Corrigans' Complaint filed in the common pleas court.

Corrigan reserved for the PUCO the determination of the reasonableness, i.e., legality per

the terms of an easement, of the utility's intentions to remove the Corrigans' tree. Without a

starting point in the law, i.e., applying Ohio property law in the interpretation of the Easement in

order to declare the rights of the parties per the Easement, the PUCO's Order became an exercise

in arbitrariness, i.e., personal whim.

The PUCO's impermissibly relied on comments in Corrigan, outside of ascertaining the

proper forum to hear and determine the propriety of a utility's vegetation management policy, as

such constituted dicta.

"Dicta is defined as `expressions in court's opinions which go beyond the facts
before court and therefore are * * * not binding in subsequent cases as legal
precedent "(Citations omitted.) "Dicta includes statements made by a court in an
opinion that are not necessary for the resolution of the issues." (Citations
omitted.) "Dicta is not authoritative, and, by definition, cannot be the binding law
of the case." (Citation omitted.) "[A] dictum is by definition no part of the
doctrine of the decision[.]" (Citations omitted.)

Heisler v. Mallard Mech. Co., LLC, 10" Dist. No. 09AP-1 143, 2010-Ohio-5549, ¶13.

Corrigan's sole effect brought this case to the PUCO and nothing more. Any further

reference to and reliance upon statements in Corrigan obscured the underlying legal issue in

WFT's Complaint to the PUCO - a determination, per Ohio property law, of WFT's property

rights and the limitations imposed upon the Ohio Edison's vegetation management policy

consistent with the terms of the Easement. The Order's reference to and reliance upon Corrigan
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is contrary to law which fatally tainted the PUCO's analysis of the facts and its resultant Order

dismissing WFT's Complaint.

The Ohio Edison's Vegetation Management Policy And PUCO's Vegetation Management
Regulations Are Subject To WFT's Property Rights

As previously stated, notably absent from the Order is any recitation of the property

rights, privileges, and limitations retained by WFT and granted to Ohio Edison per the Easement.

WFT's Complaint brought into play and required a determination of both parties's respective

rights in relation to the Property.

There can be no doubt that the bundle of venerable rights associated with property
is strongly protected in the Ohio Constitution and must be trod upon lightly, no
matter how great the weight of other forces.

State ex rel. Gilbert v. City of Cincinnati, 125 Ohio St.3d 385, 2010-Ohio-1473, ¶24, citing

Norwood, ¶38.

These other forces may include regulation involving the overflow of sewage from a

sewage system (Gilbert), whether an area was a slum, blighted, or deteriorated for eminent

domain purposes (Norwood); or whether a utility, consistent with the language of an easement,

may enter upon land to remove vegetation.

Ohio Edison has no right to enter upon WFT's land to remove any WFT tree except for

permission which emanates exclusively from and must be consistent with the conditions set forth

in the Easement. Corrigan directs that Ohio Edison receive PUCO approval to remove any

vegetation from WFT's land regardless of Ohio Edison's vegetation management policy.

For the PUCO to approve any such request, it must apply Ohio property law not only in

relation to Ohio Edison's vegetation management policy, but as such relates to any vegetation
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management regulation promulgated by the PUCO,S to avoid crossing the line between

permissible regulation and a"taking." State ex rel. Shelly Materials v. Clark County Board of

Commissioners, 115 Ohio St.3d 337, 2007-Ohio-5022, ¶17 ("In some instances, moreover, a

direct appropriation or ouster does not occur, but government regulation of private property

becomes so onerous that its effect is tantamount to a condemnation, and such regulatory taking

may be compensable under the Fifth Amendment [to the United States Constitution]").

The Easement provided Ohio Edison with unrestricted permission to enter upon the

right-of-way occupied by its transmission lines for the purpose of constructing, inspecting,

protecting, repairing or removing towers, poles, wires, fixtures and appliances. The

Easement also provided Ohio Edison with the limited authority to cut and remove any trees,

shrubs, or other obstructions upon the Property only where such vegetation may interfere or

threaten to interfere with the construction, operation and maintenance of said transmission

lines.

Nothing within the Easement prevented WFT's from the enjoyment or use of its property

within the area covered by the Easement provided such did not conflict with Ohio Edison's

unrestricted and restricted grants. Again, overlooked by the Order is the Easement's language

granting to Ohio Edison "an easement and right of way," not a possessory interest in and to the

described area. Whatever was not granted to Ohio Edison through the Easement, WFT's retained

.^h.^ Adrniu^^̂ ode4y0i -r and
5 ^ ^_ _ - i, ĉ-.̂ 7^-l )(ir)( ^rrrectsthat eacn eteotn• c uTi lity _

transmission owner shall establish, maintain, and comply with written programs, policies,
procedures for right-of-way vegetation control. This rule does not set forth a specific program,
policy, or procedure for right-of-way vegetation control nor does it indicate any PUCO-approved
program, policy, or procedure for right-of-way vegetation control.
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all property rights to the subject area which included the right to provide tree care and

maintenance regardless of whether Ohio Edison chose do to so.

By its failure to recognize the existence of WFT's property rights as owner of the

Property, and of WFT's residual rights to care and maintain its trees consistent with the

Easement, the PUCO's Order is contrary to law and unsupported by the manifest weight of the

evidence.

Proposition of Law No. 2:
The PUCO's Order Is Unreasonable And Unlawful Because Such Failed To
Recognize, Consider, And Apply An Objective Standard Of Reasonableness
To Determine, Per The Easement, Whether Vegetation May Interfere With
Or Endanger The Utility's Transmission Lines.

When construing the Easement to determine whether any tree may interfere or endanger

Ohio Edison's transmissions lines, and consistent with the constitutional guarantees previously

discussed, the PUCO must apply a standard based on objective reasonableness as opposed to a

standard premised on subjective speculation. The Order and Entry on Rehearing omitted any

discussion of the standard to be applied.

The Easement allowed Ohio Edison to remove a WFT tree only where such "may

interfere or endanger" (boldface added.), Ohio Edison's transmission lines. "May" is the pivotal

word which is subject to several interpretations, e.g., "may" expresses (1) permission ("may we

leave now?"), (2) a possibility ("he may choose to attend tonight's performance"), or (3) a

potential ("he may hit 50 home runs this year").

Determination of whether a tree "may" interfere or endanger, cannot take place in a

vacuum, i.e., the realm of abstract possibilities, given that all things relating to human affairs is

open to some possible or imaginary conceru. The PUCO must apply the test of objective
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reasonableness which considers all relevant evidence, including, in this instance, past and present

tree maintenance, to arrive at a conclusion whether there is an objectively reasonable probability

that WFT's trees "may" interfere with or endanger the operation and maintenance of Ohio

Edison's transmission lines. A subjective supposition premised that anything is possible, means,

in essence, "because we say so" or more appropriately, a personal whim.

Proposition of Law No. 3:
The Puco's Order And Opinion Are Unreasonable And Unlawful As The
Utility Failed To Meet Its Burden of Proof, To A Reasonable Probability,
That WFT's Trees May Interfere With Or Endanger The Utility's
Transmission Lines.

Only upon proof of a condition precedent, i.e., that a tree may interfere or threaten to

interfere with the construction, operation and maintenance of Ohio Edison's transmission lines

may Ohio Edison enter upon WFT's property to cut and remove a tree within the metes and

bounds of the Easement. Beaumont v. FirstEnergy Corp, 11' Dist. No. 2004-G-2573, 2004-

Ohio-5295, ¶22, 33. The unchallenged evidence confirmed that (1) for decades, WFT's tree were

maintained consistent with statutory, regulatory, industry, and arboreal standards and practices,

(2) while properly maintained no WFT tree interfered or endangered any Ohio Edison

transmission line, (3) Ohio Edison decided not to continue providing regular tree care, (4) WFT

offered to provide care for its trees, (5) the same entities with whom Ohio Edison contracts to

provide tree care and maintenance are available to WFT to provide like maintenance to WFT's

trees, and (6) Ohio Edison rejected as contrary to its policy WFT's independent contracting of the

same utility-approved entities to-rznrovide--careto and ma.intenance_of 1YF1"s tr_ees. The-evidence

before the PUCO was long on Ohio Edison's fear and speculation and short on hard facts to

support its claim.
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For decades Ohio Edison regularly maintained WFT's trees assuring that no tree

interfered or endangered any Ohio Edison's transmission lines. At the time of the hearing Ohio

Edison serviced WFT's trees continuing the vegetation's status as Ohio Edison-compatible.

Where was the evidence that WFT's trees interfered or endangered Ohio Edison's transmission

lines?

Ohio Edison can label or classify WFT's trees as it so desires, but just as calling a "dog" a

"goat" does not convert the dog into a goat regardless of the number of times such is repeated, so

too, Ohio Edison can classify properly maintained trees as "incompatible vegetation," but such

does not convert trees that neither interfere nor endanger Ohio Edison's property into vegetative

predators subject to destruction. Something more is required - relevant evidence.

Other than Ohio Edison implementing a new vegetation management policy whereby it

no longer provided care or maintenance to vegetation within the Easement, Ohio Edison's

increased trinuning of WFT's trees knowing that such would and did cause growth spurts, and

Ohio Edison's refusal to let the property owner provide comparable care (which Ohio Edison no

doubt would monitor),6 what evidence did Ohio Edison present that WFT's trees, not some trees

in California, could no longer be maintained in a manner that would not adversely effect Ohio

Edison's transmission lines. The answer - none.

That Ohio Edison determined not to provide any care for or maintenance of WFT's trees

did not effect the residual rights WFT retained to care for its trees provided that its maintenance

not interfere or endanger the utility's transmission lines. And if such care continues the status

6 Ohio Edison conducts helicopter fly-overs, twice a year, inspecting its transmission
lines and monitoring vegetation. (Tr. 109.)
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quo, i.e., no interference or endangerment, then Ohio Edison is without authority to remove any

WFT tree.

The PUCO is not the utility's advocate, but an impartial arbiter where disputes arise.

Here, there is nothing in the Order or Entry on Rehearing that reflects any consideration given to

the undisputed fact that WFT's trees have been and can be properly maintained in accordance

with PUCO vegetation regulations. Likewise, there is nothing in the Order or Entry on

Rehearing that supports any conclusion that, let alone any discussion on how, WFT's trees

represent a clear and present danger to Ohio Edison's transmission lines.

Reasonable minds could only come to but one conclusion - when properly maintained, as

WFT's trees have been for decades, Ohio Edison's transmission lines are not at risk from WFT's

trees and the PUCO's Order directing their destruction is against the manifest weight of the

evidence and clearly unsupported by the evidence of record.

CONCLUSION

WHEREFORE, for the reasons stated herein, Kurt Wimmer and the Winnner Family

Trust respectfully pray that this Court determine the PUCO's Order and Entry on Rehearing to be

unlawful or unreasonable and that its Decision is against the manifest weight of the evidence or

is clearly unsupported by the record warranting reversal of the PUCO's Order, directing the

PUCO to grant the Complaint and for the relief therein sought.

Respectfully submitted,

Lester S. Vtash
CounselXor Appellants
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NOTICE OF APPEAL OF
WIMMER FAMILY TRUST AND KURT WIMMER

Appellants Wimmer Family Trust ("WFT") and Kurt Wimmer hereby give their

Notice of Appeal, pursuant to R.C. 4903.11, R.C. 4903.13, and Sup.Ct.R. 2, from the

Public Utilities Commission of Ohio's, January 27, 2011, Opinion and Order,

(Attachment A) and its March 16, 2011, Entry of Rehearing (Attachment B), in PUCO

Case No. 09-777-EL-CSS.

Appellants were and are parties of record in PUCO Case No. 09-777-EL-CSS

and timely filed their Application for Rehearing of Appellee's Opinion and Order in

accordance with R.C. 4903.10. Appellants' Application for Rehearing was denied with

respect to the issues on appeal herein by the Appellee's Entry on Rehearing dated

March 16, 2011.

The Appellee's Opinion and Order and its Entry on Rehearing denying

Appellants' Complaint against Ohio Edison Company are unlawful and unreasonable in

the following respects:

1. The PUCO's Opinion and Order is unreasonable and unlawful
because it failed to recognize, consider, and respect WFT's
property rights guaranteed and protected by the Ohio Constitution.

2. The PUCO's Opinion and Order is unreasonable and unlawful
because it failed to recognize, consider, and apply an objective
standard of reasonableness to determine, per the Easement,
whether vegetation may interfere with or endanger the utility's
transmission lines.

3. The PUCO's Opinion and Order is unreasonable and unlawful as
the utility failed to meet its burden of proof, to a reasonable
proba-b61ity,-thai WF-T's-tn3es-may-intei#en; -ovith-or-endanger-tha
utility's transmission lines.
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WHEREFORE, Appellants respecffuliy submit that Appellee's January 27, 2011

Opinion and Order and its March 16, 2011 Entry on Rehearing are unlawful, unjust, and

unreasonable and should be reversed with this matter remanded to Appepee with

instructions to grant Appellants' Complaint and for the relief sought therein.

Respectfull ub tted,

"LeAr S otash
Couns for Appellants
Wim er Family Trust and Kurt Wimmer
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Commission of Ohio, listed below, and pursuant to R.C. 4903.13, this 5 day of April,

2011.
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The Public Utilities Commission of Ohio Ohio Attorney General

William L. Wright
Section Chief, Public Utilities Section
180 East Broad Street, 0h Floor
Columbus, OH 43215

On behalf of the Chairman of the Attn: Docketing Division
Public Utilities Commission of Ohio The Public Utilities Commission.of Ohio
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Columbus, OH 43215
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Jones Day
901 Lakeside Avenue
Cleveland OH 441 1 4-1 1 90

Grant W. Garber, Esq.
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Counsel forAppellants
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CERTiFICATE OF FILING

I hereby certify that the Notice of Appeal of Appellants Wimmer Family Trust and

Kurt Wimmer has been filed with the docketing division of the Public Utilities

Commission of Ohio in accordance with Sup.Ct.R. 14.2(A)(2),R.C. 4903.13, and Ohio

Adm. Code 4901-1-36, on 4t" , day of April, 2011.

esfer S. P ash
Counsel f r Appellants
Wimm Family Trust and Kurt Wimmer
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Complaint of
Kurt Wimmer/ Wimmer Family

Trust,

Complainant,

V.

Ohio Edison Company,

Respondent.

Case No..09-777-EL-CSS

ENTRY ON REHEARING

The Commission finds:

(1) On September 4, 2009, Kurt Wimmer/Wimmer Family
Trust (WFT or complainants) filed a complaint against the
Ohio Edison Company (OE). Pursuant to an easement and
right of way granted by complainants to OE, a 69 kilovolt
transmission line owned by OE crosses the western side of
the WFT property. WFT contests OE's planned removal of
trees and other vegetation within the right of way.

(2) By opinion and order issued on January 27, 2011 Qaianuary
27 Order), the Commission ordered tkiat the complaint be
dismissed, on the grounds that WFT failed to meet its
burden of proving that OE unreasonably determined that
the vegetation at issue could potentially interfere with the
tiansmission line.

(3) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with

_respect to an _ matter determined by the Commission,
within 30 days of the entry of the order upon the
Commission s journal.
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09-777-EL-CSS -2-

(4) On p`ebruary 22, 2011, WFT filed an application for
rehearing, raising three assignments of error. OE filed a
memorandum contra on March 4,2011.

(5) WFT initially asserts that the January 27 Order is
unreasonable and unlawful because it failed to recognize,
consider, and respect WFT's property rights guaranteed
and protected by the Ohio Constitution. In particular, WFT
complains that the January 27 Order does not discuss the
rights and responsibilities afforded to each party pursuant
to the easement. WFT also contends that the January 27
Order improperly relies upon dicta contained in the Ohio.
Supreme Court's decision in Corrigan v: Illuminating

Conzpany,122 Ohio St.3d 265, 2009-Ohio-2524. 4VF"f argues
that the holding announced in Corrigan is limited to the
determination that the Commission is the proper forum to
determine the propriety of a utility's vegetation
management policy and that any discussion in Corrigan
concerning the terms of an easement is mere dicta, that
should not be relied upon. WPT additionaily claims that
the Commission erred by failing to take into consideration
4VFT's property rights retained under the easement. WFT
contends that it retains the right to care for or maintain the
trees on its property, provided that,such maintenance does
not interfere or endanger OE's transmission lines.

(6) OE. responds that the Coxnmission properly declined to
interpret the easement, as the Ohio Supreme Court already
interpreted a nearly identical easement in Corrigan and

concluded that such an easement is valid and
unambiguously permits a utility to remove any tree that
could pose a threat to transmission lines. OE contends that
the interpretation of the easement in Corrigan is not dicta, .
as it was central to the holding of the case, and, therefore,
the Commission did not err by following that portion of the
Supreme Court's decision. OE suggests that the Supreme
Court would not have ordered dismissal of the state court

.. . r. . . 3 .,. of _ r
.

r.s^ic
.

proceeamg in ^:ar-r^gar,n lieu c, Cor;u`,^ssion l^:u^n ^£
interpretation of the easement was at issue. OE also argues
that VJFT's contentions regarding its property rights lack
merit, as complainants voluntarily altered whatever
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09-777-EIrCSS -3_

"inalienable" property rights they had by agreeing, in
exchange for $5000, to an easement that restricts
complainants' use of their property.

(7) The Commission finds that WFT's contention that proper
resolution of this case requires an interpretation of the
easement lacks merit: Despite WFT's repeated claims to
the contrary, this case is not about the rights granted to
each party under the easement. That issue was decided by
the Supreme Court in Corrigan, which held that the
easement in question in that case gave the utility the right
to remove trees within its easement that could pose a threat
to the utility's transmission lines. The Commission again
notes that the easement at issue in this case, as WFT admits,
is virtually identical to the easement examined by the
Supreme Court in Corrigan. We find no error in our
application of Corrigan to the facts of this case, nor do we
find any error in our consideration of WFT's property

-rights. Accordingly, rehearing on this assignment of error
is denied.

(8)

(9)

WFT next argues that the Commission erred by failing to
apply an objective standard of reasonableness when
deterrnining,. pursuant to the easement, whether the
vegetation in question may interfere with or endanger OE's
transmission lines. In particular, WFT seems to maintain
that the Commission failed to properly consider the fact
that the vegetation at issue has, to date, never actually
interfered with the transmission lines. WFT contends that
the Commission erred by not assessing whether there was
an objectively reasonable probability that the WFT trees
might interfere or endanger the transmission lines.

OE retorts that there is nothing speculative about the
evidence relied upon by the Commission. OE maintains
that the Commission relied upon objective, undisputed and
unrebutted facts in concluding that the proposed removal
of WFT's vegetation is reasonable, such as the biological
fact that the species of vegetation in question will grow tall
enough to reach the transmission lines and the fact that tree
contact with the transinission lines could result in an
immediate outage to at least 13,000 customers. While
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contending that there is no legal basis for WPT's proposed
"reasonable probability° standard, OE asserts that the
proposed removals would still satisfy this standard, as the
frequent off-cycte maintenance required to prevent any tree
contacts, including the emergency trimming that was
necessary three days before the hearing, show that it is
teasonably probable that the vegetation at issue might
interfere with the transmission lines.

(10) The Commission finds that YVFT raises no new issues for
our consideration in this assignment of error, and,
therefore, rehearing on this ground should be denied.
WFT's claim that OE did not objectively determine that the
vegetation at issue was incompatible and should be
removed was fully addressed during the hearing and in the
parties' briefs. Our, finding that OE appropriately
concluded that the vegetation in question could potentially
interfere with the transmission lines was based upon
objective facts in the record which were not disputed by
WFT, such as the testirnony offered by OE witness Ms.
Spach, who stated that, based on the average heights-at-
maturityand growth rates for each species, as collected
from authoritative sources, the vegetation at issue will
grow tall enough at maturity to potentially interfere with
the transrn.ission lines (OE Ex. C at 11-16).

(11) Lastly, WFT asserts that the Commission erred in
dismissing the complaint as OE failed to meet its,burden of
proving that the vegetation at issue may interfere with or
eadanger the transmission lines. WFT argues that OE
relies solely on unreasonable possibilities in order to show
that the vegetation may interfere or endanger the
transmission lines. According to WFT, theevidence OE
presented during the hearing failed to explain why OE
changed its previous policy of maintaining vegetation by
triinming or why it is unsafe to allow WFT to maintain the
trees if WFT hires the same contractor already employed by
OE for its own utiiity vegetanbn management wor;<.

(12) OE initially responds that WIiT's argument is procedurally
deficient, as WFT confuses the nature of the burden in
camplaint cases before the Commission. OE states that, i1-i

-4-
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the January 27 Order, the Commission properly observed
that the burden of proof rests on complainants, not on OE.

With regard to the substantive merits of WFT's argument,
OE contends that WFT ignores swaths of unrebutted
evidence showing why the previous policy of trimming
incompatible vegetaiiori is insufficient and how the risk of
tree contacts has increased over time, due to the fact that
complainants' vegetation is taller, grows more quickly, and
is miuch closer to the transmission lines. OE also maintains
that the record provides a complete explanation for why
WFT should not be allowed to maintain its own
incompatible vegetation, Finally, OE describes as
"nonsense" WFT's contention that the decision to allow OE
to remove the vegetation relies solely on unreasonable
possibilities. OE asserts that a contact between
complainants' vegetation and OE's transmission lines is not
a remote possibility, as a contact very nearly occurred only.
days before the hearing and further contends that the
undisputed evidence clearly shows that tree/line
interference is likely if the vegetation at issue is not
removed.

(13) The Commission finds that rehearing on this assignment of
error should be denied. , As OE correctly noted, the burden
of proof in this proceeding rests upon complainants.
Grossman v. Pub; Util, Comni. (1966) 5 Ohio St.2d 189. The
arguments raised by complainants in their applicafiiori for
rehearing fail to suggest any error iri our. determination
that WFT did not meet its burden of proving that OE
unreasonably determined that the vegetation in question
could potentially threaten the transnvssion line.

It is, therefore,

ORDERED, That the application for rehearing filed by WFT be denied. It is,

further,
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ORDERED, That a copy of this entry be served upon all parties of record.

THE PTJBLIC UTILITIES COMMISSION OF OHIO

Paul A. Centolella

HPG/sc

EnIeL&Jut je
6LC
^.Jo^urnal

J •^'^ . .

Renee J. Jenkins
Secretary

Valerie A. Lenurue

-6-

^^^^^
eryl L. Roberto
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BEFORE

THE PUBLIC UT7ISTIES COMMI.SSION OF OHIO

In the Matter of the Complaint of Kurt >
Wimmer/Wimmer Family Trust, }

1' t )

A 312015

Comp aman ,
) Case No. 09-777-EL CSS

v. }

Ohio Edison Company, ^

Respondent. )

OPINION AND ORDER

The Commission, considering the complaint filed by Kurt Wiinrner/Wimmer
Fam.ily Trust and the evidence admitted at the hearing, hereby issues its Opinion and

Order.

AP^ S:

Lester S. Potash, 55 Public Square, Suite 1717, Cleveland, Ohio 44113, on behalf of

complainant Kurt Wim3ner/Wimmer Family Trust.

Jones Day, by David A. Kutik and Grant W. Garber, North Point, 901 Lakeside
Avenue, Cleveland, Ohio 44114, and Ebony L. Yeboah-Amankwah, 76 South Main Street,

Akron, Ohio 44308, on behalf of the Ohio Edison Company.

OPINION:

1. BACKGROITND AND HISTORY OF THE PROCEEDINGS

filed a
On September 4, 2009; Kurt Wimmer/Wimmer Family Trust (WF'T)

complaint against the Ohio Edison Company (OE), concerning OE's planned removal of
trees on complainants' property. According to the complaint, for years OE maintained the
vegetation within the right-of-way granted to OE through an easement, but recently
notified WFT that OE plans to remove the trees. WFT challenges OE's assertion that the

trees must be removezi; ^ld-assert^tha^n^r T ^on subjective factors when
determining that the trees need to be removed. While tnaintaV-dng that the easement does
not give OE the right to remove the trees, WFT also contends that it should have the right

1-10 2 7eOhio markagement Code (O.A.C.), the
terms of the easement as we 1 as Rule 490 OE's
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On September 24, 2009, OE filed its answer, denying the material allegations of the

complaint, and a motion to dismiss.

A settlement conference was held on November 20, 2009; however, the parties were
unable to resolve the matter. An evidentiary hearing was held in this matter on March 26,
2010. Both parties filed post-hearing briefs on April 23, 2010. The complainant filed a
reply brief on May 13, 2010, while OE fil.ed its reply brief on May 14, 2010.

U. Al'PLICABLE LAW

OE is a public utility by virtue of Section 4905.02, Revised Code, and an electric
light company as defined by Section 4905.03(A)(3), Revised Code. CII is, therefore, subject
to the jurisdiction of the Commission pursuant to Sections 4905.04 and 4905.05, Revised

Code.

Section 4905.22, Revised Code, requires, in part, that a public utility furnish
necessary and adequate service and facilities: Section 4905.26, Revised Code,. requires that
the Commission set for hearing a complaint against a public utility whenever reasonable
grounds appear that any regulation; measurement, or practice affectin.g or relating to a.ny

sezvice. furnished is unjust or unreasonable.

In nomplaint proceedings, the burden of proof lies with the complainant.
Grossman

v. Pub. Util. Comm.
(1966),. 5 Ohio St.2d 189. Therefore, it is the responsibility of a

complainant to present.evidence in support of the allegations made in a complaint.

SUMIvIARY OF EVIDENCE

Ohio.34440 Chestnut Ridge Raad; North Ridgeville,located atThe WFT property is
The property is shaped like a triangle, with the longest side on its western edge. The
residence on the property lies on the eastern side, while the westem, or back, side is lined
with trees. A small stream and railroad tracks lie adjacent to the western edge of the
property. Kurt and Noelle Wimmer have'resided at the property since 1974. On May 11,
19g3, the Wimmers granted an easement and right of way to OE, granting OE ^erright to
install electric transrnission and distribution l3nes on the western side of the pro ety The
power lines OE installed on complainants' property are part of a 69 kilovolt (kV)
transndssion line called the Abbe-Johnson No. 1 line. In relevant part, the easement states:

The easement rights herein granted shall include the right to
erect, inspect, operate, replace, relocate, repair, patrol and
permanently maintain upon, over, under and aloiig the ...
right-of-way across said premises ail the necessary structures,
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wires, cables and other usual fixtures and appurtenances used
for or in connection with the transmission and distribution of
electric current ... and the right of reasonable ingress and
egress, upon, over and across said premises for access to and
from said right-of-way, and the right to trim, remove or control
by any means at any and all times such tress, limbs, and
underbrush within or adjacent to said right-of-way as may
interfere with or endanger said structures, wires or their

appurtenances, or their operation.

The Grantors reserve the right to use the ground between said
structures and beneath said wires, provided that such use does
not interfere with or obstruct the rights herein granted...

A. WFT

Noelle Wimmer testified that she is a trustee of the Wimmer Family Trust, the

owner of the property in question (Tr. 8). She stated that ever since OE obtained the

easement, it has .trimmed the trees every five to seven years to keep the transmissiori line

clear (id. at 8-9). She contends that she and her husbancl have never refused to give the

company access to the property in order to maintain the trees (id. at 10). However, she

testified that after the 2003 blackout, an OE representative informed her that trees ws to
be cut down (id. at 12-13). Mrs. Wimmer stated that, after 2003, there were no change
the easement giving OE greater rights to manage or remove trees, nor was there any
difference in the growth of the trees (id. at 13-14). According. to Mrs. Wimmer, there has
never been any interfer'ence with the transmission line due to the trees (id. at 14). She

additionally testified that OE rebuffed the offer she and her husband made to maintain the

tree.s on their own (id. at 15).

Under cross-examination, Mrs. Wimmer conceded that the easement gives OE the
right to cut down trees; and clarified that, while never denying OE access to trim the trees
or conduct a survey of the property, she and her husband did deny OE access when OE

came to the property to cut down the trees (id. at 26, 33, 38-40).. She also testified that her

husband complained when OE inspected the transmission line by helicopter (Tr. 28).

Finally, Mrs. Wimmer noted that she and her husband let OE enter the property the week

_-before the
hearing_to trim one tree and, during that visit, also gave permission to trim two

other trees (Tr. 40).

OE

OE's utility vegetation management (UViVt) transmission plan and specqfications,

filed with the Cominissionin January 2001, defines "vegetation control" as theAremoval
PPX. 14
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vegetation that has the potential to interfere with the safe and efficient operation of the
transmission system (OE Ex. C at 6). The UVM plan places emphasis on controlling all
incompatible vegetation within the transmission clearing zone corridor, and defines
"incompatible vegetation" as any vegetation that wil.l grow tall enough to interfere with
overhead electric facilities (id-). Rebecca Spach, manager of vegetation management for
FirstEnergy Services Company (FES), v'hich provides support services to OE, stated the
transmission dearing zone corridor equates to the width of an easement (Tr. 168). She
explained that if vegetation is of a species that at maturity will grow tall enough to reach a
transmission line; the vegetation would be deemed incompatible and removed (Tr. 119).
According to Ms. Spach, the rationale for determining whether to remove vegetation based
on its species.rests on the fact that when: a speeies has the genetic ability to grow tall

enough to interfere with the power lines, it s just for removal of gincompatible
interfere" (Tr. 127). She clarified that the UVM plan calls
species regardless of current height, so that vegetation that is only eight feet tall, but that
could eventually grow tall enough to interfere with overhead power lines, would be

removed under the plan (Tr.130):

In applying the requirements of the UVM plan to the WFT property, Ms. Spach
explained that the vegetation OE seeks to remove consis.ts of tree and brush species that
will grow to a mature height of 30 to 80 feet (OE Ex. C at 12-16).. Ms. Spach testified that
the average heights-at-maturity and growth rates for each spec4es was collected from the
Ohio Department of Natural Resources' Ohio Trees Tndex and The Ohio State University's
"Ohioline" database, both of which are authoritative, well-respected sources (id. at 11).
Ms. Spach stated that this vegetation will create the risk of a direct contact with the
transmission lines or else will encroach upon the, clearance zone established b^t o^de^M
plan (id.). She also testified that it is not reasonable to rely upon prunhlg five-year
maintain this vegetation, as the vegetaatt'on grows

16)
too

1VMs
fast

Spach expla^ed that the growth
maintenance cycle under the UVM plan (. at WFT
rate of trees can be unpredictable, and pointed out that O5 has a^gt°^visit e^Ce
property multiple years in a row to prune the trees (Tr. 148,
of the vegetation through pruning is "really playing the odds," Ms. Spach confinned that
OE trimmed three trees on the 4VFT property the week before the hearing even though OE
had been to the property to prune vegetation as recently as May 31, 2006 and August 19,

2008 (OE Ex. C at 11). .

^^sspa^ testified-that once the incompatible vegetation is removed, the vegetation
adjacent to the right-of-way on complainants' property could be ma#ntalrTet7'^`p- a
and inspections for structural soundness in accordance with OE's normal five-year cycle
(Tr. at 155). In response to complainants' contentions that there have not been any tree
contacts with the power lines crossing complainants' praperty, nor has OE been cited for a
violation of any rule governing vegetation management, Ms. Spach argued that the
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purpose of the vegetation management program is to ensure safe and reliable transmission
service with the goal of maintaining vegetation so that it never interferes with the power
lines (T`r, at 151). While complainants' suggest that they should be allowed to assume
responsibility for maintenance of the vegetation in the easement, Ms. Spach testified that
allowing individual landowners to maintain the vegetation in. easements granted to OE
would be unworkable, especially given the risks of outages to large numbers of customers

and the potential danger to individuals and property (OE Ex. C at 16).

David Kozy, manager of transmission engineering for FES, stated that the Abbe-
Johnson No. 1 line extends for approximately 14.3 miles and is directly connected to five
138 kV and nine 69kV transmission lines (id. at 4). He explained that vegetation contact or
interference with the Abbe Johnson No. 1 line would result in failure of the line, causing
an immediate loss of power to over 13,000 customers, including residential and
cornmercial customers such as the Elyria Water Pollution Control facility, Lorain
Community College, and Honeywell (id.). According to Mr. Kozy, while failure of the
Abbe-Johnson No. 1 line should not directly result in outages beyond the initial customers,
it is possible that failure of the line could also affect a much larger numlier of customers,
possibly extending to the Medina and Sandusky areas, if another transmission line in the

area is already off-line (id, at. 5).

Mr. Kozy stated that vegetation contacts with a power line could cause tree or
brush fires, which can spread to surrounding vegetation and structures, while also
creating a risk that individuals standing near the lines or vegetation ctsuld be electrocuted.
He also explained that there need not be an actual contact to start a fire, because
soinetimes electricity can "arc," or jump, from a transmission line to a nearby object. Mr.
Kozy testified that, for a 69 kV line, arcing can occur to objects that are approximately

three feet away from the line. (Id.).

IvTr. Kozy also explained that because transmission lines are dynamic, and because
trees can also grow and sway, it is critical to ensure that the proper clearance is maintained
between the electric line and any nearby vegetation. Mr. Kozy stated that electric,lines are
not static but instead are constantly changing heights and positions due to a variety of
factors, including ambient temperature, wind, and the amount of load going through the

line. According to Mr. Kozy, the "sag," or droop, in the Abbe-Johnson. No. 1 line can vary

as much as six feet in a single day and as much as ten feet from season to season, while
^^an^si§si^^^^^urii as$ve feet to the left or. right of its natural

wiri' can
position. Mr. Kozy noted that the amount of sagging on an electric line can vary over the
course of a single day and occurs almost every day. (Id. at 6.) Mr. Kozy testified that,
based on computer simulations, the Abbe Johnson No. 11ine can sag as much as 1238 feet

at its maximum operating temperature (Tr. 50).
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In addition, Mr. Kozy stated that the 2007 edition of the National Electrical Safety
Code (NESC) prescribes a minimum horizontal clearance of 8.2 feet and a miriimum
vertical clearance of 8.7 feet between 69kV lines and vegetation. He argued that vegetation
that is within 10 to 15 feet of a 69kV line will almost ceitainly interfere with the line, due to
sagging and arcing. Based on the potential for growth of the vegetatio Ko t ^
easement, as well as his own personal inspection of the WFT property, Mr• Kozy op
that the vegetation at issue may interfere with the Abbe-Johnson No. 1 line and

accordingly should be removed. (Id. at 6-8).

While admitting that he did not know how often the Abbe-Johnson No. 1 line
operates at its maxi.mum operatiag temperature, Ivtr. Kozy noted that-OE is-required to
maintain clearance to account for operations at that temperature (Tr. 57-62). He also

was
explained that the trimming on the WFT property the week before the h^^ances,
necessary because the vegetation had encroached upon the NESC minim^
even though less than two years had passed since OE had last trimmed vegetation on the
site. Mr. Kozy acknowledged that, as of 2008, the vegetation had been maintained in

accordance with the NESC mutimum clearances. (Tr. 65-68).

Stephen Cielewicz, president and chief operating officer of CN.Utility Consulting,

explained that LTVM standards nationally have changed since the blackout of August 14,.
.2003, including an emphasis upon removing incompatible vegetafion from areas

underneath power lines or within a utility's right of way (OE Ex. G at 5). Mr. Cielewicz
testified that the investigation into the causes of the August 14, 2003 blackout showed that .
strictly relying on cyclical pruning could lead to problems with tree-related contacts and

arcing (id. at 11).

1V. PARTIES' LEGAL ARGUMENTS

WFT contends that OE failed to prove that the trees on the WFT property interfere

or endanger the Abbe-Johnson No. 1 line (YVFT Brief at 5). In determining whether the
trees may interfere or endanger the transmission line, WFT argues that a test of objective

reasonableness must be applied, considering all relevant evidence, which WFT contends in
this context includes past and present tree maintenance (id.). According to WFT, the most
important fact for the Commission to consider is that for three decades the trees on the
WFT property, while maintained by OE consistent with all statutory, regulatory, and

industry protocols, did not interfere ox endanger the transmission line
(id. at 6). WFT

cont̂s
en ^ha fne tree^ve rfot^l aartgedbu#^F's^naint ance of the trees has (id:, citing

Tr. 98). WFT maintains that the accelerated growth of the WPT trees after 2003 res te
from OE's decision to trim the trees more frequently, and argues that OE should not be
granted the relief it seeks, the destruction of WFT's trees, for a condition created by OE (id.

at 6-7).
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WFT next argues that the testimony offered by OE's witnesses prove that the trees
do not interfere or endanger the transmission line. WFT points out that Mr. Kozy stated
that, in 2008, none of the trees fell within the dearance range of 8.2 to 8.7 feet required by
the NESC (id. at 7, citing Tr. 52, 59-62). WFT also questions the "worst case" scenario
calculating line sag at the maximum operating temperature for the transmission line. WFT
notes that Mr. Kozy testified that he did not know how often the Abbe-Johnson No. 1 line
reaches that temperature, nor did any other OE employee provide the missing information
(id. at 8, citing Tr. 49, 57). WFT contends that the fact that over the past three decades the
4VFT trees have not created any problems with the transmission line shows that, with
proper maintenance, the trees do not intexfere or endanger the transmission line (id.) WFT
suggests that, at the time of the most recent survey, orzly two trees were found to be within
the NESC clearance range, with one tree just 0.2 feet within the range (id. at 8-9).

ginally, WFT contends that, as landowner, it retains all rights to manage and
maintain its trees to assure that they do not interfere or endanger the utility's transmission

line or its operation (id. at 11). WFT argues that the easement does not prohibit it from
maintaining the trees, so long as it does so consistent with the easement proscription that
the trees do not interfere or endanger the transmission line (id. at 12). WFT contends that
the fact that OE does not approve of VdFT's tree-maintenan.ce activity is of no legal concern

and of no legal effect (id.). .

OE responds that, because the Commission already approved OE's UVM program,
including its emphasis upon removal of incompatible vegetation, and because WFT have
failed to show that this approval was in error, OE should be allowed to remove the
iutcompatible vegetation from the WFT property (OE Reply at 2). While acknowledging
that the vegetation was previously managed through trimming, OE argues that periodic
trimming is no longer practical, reliable, or safe because the vegetation is now taller, grows
more quicldy, and is closer to the transmission line than before (id. at 3).

OE points out that Rule 4901-1-10-27, O.A.C., requires utilities to establish and
submit to the Commission for approval written programs for right-of-way vegetation
control. Since its UVM program was submitted for Commission approval in 2000, OE
argues that it is required to comply with the program's guidelines. OE also states that
Commission Staff has reviewed its UVM specifications during on-site audits. (Id. at 8-9,

citing OE Ex. C at.5:)

OE additionally argues that its policy of removing incompatible vegetation is
reasonable. OE maintains that the best way to make sure that trees do not impact a power
line is to make sure that the trees are not there, and removal of incompatible vegetation
allows a property owner to plant other vegetation for aesthetic or other reasons (id. at 9).
OE contends that eliTninating the need for off-cycle maintenance and frequently-occurring
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work around power lines reduces UVM expense and the risk of accident and injury while

also improving system reliability (id. at 9-10). OE also asserts that permitting review of the
Commission's prior approval of OE's UVM program in the context of an individual
complaint case will undermine OE's UVM practices, as removal of incompatible
vegetation would halt while each complaint case was litigated (id. at 10).

OE contends that the record evidence in this case shows that the vegetation at issue
is incompatible, as defined by OE's UVM program, as the trees and brush OE seeks to
remove will all grow tall enough to interfere with the Abbe-Johnson No. 1 line, and most
will grow to between five and 35 feet taller than the line (id. at 11, citing OE Ex. C at 11-15).

OE suggests that WFT did not challerige this evidence during the hearing and cannot
dispute the fact that, if left unmaintained, the vegetatiort will interfere with the
transmission line. In short, OE argues, WFT points to no evidence rebutting the
conclusion that under OE's UVM program the vegetation at issue is incompatible an.d

must be removed. (14.)

OE maintains that WFT's daim that the potential for interference with the
transmission line is an abstract possibility or imaginary concern is contradicted by the
.evidence, pointing specifically to the fact that emergency trimming was necessary only a
few days before the hearing as three trees had grown perilously dose to the transmission

line (id. at 12). OE also argues that WFT's contention that the previous practice of
trimming the vegetation should be continued fails to account for the fact that UVM
industry practices have changed since the August 14, 2003 blackout and now call for
removal of incompatible vegetation. According to OE, WFT also ignores the fact that the
vegetation has grown in size and height and are therefore much closer to the transmission

line. (Id. at 12-14.) OE contends that WFF"T's suggestion that removal is unnecessary
because the vegetation has been trimmed to the NESC minimum standards should be
rejected, as the NESC standards are minimum thresholds and it is not safe for vegetation
to be near the threshold. OE argues that WFT's corntentions ignore the purpose of the
UVM program, which is to anticipate and prevent dangerous vegetative conditions before

they occur. (Id. at 14-16.)

OE disputes WFT's assertion that OE's frequent trimming created the possibility
that WFT's vegetation might interfere with the transnussion line. According to OE, off-
cycle trimming was required because the vegetation continued to grow towards its mature
heights an.d began toapproach the transmission line and due to the. biological fact that
vegetation grows more quickly in response to znuni g ♦ -(J'd: at-16-17^ F"-aa"'y%-OE

contends that WFT"s suggestion that complainants should be permitted to maintain the
vegetation on.the WFT property should be rejected. OE maintains that WFT's proposal is
simply bad and dangerous policy that would leave OE accountable for vegetation
conditions that it would not be able to effectively remedy. Since OE is held accountable by
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the Commission and OE's customers for vegetation-related problems, OE contends that it

must be allowed control over implementation of its LTVM.program• (Id• at 17-20.)

DISCUSSION AND CONCLUSION

In Corrigan v. Illuminating Company,
122 Ohio St.3d 265, 2009-Ohio-2524, the Ohio

Supreme Court addressed a dispute involving whether an easement gave a utility the right
to remove vegetation that could potentially interfere with the utility's power lines. In that
case, the Supreme Court found that there was no question that the easement was valid and
that the vegetation sought to be removed by the utility was within the easement

(Corrigan

at 1[17-38). In addition, after finding the language of the easement unambiguous, the
Supreme Court stated that the broad language of the easement granted to the company
allows the utility to remove trees within its easement that could pose a threat to the
company's transmission lines (id. at 1[19-20). The Supreme Court then held that the
question of whether a utility coinpany reasonably determined that vegetation interferes
with or threatens to interfere with the uUhty's tr'ansmission lines is a service-related
question within the Commission's exclusive jurisdiction (id. at 9[21).

The Commission notes that WFT asserts that the easement at issue in Corrigan is

"virtually identical" to the easement under consideration in this proceeding, and WFT also
did not challenge OE's assertion that the vegetation OE seeks to remove lies within the
easement (WFT Reply at 4). Accordingly, the Commission finds that the facts in this case

are analogous to the situation presented in Corrigan. The Commission f•inds that the

Supreme Court's finding in Corrigan mandates a finding that the easement permits. OE to

remove any vegetation that may interfere or threaten to interfere with OE's transmission
lines. In addition, the Commission finds that this proceeding is not the proper forum for a
review of OE's UVM program, which the Commission previously approved in accordance
with Rule 4901-1-10-27, O.A.C. As a result, the only issue left for our determination in this
proceeding is whether OE reasonably determined that the vegetation in question may

interfere or threaten to interfere with the Abbe Johnson No.lline.

The Commission finds that, based on the undisputed facts in the record that the
vegetation in question has the genetic disposition to grow to heights tall enough to
potentially interfere with the Abbe-Johnson No. 1 line, OE reasonably determined that this
vegetation may interfere or threaten to interfere with the txansmission line and should be

removed pursuant to Oe`s approved Li
'VIVI-prograan• A4NI -offered-no--e ence to

contravert the testimony provided by OE witness Ivls. Spach, who stated that, based on the
average heights-at-maturity and growth rates for each species, as collected from
authoritative sources, the vegetation at issue will grow tail enough as maturity to
potentially interfere with the Abbe-Johnson No.1 line (OE Ex. C at 11-16). 3^hile finding

that OE's determination that the vegetation in question could potentially interfereAPPX 20
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transmission line was not unreasonable, based on the facts in t est^ a^ om °sron
reminds utilities of our expectation that they attempt to muiimiz p property
owners, to the extent possible and without sacrificing safety and reliability, when

performing UVM activities.

The .ommission, therefore, finds that this complaint should be denied.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) Kurt tNimmer/Wimrner Family Trust (WFT or complainant)
filed a complaint against the Ohio Edison Comp'any (OE), on
September 4, 2009, contesting OE's planned removal of trees on

complainant's property.

(2) OE is a public utility as defined by Section 4905.02, Revised
Code, and an electric light company, as defined in Section

4905.03(A)(3),ltevised Code.

(3) The burden of proof in a complaint proceeding is on the

complainant. Grossman v. Pub. Ufit. Comm, 5 Ohio St.2d 189

(1966).

(4) There is insufficient evidence to support a finding that aE
unreasonably determined that the vegetation at issue may
interfere or threaten to interfere with the Ablie-Johnson No. 1

line.

ORDER:

It is, therefore,

ORDERED, That the complaint be denied. It is, further,
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ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UT'ILp.TIES COMIvI[SSiON OF OHIO

Steven D. Lesser, Chairman

-11-

t^G
iLemrn ePaiil A. Centolella Valerie A.

Cheryl L. Roberto

HPG/vr

Entered in the Journal

Ji4N 2 7 20 11

Renee J. Jenkins
Secretary
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In the Matter of the Complaint of ) Case No. 09-777-EL-CSS
Kurt Wimmer, Wimmer Family Trust

Complainants

vs.

The Ohio Edison Company

Respondent.

COMPLAINANTS KURT WIMMER'S
AND THE WIMMER FAMILY TRUST'S
APPLICATION FOR REHEARING

Kurt Wimmer anrl tha Wimmer Famil%i Tn ^ct (enllactively "W FT")thrni igh

counsel, and pursuant to R.C. 4903.10 and Ohio Admin. Code 4901-1-35 make

application for rehearing of the January 27, 2011, Opinion and Order ("Order") of the

Public Utilities Commission of Ohio ("Commission") denying the WFT's Complaint

("Complaint"). The grounds upon which rehearing is sought are:

1. The Order is unreasonable and unlawful because it failed to recognize,
consider, and respect WFT's property rights guaranteed and protected
by the Ohio Constitution. .

2. The Order is unreasonable and unlawful because it failed to recognize,
consider, and apply an objective standard of reasonableness to
determine, per the Easement, whether vegetation may interfere with or
endanger the utility's transmission lines.

3. The Order is unreasonable and unlawful as the utility failed to meet its
burden of proof, to a reasonable probability, that WFT's trees may
interfere with or endanger the utility's transmyssion lines.

steiJS. P ash

The Wimmer Family Trust

Counsel f Complainants
Kurt W' mer and
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MEMORANDUM IN SUPPORT OF
APPLICATION FOR REHEARING

WFT's Complaint challenged the utility's claimed right, in the name of vegetation

management, to remove WFT's trees from its (WFT's) property. WFT's Complaint

focused on three issues fundamental to an ordered society and the rule of law - the

bundle of rights associated with property ownership, the application of an objective

standard in justifying any invasion of the property owner's bundle of rights, and the

requirement that the quantum of evidence justifying any invasion of the property

owner's bundle of rights rise to the level of probability, i.e., more likely than not,

exceeding that which may be merely possible.

The January 27, 2011, Order failed to recognize, consider, and respect WFT's

property rights; failed to recognize, consider, and apply an objective standard of

reasonableness; and failed to recognize, consider, and enforce the appropriate burden

upon the utility which would permit the removal of WFT's trees. WFT respectfully

submits that such failures warrant rehearing by the Commission, abrogating the Order,

and entering a new Order granting WFT's Complaint.

Issue No. 1. The Order is unreasonable and unlawful because it failed to
recognize, consider, and respect WFT's property rights guaranteed and
protected by the Ohio Constitution.

The Order Failed To Discuss And Apply Ohio Property Law

The underlying action giving rise to WFT's Complaint involved the utlity's

intended removal of a number of WFT's trees on WFT's property in the name of

vegetation management. WFT permitted the utility, by way of an easement, onto its

(WFT's) property for purposes of constructing and maintaining transmission lines. WFT

Page -1- APPX. 28



further authorized the utility to engage in necessary, not unlimited, vegetation

management where vegetation "may interfere with or endanger" the utility's

transmission lines.

The utility did not receive a fee interest to the land described in the Easement

and WFT did not abandon in toto its property rights in such land to the utility. The

Easement called for a balance between the two parties which, over the years, had been

maintained with the utility managing vegetation without intervention by WFT. When the

utility changed its policy from vegetation management to vegetation removal WFT

asserted its retained property rights, enforcing the utility's limitations per the Easement.

Throughout these proceedings the utility did not claim any right, absent the

Easement, to enter upon WFT property and remove any of WFT's trees. Any such act,

WFT submits, would constitute a "taking" triggering WFT's right to just compensation

per §19, Art. I, Ohio Const. and Amend V, U.S. Const. and R.C. 4933.15 Both parties

rely upon the same instrument, i.e., the Easement, and upon Ohio law in construing

easements. The Order contains not one word about Ohio law involving the rights,

responsibilities, and Ilmitatinns given and ratained by easements in general, and in

particular, as it applies to this Easement. Without a starting basis in law, the Order

becomes an exercise in arbitrariness, i.e., a personal whim. This alone merits a

rehearing to set forth the rule of law from which proper evaluation of the facts may

follow.

Ta?p-OrdarnprGperly PeLo-ed-Upa,-,-Di-^xla-iri- C-orriyran -v.,`h`utWrrating C'a:

The Order referred to and relied upon statements made in Corrigan v.

Illuminating Company, 122 Ohio St.3d 265, 2009-Ohio-2524. The initial two paragraphs
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of the Discussion and Conclusion, Order at p. 9, discuss Corrigan, but improperly so.

The last sentence of the Corrigan opinion stated the Court's holding:

Therefore, whether the [utility]'s decision that the silver maple [tree]
interferes or threatens to interfere with its transmission line is reasonable
is a service-related question within PUCO's exclusive jurisdiction.

With that determination, the Court reversed the appellate and trial courts, holding

their decisions for naught, given that neither court acquired subject matter jurisdiction to

hear and determine the facts or law raised therein. The Supreme Court's comments of

any of the facts in Corrigan, outside of the issue pertaining to the proper forum to hear

and determine the propriety of a utility's vegetation management policy, constituted

dicta.

As recently stated by the Franklin County Court of Appeals,

"Dicta is defined as `expressions in court's opinions which go beyond the
facts before court and therefore are * * * not binding in subsequent cases
as legal precedent." Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216,
2003 Ohio 5849, P85, 797 N.E.2d 1256, (Sweeney, J., dissenting) quoting
Black's Law Dictionary (6`h ed.1990) 454. See also Sobczak v. Ohio Dept
of Transp., 10`h Dist. No. 09AP-388, 2010 Ohio 3324. "Dicta includes
statements made by a court in an opinion that are not necessary for the
resolution of the issues." Gissiner v. Cincinnati, 1 s` Dist. No. C-070536,
2008 Ohio 3161, Pi 5, citing Katz v. Enzer (1985), 29 Ohio App.3d 118, 29
Ohio B. 133, 504 N.E.2d 427; and Levy Overall Mfg. Co. v. Crown Overall
Mfg. Co. (1916), 24 Ohio C.A. 556. "Dicta is not authoritative, and, by
definition, cannot be the binding law of the case." Gissiner at P15, citing
Episcopal School of Cincinnati v. Levin, 117 Ohio St.3d 412, 2008 Ohio
939, 884 N.E.2d 561. "[A] dictum is by definition no part of the doctrine of
the decision[.]" Easter v. Complete Gen. Constr. Co., 10`h Dist. No.
06AP-763, 2007 Ohio 1297, P34, quoting Lile, William M. et al., Brief
Making and the Use of Law Books (3d ed.1914) 307.

Heisler v. Mallard Mech. Co., LLC, 10`h Dist. No. 09AP-1143, 2010-Ohio-5549, ¶13.
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Corrigan brought this case to the Commission and nothing more. Any further

reference to and reliance upon statements in Corrigan obscured the underlying legal

issue raised in WFT's Complaint, to wit, WFT's property rights and the limitation upon

the utility consistent with the terms of the Easement. The Order's reference to and

reliance upon Corrigan is contrary to law warranting rehearing.

The Utility's Vegetation Management Policies And The Commission's
Vegetation Management Regulations Must Take Into Consideration WFT's
Property Rights

Notably absent from the Order is any recitation of the rights, privileges, and

limitations granted the utility and retained by WFT per the Easement. WFT's Complaint

brought into play and required a determination of its rights in relation to its property.

One's right to acquire, use, enjoy, and dispose of property are considered among the

most revered in our law and traditions. City of Norwood v. Homey, 110 Ohio St.3d 353,

2006-Ohio-3799, ¶34.

There can be no doubt that the bundle of venerable rights associated with
property is strongly protected in the Ohio Constitution and must be trod
upon lightly, no matter how great the weight of other forces.

State ex rel. Gilbert v. City of Cincinnati, 125 Ohio St.3d 385, 2010-Ohio-1473, ¶24,

citing Norwood, ¶38. These other forces may include regulation involving the overflow

of sewage from a sewage system (Gilbert), a determination that an area was a slum,

blighted, or deteriorated for eminent domain purposes (Norwood); or whether a utility

may enter upon another's land to remove vegetation. Reiterating, the utility has not

ctaimed any right, absent the Easement, to enter upon WFT land to remove WFT trees.

The utility's claimed right of tree removal emanates from the Easement. To receive
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Commission approval, the Commission must apply Ohio law for its (the Easement's)

interpretation and enforcement.

The Easement which permitted the utility onto WFT's property did nothing to

effect WFT's rights to its property within or outside the Easement area provided that

such did not conflict with the permission given the utility. This means that WFT retained

and retains property rights to its trees along with the responsibility for their care and

maintenance. Again, the Order is noticeably silent on this important and fundamental

stick in WFT's bundle of rights.

By failing to recognize, consider, and respect the Ohio Constitution's mandate

strongly protecting WFT's bundle of rights as property owner, the Order improperly and

contrary to law gave greater standing to the utility's vegetation management policy.

The utility does not start with the presumption that its vegetation management plan

trumps all, nor do WFT and the utility stand on equal footing. §1 and 19, Art. l of the

Ohio Constitution and the Ohio Supreme Court's interpretation thereof reinforce the

sacrosanct nature of the WFT's "inalienable" property rights. Norwood, ¶37.

The utility's authority to enter upon WFT's land and to remove WFT's vegetation

is not founded upon the status of the utility as a utility, but upon the permission given

per the Easement - basic Ohio property law. Thus, the utility's vegetation management

plan does not trump all, but such is subservient to the permission per the Easement.

The same constitutional guarantees apply to any vegetation management

regulation promulgated by the Commission to assure that the line has not been crossed

between permissible regulation and a "taking." State ex rel. Shelly Materials v. Clark

County Board of Commissioners, 115 Ohio St.3d 337, 2007-Ohio-5022, ¶17 ("In some
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instances, moreover, a direct appropriation or ouster does not occur, but government

regulation of private property becomes so onerous that its effect is tantamount to a

condemnation, and such regulatory taking may be compensable under the Fifth

Amendment").

If, when all is said and done, the utility determines that it chooses not to provide

any care for or maintenance of WFT's trees, WFT retains the right to do so provided

that its maintenance does not interfere or endanger the utility's transmission lines. The

evidence presented confirmed that WFT can contract out the same tree maintenance

people which the utility has done. Given that the same people would be maintaining

the same trees, there can be no question as to the qualification of such persons or of

their attention to safety. The Order failed to recognize WFT's retained property rights to

care and maintain its trees consistent with the Easement's terms.

The Order applied the incorrect law as the basis upon which to review the facts.

WFT respectfully submits that its application for rehearing is warranted and should be

granted.

issue ivo. 2. The Order is unreasonable and unlawful because it failed to
recognize, consider, and apply an objective standard of reasonableness
to determine, per the Easement, whether vegetation may interfere with or
endanger the utility's transmission lines.

Before the Order can determine whether the utility's vegetation management

policy conforms with the law, there must be some recognition of the applicable standard

by which the conduct can be measured. The Order is noticeably silent astothe

applicable standard, to wit: an objective or subjective standard of reasonableness.
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Absent a defined standard, the Order becomes an exercise in arbitrariness, i.e., a

personal whim.

The Easement Requires An Objective Standard To Assess Whether WFT's
Trees May Interfere With Or Endanger The Utility's Transmissions Lines

With the Ohio Constitution guaranteeing WFT's property rights are held inviolate

and Supreme Court's enforcing the sanctity of each right in the bundle of property

rights, the Commission, when construing the Easement, must apply an objective

standard of reasonableness as opposed to one premised on subjective speculation.

The Order omitted any discussion of the standard to be applied.

The utility is authorized to remove a WFT tree only where such "may interfere or

endanger." "May" becomes the pivotal word as "may" expresses permission ("may we

leave now?"), a possibility ("he may choose to attend tonight's performance"), or a

potential ("he may hit 50 home runs this year").

The test of reasonableness does not take place in a vacuum, i.e., the realm of

abstract possibilities, in that all things relating to human affairs is open to some possible

or imaginary concern. The Commission must. apply the test of objective

reasonableness which considers all relevant evidence, including, in this instance, past

and present tree maintenance, to arrive at a conclusion whether there is an objectively

reasonable probability that WFT's trees "may" interfere with or endanger the

operation and maintenance of the utility's transmission lines. A subjective supposition

premised that anything is ^ossible,_ means _ in essence, "because_we sav so"orlnore

appropriately, a personal whim.
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The convenience of a public utility is not a sufficient force to overcome, set

aside, or tread upon the constitutional protections afforded WFT in and to its property,

and cannot supply the standard to interpret the Easement or judge the utilitv's

vegetation management policy.

The Order recited much of the utility's presentment of the worst case scenarios,

but the Order failed to provide any balance with real-time, real-life experiences. A video

clip of a tree catching fire in California, absent any discussion of vegetation

maintenance or lack thereof, provides no relevance and is hardly material when

compared with the decades of proper vegetation maintenance to WFT's trees

consistent with the utility's then vegetation management policy and the Commission's

regulations. When properly maintained, no WFT tree interfered or endangered

anything, and it certainly had not caught fire or caused any outages. Nothing presented

by the utility or contained in the Order challenged the status quo - that with continued

proper maintenance of WFT's trees no WFT tree will interfere or endanger the utility's

transmission lines. The testimony confirmed that over the years of litigation in the

courts and before the Commission the utility's on-going vegetation maintenance has

assured the safe and reliable supply of electricity over the very transmission lines the

utility claims WFT's trees currently endanger.

A subjective change of mind leading to the implementation of a new vegetation

management policy does not change the objective terms of an Easement, the objective

ng ts refamed by the property owner, and most importantly, the objective existing

condition, i.e., proper tree care and maintenance does not interfere with or endanger

the utility's transmission lines.
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Issue No. 3. The Order is unreasonable and unlawful as the utility failed
to meet its burden of proof, to a reasonable probability, that WFT's trees
may interfere with or endanger the utility's transmission lines.

The Easement allowed the utility to remove WFT vegetation where such "may

interfere with or endanger" the utility's transmission lines. As the permission to remove

WFT's trees is not absolute or unconditional, the burden falls upon the utility to present

evidence, to a reasonable probability, that any vegetation sought to be removed "may

interfere with or endanger" the utility's transmission lines. The evidence at hearing fell

well short of that mark.

As previously mentioned, the Order cited worst-case scenarios, the propensity of

trees to grow, and 100-year temperature fluctuations, any of which may be possible, but

none of which, with reasonable probability and with the continuation of proper

vegetation maintenance, was shown to have been reasonably probable.

Despite efforts to have the utility explain what has changed vis-a-vis the

transmission lines and the trees to warrant the trees' removal, the utility could only say

that their policy has changed. When asked how prior tree maintenance procedure,

consistent with good vegetation management policy and the Commission's vegetation

management regulations, no longer constituted good vegetation management policy,

the utility could only say that it cleared its new vegetation policy with the Commission.

When asked why a company retained by the utility to provide proper vegetation

management to WFT's trees could not be competent to do so if privately retained by

-WFT; e utility could only say that such was not acceptable.

The evidence at hearing and that which the Order recited in support relies solely

on unreasonable possibilities which, if applied to everyday occurrences would prohibit
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driving a car (fear of collision), playing sports (fear of injury), or even the taking a

shower (fear of falling). Most recently, a wind storm in the greater Cleveland area

caused an electrical outage which had nothing to do with trees, heat, cold, rain, or

human intervention. Risks are inherent - period. Valid decisions focus upon the

reasonableness of the risk, not that a risk is out there. An interruption of electrical

service would affect WFT, but it is not the possibility of an interruption of electrical

service which is at issue (such occurs all the time), but the reasonable probability that

WFT's trees may interfere with electrical service or endanger the utility's ability to

provide such service. The utility presented no competent or credible evidence to meet

its burden of proof and the Order cannot find support from the evidence presented that

WFT's trees may interfere or endanger the utility's transmission lines.
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Conclusion

As the Order omitted any recognition and balancing of WFT's property rights vis-

a-vis the utility's vegetation management policy; as the Order omitted any recognition

and discussion of the standard to be employed to determine whether WFT's trees "may

interfere or endanger" the utility's transmission lines; and as the utility failed to meet its

burden of proof, to a reasonable probability, that WFT's trees may interfere with or

endanger the utility's transmission lines, the Order dismissing WFT's Complaint is

unreasonable and unlawful. The Wimmer Family Trust and Kurt Wimmer respectfully

request that the Commission grant their application for rehearing and upon rehearing

abrogate the Order and enter a new Order granting WFT's Complaint.

Respectfully, mi ted,

Counsel r Complainants
Kurt W' mer and
The immer Family Trust

estd'r S. P tash
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CERTIFICATE OF SERVICE

A true copy of the foregoing Application for Rehearing has been deposited this

21s` day of February, 2011, in the United States Mail, postage prepaid for service upon

counsel for Respondent as follows:

David A. Kutik, Esq.
Jones Day
901 Lakeside Avenue
Cleveland OH 44114-1190

Grant W. Garber, Esq.
Jones Day
P.O. Box 165017
Columbus OH 43216-5017

Ebony L. Yeboah-Amankwah
76 South Main Street
Akron, OH 44308

otash
Counse or Kurt Wimmer and
The . mmer Family Trust
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§19, Article I, Ohio Constitution -Inviolability of private property (1851)

Private property shall ever be held inviolate, but subservient to the public welfare. When taken in
time of war or other public exigency, imperatively requiring its immediate seizure or for the
purpose of making or repairing roads, which shall be open to the public, without charge, a
compensation shall be made to the owner, in money, and in all other cases, where private
property shall be taken for public use, a compensation therefor shall first be made in money, or
first secured by a deposit of money; and such compensation shall be assessed by a jury, without
deduction for benefits to any property of the owner.
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*** THIS DOCUMENT IS CURRENT THROUGH OHIO REGISTER FOR THE WEEK OF October 25-November 1,
2009 ***

4901:1 Utilities
Chapter 4901:1-10 Electric Companies

OAC Ann. 4901:1-10-27 (2009)

4901:1-10-27. Inspection, maintenance, repair, and replacement of transmission and distribution facilities
(circuits and equipment).

(A) This rule applies to the inspection, maintenance, repair, and replacement of utility transmission and distribution
system facilities (circuits and equipment). The rebuttable presumption that an electric utility and/or transmission owner
is providing adequate service pursuant to paragraph (F) of rule 4901:1-10-02 of the Administrative Code, does not apply
to this rule.

(B) Distribution system performance assessment. For electric distribution circuits, the electric utility shall comply
with rule 4901:1-10-11 of the Administrative Code.

(C) Transmission system performance assessment. Each electric utility and transmission owner shall maintain, on
file with the staff, a report setting forth its methodology used to assess the reliability of its transmission circuits . That
methodology shall be subject to review and acceptance by the director of the utilities department.

(1) Each electric utility or transmission owner shall submit a method to assess circuit reliability based on the total
number of sustained outages per circuit per calendar year and other factors proposed by the electric utility , or required
by the electric reliability organization (ERO), the regional reliability organization (RRO), or the regional transmission
operator, which affect circuit performance, together with supporting justification for that method.

(a) If the electric utility and/or transmission owner and the director of the utilities department can not agree on
a method to assess transmission circuit reliability, the electric utility and/or transmission owner shall apply, within
ninety calendar days after the submission of its proposal, to the commission for a hearing and shall file a written report
along with documentation supporting its methodology.

(b) Revisions to a previously accepted methodology for assessing the rehability of its transmission circuits,
shall be submitted for review and acceptance along with supporting justification to the director of the utilities
department , no later than ninety calendar days prior to the beginning of the next succeeding calendar year.

(2) Each electric utility or transmission owner shall submit a report on electronic media in a format prescribed by
the commission on or before March thirty-first of each year, that identifies the performance of each transmission circuit
for the previous calendar year. Each annual report shall, at a minimum, provide the following information for each
transmission circuit:

(a) The circuit identification number.

(b) The circuit name (if different from the origin terminus).

(c) The circuit origin and terminus.

(d) The circuit voltage level (KV).

(e) The circuit mileage.

(f) The circuit in-service date, where available.

(g) The number of unplanned outages (sustained and momentary if available) and their causes by circuit.

(h) The substation(s) and/or distribution circuit(s) affected by each of the outages reported for paragraph
(C)(2)(g) of this rule, by circuit.

(i) A description of and the rationale for any remedial action taken or planned to improve circuit performance
or for taking no remedial action.

(j) The start and completion dates of any remedial action taken or planned.

(k) The applicable ERO standard requirement. APPX. 41
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(1) The applicable ERO standard violation.

(3) The annual report shall be submitted in a fonn prescribed by the commission or its staff.

(D) Transmission and distribution facilities inspections.

Unless otherwise determined by the commission, each electric utility and transmission owner shall, at a minimum,
inspect its electric transmission and distribution facilities (circuits and equipment) to maintain quality, safe, and reliable
service on the following scheduled basis:

(1) Distribution -at least one-fifth of all distribution circuits and equipment shall be inspected annually. All
distribution circuits and equipment shall be inspected at least once every five years.

(2) Transmission -all transmission circuits and equipment shall be inspected at least once every year.

(3) Substations -all transmission and distribution substations and equipment shall be inspected at least once each
month twelve times annually, with no inspection interval exceeding forty calendar days between inspections.

(4) On or before March thirty-first of each year, each electric utility and transmission owner shall submit a report
in an electronic medium, in a format prescribed by the commission or its staff, of the electric utility's and/or
transmission owner's compliance with the inspection schedule in paragraphs (D)(1) to (D)(3) of this rule for the
preceding calendar year. The annual report of inspection compliance shall include:

(a) A listing of distribution circuits inspected during the year and, for each listed circuit, the date(s) such
inspection was performed.

(b) A listing of transmission circuits inspected during the year and, for each listed circuit, the date(s) such
inspections were performed.

(c) For each substation, the date of each inspection during the year.

(d) The date(s) when any circuits or substations were added or retired during the reporting year.

(E) Transmission and distribution inspecfion, maintenance, repair, and replacement programs.

(1) Each electric utility and transmission owner shall establish, maintain, and comply with written
programs, policies, procedures, and schedules for the inspection, maintenance, repair, and replacement of its
transmission and distribution circuits and equipment. These programs shall establish preventative requirements
for the electric utility to maintain safe and reliable service. Programs shall include, but are not limited to, the
following facilities:

(a) Poles and towers.

(b) Circuit and line inspections.

(c) Primary enclosures (e.g., pad-mounted transformers and pad-mounted switch gear) and secondary
enclosures (e.g., pedestals and hand holes).

(d) Line reclosers.

(e) Line capacitors.

(f) Right-of-way vegetation control.

(g) Substations.

(2) Each electric utility and transmission owner shall tile its inspection, maintenance, repair, and
replacement programs, instituted pursuant to paragraph (E)(1) of this rule, with the commission, and

.. ^llnnltane2US1y^]CO_vide-a^R¢y nf the filing^.o^get¢rpflh&ce_r1+ir_emonitnring-ancLenfor-cement-dEpa.rtment._. ......
The electric utility's and transmission owner's filing shall include supporting justiScation and rationale based
upon generally accepted industry practices and procedures or requirements set by ERO, RRO, or the
transmission operator in the case of transmission.

(3) If a filing to establish the electric utility's and transmission owner's inspection, maintenance, repair, and
replacement programs is not acted upon by the conmiission within forty-five calendar days after it is filed, the
inspection, maintenance, repair, and replacement programs shall be deemed approved on the forty-sixth day after filing.
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(4) Each electric utility and transmission owner shall maintain records sufficient to demonstrate compliance with
its transmission and distribution facilities inspection, maintenance, repair, and replacement programs as required by this
rule. Each electric utility and transmission owner shall record all deficiencies revealed by inspections or tests and all
actions taken to correct those deficiencies. Lines and equipment with recorded defects that could reasonably be expected
to endanger life or property shall be promptly repaired, disconnected, or isolated. All remaining deficiencies likely to
cause

an outage shall be corrected within one year of the completion of the inspection or testing that originally
revealed such deficiencies.

(F) Inspection, maintenance, repair, and replacement program revisions and amendments..

(1) All revisions or amendments (including modification to a current program, addition of a new program, or
elimination of an existing program) requested by an electric utility or transmission owner shall be filed with the
conunission as outlined in paragraph (E)(2) of this rule.

(2) If a filing to revise or amend the electric utility's and transmission owner's inspection, maintenance, repair,
and replacement programs is not acted upon by the conunission within forty-five days after it is filed, the inspection,
maintenance, repair, and replacement programs shall be deemed approved on the forty-sixth day after filing.

HistoryEffective: 06/29/2009

R.C. 119.032 review dates: 11/26/2008 and 09/30/2012

Promulgated Under: 111.15

Statutory Authority: 4905.22, 4905.04, 4928.06, 4928.11

Rule Amplifies: 4928.11, 4905.06, 4905.22

Prior Effective Dates: 9/18/00, 1/1/04

NOTES:

LexisNexis 50 State Surveys, Legislation & Regulations

Coal Processing & Power Generation
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