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AN EXPLANATION OF WHY THIS CASE IS OF GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL ISSUE

This case is of great general interest and involves a suibstantial constitutional issue. The

legal issues involved in this case have become one most common feature of residential mortgage

foreclosure cases in Ohio and around the nation. But these issues have application far beyond

foreclosure cases; they relate to some of the foundamental underpinnings of our civil judicial

system.

A. This case is of great general interest.

When must a foreclosing plaintiff possess standing to foreclose on a mortgage? This

seems a simple question, but appellate courts across the state have struggled answering it.

Indeed, the disparate decisions on this point of Ohio's courts of appeals led this Court to accept

certification of conflict in U.S. Bank, NA. v. Duvall, Case No. 2011-0218 (04/06/2011 Case

Announcements, 2011-Ohio-1618).' The certified issue of law accepted for review is: "To have

standing as a plaintiff in a mortgage foreclosure action, must a party show that it owned the note

and the mortgage when the complaint was filed?"

In its analysis of the issue of standing in foreclosure cases, the Court of Appeals

identified the different ways Ohio's appellate districts have viewed the standing requirement in

foreclosure cases. Fed. Home Loan Mtge. Corp. x Schwartzwald, 2011 -Ohio-268 1, ¶¶63-64.

Indeed, the Court of Appeals in this case went so far as to note:

The uncertainty regarding standing and real party in interest, if not obvious from
this opinion, is inherent in the Ohio Supreme Court's recognizing a conflict
among the districts. The Schwartzwalds are urged to join in the Supreme Court
case.

Id. at ¶84. The Schwartzwalds have moved the Court of Appeals to certify its ruling to be in

1 This Court also accepted the discretionary appeal in U.S. Bank v. Perry, N.A., Case No. 2011-0170, 06/08/2011

Case Announcements, 201 1-Ohio-2686. The Court also stayed briefing of the case pending the outcome of

Duvall.
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conflict with other appellate districts.

In fact, in its merit brief in Duvall, U.S. Bank, N.A. repeatedly cited to the Court of

Appeals's decision to support its argument. U.S. Bank, N.A. v. Duvall, Sup.Ct. No. 2011-218,

Appellant's Merit Brief, (filed 6/24/11), pp. 5, 8, 27, 28.

As this Court knows, Ohio's First and Eighth have taken a very different view the

requirement of standing in foreclosure cases. Those districts have held that a foreclosing lender

must have a present interest in the note and mortgage at the time the complaint is filed in order to

invoke the common pleas court's jurisdiction. See, Wells Fargo Bank v. Byrd, (Hamilton Co.

2008) 2008-Ohio-4603; Bank of New York v. Gindele, (Hamilton Co. 2010) 2010-Ohio-542;

Wells Fargo Bank v. Jordan, 2009-Ohio-1092 (Mar. 12, 2009) (jurisdiction denied 09/30/2009

Case Announcements, 2009-Ohio-503 1, Wells Fargo Bank, N.A. v. Jordan, Case No. 2009-1030);

U.S. BankN.A. v. Perry, 2010-Ohio-6171, Cuyahoga Co. App. No. 94757 ,(Dec. 16, 2010).

But this issue has garnered more than just local interest. Standing to foreclose has become

a hot-button topic throughout the nation. In a case which garnered national attention, the

Massachusetts Supreme Court recently issued the decision of U.S. Bank N.A. v. Ibanez, 458

Mass. 637 (Jan. 7,. 2011) in which it invalidated a non-judicial foreclosure because U.S. Bank

did not own the note and mortgage when the foreclosure sale was held. Also, the Nevada

Supreme Court issued its decision in Pasillas v. HSBC Bank, USA, 127 Nev. Adv. Op. No. 39

(July 11, 2011). Although the Court did not directly address standing directly, the decision did

address the need for a foreclosing bank to establish its interest in the subject property under a

state fo-recrosure-mediatinn-statuts.

This Court has repeatedly held that standing is a threshold issue which must be

established before any Ohio court may proceed to the merits of a case. The Court recently
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addressed the concept in Kincaid v. Erie Ins. Co., 2010-Ohio-6036, Ohio Supreme Court Case

No. 2009-1936 (Dec. 16, 2010). In that case, this Court reinstated a trial court's dismissal of a

complaint against Erie Insurance, because the plaintiff had no present dispute with Erie, having

failed to make a claim under his insurance policy prior to bringing suit for breach of the policy.

That decision was correct, and should be applied to all civil cases in Ohio. There is no

"foreclosure" exception anywhere in the Ohio Constitution or the Rules of Civil Procedure. The

rules governing Ohio's courts should apply equally to all plaintiffs. We should not have one set of

rules which apply to individual plaintiffs, and another which applies to plaintiffs which are

incorporated.

B. This case involves a substantial constitutional issue.

Standing is not merely an important issue to the thousands of Ohioans who face

foreclosure this year, and the many mortgage lenders who are trying to recover money they

believe is owed on those mrtgage loans.. It goes to the constituional power of Ohio's common

pleas courts to hear cases. It also involves interplay of Section 4(B), Article IV, of the Ohio

Constitution and this Court's exercise of its constitutional power to promulgate the Rules of Civil

Procedure.

Section 4(B), Art. IV of the Constitution limits the jurisdiction of common pleas courts to

"justiciably matters":

"The courts of common pleas and divisions thereof shall have such original jurisdiction
over all justiciable matters and such powers of review of proceedings of administrative
officers and agencies as may be provided by law."

.:. : . . . .nUviu0 Gon3ttt'uiiOn,Ait: ivl, ."SeC: 4(B). Aju5t"tC3abie-ma`lteYIS OnEWillchpYCSeIILS $CUrY'entdl5putC

between two parties with legally adverse interests. Standing is an undeniable part of justiciability.

The principle behind this provision is easily understood. Ohio's courts have always
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refrained from issuing advisory opinions. If courts decide merely hypothetical disputes, not only

are judicial resources wasted, but those issues are not fully exposed to the adversary system

which is the bedrock of our judicial system.

On the other hand, Civ. R. 17 provides that all cases must be prosecuted in the name of

the real party in interest. It also provides that if the plainitff is not the real party in interest, the

real party may be substituted into the case, or may ratify the actions of the filing plainitff.

Finally, the Rule states that if a defendant fails to assert as a defense the plaintiffs lack of real

party in interest status, the issue is waived.

The Court of Appeals in this case, and other Courts of Appeals around the state, have held

that standing is the same as real party in interest under Civ. R. 17. If not raised defensively, it is

waived; if raised, it may be cured. If the Court of Appeals's anaylsis is correct, then there is a

conflict between Art. IV, Sec. 4(B)'s requirement of a justiciable matter, and Civ. R. 17's "cure"

and "waiver" principles.

Of course, Art. IV, Sec. 4(B) and Civ. R. 17 can be read harmoniously. If standing and

real party in interest stauts are not the same thing, then there is no conflict. Both the Consitution

and the Civ. R. can be applied without fear of vioalting the other. However, if that is true, then

the Court of Appeals's decision improperly conflated two distinct legal concepts. And the

resulting damage is not limited to this case. As is demonstrated by the certified conflict in

Duvall, Courts around the state are left to struggle with the issue, leaving some Ohioan's out in

the cold, while others are sheltered. The county of your residence should dictate whether a bank

•'a$ en.:u_ti,2Ei.G °,.oC' v, Sa:̂^^v.a .<... riar̂a,;ia..̂'3 w..v...c^.^o..- c ivr^.t your .
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STATEMENT OF THE CASE AND THE FACTS

Statement of the Case

Federal Home Loan Mortgage Corp. (hereinafter "Freddie Mac") instituted this

residential foreclosure case on April 15, 2009. The Appellants, Duane and Julie Schwartzwald

(hereinafter "the Schwartzwalds"), answered and asserted several defenses to the Freddie Mac's

claims, including lack of standing.

On February 1, 2010, Freddie Mac filed its Motion for Summary Judgment. In support of

its Motion, Freddie Mac submitted to the trial court the affidavit in support of its motion.

Attached to the affidavit were the Note, which is made payable to Legacy Mortgage; the

Mortgage, which is granted to Legacy Mortgage; and an Assignment of Mortgage from Wells

Fargo Bank to Freddie Mac.

The Schwartzwalds responded to Freddie Mac's motion raising several issues. the

Schwartzwalds argued that Freddie Mac lacked standing to institute and prosecute the the case

because the note was not payable to Freddie Mac and had not been negotiated to it. Also,

Freddie Mac had not taken assignment of the mortgage until after the case was filed. As such,

the Schwartzwalds argued, Freddie Mac was not the real party in interest, and was without

standing. The Schwartzwalds also sought summary judgment on this issue.

In its reply, Freddie Mac asserted that the note had been negotiated to Freddie Mae.

Specifically, Freddie Mac argued that the Note had an endorsement, in blank, on its back.

Freddie Mac did not, however, provide the back of the note to the Court. Later in the Reply,

^'re.da '^^'hai altlivu`g'°.,i tJie N :.: n. „&ya- io t[-Li,ogoa-i ^e^^aC-uSivn,u ^i -^-te -JJaS - lizu-asr}`y .^. acy -- oY-tg2g"e-gaGp

had negotiated the note to Wells Fargo Bank by a special endorsement, and Wells Fargo Bank

had indorsed the note in blanlc. Again, Freddie Mac offered no evidence to support its assertion.
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Freddie Mac did, however, acknowledge that it did not take assignment of the mortgage until

May 15, 2009, a month after it filed this case.

Without issuing its own decision on the cross-motions for summary judgment, the trial

court entered judgment - both granting Freddie Mac's motion for summary judgment, - and

overruling the Schwartzwalds' motion for summary judgment - without addressing a single

argument raised by the Schwartzwalds. The sum total of the trial court's analysis of the issues is

as follows: "The Court has reviewed the pleadings in this matter and finds that reasonable minds

can come to but one conclusion and that conclusion is adverse to the Defendant Duane and Julie

Schwartzwald. Therefore, Plaintiffs Motion for Summary Judgment is GRANTED, and

Defendants Duane and Julie Schwartzwald's Motion for Summary Judgment is OVERRULED."

The Court appeals, on the other hand conducted a more thorough review of the facts and

legal issues. In its Opinion entered on June 3, 2011, the Court concluded that Freddie Mac was

never a holder of the note it sought to enforce. Opinion, ¶¶ 41, 52. It went on to conclude,

however, that Freddie Mac was entitled to enforce the note at the time the trial court entered

summary judgment because, at that time, it was in possession of the note and the mortgage had

been assigned to it. Id., at ¶ 76.

The Court also held that a lack of standing at the time suit was filed may be cured under

Civ. R. 17 by the plaintiff taking an assignment of the mortgage prior to judgment being entered.

Id., at ¶ 75.

Appellant appeals from the decision of the Court of Appeals..

SaltenreniViih-e-F2aB

In 2006, the Schwartzwalds issued a note payable to Legacy Mortgage to finance

the purchase of a home. At the same time, the Schwartzwaids executed a mortgage in favor of
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Legacy Mortgage to secure payment of the note. Because of job loss, the Schwartzwald's

defaulted on the loan and Freddie Mac filed a foreclosure case against them. Freddie Mac moved

the trial court for summary judgment.

When it filed its Complaint, Freddie Mac was unable to attach a copy of the promissory

note to the Complaint. A copy of the note was not properly placed before the trial court until

Freddie Mac filed its motion for summary judgment. The note presented to the trial court in

support of Freddie Mac's motion for summary judgment was not endorsed on its face and had no

allonges were attached to it. The Court of Appeals noted that another version of the note filed

with the trial court did contain a page which might have been an allonge, however, the order of

the endorsements was inadequate to establish that Freddie Mac was the holder of the note. At

most, the Court of Appeals concluded that Freddie Mac was a transferee of the note at the time

the trial court entered judgment

The mortgage was assigned to Freddie Mac on May 15, 2009, exactly one month after

this case was instituted.

The Court of Appeals held that Freddie Mac's possession of the note, couple with the

language contained in the assignment of mortgage, gave it standing to foreclosure on the

mortgage. Thus, under the trial court's ruling, Freddie Mac did not have standing at the time it

filed the lawsuit. It only acquired standing when the Assignment of Mortgage was executed in its

favor. Prior to that date, Freddie Mac had no documentation to indicate that Wells Fargo intended

to vest Freddie Mac with its rights as a holder.

E1icGUrvi^LL-NT1N-SitYPOiZT-Or BROPOSIiI0NS-OV`iAh'

Proposition of Law No. 1: In order to invoke the subject matter jurisdiction of the common

pleas court, a plaintiff must have standing at the time the complaint is filed.
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In 1968, Section 4 of Article IV of the Ohio Constitution was amended to read as follows:

(B) The courts of common pleas shall have such original jurisdiction over all
justiciable matters and such powers of review of proceedings of administrative
officers and agencies as may be provided by law.

This amendment was designed to restrict the power of common pleas courts to hear only cases

which presented justiciable matters. Village ofMonroeville v. Ward (1971), 27 Ohio St.2d 179,

181. The key words of the provision are "justiciable matters." The requirement of "justiciable

matters" limits a common pleas court's original jurisdiction over only those cases which present

real controversies. Lundblad v. Celeste, 772 F.2d 907, (6ih Cir. 1985). "To be justiciable, a

controversy must be grounded on a present dispute, not on a possible future dispute." Kincaid v.

Eris Ins. Co., 2010-Ohio-6036, 2009-1936, at ¶17. This concept requires an immediacy of

conflicting interests such that the matter is presented in an adversarial setting. State ex rel.

Dallman v. Franklin Cty. Court ofCommon Pleas (1973), 35 Ohio St.2d 176,179. As the Court

stated in Fortner v. Thomas (1970), 22 Ohio St.2d 13, 14:

It has been long and well established that it is the duty of every judicial tribunal to
decide actual controversies between parties legitimately affected by specific facts
and to render judgments which can be carried into effect. It has become settled
judicial responsibility for courts to refrain from giving opinions on abstract
propositions and to avoid the imposition by judgment of premature declarations or
advice upon potential controversies.

See also, Moore u City of Middletown, 2010-Ohio-2962 ¶7.

For a matter to be justiciable, the plaintiff must have standing. Kincaid, supra, 2010-

Ohio-6036, at ¶20; Brinkman v. Miami University, (Butler Co. Comm. Pleas 2005), 139 Ohio

Misc. 114, 120, 2005-Ohio-7161 ¶13. Without a justiciable matter before it, a common pleas

court cannot enter a valid judgment. State ex rel. Draper v. Wilder (1945), 145 Ohio St. 447,

syll. ¶2 . A common pleas court's jurisdiction cannot be invoked just because there is a dispute,

no matter how acrimonious. State ex rel. Barclays Bank PLC v. Court of Common Pleas of
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Hamilton County, Ohio (1996) 74 Ohio St.3d 536, syll ¶1. It takes two parties, with opposing

interests which are legally recognized and capable of vindication. Id syll 12. Without standing,

a plaintiff is may not invoke the jurisdiction of an Ohio court. Dallman, supra, at p. 179;

Kincaid, supra at 120.

As was succinctly stated in Hirsch v. TRW Inc., Cuyahoga Co. Case No 04-LW-0861,

2004-Ohio-1125

It follows that if the courts of common pleas' original jurisdiction is limited to
"justiciable matters," the subject matter jurisdiction of the court -- that is, "the
power to hear and decide a case on the merits," see Morrison v. Steiner (1972), 32
Ohio St. 86, paragraph one of the syllabus -- is directly limited to justiciable
matters.

Id. at 111.

Standing to prosecute a claim is a threshold question, one which "embodies general

concerns about how courts should function in a democratic system of government." State ex rel.

Ohio Academy of Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451, 469, "The question of

standing is whether a litigant is entitled to have a court determine the merits of the issues

presented." Ohio Contractors Assn. v. Bicking, 71 Ohio.St.3d 318, 320, 1994-Ohio-183, see also,

Ohio Pyro, Inc. v. Ohio Dept of Commerce, 2007-Ohio-5024, 115 Ohio St.3d 375, 127.

Therefore, standing is an element of the court's jurisdiction. Rickard v. Trumbull Township Bd.

ZoningAppeals, 11th Dist. No. 2008-A-0024, 2009-Ohio-2619, 135. Helms v. Koncelik,

Franklin App. No. 08AP-323, 2008-Ohio-5073,122 (stating that standing is a threshold

jurisdictional issue); Northland Ins. Co. v. Illuminating Co., Ashtabula App. No. 2002-A-0058,

2004-Ohio-1529, ¶17 (holding that a plaintiffs lack of standing to bring a suit necessitates

dismissal of the case); First Nat'l Bank v Randal Homes Corp., Pike App. 05CA739, 2005-Ohio-

6129 ¶11 (stating "the issue of standing is jurisdictional in nature and may be raised sua sponte
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by a court."). In re Foreclosure of Parcel of Land Encumbered with Delinquent Tax Liens, Lake

App. No. 2007-L-02, 2007-Ohio-4377 ¶11 (holding that, without a current interest in the real

property which was the subject of the case, a party had no standing to assert a claim regarding

the property and the court was without jurisdiction to hear the claim).

Proposition of Law No. 2: A lack of standing may not be cured or ratified pursuant to Civil

Rule 17, nor can the defense of lack of standing be waived.

"[T]he question of standing depends upon whether the party has alleged such a'personal

stake in the outcome of the controversy,' [citation omitted] * * * as to ensure that 'the dispute

sought to be adjudicated will be presented in an adversary context and in a form historically

viewed as capable of judicial resolution.' [citation omitted]." State ex rel. Dallman v. Court of

Common Pleas, Franklin County, (1973) 35 Ohio St.2d 176, 178-79 (quoting Sierra Club v.

Morton (1972), 405 U.S. 727, 31 L.Ed.2d 636, 641. "Standing requires a demonstration of a

concrete injury in fact, rather than an abstract or suspected injury." State ex rel. Consumers

League of Ohio v. Ratchford (1982), 8 Ohio App.3d 420, syll. 13; Kincaid, supra, at ¶9-10.

Real party in interest, on the other hand, goes to whether the party suing is the one

entitled to the relief sought. It takes more than just an injury to be the real party in interest. "To

determine whether the requirement that the action be brought by the real party in interest is

sufficed, courts must look to the substantive law creating the right being sued upon to see if the

action has been instituted by the party possessing the substantive right to relief." Shealy v.

Campbell (1985), 20 Ohio St.3d 23, 25. The party suing has to be the one who is directly

benefited or damaged by the case's decision. West Clermonl Ed. Ass'n v. West Ciermonr Local

Bd. of Ed., 67 Ohio App.2d 160, syll. ¶1(Clermont Co. 1980). Thus, while standing requires the

plaintiff to have a personal stake in the dispute, the status of real party in interest is limited to
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those with the legally recognizable interest to be vindicated.

"The purpose behind the real party in interest rule is "'* ** to enable the defendant to

avail himself of evidence and defenses that the defendant has against the real party in interest,

and to assure him finality of the judgment, and that he will be protected against another suit

brought by the real party at interest on the same matter."' Shealy, supra, at pp. 24-25 (citations

omitted). For instance, if a beneficiary of a trust sues a third-party for waste of trust assets, the

beneficiary has standing to pursue the claim, i.e. he has been damaged, through his beneficial

interest in the trust assets. The beneficiary is not, however, the real party in interest to pursue the

claim. Only the trust's trustee, who holds legal title to the property, is the real party in interest. If

the beneficiary prosecutes the claim to judgment, the defendant could face a similar suit from the

trustee.

Put another way, those who are real parties in interest to vindicate a claimed right is a

subset of those persons have have standing to pursue that claim. All persons who are the real

party in interest have standing, but not all those with standing are real parties in interest. Thus,

the rule is that a defense of real party in interest is waived if not asserted, yet standing can be

raised at any time in the proceeding. Gildner v. Accenture, L.L.P., Franklin Co No. 09AP-167,

2009-Ohio-5335, 19 (citing New Boston Coke Corp. v. Tyler (1987), 32 Ohio St.3d 216, 218);

First Nat'l Bank v. Randal Homes Corp., Pike App. 05CA739, 2005-Ohio-6129 ¶11 (stating "the

issue of standing is jurisdictional in nature and may be raised sua sponte by a court.")
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Proposition of Law No. 3: In order to have standing to prosecute a foreclosure claim, the

foreclosing party must be entitled to enforce the note when the complaint is filed.

The Court of Appeals correctly held that, to have standing, a foreclosing plaintiff had to

be a person entitled to enforce the note under R.C. 1303.31(A). The Court erred, however, in

concluding that a lack of standing could be cured under Civ. R. 17. In Wells Fargo Bank v. Byrd,

(Hamilton Co. 2008) 2008-Ohio-4603, the Court upheld the dismissal of a foreclosure case in

which the Plaintiff owned neither the note nor the mortgage when the case was filed. Id. ¶17. It

held that Civ. R. 17 does not apply unless the plaintiff had standing at the time the case was filed.

Id. ¶9. The plaintiff could not cure its lack of standing by acquiring the note and mortgage

subsequent to the filing of the case. Id. ¶16. The First District Court of Appeals recently

affirmed the holding of Byrd in Bank ofNew York v. Gindele, (Hamilton Co. 2010) 2010-Ohio-

542, ¶¶2-6; see also, Deutsche Bank National Trust v. Triplett, (Cuyahoga Co. 2011) 2011-Ohio-

478, ¶17; Wells Fargo Bank, v. Perry, (Cuyahoga Co. 2010) 2010-Ohio-6171, ¶¶19-21; Wells

Fargo Bank v. Jordan, 2009-Ohio-1092 (Mar. 12, 2009) (jurisdiction denied 09/30/2009 Case

Announcements, 2009-Ohio-5031, Wells Fargo Bank, N.A. v. Jordan, Case No. 2009-1030).

CONCLUSION

The issue of standing in foreclosure cases is being litigated throughout Ohio. The

uncertainty of the law, as shown by the conflict among the several districts, should not be

permitted to continue. The law applicable to any given case, should not be dictated by the county

in which a suit is filed. For this reason, this case presents an issue of great general interest.

. .. MoreU-ver;SIATdSng-irnjli"1es-an-P,Iementai a Coiiui3oirpieaSe-v^'-urts ,jur:Sdkct;v^.n.al g2'- ûnt

under Art. IV, Sec. 4(B) of the Ohio Constitution. And the interplay of that provision and Civ. R.

17 makes the issues presented in this case of substantial constitutional significance.
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For these reasons, Appellants request that the Court accept jurisdiction over this case.

Respectfully submitted,

7071 Corporate Way
Suite 201
Centerville, OH 45459
(937) 938-9412
Fax: (937) 938-9411
amengel@sbcglobal.net
Attorney for Appellants

drew M. Engel (0047371

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served by ordinary mail this 13th day of July

2011 upon Scott A. King, Esq., 2000 Courthouse Plaza, N.E., Dayton, 0P-45,402.

Andrew M. Engel
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DUANE SCHWARTZWALD, et W. FINAL ENTRY

Defendants-Appellants

Pursuant to the opinion of this court rendered on the 3rd day of

June , 2011, the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

MIKE FAIN, Judge
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SECOND APPELLATE DISTRICT
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IN THE COURT OF APPEALS FOR GREENE COUNTY, OHIO

FEDERAL HOME LOAN MORTGAGE
CORP.

V.

Plaintiff-Appellee : C.A. CASE NO. 2010 CA 41
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OPINION

(Civil appeal from
Common Pleas Court)

Rendered on the 3rd day of June , 2011.

SCOTT A. KING, Atty. Reg. No. 0037582 and TERRY W. POSEY, JR., Atty. Reg. No.
0078292, 2000 Courthouse Plaza, NE, P. O. Box 8801, Dayton, Ohio 45401

Attorney for Plaintiff-Appellee
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FROELICH, J.

Duane and Julie Schwartzwald appeal from a judgment of the Greene County Court

of Common Pleas, which granted summary judgment to the Federal Home Loan Mortgage

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



2

Corporation ("Freddie Mac"), denied the Schwartzwalds' cross-motion for summary

judgment, and entered a judgment and decree of foreclosure.

The Schwartzwalds claim that Freddie Mac did not establish that it was the holder

of the note and assignee of the mortgage, that Freddie Mac lacked standing to institute the

foreclosure action, and that the trial court should not have granted Freddie Mac the

equitable relief of foreclosure due to unclean hands. For the following reasons, the trial

court's judgment will be affirmed.

1.

In November 2006, Duane and Julie Schwartzwald purchased the property located

at 2202 East Spring Valley Painters Road in Xenia, Ohio. To finance the purchase, they

executed a note in favor of Legacy Mortgage in the amount of $251,250, and signed a

mortgage granting Legacy Mortgage a security interest in the property.

According to Julie Schwartwald's affidavit in response to Freddie Mac's summary

judgment motion, the couple began to have concerns during the summer of 2008 that Mr.

Schwartzwald might be laid off from his employment. The Schwartzwaids contacted Wells

Fargo regarding their loan. (Mrs. Schwartzwald did not indicate whether Wells Fargo was

contacted as the loan servicer orthe owner of the note.) Mr. Schwartzwald obtained a new

job in Indiana in September 2008, and they placed their home on the market. By early

2009, they could no longer afford the mortgage payments, and they spoke to Wells Fargo

about a loan modification or a short sale of the property. In April 2009, the Schwartzwalds

had a buyer for a short sale of the property; the closing was set for June 2009 to allow

Wells Fargo sufficient time to review the proposed sale. Mrs. Schwartzwald repeatedly

spoke with Wells Fargo representatives and received no indications that the request for a

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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short sale would be denied.

On April 15, 2009, Freddie Mac filed a foreclosure action, alleging that it was the

holder of a note, thatthe note was secured by a mortgage, and that the Schwartzwalds had

defaulted on the note and mortgage.' Freddie Mac sought judgment on the note in the

amount of $245,085.18, with interest at the rate of 6.25 percent, as well as any court costs

and advances. Freddie Mac also sought a finding that the mortgage was a valid first lien

upon the real estate and an order that the mortgage be foreclosed and the property sold.

Freddie Mac attached to the complaint as Exhibit A a purported copy of the

mortgage. The mortgage identified the Schwartzwalds as the borrowers and Legacy

Mortgage as the lender. The mortgage was recorded on December 4, 2006. A legal

description of the property was attached to the complaint as Exhibit B. No copy of the note

was attached; although the complaint alleged that Freddie Mac was the holder of the note,

Freddie Mac further alleged that "a copy of [the note] is currently unavailable."

On April 24, 2009, Freddie Mac filed a "Notice of Filing of Note," which attached a

purported copy of the note signed by the Schwartzwalds. The note reflected that the

Schwartzwalds, as borrowers, agreed to pay $251,250 to Legacy Mortgage, the lender.

The note established a 30-year term, to be repaid with interest at a rate of 6.25 percent.

Payments were to be made to Wells Fargo Home Mortgage, the loan servicer. The final

page was blank except for two stamped apparent indorsements. The first stated:

"Without Recourse

'Freddie Mac also named the Greene County Treasurer, the Ohio
Department of Job and Family Services (ODJFS), and Wells Fargo Bank as party-
defendants due to the possibility that those parties may claim an interest in the
property. ODJFS subsequently indicated that it had no interest in the property.
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° Pay to the Order of

"Wells Fargo Bank, N.A."

The indorsement was signed by Joan M. Mills, Vice President. The second stated:

"Pay to the Order of

"Wells Fargo Bank, N.A.

"Without Recourse

"Legacy Mortgage"

This indorsement was signed by Lynette Hanson, Vice President.2

On June 17, 2009, Freddie Mac filed a "Notice of Filing Assignment of Mortgage."

The notice attached an assignment of mortgage, dated May 15, 2009 (after the complaint

was filed), and recorded on May 27, 2009, which transferred the Schwartzwalds' mortgage

from Wells Fargo Bank to Freddie Mac.

On July 6, 2009, Freddie Mac moved for a default judgment against the

Schwartzwalds. The trial court denied the motion, because "[a]n examination of the file in

this action reveals that the mortgage filed with the Greene County Recorder's Office on

December 4, 2006, in Volume 2648, Page 149 was recorded with an incorrect legal

description." The court granted leave to Freddie Macto file an amended complaint in order

to add a count for reforming the mortgage to match the legal description approved by the

Greene County Tax Map Department. Freddie Mac subsequently filed an approved legal

description, but indicated that it did not need to amend the compiMinZ.

2 The stamped name is difficult to read, but it appears the last name is
"Hanson."
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According to Mrs. Schwartzwald, in September 2009, the Schwartzwalds received

a letter from Wells Fargo denying their request for a short sale. Mrs. Schwartzwald stated

in her affidavit that "[a]t no time prior to the receipt of the letter denying approval of the

short sale did Wells Fargo ever give me the impression that my short sale request would

be denied.'*' It was only when we received the Court's Judgment Entry of September 29,

2009 [denying the motion for default judgment], did I realize that I had been misled by

Wells Fargo."

In October 2009, the Schwartzwalds moved to file an answer out-of-time. The

motion was supported by an affidavit by Julie Schwartzwald, describing Wells Fargo's

dilatory conduct in addressing the Schwartzwalds' request that Wells Fargo approve a

short sale of their property and stating that Wells Fargo had told the Schwartzwalds "don't

worry about" the foreclosure action. The Schwartzwalds also attached a proposed answer,

which asserted a general denial and raised several defenses, including that Freddie Mac

lacked standing, was not the real party in interest, and had "unclean hands."

Freddie Mac renewed its motions for default judgment and, separately, moved for

summary judgment. Freddie Mac's summary judgment motion was supported by an

affidavit by Xee Moua, Vice President of Loan Documentation for Wells Fargo, the

servicing agent.

On December 2, 2009, the trial court notified the parties that "[a] review of the file

in this action reveals an item missing and needed in order to issue a decision on the Motion

for Default Judgment filed by Plaintiff on July 6, 2009." The court ordered Freddie Mac to

file, within thirty days, "the assignment that evidences the transfer of the original mortgage

from Legacy Mortgage to its assignee and any subsequent assignments."

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



6

On December 14, Freddie Macfiled two assignments of mortgage: (1) from Legacy

Mortgage to Wells Fargo, dated November 27, 2006; and (2) from Wells Fargo to Freddie

Mac, dated May 15, 2009. On the same date (December 14), the court filed an agreed

entry granting leave to the Schwartzwalds to file an untimely answer. Freddie Mac

withdrew its pending motion for summary judgment. The answer was filed on December

18, 2009.

In February 2010, Freddie Macfiled a new motion for summaryjudgment, supported

by an affidavit from Herman John Kennerty, Vice President of Loan Documentation for

Wells Fargo, the servicing agent. Kennerty stated that he had custody of the

Schwartzwalds' account, that the records were complied near the time of occurrence by

persons with knowledge of the events, that the records were kept in the course of Wells

Fargo's regularly conducted business, and that it was the regular practice to keep such

records.

Kennerty further averred that "Plaintiff is the holder of the note and mortgage which

are the subject of the within foreclosure action," and he authenticated copies of the original

note and mortgage, which were attached. Kennerty also authenticated an Assignment of

Mortgage from Wells Fargo to Freddie Mac, which "accounts for documented evidence that

Plaintiff is the holder of the note and mortgage "*"." Kennerty stated that the note and

mortgage were in default, that payment was due for January 1, 2009, and all subsequent

payments, and that Plaintiff had elected to accelerate the balance. Finally, Kennerty

indicated that the principal balance of $245,085.18 was due with intetes-tfirom ue-cernber

1, 2008, at a rate of 6.25 percent per annum, as well as advancements for taxes,

insurance, and other expenses.
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The Schwartzwalds opposed Freddie Mac's summary judgment motion on several

grounds. First, they claimed that Freddie Mac had not established that it was the holder

of the note and the mortgagee by assignment. They emphasized that the note attached

to Kennerty's affidavit did not contain any indorsements on the note itself or any allonges.

Similarly, the Schwartzwalds argued that Kennerty's affidavit did not explain "what right,

if any, Wells Fargo bank had to assign the mortgage. On the face of the documents

attached to Mr. Kennerty's affidavit, Legacy Mortgage is still the mortgagee under the

Mortgage."

Second, the Schwartzwalds claimed that Kennerty's affidavit did not establish the

amount that was due, because "all Mr. Kennerty can accomplish through his affidavit is to

authenticate business records, and establish them as such for purposes of hearsay

exclusion. He cannot simply testify to the content of those records." The Schwartzwalds

further claimed that, because Freddie Mac did not hold the note and mortgage, it lacked

standing to prosecute the case. Finally, the Schwartzwalds argued that Freddie Mac's

conduct, through its servicing agent, constituted unclean hands and barred relief in

foreclosure; they supported this argumentwith Julie Schwartzwald's affidavit describing her

interactions with Wells Fargo regarding the proposed short sale of the property.

In addition to opposing Freddie Mac's motion, the Schwartzwalds sought summary

judgment on the ground that Freddie Mac lacked standing to prosecute its claim. They

argued that the trial court should dismiss the action without prejudice on that basis.

Freddie IVlac respondedto the Schwartzwalcis' oppostlQn-m^^er^os'anou•'r'•, statJng-that

it was the holder of the note via a blank indorsement affixed to the back of the note. It

stated that it was assigned the mortgage, as indicated in its assignments filed on
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December 14, 2009, as Exhibit A to the Notice of Filing Assignment of Mortgage Chain.

Freddie Mac further argued that Kennerty's affidavit did not violate the hearsay rule, that

it implicitly established Kennerty's personal knowledge, and thatthe affidavitwas sufficient

to establish the Schwartzwalds' default. Although Freddie Mac argued that it need not

produce the loan history to support its motion for summary judgment, it provided a copy of

the Schwartzwalds' payment history as an attachment to a supplemental affidavit from

Jennifer Payne, Vice President of Loan Documentation. As to the Schwartzwalds' unclean

hands argument, Freddie Mac stated that itwas permitted to advance its own interests and

to enforce its contractual rights.

The court scheduled a hearing before a magistrate for April 1, 2010, on the cross-

motions for summary judgment. The record does not contain a transcript of that hearing,

and it is unclear from the record what occurred.

In April 6, 2010, Freddie Mac again filed an Assignment of Mortgage chain.

On June 1, 2010, the trial court granted Freddie Mac's motion for summary

judgment and denied the Schwartzwalds' motion for summary judgment. The trial court

found that the allegations contained in Freddie Mac's complaint and the affidavit in support

of its summary judgment motion were true and that the Schwartzwalds had defaulted on

the note and mortgage. The court entered judgment on the note in the amount of

$245,085.18, plus interest and advancements, and ordered that the equity of redemption

be foreclosed and the property sold. The court did not address the various legal

arguments raised by the parties.

The Schwartzwaids appeal from the trial court's judgment, claiming that the trial

court erred in granting Freddie Mac's motion for summary judgment and in denying their
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motion for summary judgment.

II.

We begin with the Schwartzwalds' claim that the trial court should have denied

Freddie Mac's summary judgment motion. The Schwartzwalds state that Freddie Mac, in

relying on Kennerty's affidavit, failed to meet its burden of proof for four reasons. First,

they claim that Freddie Mac failed to establish that it was the holder of the note. Second,

they argue that Freddie Mac lacked standing to institute the foreclosure action. Third, they

contend that genuine issues of material fact existed as to whether Freddie Mac had

unclean hands. Finally, the Schwartzwalds assert that Kennerty did not aver that he had

reviewed their account, did not attach the loan payment history, and provided only legal

conclusions.

Summary judgment should be granted only if no genuine issue of material fact

exists, the moving party is entitled to judgment as a matter of law, and reasonable minds

can come to but one conclusion, which is adverse to the nonmoving party. Civ.R. 56;

Harless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66. An appellate court

reviews summary judgments de novo, meaning that we review such judgments

independently and without deference to the trial court's determinations. Koos v. Cent. Ohio

Cellular, Inc. (1994), 94 Ohio App.3d 579, 588.

Upon a motion for summary judgment, the moving party bears the initial burden of

showing that no genuine issue of material fact exists for trial. Dresher v. Burt, 75 Ohio

St.3d 280, 292-93, 1996-Ohio-107. Once the moving party safisfres its burden, the

nonmoving party may not rest upon the mere allegations or denials of that party's

pleadings. Id.; Civ.R. 56(E). Rather, the burden then shifts to the non-moving party to
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respond, with affidavits or as otherwise permitted by Civ.R. 56, setting forth specific facts

which show that there is a genuine issue of material fact for trial. Id. Throughout, the

evidence must be construed in favor of the non-moving party. Id.

With that standard in mind, we turn to the Schwartzwalds' arguments.

A. Kennerty's Affidavit

Civ.R. 56(C) provides, in relevant part: "' Summary judgment shall be rendered

forthwith if the pleadings, depositions, answers to interrogatories, written admissions,

affidavits, transcripts of evidence, and written stipulations of fact, if any, timely filed in the

action, show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law. No evidence or stipulation may be

considered except as stated in this rule. ***" Although courts are generally confined to the

types of evidence identified in Civ.R. 56(C) in ruling on a summary judgment motion, the

trial court may consider other types of evidence if there is no objection on that basis by the

opposing party. State ex rel. Gilmour Realty, Inc. v. Mayfeld Hts.,122 Ohio St.3d 260,

2009-Ohio-2871, ¶17.

Civ.R. 56(E) sets forth the requirements for affidavits. It states that supporting and

opposing affidavits "shall be made on personal knowledge, shall set forth such facts as

would be admissible in evidence, and shall show affirmatively that the affiant is competent

to testify to the matters stated in the affidavit. Sworn or certified copies of all papers or

parts of papers referred to in an affidavit shall be attached to or served with the affidavit."

Civ.R. 56(E). "The requiremenf of CiV.R.-56(E) thai-sworn-or ceriiffedz,pies olf-a-papers

referred to in the affidavit be attached is satisfied by attaching the papers to the affidavit,

coupled with a statement therein that such copies are true copies and reproductions."
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State ex rel. Corrigan v. Seminatore (1981), 66 Ohio St.2d 459, 467; Cincinnati BarAssn.

v. Newman, 124 Ohio St.3d 505, 2010-Ohio-928, T.

In filing its motion for summary judgment in February 2010 (having withdrawn its

previous motion), Freddie Mac relied upon Kennerty's affidavit and the exhibits attached

thereto. Kennerty's affidavit does not state that he had reviewed the documents in the

Schwartzwalds' account. However, personal knowledge may be inferred from the contents

of an affidavit. Bush v. Dictaphone Corp., Franklin App. No. OOAP1 117, 2003-Ohio-883,

¶73; CitiMortgage, Inc. v. Potvin, Stark App. No. 2010CA112, 2010-Ohio-6561, ¶45;

Beneficial Mortgage Co. v. Grover (June 2, 1983), Seneca App. No. 13-82-41. Although

Kennerty's affidavit is terse, the information regarding the Schwartzwalds' account coupled

with Kennerty's statement that he had custody of the Schwartzwalds' account was

sufficient to demonstrate personal knowledge of the account's contents.3 And at no point

during the summary judgment procedure did the Schwartzwalds claim that the account

information was incorrect.

Kennerty's affidavitfurtherstated that an accurate reproduction of the mortgage was

attached to the affidavit as Exhibit B and that "[a] copy of the Assignment, which accounts

for documented evidence that the Plaintiff is the holder of the note and mortgage *'* is

attached hereto as Exhibit C." The mortgage attached to Kennerty's affidavit indicated that

the Schwartzwalds executed a mortgage in favor of Legacy Mortgage. Exhibit C indicated

31n a footnote in their reply brief, the Schwartzwalds state that Kennerty was
a'ioo-signer'-a7ziucunrerlts icri-Lti`el6s-Fargo. -CFt;ng-aMa`; 2011J depAasition_of
Kennerty posted on http://stopforeclosurefraud.com/depositions/, they assert that
Kennerty routinely signed 50 to 150 documents per day and verified only the date
on the document before signing. While this information may be true and raises
other issues, it is not properly before us; it was not raised in the trial court and
cannot be considered on appeal of the summary judgment.
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that the mortgage was later assigned to Freddie Mac by Wells Fargo. Kennerty did not

reference or attach the assignment from Legacy Mortgage to Wells Fargo, dated

November 27, 2006, which would evidence Wells Fargo's right to assign the mortgage.

Nevertheless, the trial court did not err in considering the entire mortgage chain.

The assignments of mortgage from Legacy to Wells Fargo and from Wells Fargo to

Freddie Mac was filed with the trial court, at the court's request, on December 14, 2009.

The assignments had been notarized and were self-authenticating. Evid.R. 902(8). The

Schwartzwalds did not object to or contest the accuracy of those assignments. The

assignment of mortgage chain was again filed on April 6, 2010, after the hearing on the

cross-motions for summary judgment, without any apparent objection.

B. Freddie Mac's Right to Enforce the Note

We turn to whether Freddie Mac met its burden on summary judgment of showing

that it was the holder of the note and the assignee of the mortgage. Freddie Mac argues

that, even if it were not the holder of the Schwartzwalds' note, it was a nonholder in

possession of the instrument with the rights of a holder. Thus, Freddie Mac argues that

it was entitled to enforce the note and mortgage in this foreclosure action.

R.C. 1303.31(A) identifies three classes of persons who are "entitled to enforce" an

instrument, such as a note: (1) the holder of the instrument; (2) a nonholder in possession

of the instrument who has the rights of a holder; and (3) a person not in possession of the

instrument who is entitled to enforce the instrument pursuant to R.C. 1303.38 or R.C.

1303.58(D).

With respect to negotiable instruments, "holder" means either:

"(a) If the instrument is payable to bearer, a person who is in possession of the
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instrument;

"(b) If the instrument is payable to an identified person, the identified person when

in possession of the instrument." R.C. 1301.01(T)(1).

"An instrument is transferred when it is delivered by a person other than its issuer

for the purpose of giving to the person receiving delivery the right to enforce the

instrument." R.C. 1303.22(A). The transfer of an instrument vests in the transferee any

right of the transferor to enforce the instrument. R.C. 1303.22(B).

"Negotiation" is a particular type of transfer. Specifically, "negotiation" means "a

voluntary or involuntary transfer of possession of an instrument by a person other than the

issuer to a person who by the transfer becomes the holder of the instrument." R.C.

1303.21(A). "Except for negotiation by a remitter, if an instrument is payable to an

identified person, negotiation requires transfer of possession of the instrument and its

indorsement by the holder. If an instrument is payable to bearer, it may be negotiated by

transfer of possession alone." R.C. 1303.21 (B).

Here, Kennerty stated that Freddie Macwas the "holder" of the Schwartzwalds' note

and mortgage and that "accurate reproductions of the originals as they exist in Plaintiffs

files are attached hereto ""." The note attached to Kennerty's affidavit indicated that the

Schwartzwalds executed a note in favor of Legacy Mortgage in the amount of $251,250.

However, nothing on the note reflected that the note was subsequently negotiated by

Legacy Mortgage. There are no indorsements on the note and the copy attached to the

affidavit did not include an allonge. Thus, although Freddie Mac is apparentiy tiow in

possession of the note, the lack of indorsements suggests that Freddie Mac received the

note through transfer, but not negotiation. Accordingly, the note, on its face, contradicts
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Kennerty's statement that Freddie Mac was the "holder" of the note.

Even if we were to consider the alleged allonge, which was attached to the copy of

the note filed in April 2009, the final page is insufficient to prove that Freddie Mac was the

holder of the note. The final page is blank, other than two indorsements. There is nothing

that identifies the page as an allonge, nor does the page identify the note to which that

page was allegedly affixed. And, the two stamped indorsements appear to be in reverse

order. The first indorsement appears to be a blank indorsement from Wells Fargo to

Freddie Mac, and the second appears to be an indorsement from Legacy Mortgage to

Wells Fargo. Neither of the indorsements is dated.

We addressed a similar occurrence in HSBC Bank USA, N.A. v. Thompson,

Montgomery App. No. 23761, 2010-Ohio-4158, as follows:

"The first allonge is endorsed from Delta to ' blank,' and the second allonge is

endorsed from Fidelity to Delta. If the endorsement" in blankwere intended to be effective,

the endorsement from Fidelity to Delta should have preceded the endorsement from Delta

to 'blank' because the original promissory note is made payable to Fidelity, not to Delta.

Delta would have had no power to endorse the note before receiving the note and an

endorsement from Fidelity.

"HSBC contends thatthe orderof the allonges is immaterial, while Thompson claims

that the order is critical. At the oral argument of this appeal, HSBC appeared to be arguing

that the order of allonges would never be material. This is easily refuted by the example

of two allonges, one containing an assignment from the originafholder of the note to A, ana

the other containing an assignment from the original holder of the note to B. Whichever

4The Uniform Commercial Code uses "indorsement," the alternate spelling.
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allonge was first would determine whether the note had been effectively assigned to A, or

to B.

"Thompson contends that because the last-named endorsement is made to Delta,

Delta was the proper holder of the note when this action was filed, since the prior, first-

named endorsement was from an entity other than the current holder of the note. In

Adams v. Madison Realty & Development, Inc. (C.A.3, 1988), 853 F.2d 163, the Third

Circuit Court of Appeals stressed that from the maker's standpoint:

"`it becomes essential to establish that the person who demands payment of a

negotiable note, or to whom payment is made, is the duly qualified holder. Otherwise, the

obligor is exposed to the risk of double payment, or at least to the expense of litigation

incurred to prevent duplicative satisfaction of the instrument. These risks provide makers

with a recognizable interest in demanding proof of the chain of title.' Id. at 168.

"The Third Circuit Court of Appeals further observed that:

"' Financial institutions, noted for insisting on their customers' compliance with

numerous ritualistic formalities, are not sympathetic petitioners in urging relaxation of an

elementary business practice. It is a tenet of commercial law that "[h]oldership and the

potential for becoming holders in due course should only be accorded to transferees that

observe the historic protocol." ' 853 F.2d at 169 (citation omitted).

"Because the last allonge endorses the note to Delta, and no further endorsement

didto HSBC was provided, the trial court dnot err in concfuding that -i=iSt3 C- was not t

holder of the note when the litigation was commenced against Thompson." Thompson at

¶69-76 (footnote added).
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In this case, the first indorsement was by Wells Fargo, which (as far as the record

demonstrates) did not hold the note when the indorsement was made. The second

indorsement was from Legacy Mortgage to Wells Fargo. Because there is no subsequent

indorsement from Wells Fargo, the alleged allonge does not establish that Freddie Mac

was ever the holder of the note.

Freddie Mac claims that the assignments of mortgage from Legacy Mortgage to

Wells Fargo and from Wells Fargo to Freddie Mac are sufficient to establish its right to

enforce the note as a nonholder in possession. Freddie Mac cites Bank of New York v.

Dobbs, Knox App. No. 2009-CA-2, 2009-Ohio-4742, and Section 5.4 of the Third

Restatement of Property (Mortgages), arguing that the assignment of a mortgage is

sufficient to establish the transfer of the note, and vice versa.

In Dobbs, the Fifth District noted that, "[i]n Ohio it has been held that transfer of the

note implies transfer of the mortgage. ""` 'Where a note secured by a mortgage is

transferred so as to vest the legal title to the note in the transferee, such transfer operates

as an equitable assignment of the mortgage, even though the mortgage is not assigned

or delivered."' (Internal citations omitted.) Dobbs at ¶29-30. The Dobbs court extended

that rationale, holding that the assignment of a mortgage, without an express transfer of

the note, was also sufficient to transfer both the mortgage and the note, if the record

indicated that the parties intended to transfer both. Id. at ¶31.

The assignment of mortgage from Legacy to Wells Fargo assigned, sold, and

transferred all of Legacy's "rights, title and interest in and to a certain mortgageldeed of

trust to secure the debt executed by Duane Schwartzwald and Julie O. Schwartzwald ***."

The assignment from Wells Fargo to Freddie Mac stated that Wells Fargo "does hereby
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sell, assign, transfer, and set over until Federal Home Loan Mortgage Corporation [the

Schwartwalds' mortgage] "", together with the Promissory Note secured thereby and

referred to therein; and all sums of money due and to become due thereon, and secured

by the following real estate **"." In addition, although the indorsements on the allonge to

the note are inadequate to constitute negotiation under the UCC, the indorsements

involved the same entities as were involved in the mortgage assignments and thus suggest

that Legacy and Wells Fargo intended to transfer ownership of the note and mortgage

together.

In our view, the assignments reflect the intent of Legacy and Wells Fargo to convey

both the mortgage and the note, along with the attendant right to enforce the note. We

therefore conclude that Freddie Mac, as assignee of the Schwartzwalds' mortgage, was

entitled to bring a foreclosure action, due to the Schwartzwalds' default, as a nonholder in

possession with a right to enforce the note.

C. Standing to Bring Foreclosure Action

The Schwartzwalds further claim that Freddie Mac lacked standing to prosecute the

case, because it did not establish that it held the note orwas the mortgagee by assignment

at the time the complaint was filed.

"Standing is a preliminary inquiry that must be made before a court may consider

the merits of a legal claim. It is an issue of law, so we review the issue de novo. To have

standing, a party must have a personal stake in the outcome of a legal controversy with an

adversary. This holding is based upon the principle that itis ^Ie dufy of every judiciaf

tribunal to decide actual controversies between parties legitimately affected by specific

facts and to render judgments which can be carried into effect. It has become settled
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judicial responsibility for courts to refrain from giving opinions on abstract propositions and

to avoid the imposition by judgment of premature declarations or advice upon potential

controversies.' Fortnerv. Thomas (1970), 22 Ohio St.2d 13, 14, 51 0.O.2d 35,257 N.E.2d

371. *

"An actual controversy is a genuine dispute between adverse parties. It is more than

a disagreement; the parties must have adverse legal interests. ,,,» (Internal citations

omitted) Kincaid v. Erie Ins. Co., 128 Ohio St.3d 322, 2010-Ohio-6036, 119-10.

Common-law standing is similarto Civ.R. 17(A)'s real-party-in-interest requirement.

The phrase "real party in interest" means "`one who has a real interest in the subject matter

of the litigation, and not merely an interest in the action itself, i.e., one who is directly

benefitted or injured by the outcome of the case."' Countrywide Home Loans, Inc. v.

Swayne, Greene App. No. 2009 CA 65, 2010-Ohio-3903, ¶28, quoting Shealy v. Campbell

(1985), 20 Ohio St.3d 23, 24 (emphasis in original). Indeed, one who has standing by

possessing a "personal stake" in a lawsuit undoubtedly also has a "real interest in the

subject matter of the litigation."

The parties disagree on whether standing must be established when the complaint

is filed. Freddie Mac asserts that standing is not jurisdictional and that the lack of standing

may be cured, consistent with Civ.R. 17, which states in part: "No action shall be dismissed

on the ground that it is not prosecuted in the name of the real party in interest until a

reasonable time has been allowed after objection for ratification of commencement of the

action by, or joinder or substitution of, the real party in interest. Such ratification, joinder,

or substitution shall have the same effect as if the action had been commenced in the

name of the real party in interest." Freddie Mac contends that it was permitted to cure any
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standing defect prior to judgment and that it had done so by having a separately executed

assignment of mortgage (assigning the mortgage from Wells Fargo to Freddie Mac)

recorded before the filing for and granting of judgment.

In contrast, the Schwartzwalds contend thatstanding and real party in interest status

are not synonymous. They assert that the plaintiff must be the real party in interest

(consistent with Civ.R. 17) when judgment is entered, but standing is a threshold matter

that must exist at the time the complaint is filed. In short, the Schwartzwaids view standing

as a jurisdictional prequisite, i.e., that "[s]tanding to sue is part of the common

understanding of what it takes to make a justiciable case." Steel Co. v. Citizens for a

Better Environment (1998), 523 U.S. 83, 102, 118 S.Ct. 1003, 140 L.Ed.2d 210.

Some Ohio appellate districts have held, as Freddie Mac claims, that the lack of

ownership of a mortgage or note at the time a complaint is filed does not preclude

judgment in favor of the plaintiff, so long as the plaintiff is the owner of the note and/or

assignee of the mortgage at the time the summary judgment is entered. See LaSalle Bank

Natl. Assn. v. Street, Licking App. No. 08 CA 60, 2009-Ohio-1855 (affirming judgment for

bank as the "real party in interest" when the assignment of the mortgage and the note

occurred one week after the complaint was filed); Bank of New York v. Stuart, Lorain App.

No. 06 CA 8953, 2007-Ohio-1483, at ¶12-13 (plaintiff-lender was real party in interest for

foreclosure even though it was assigned mortgage five months after complaint filed);

Wachovia Bank v. Cipriano, Guernsey App. No. 09CA007A, 2009-Ohio-5470, ¶36.

Other districts have taken a different view, requiring the plaintiff to own the note and

the mortgage at the time that the complaint is filed. See Wells Fargo Bank v. Jordan,

Cuyahoga App. No. 91675, 2009-Ohio-1092 (holding that Civ. R. 17(A) does not apply
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unless a plaintiff has standing in the first place to invoke the jurisdiction of the court); Wells

Fargo Bank, N.A. v. Byrd, 178 Ohio App.3d 285, 2008-Ohio-4603, ¶24 (plaintiff could not

cure lack of real party in interest status at the time the complaint was filed by its

subsequent acquisition of the note and mortgage).

We have yet to take a position on this issue, and the Supreme Court of Ohio has

accepted this issue for review in U.S. Bank, N.A. v. Duvall, Sup.Ct. No. 2011-218.

The term "jurisdiction" is used in several contexts. "'Jurisdiction' means 'the courts'

statutory or constitutional power to adjudicate the case.' The term encompasses

jurisdiction over the subject matter and over the person. **" It is a 'condition precedent to

the court's ability to hear the case. If a court acts without jurisdiction, then any

proclamation by that court is void.'

"The term 'jurisdiction' is also used when referring to a court's exercise of its

jurisdiction over a particular case. The third category of jurisdiction [i.e., jurisdiction over

the particular case] encompasses the trial court's authority to determine a specific case

within that class of cases that is within its subject matter jurisdiction." Pratts v. Hurley, 102

Ohio St.3d 81, 2004-Ohio-1980, ¶11-12. (Citations omitted.)

"Jurisdiction over a particular case is an elusive concept, defined best by example.

A common pleas court is a court of general jurisdiction and has subject matterjurisdiction

over crimes committed by an adult. Nevertheless, where the common pleas court fails to

strictly comply with procedures in a capital case, such as the failure to utilize a statutorily

mandated three judge panel, it is an improper exercise of jurisdiction over the case. Id.,

syllabus." T.M. v. J.H., Lucas App. Nos. L-10-1014, L-10-1034, 2011-Ohio-283, ¶66.

"Although a court may have subject matter jurisdiction over an action, if a claim is
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asserted by one who is not the real party in interest, then the party lacks standing to

prosecute the action. The lack of standing may be cured by substituting the proper party

so that a court otherwise having subject matter jurisdiction may proceed to adjudicate the

matter. Civ.R. 17. Unlike lack of subject matterjurisdiction, otheraffirmative defenses can

be waived. Lack of standing challenges the capacity of a party to bring an action, not the

subject matter jurisdiction of the court." (Internal citations and footnote omitted) State ex

rel. Jones v. Suster, 84 Ohio St.3d 70, 77, 1998-Ohio-275.5

If there is no jurisdiction in the court, then the judgment is void and can be

challenged at any time. One could speculate on the effect of a holding that any judgment

and decree of foreclosure ever granted wherein it can be shown that the mortgagee did

not, at the time of the initial complaint, have standing and thus was not the real party in

interest, results in the court's not having jurisdiction.

The distinction is between lacking jurisdiction and improperly exercising the

jurisdiction conferred on it. If a court improperly exercises its jurisdiction by granting

foreclosure to a plaintiff lacking standing, the judgment would not be void but, rather,

voidable on appeal.

This appears to be why Civ.R. 17 allows amendment. The 1970 Staff Notes to the

Rule give the example of an administrator who sues, in good faith, but under an invalid

appointment or a bankrupt who sues without the trustee's permission. In each case, the

plaintiff is given the opportunity to amend the pleadings and the court is given the

opportunity to exercise its jurisdiction:

SWe acknowledge that Suster has been distinguished in certain foreclosure

cases. E.g., MERS v. Mosley, Cuyahbga App. No. 93170, 2010-Ohio-2886.
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Lenders may "feel" that debtors should not avoid their debts or maintain the security

they pledged only because a paperwork chain was not completed prior to the filing of a

complaint; borrowers may "believe" that, before their homes can be taken from them, a

creditor must punctiliously comply with the "ritualistic formalities" to which they (the title

owners) have been held almost since the "memory of man runneth not to the contrary."

The objective is for a court to be presented with a real controversy between parties

actually affected by its outcome (i.e., "have a personal stake in the outcome of a legal

controversy with an adversary," Kincaid, supra). Permitting supplemental or amended

filings, pursuant to Civ.R. 17(A), allows the court to properly exercise its jurisdiction and

resolve the controversy on its merits.

Thus, in our view, the required analysis is the one put forth by Freddie Mac, i.e., that

the lack of standing or a real party in interest defect can be cured by the assignment of the

mortgage prior to judgment. To hold otherwise would elevate lack of standing to a

jurisdictional defect, a position that the Ohio Supreme Court has thus far rejected.

It is undisputed that Freddie Mac had been assigned the Schwartzwalds' mortgage

and was in possession of the note prior to the filing for and granting of summary judgment.

Accordingly, the trial court did not err in implicitly rejecting the Schwartzwalds' standing

argument.

D. Doctrine of Unclean Hands

Finally, the Schwartzwalds claim that they raised a genuine issue of material fact

as to whether Wells Fargo had'unclean hands." They state that v'v`etis-Fargo, asservrainc,

agent for Freddie Mac, induced the Schwartzwalds into marketing their property, but failed

to act in good faith when presented with an offer for a short sale. They claim that Wells
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Fargo prevented them "from limiting or eliminating their liability to Freddie Mac."

"The maxim, ' he who comes into equity must come with clean hands,' requires only

that the [party invoking equity] must not be guilty of reprehensible conduct with respect to

the subject matter of [the] suit." Marinaro v. Majorlndoor SoccerLeague ( 1991), 81 Ohio

App.3d 42, 45, citing Kinner v. Lake Shore & M.S. Ry. Co. (1904), 69 Ohio St. 339,

paragraph one of the syllabus. "For the doctrine of unclean hands to apply, the party

against whom it is asserted must be at fault in relation to the other party and in relation to

the transaction upon which the claims are based." Fiore v. Larger, Montgomery App. No.

22949, 2009-Ohio-5408, ¶31, citing Trottv. Trott, Franklin App. No. 01AP-852, 2002-Ohio-

1077.

In her affidavit, Julie Schwartzwald stated that Wells Fargo encouraged the

Schwartzwalds to pursue a short sale of their property.6 She asserted that, upon

notification to Wells Fargo that they had a buyer, Wells Fargo acted in a dilatory manner

in reviewing the Schwartzwalds' request for approval of their short sale and led them to

believe that the short sale would be approved. The request for a short sale was denied in

September 2009, more than 120 days after the request was made.

Even accepting Mrs. Schwartzwald's allegations as true, we cannot conclude that

Freddie Mac had unclean hands that would preclude this foreclosure action. Once the

Schwartzwalds defaulted on their note and the balance was accelerated, the lender was

entitled to pursue a foreclosure action against them. See Gaul v. Olympia Fitness Center,

Inc. (1993), 88 Ohio App.3d 310, 315. "A lender's decision to enforce its contract rig ts

6By definition, a short sale involves a purchase price less than the amount
owed to the lender.
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is not considered an act of'bad faith."' Id. at 320. Well Fargo's inefficiency, incompetence,

or disregard for its customers and the public notwithstanding, Wells Fargo was under no

obligation to approve the Schwartzwalds' short sale request.

There is no indication that Wells Fargo led the Schwartzwalds to believe that they

were not required to make mortgage payments while their request for approval of the short

sale was pending. And, to the extent that Wells Fargo told the Schwartzwalds not to worry

about the foreclosure action that had been filed, any prejudice that might have resulted

from those statements was negated by the trial court's granting of the Schwartzwalds'

motion to file an answer out of time. No other prejudice is alleged by the Schwartzwalds.

The trial court did not err in granting Freddie Mac's motion for summary judgment.

III.

The Schwartzwalds also claim that the trial court should have granted their cross-

motion for summary judgment due to Freddie Mac's failure to establish standing. In light

of our reasoning regarding Freddie Mac's motion for summary judgment, this argument is

not well taken.

IV.

The uncertainty regarding standing and real party in interest, if not obvious from this

opinion, is inherent in the Ohio Supreme Court's recognizing a conflict among the districts.

The Schwartzwalds are urged to join in the Supreme Court case.

V.

The assignment of error is overruled.

The trial court's judgment will be affirmed.
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GRADY, P.J. and FAIN, J., concur.,

Copies mailed to:

Scott A. King
Terry W. Posey, Jr.
Andrew M. Engel
Hon. Stephen A. Wolaver
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