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I. INTRODUCTION

This appeal is the fourth'spawned by the protracted litigation between two sets of

family members who are officers, directors, and. shareholders of a closely held

corporation with a deadlocked board. At the heart of the dispute is one

officer/director/shareholder's usurpation of a corporate business opportunity, while acting

as the corporation's Vice President of Sales and Marketing, then, after being sued,

attempting to bill the corporation into submission by claiming that the corporation must

advance all legal fees he incurred as a result of his oWn misconduct. Specifically, after

years of litigation and shortly before the scheduled trial, the usurper signed an

"undertaking" to "cooperate" with the corporation in connection with the litigation,

purportedly in compliance with a statute that requires corporations to advance legal

expenses to directors who are sued in that capacity (R.C. 1701.13(E)(5)(a), Appx. 25).

He then proceeded to misappropriate corporate checks in order to pay hundreds of

thousands of dollars to the two law firms representing his interests (as well as those of his

partners in the usurped business opportunity). The Eleventh District Court of Appeals

correctly concluded that neither the statute nor its purpose supported the gambit.

Appellant and his amicus now cite the salutary purpose of R.C. 1701.13(E)(5)(a)

(to encourage participation on corporate boards) to attack the appellate court's refusal to

' See Miller v. Miller, 11th Dist. No. 2004-T-0150, 2005-Ohio-5120 ("Miller 1"), Appx.
14-17; Miller v. Miller, 11th Dist. No. 2007-T-0065, 2007-Ohio-5212 ("Miller IP'), Appx.

18-19; Miller v. Miller, 11th Dist. No. 2008-T-0076, 2009-Ohio-2092 ("Miller III"),
Appx. 20-23; Miller v. Miller, 190 Ohio App.3d 458, 2010-Ohio-5662 ("Miller IV"). In
addition, related proceedings in the United States District Court, District of South
Carolina, are referenced in Miller III;115, and Miller IV, 47.



condone Appellant's perversion of the statute for personal gain. But the majority adopted

the "only logical interpretation" of R.C. 1701.13(E)(5)(a) under the facts presented -

i.e., that the statute does not require a corporation to "advance" legal defense fees to the

usurper where "the alleged actions at issue were not taken in [the usurper's] capacity as a

director ***." Miller IV, 4450, 58, Sam M. Merit Br. Appx. 17, 19.

Clear guidance on statutory interpretation generally cannot, and does not, result

from a party's attempt to create a "loophole" for litigation and financial gain. Appellees

believe that once this Court reviews the facts supported by the'voluminous record, it will

conclude that the cause should be dismissed as having been improvidently accepted, with

or without the additional qualifier that the opinion not be cited as authority except by the

parties inter se. Any decision on the merits, however, should affirm the appellate court's

conclusion that the mandatory advancement of legal fees to directors in R.C.

1701.13(E)(5)(a) applies only to directors who have been sued as a result of acts taken inm

their capacity as directors, which is not the case here.

II. COUNTERSTATEMENT OF THE CASE AND FACTS

Appellant's Statement of Facts leaves out facts essential to an understanding of the

Eleventh District's decision. The true facts underlying this dispute reveal a pattern by

Appellant of invoking perceived "reimbursement" obligations on multiple occasions as a

sword to cripple Appellees' ability to pursue their claim that he breached his duties to the

corporation when he pursued and then usurped a business opportunity while acting as a

corporate officer.
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A. The Parties

1. Trumbull Industries.

Founded in 1945, Plaintiff-Appellee Trumbull is a closely held corporation and

distributor of vitreous china plumbing fixtures that it purchases from manufacturers such

as Jacuzzi and sells to plumbing contractors and entities such as Lowe's. (6th Am.

Compl., at 47, Supp. 4; Tr. of 4/29/03 Cross of Sam M. at 4-7, Supp. 40-43.) Vitreous

china is china that has been treated to remove moisture, resulting in a glassy, non-porous

finish. (Tr. of 4/29/03 Cross of Sam M. at 6, Supp. 42.) It is commonly used in toilets

and other bathroom fixtures. (Id.)

Part of Trumbull's marketing and sales activities include the "private branding" of

certain plumbing products. (Tr. of 4/29/03 Cross of Sam M. at 19, 175-76, Supp. 50,

110-111.) "Private branding" is a concept used in many industries, and refers to the

practice of a manufacturer selling product in bulk to another manufacturer or distributor,

which places its own name on the product for re-distribution. (Id. at 40-41, 45-46, Supp.

65-66, 70-71.) For instance, Trumbull has sold vitreous china products, such as toilets

and lavatories, which are manufactured - or "sourced" - through another entity and

sold by Trumbull under the private brand name "Samson." (10/3/05 Aff. of Murray A.

Miller at 112(D), Supp. 158; Tr. of 4/29/03 Cross of Sam M. at 18-19, Supp. 49-50.)

2. The owners/officers/directors of llumbull.

Trumbull is owned by two sets of cousins. The cousins' stewardship of Trumbull

manifested in a contentious relationship that spawned numerous lawsuits. (Tr. of 4/29/03

Cross of Sam M. at 9-10, 147-50, Supp. 45-46, 105-08.) As a result, "the Board has
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effectively been deadlocked since the mid to late 1990s, when the sole outside director of

Trumbull Industries, Richard Mueller, left the Board." Miller I, 2005-Ohio-5120, at 112,

Appx. 14. The four owners/officers/directors of Trumbull are:

Plaintiff-Appellee Murray A. Miller ("Murray"): Murray owns a 25% interest in

Trumbull and serves as Trumbull's President. (Tr. of 4/29/03 Cross of Sam M. at 11,

Supp. 47; Sam M. 6/29/06 Dep. at 6-10, Supp. 184-85; Murray 6/30/06 Dep. at 5-6,

Supp. 175.) In the absence of an active Board, and as part of his duties as President,

Murray routinely engages outside counsel to protect Trumbull's interests. (Murray

6/30/06 Dep. at 17-19, Supp. 176; Sam H. 6/29/06 Dep. at 29-31, Supp. 181.)

Plaintiff-Appellee Samuel H. Miller ("Sam H."): Sam H. is Murray's brother and

also owns a 25% interest in Trumbull; he is a Vice President of Trumbull. (Tr. of 4/29/03

Cross of Sam M. at 10-11, Supp. 46-47; Sam M. 6/29/06 Dep. at 6-10, Supp. 184-85.)

Defendant-Appellant Samuel M. Miller ("Sam M."): Sam M. is Murray's cousin,

a 25% owner of Trumbull, and Trumbull's Vice President of Sales and Marketing; in that

capacity, he manages Trumbull's plumbing-industry product lines and has extensive

contact with Trumbull's major suppliers and customers in the plumbing industry. (Tr. of

4/29/03 Cross of Sam M. at 4-5, 38, Supp. 40-41, 63.) He was "brought up in [the]

family * * * plumbing business," and has worked at Trumbull as a full time employee for

over 25 years. (Id. at 3, Supp. 39.)



Non-Party Kenneth Miller ("Ken"): Ken is Sam M.'s brother; he also owns a 25%

interest in Trumbull and serves as a Vice President of Trumbull. (Tr. of 4/29/03 Cross of

Sam M. at 10-11, Supp. 46-47; Sam M. 6/29/06 Dep. at 6-10, Supp. 184-85.)

One of the lawsuits between the cousins, otherwise irrelevant to this appeal,

reached a tentative settlement referred to by the parties as the "Miller Agreement" before

Trumbull County Magistrate Anthony Cornicelli on June 14, 2002. (Tr. of 4/29/03 Cross

of Sam M. at 147-50, Supp. 105-08.) During the remainder of 2002, the cousins met

seven times in their capacity as Trumbull shareholders in an attempt to finalize the Miller

Agreement. (Id.) There were no Trumbull board meetings during this time; in fact, the

Trumbull board did not meet at all for at least two years prior to the filing of this action in

2003. (Id. at 12, Supp. 48.) Yet it was during the final six months of 2002 that Sam M.

pursued the business opportunity that spawned this litigation. (See infra, pp. 6-11.)

3. Parties related to the usurped corporate opportunity.

Defendant Daniel R. Umbs served as President of non-party Briggs Plumbing

Products, Inc. ("Briggs Plumbing"), before stepping down from that position in March

2002; he became the business partner of Sam M. in the business opportunity at issue in

this lawsuit. (Tr. of 4/29/03 Cross of Sam M. at 32, 39, Supp. 57, 64; Umbs 4/13/07 Dep.

at 6-10, Supp. 205-06; Umbs 4/13/07 Dep. Exh. 14, Supp. 213-16.) Sam M. had known

Umbs through their participation in the vitreous china business for at least 15 years

before pursuing and usurping that business opportunity. (Tr. of 4/29/03 Cross of Sam M.

at 31-.32, Supp. 56-57.)



Defendant Private Brand Organization, LLC ("Private Brand") is the "operating

entity" Sam M. and Umbs created for the usurped business opportunity; Private Brand

sources and sells plumbing-related products. (Umbs 4/13/07 Dep. at 9-13, Supp. 206-

07.)

Defendants United States Private Brand Company, Inc., Ameribath Ceramics,

LLC Ameribath of Delaware, Inc., U.S. Sanitary Ceramics, LLC, Cerapro America,

Ameribath Ceramic and Ameribath Ceramic Services are additional entities related to the

usurped business opportunity that Sam M. and Umbs created, purportedly for "financial

taxing purposes." (6th Am. Compl., at 44 11-17, Supp. 5-7; Umbs 4/13/07 Dep. at 9-15,

Supp. 206-07.) Sam M. and Umbs have an interest in all of these entities; the last four

are jointly owned with three Mexican investors. (Umbs 4/13/07 Dep. at 14-15, Supp.

207.) There is substantial overlap between the various entities; for instance, Private

Brand and the Ameribath entities share employees. (Id. at 29, Supp. 208.)

Defendant David Miller Trust is an irrevocable trust created for the benefit of Sam

M. and his wife; it has been named as a defendant because it has an ownership interest in

some or all of the defendant-entities named above. (6th Am. Compl., at 419, Supp. 7-8.)

B. The Usurped Opnortunity.

1. Sam M. solidifies a partnership in September 2002

Around July 2002, Sam M. began exploring a business opportunity with Umbs.

(Umbs 4/13/07 Dep. at 72, Supp. 211; Umbs 4/13/07 Dep. Exh. 14, Supp. 213.) That

opportunity coalesced into a partnership called Private Brand, the goal of which was to

source and sell "private brand" plumbing and related products to manufacturers and
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wholesalers - such as Jacuzzi, Zurn, and others - with whom Trumbull had established

business relationships as either a customer or distributor. (Id.; Tr. of 4/29/03 Cross of

Sam M. at 45-46, Supp. 70-71; 6th Am. Compl., at 47, Supp. 4.) Sam M. previously

engaged in similar private branding efforts on behalf of Trumbull with Umbs, and he has

admitted that this opportunity was a"Trumbull opportunity." (Tr. of 4/29/03 Cross of

Sam M. at 18-19, 148, Supp. 49-50, 106; 10/3/05 Aff. of Murray A. Miller at 421(D),

Supp. 158.)

Sam M. began meeting with potential sources for vitreous china products and

potential Private Brand customers, including Jacuzzi, almost immediately. (Tr, of

4/29/03 Cross of Sam M. at 23, 27-29, Supp. 52, 53-55; Umbs 4/13/07 Dep. at 72, Supp.

210; Umbs 4/13/07 Dep. Exh. 14, Supp. 213-16.) Trumbull had been a distributor of

Jacuzzi products for almost 20 years. (Tr. of 4/29/03 Cross of Sam M. at 19, Supp. 50;

Weeks Dep. at 8-9, Supp. 218.) It distributed Jacuzzi's entire vitreous china product line,

which was manufactured by Eljer at that time. (Weeks Dep. at 8-9, Supp. 218.) While

meeting with Jacuzzi as the Vice President of Sales and Marketing and manager of

Trumbull's plumbing product lines, Sam M. told Jacuzzi he thought the vitreous china

manufactured by Eljer was "a miserable product" - it was "high priced and under

valued." (Tr. of 4/29/03 Cross of Sam M. at 20, 45, Supp. 51, 70.) Sam M. then

suggested a "solution" to Jacuzzi: He and Umbs could approach manufacturers and

convince them to manufacture a unique, improved product that could be sold under the

Jacuzzi name. (Id. at 45-47, Supp. 70-72.)
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In September 2002, Umbs and Sam M. confirmed to Jacuzzi that the business

opportunity would not involve Trumbull. During a September 2002 dinner meeting with

Phillip J. Weeks (the President of Jacuzzi Whirlpool Bath at the time), Umbs and Sam M.

told Weeks they had formed a "partnership to do the sourcing, marketing and/or

distribution of china products." (Weeks Dep. at 46, Supp. 219.) They also told Mr,

Weeks that "they were talking about their own venture, that it would be separate from

Trumbull, an independent company." (Id. at 47-48, Supp. 219.) The remainder of the

dinner meeting focused_ on "Jacuzzi and vitreous china," and whether the Private Brand

partnership could "perform[] not only the sourcing, but distribution of the china,

particularly in the eastern part of the country." (Id. at 50-51, Supp. 220.) By the end of

the discussion, everyone at the dinner meeting understood that any ongoing discussion

would be with the Private Brand partnership, not Trumbull. (Id. at 53, Supp. 220.)

2. And acauires a firm commitment from a customer in
November 2002

After the September 2002 dinner meeting, Sam M. and Umbs continued to take

business trips related to Private Brand. (See, generally, Umbs 4/13/07 Dep. Exh. 14,

Supp. 213-14; Weeks Dep. at 60-67, Supp. 221-23.) Sam M. traveled to: Miami to meet

with ColCeramica in search of a vitreous china source; Atlanta to meet with another

potential vitreous china source, Vitra; South America for another visit with ColCeramica;

Turkey to meet with Vitra and two other potential vitreous china sources, Serel and Ege

Seramik; and Thailand to meet with Star Ceramic. (Tr. of 4/29/03 Cross of Sam M. at

34-35, 56-57, 80-83, Supp. 59-60, 76-77, 89-92.) To make room for at least some of



these meetings on his schedule, Sam M. pushed back meetings relating to the Miller

Agreement with his fellow Trumbull shareholders. (E.g., id. at 63-67, 75-77, Supp. 81-

85, 86-88.) And even though all of these trips were primarily for Private Brand business,

Sam M. submitted expenses incurred by him and Umbs to Trumbull for reimbursement.

(Id. at 83, 121-24, Supp. 92, 94-97.)

By November 2002, Sam M. and Umbs had secured Jacuzzi's business for Private

Brand. (Tr. of 4/29/03 Cross of Sam M. at 39, 49-50, Supp. 64, 74-75.) As Umbs later

wrote in a January 27, 2003 letter to Kent Baker (Weeks' successor as President of

Jacuzzi Whirlpool Bath) that would become known in this litigation as the "Dear Kent"

letter, Jacuzzi tentatively agreed to use Private Brand as a china supplier in late October

and confirmed its intention to use Private Brand in a November 12 meeting in Chicago:

We met again in late October at the [American Supply
Association] show at which time [Weeks] gave us a tentative
go-ahead on becoming Jacuzzi's china supplier. We had a
follow-up meeting in Chicago on November 12th and it was a
go for us being the china supplier.

(Umbs 4/13/07 Dep. Exh. 14, Supp. 214.) The "Dear Kent" letter also noted that the

Private Brand partnership had spent "in excess of $100,000 in time, travel, tooling,

samples and graphic arts in establishing the new china line for Jacuzzi," claimed that

Private Brand was "instrumental in gaining" business with Lowe's for Jacuzzi, and

explained that both Sam M. and Umbs had "put in nearly 1,000 hours" in the last two

months of 2002 and January 2003 pursuing Private Brand. (Id., Supp. 215.)

9



3. Without the knowledee of Trumbull's shareholders.

There is no dispute that Sam M., despite attending numerous shareholder meetings

relating to the Miller Agreement, did not inform his fellow shareholders of the Private

Brand business opportunity before December 2002. (Tr. of 4/29/03 Cross of Sam M. at

56, Supp. 76.) Indeed, Sam M. waited until after a two-day shareholder meeting on

December 3rd and 4th relating to the Miller Agreement, to inform the otherTrumbull

shareholders of Private Brand. (Id. at 87, 169, Supp. 93, 109.) And when Sam M. finally

"presented" the Private Brand business opportunity to Trumbull, he did so in a manner

intended to assure they would reject it. (6th Am. Compl. at 431, Supp. 11-12.)

The Complaint alleges that the memorandum through which Sam M. "presented"

the Private Brand opportunity to Trumbull contained numerous material

misrepresentations and omissions: among other things, it failed to inform Trumbull that

Sam M. had already formed a partnership with Umbs, that Umbs already had an

ownership interest in the partnership, that the partnership had already secured a business

commitment from Jacuzzi, and that a viable relationship between Jacuzzi and Lowes was

a probability and, if it occurred, Private Brand would provide all of the vitreous china

Jacuzzi sold to Lowes. (6th Am. Compl. at 41131(A)-(I), Supp. 11-12.) The Complaint

further alleges that Sam M. misrepresented the alleged need to form a new entity in

which Umbs held a 10% equity interest, which would have resulted in Sam M., Ken, and

Umbs gaining control of the opportunity. (Id.) Finally, the Complaint alleges that Sam

10



M. misrepresented the risks posed to Trumbull by the Private Brand opportunity. (Id.,

Supp. 11-12.)

Sam M.'s memorandum gave the other shareholders less than two weeks to decide

whether they were willing to participate in a business opportunity he had been secretly

working on for nearly six months. (6th Am. Compl. at 432, Supp. 12-13.)) Murray

responded to.Sam M. by email within a few days. He did not "explicit[ly] reject[]" the

opportunity. (Sam M. Merit Br. at 2.) Rather, Murray explained that action on the

Private Brand opportunity would be premature since the Miller Agreement had not yet

been finalized, and asked Sam M. to cease any involvement with Private Brand until its

implications for Trumbull could be assessed. (Tr. of 4/29/03 Cross of Sam M. at 139-42,

Supp. 98-101.) Sam M. understood that his cousin's response was not a rejection of the

Private Brand opportunity, but he did not stop working on Private Brand and did not

inform his fellow shareholders of his ongoing activities. (Id. at 144, 146, Supp. 102, 104;

6th Am. Compl. at 4433-34, Supp. 13.)

C. The Proceedings Below.

1. A South Carolina lawsuit triggers the nrotective filing of this
action on behalf of Trumbull.

While attempting to finalize the Miller Agreement, Murray and Sam H. learned of

a lawsuit filed in February 2003 by Briggs Plumbing against Umbs in the United States

District Court for the District of South Carolina, Case No. 2 03 0456 12, for

misappropriation of trade secrets and tortious interference with contract. (Umbs 4/13/07

Dep. Exh. 9; 2/24/03 Verified Compl., at 417.) Briggs alleged that Jacuzzi had
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announced its intention to breach a contract for the supply of plumbing products by

Briggs to Jacuzzi, and claimed this breach was procured by Umbs' use of Briggs'

confidential pricing and marketing strategies "through his future employer." (Umbs

4/13/07 Dep. at Exh. 9, at 1f1115-18, 30-37.) A February 12, 2003 Amended Motion by

Briggs Plumbing Products, Inc. for a Preliminary Injunction filed in that case identified

Trumbull as the "future employer," asserting that "Umbs is currently acting on behalf of

Trumbull Industries, Inc., an Ohio corporation that manufactures, sells and distributes

plumbing products similar to those sold by Briggs[.]" (2/24/03 Verified Compl., at Exh.

A.)

Murray and Sam H. became aware of the South Carolina lawsuit and the allegation

that Umbs had been acting on behalf of Trumbull one week later. (2/24/03 Verified

Compl., at 420.) Upon learning of the South Carolina lawsuit and its potential

implications for Trumbull, Murray and Sam H. promptly filed this action to protect the

company. (Id.; Sam H. 6/29/06 Dep. at 23, Supp. 179.) Murray and Sam H. did not ask

the deadlocked Trumbull Board to authorize the filing of the lawsuit, because it was

pointless to ask Sam M. to sue himself, or ask Ken to sue his brother. (Sam H. 6/29/06

Dep. at 25, Supp. 180.)

2. An injunction hearing starts to reveal the true nature of Sam
M.'s misconduct . . .

This action proceeded quickly to an April 2003 "trial" on Murray and Sam H.'s

request for preliminary and permanent injunctive relief against Sam M.'s further

participation in what was then understood as an endeavor that exposed Trumbull to
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liability. (Tr. of 4/29/03 Cross of Sam M. at 60-61, Supp. 78-79.) During and after this

abbreviated "trial," however, counsel for Murray and Sam H. began to uncover the true

nature of Sam M.'s misconduct - including the many meetings with Jacuzzi and others

on Private Brand business in the summer and fall of 2002, the submission of expenses

relating to those meetings to Trumbull for reimbursement, and Sam M.'s misstatement of

the risks to Trumbull associated with the Private Brand opportunity in his December

2002 memorandum. As a result, Murray and Sam H. requested permission to re-open

their case-in-chief and to amend their verified complaint to conform to the evidence -

including claims of breach of the duty of loyalty that Sam M. owed to Trumbull,

fraudulent and negligent misrepresentation of the Private Brand opportunity, and breach

of the duty of good faith that Sam M. owed to his fellow shareholders. (6/16/03 Mot. to

Am. Verified Compl.; 6/17/03 Mot. to Re-Open Pls.' Case in Chief.) The Trial Court

granted both motions in a June 20, 2003 Journal Entry (JE). (6/20/03 JE, Appx. 2).

3. And Sam M . resnonds by asking the THal Court to force
'IYumbull to uav his fees.

The first time Sam M. attempted to manipulate the payment of attorneys' fees in

this action occurred when Murray and Sam H. sought to amend their verified complaint

and re-open their case-in-chief. In June 2003, Sam M. filed two terse, one-paragraph

motions seeking: 1) to compel Trumbull to "reimburse" Sam M. for his defense costs;

and 2) to compel Murray and Sam H. to "reimburse" Trumbull for all attorneys' fees that

Trumbull had paid on their behalf. (6/17/03 Mot. to Compel Trumbull, Supp. 37; 6/17/03

Mot. to Compel Murray and Sam H., Supp. 36.) Neither motion cited any authorities
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supportive of the relief sought (id.); and both were denied by the Trial Court's June 20,

2003 JE as "premature." (6/20/03 JE, Appx. 2.) The Trial Court explained that it would

"deal with each of these matters in a separate hearing, upon proper application, after the

conclusion of the hearing on the merits." (Id., Appx. 2-3.)

Apparently unsatisfied with this entry, Sam M.'s brother Ken filed a separate

lawsuit in the Trumbull County Court of Common Pleas in May 2004, seeking injunctive

relief relating to Trumbull's payment of legal fees incurred by Murray and Sam H. in this

action. See Miller I, 2005-Ohio-5120, at 443-4, Appx. 14-15. In that action, "the trial

court rendered judgment in favor of. Murray and Sam H., finding, in relevant part, that

while there was no corporate authorization for the payment of legal fees, such

authorization was impossible, due to the hopelessly deadlocked nature of the board." Id.,

at 45, Appx. 15. The Eleventh District "affirm[ed] the judgment of the Trumbull County

Court of Common Pleas," id. at ¶19, Appx. 17, and Ken did not attempt an appeal to this

Court.

4. Sam M. then belatedly nroduces the "Dear Kent" letter ...

The litigation continued at a snail's pace, due to difficulties with discovery.

Following the amendment of the verified complaint and the June 2003 denial of Sam

M.'s request for "reimbursement," the parties engaged in discovery concerning the

additional allegations relating to the usurpation of Private Brand. These efforts were

marred by Sam M.'s repeated failure to produce relevant documents - including
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numerous emails and the "smoking gun" "Dear Kent" letter, which, as explained above,

recited many of the particulars relating to the usurpation of Private Brand.

While the Trial Court ordered Sam M. to produce all relevant documents in an

April 2004 Journal Entry (see 4/15/04 JE), Sam M. did not produce the "Dear Kent"

letter until after the filing of a motion for sanctions in November 2004. (See 11/5/04

Pls.' Mot. for Sanctions (Default Judgment); 3/22/05 Pls.' Final Argument, at 7; 3/23/05

Defs.' Closing Argument on Mot. for Sanctions at 16.) The Trial Court ultimately

concluded that the "Dear Kent" letter and certain other documents were wrongfully

withheld and ordered Sam M..and Umbs to "reimburse Plaintiffs for their reasonable and

necessary attorneys' fees and expenses which Plaintiffs incur relative to duplicating

depositions or other discovery concerning issues relating to same." (12/19/05 JE.)

5. And "reimburses" his lawyers with Trumbull's money ...

In September 2005, while the motion for sanctions relating to his failure to

produce the "Dear Kent" letter was pending, Sam M.: 1) took Trumbull checks from a

lower-level Trumbull safe without the knowledge of Murray or Sam H.; 2) wrote checks

to his two law firms, Manchester, Bennett ($171,000) and Guarnieri & Secrest ($98,000),

which he personally delivered to their respective offices on September 13, 2005; and 3)

executed an "undertaking," which he did not forward to Murray and Sam H. until

September 26, 2005 - nearly two weeks after he wrote the checks.z The "undertaking"

2 See Detec Dep. at 67-68, 70, 76, Supp. 166, 167, 168; Rudloff Dep. at 23-24, Supp. 200;
Sam M. 6/29/06 Dep. at 20-24, 29-35, 45, Supp. 186-87, 188-89, 190; Sam M. 6/29/06
Dep. at Exhs. 1-A, 1-B, Supp. 196-97.
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signed by Sam M. included his promise to: a) repay the "advance payment" of his

expenses if it were proved that his conduct involved acts undertaken with the deliberate

intent to injure Trumbull, or with reckless disregard of the best interests of Trumbull; and

b) reasonably cooperate with Trumbull "concerning the action, suit or proceeding[.]"

(Sam M. 6/29/06 Dep. at Exh. 1-B, Supp. 197.)

6. Resultin¢ in a delay of the trial ...

Sam M.'s improper use of Trumbull checks derailed the scheduled January 2006

trial. On what was to be the first day of trial, counsel for Murray and Sam H. explained

that the Trial Court had recently ordered production of invoices by the two law firms

concerning the legal fees paid by the Trumbull checks, and he had not yet received copies

of the invoices. (See 1/3/06 Tr. at 4-12, Supp. 116-24.) Following extensive voir dire of

defense counsel and Umbs, defense counsel represented to the trial court that they were

unable to continue at that time for reasons they could not discuss on the record, the Trial

Court continued the trial and ordered discovery on the check incident. (Id. at 45-47,

Supp. 125-27.)

The ensuing discovery revealed that neither check could reasonably have been

considered an "advance" of Sam M.'s defense costs under any interpretation of R.C.

1701.13(E)(5)(a), Appx. 25. Rather, the checks were used primarily to reimburse Private

Brand for payments it had made on Sam M. and Umbs' behalf in the past; Umbs had

never paid any legal fees relating to this action, and Sam M. only paid for his own
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defense for a portion of 2003' Accordingly, instead of keeping the funds as payment for

services rendered, Manchester, Bennett forwarded: 1) a payment of $119,283.85 to

Private Brand as "reimbursement" for legal fees that Private Brand had paid on

Defendants' behalf; and 2) a payment of $36,422 to Sam M. as "reimbursement" for fees

that Sam M. had paid on Defendants' behalf. (Detec Dep. at 64, 78-80, Supp. 165, 169;

Umbs 4/13/07 Dep. at 67-68, Supp. 210; Sam M. 6/29/06 Dep. at, 57-60, Supp. 192.)

Guarnieri & Secrest also forwarded a payment of $68,693.75 to Private Brand, based on

the instructions of Sam M. (Rudloff Dep. at 28-29, Supp. 201-02; Sam M. 6/29/06 Dep.

at 67, 82-83, Supp. 193, 194.) Further, both law firms held substantial sums of money

from the Trumbull checks as "retainers": Manchester, Bennett kept approximately

$16,000 of Trumbull money as a retainer, while Guarnieri & Secrest kept approximately

$20,000 as a retainer. (Detec Dep. at 70-73, 78-80, 102-03, Supp. 167-68, 169, 172;

Rudloff Dep. at 27, 30-32, Supp. 201, 202.)

But that was.not all the discovery on legal fees revealed. Sam M.'s June 2006

deposition on the improper payment of attorneys' fees also revealed that the promise in

his September 2005 "undertaking" to cooperate with Trumbull in this litigation was a

sham. Against the backdrop of a Trumbull Board that had been deadlocked since the mid

to late 1990s, see Miller I, 2005-Ohio-5120, at 42, Appx. 14, Sam M. testified that he

' See Detec Dep. at 64, 78-80, 88-89, Supp. 165, 169, 170-71; Rudloff Dep. at 20-22,
Supp. 199-200; Sam M. 6/29/06 Dep. at 57-60, 67, 82-83, Supp. 192, 193, 194; Umbs
4/13/07 Dep. at 30-36, Supp. 208-09.
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would not cooperate with Trumbull in this litigation unless ordered to do so by a majority

of the Trumbull Board:

Q. Show me some language in the undertaking that
you've signed that excludes Murray Miller or Sam H.
Miller from making requests of you in their corporate
capacity for cooperation.

*

A. This undertaking requires that the company, which
would mean a majority of the board of directors, make
a request of me * * *.

(Sam M. 6/29/06 Dep. at 55-56, Supp. 191.) Sam M. then clarified that he did not

"believe that Murray or Sam H. represent a majority of the board of directors." (Id.) In

short, since the Trumbull Board is incapable of acting in this case, Sam M.'s belief that

only a majority of the board can make a request of him renders the cooperation promise

contained in his undertaking illusory.

In addition, a review of the invoices eventually produced by the two law firms

representing Defendants also demonstrated that Sam M. and Umbs had not revealed all of

the Private Brand-related entities, a fact Umbs reluctantly admitted in his April 2007

deposition. (See Umbs 4/13/07 Dep. at 10 ("Q. Are you and Sam M. Miller involved

together in any other business entity that I have not discussed so far? A. I don't know

how far I want to go down that line of discussion."), Supp. 206.) As additional entities

came to light, the complaint was amended several times to add those entities as

Defendants, resulting in the current operative pleading, the Sixth Amended Complaint,

which was filed August 13, 2007. (See 6th Am. Compl., Supp. 1-35.)
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7. And further briefing on the payment of attorneys' fees.

While the parties were engaged in discovery concerning Sam M.'s misuse of

Trumbull funds, the case was reassigned to visiting Judge Thomas Curran. In an attempt

to resolve the escalating dispute regarding attorneys' fees, Judge Curran set a schedule

for the filing of cross motions for summary judgment. (10/3/06 CMO.) The parties filed

their respective dispositive motions in December 2006, addressing: a) whether Sam M.

was entitled to advancement of his attorney fees from Trumbull; and b) whether Murray

and Sam H. were entitled to payment of their attorney fees by Trumbull. (12/15/06 Pls.'

Mot: for Decl. Judgment; 12/15/06 Defs.' Mot. for Decl. Judgment.) Following the

submission of briefing, the Trial Court issued a January 22, 2007 JE that ruled that, of the

four Defendants in the lawsuit at that time, only Sam M. was entitled to have his fees

paid by Trumbull. (1/22/07 JE, Sam M. Merit Br. Appx. 29.) Therefore, Sam M. was

required to return $240,068.29 to Trumbull (75% of the aggregate sum of $320,091.05 in

defense costs that had been "reimbursed" by Trumbull over the preceding two years).

(Id.) Finally, the Trial Court confirmed that Murray and Sam H. were entitled to have

their attorney fees paid by Trumbull, subject to "the risk of reimbursement" to Trumbull

at the conclusion of the proceedings, if Trumbull did not derive a benefit in the case.

(Id.)

Dissatisfied with the order, Sam M. sought reconsideration, filed a motion for a

60-day extension of time to comply with his obligation to repay Trumbull, and persisted

in paying for his legal fees using Trumbull money. In multiple hearings relating to these
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motions, the Trial Court clarified that it was attempting to act as a court of equity in its

1/22/07 JE and acknowledged that its analysis may not have been "exquisitely correct,"

since there was a strong argument that R.C. 1701.13(E)(5)(a) was inapplicable under the

facts of this case. (See 4/13/07 Tr. at 8, Supp. 136 ("And just a word about judging, ***

I never, never for once felt that I was being exquisitely correct down to the farthing on

the issue. What I'm looking at is, $320,000 in legal bills which, which under, one might

say more, more exquisite legal analysis all should be returned because the statute ***

arguably doesn't apply to this factual setting."); id. at 12, Supp. 138 (Sam M. "is getting a

break from the Court on this ruling because he's not allowed to be reimbursed

arguably."); 5/18/07 Tr. at 20, Supp. 143 ("So I'm trying to act like a court of equity here

on an equity point.").)

The Trial Court's 5/18/07 JE denied Sam M.'s first motion, declared the second

moot and "ordered Defendant Samuel M. Miller to cease and desist from the practice of

taking Trumbull Industry funds to pay his legal fees[.]" (5/18/07 JE, Appx. 5.) Sam M.

attempted to appeal both rulings to the Eleventh District Court of Appeals, but the court

of appeals dismissed the appeal due to lack of a final, appealable order. Miller II, 2007-

Ohio-5212, Appx. 19-23.
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S. Sam M. retains new counsel.

Sam M. then proceeded to hire new counsel, Ulmer & Berne LLP, for all

Defendants. Upon the return of this case to the Trial Court, Murray and Sam H. filed a

motion to confirm that Trumbull was not required to advance fees generated by Sam M.'s

decision to retain new counsel five years into the litigation. (2/12/08 Mot. for Recon. and

Clarification.) The motion also sought confirmation that Trumbull was only required to

advance the defense costs of Sam M., not the other seven Defendants. (Id.) Finally, the

motion sought an accounting of Defendants' legal fees, since the invoices submitted to

Trumbull for advancement of Sam M.'s fees over a representative six month period of

time exceeded the total fees charged to Murray and Sam H. over that same period by a

substantial margin.' (Id.)

After the motion to clarify was filed, Ulmer & Berne withdrew as counsel for all

Defendants except Sam M. and the David Miller Trust. Sam M. then promptly requested

"clarification" of the Trial Court's 1/22/07 JE on attorney's fees, arguing that he was now

entitled to "full indemnity" because the other Defendants were "represented by separate

counsel," and requesting that the Trial Court find that 85% of the fees paid to Ulmer &

Berne prior to the appearance of new counsel were for his benefit and should be

reimbursed. (4/17/08 Req. for Clarif.)

° From June 2007 to Noverimber 2007, Plaintiffs' counsel had billed $33,609.90 for
services rendered in connection with this action. (2/12/08 Mot. for Recon. and
Clarification at 6.) During that same time period, Sam M. submitted invoices from
Manchester, Bennett to Trumbull for reimbursement in the amount of $49,197.35 that
purportedly reflected services rendered only on his behalf. (Id.)
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9. The appealed order.

The Trial Court resolved both motions, as well as several other matters, in its June

30, 2008 Order Regarding the April 18, 2008 Hearing. (See 6/30/08 Order, Appx. 6-8.)

The Trial Court acknowledged that, since its 1/22/07 JE, "various disputes have arisen

regarding the allocation of defendants' attormeys fees to Sam M. Miller." (Id., Appx. 7-

8.) The Trial Court then held "that as of March 25, 2008, Ulmer & Beme LLP only

represents the interests of Sam M. Miller and the David Miller Trust, which is for the

benefit of Sam M. Miller and for which he is the Trustee, and thus, all of Ulmer &

Berne's fees and costs beginning on March 25, 2008, shall be promptly paid by Trumbull

Industries, Inc." (Id.) With respect to "fees incurred before March 25, 2008," the Court

determined that such fees were to be "paid in accordance with the January 22, 200[7]

Order." (Id.)

Counsel for Murray and Sam M. submitted a letter to the Court a little over two

weeks later, explaining that "the worst fears of plaintiffs and their counsel have been

realized" and reporting that "Ulmer & Berne has generated $216,756.00 in attorney fees"

over a three-month period, including a bill for services rendered in April of $92,295.00.

(See 7/24/08 JE at Exh. A, Appx. 12.) The letter further explained that the net effect of

the 100% reimbursement obligation imposed by the 6/30/08 Order was to prevent

plaintiffs from continuing with the litigation:

While Trumbull has, to date, complied with the judgment
entry on indemnification, even though it believes the decision
to be fundamentally flawed under Ohio law, it can no longer
do so, without putting the company at risk in meeting its
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financial obligations during these economically challenging
times. The court's ruling on indemnification of Mr. Miller's
attorney fees effectively prevents the company from pursuing
this case and protecting its rights and assets. With no other
acceptable alternative available, Trumbull reluctantly finds it
must now refuse continued compliance with the court's
judgment entry on indemnification.

The Trial Court held a hearing on the subject matter of the letter on July 24, 2008;

it also heard Sam M.'s July 24, 2008, motion to hold plaintiffs in contempt the same day.

Following the hearing, the Trial Court issued its July 24, 2008 JE, finding Trumbull in

contempt, permitting Trumbull to purge itself of contempt "by paying all amounts due for

the legal bills incurred on behalf of Samuel M. Miller in this action, in the amount of

$138,972.51 by 3 o'clock P.M. on July 24, 2008," and holding that Trumbull would be

sanctioned in the amount of $5 per day if it failed to purge the contempt. (7/24/08 JE,

Appx. 9-10.) The parties attempted to appeal the rulings to the Eleventh District Court of

Appeals, but the court of appeals dismissed the appeal due to lack of a final, appealable

order - concluding that the requisite "finding by the trial court that the contemnor has

failed to purge itself and an actual imposition of a penalty or sanction" had not been

made. Miller III, 2009-Ohio-2092, Appx. 22.

When the parties returned to the Trial Court, Plaintiffs filed a motion to impose

sanctions and the Trial Court sustained the motion to impose sanctions, found that

Trumbull had not purged itself of contempt, and imposed sanctions for contempt upon

Trumbull in the amount of $5.00 per business day. (5/29/09 JE, Sam M. Merit Br. Appx.
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26.) Plaintiffs timely appealed the 5/29/09 JE, and the Eleventh District Court of Appeals

reversed. The lead opinion authored by Judge Cannon explained that "the alleged actions

at issue were not taken in Sam M.'s capacity as a director of Trumbull Industries" and, as

a result, the advancement obligation imposed by R.C. 1701.13(E)(5)(a) was inapplicable.

Miller IV, 2010-Ohio-5662, at 4458-59, Sam M. Merit Br. Appx. 19.

III. ARGUMENT

Proposition of Law No. 1

R.C. 1701.13(E)(5)(a) does not require advancement of
defense costs to persons sued for acts taken outside their
capacity as a director of a corporation.

The Propositions of Law proffered by Sam M. and amicus curiae the Ohio State

Bar Association ("OSBA") fail to address the fundamental question presented in this

appeal - whether Ohio law requires Trumbull to advance defense costs for Sam M.

where he was sued for usurping a business opportunity he became aware of and pursued

as the Vice President of Sales and Marketing outside the corporate boardroom. Sam M.

pursued Private Brand by taking advantage of vitreous china industry contacts he

cultivated as Trumbull's Vice President of Sales and Marketing, at a time when

Trumbull's Board held no meetings. Murray and Sam H. agree with the OSBA that

"[a]dvancement for officers is governed solely by [R.C. 1701.13](E)(5)(b), which unlike

(E)(5)(a) is a permissive, optional advancement statute with no bearing on mandatory

advancement for directors." (OSBA Merit Br. at 22.) Thus, the critical question

becomes whether Sam M. was sued for conduct undertaken in his official capacity as a

director - as opposed to his capacity as Trumbull's Vice President of Sales and
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Marketing. Because the answer to that question is plainly "no," the Eleventh District's

judgment should be affirmed.

Instead of addressing this critical question, Sam M. and the OSBA proffer

overbroad propositions of law that attack peripheral reasoning in the lead opinion and

concurrence that are not necessary for affirmance of the judgment. For instance, it is

irrelevant whether the lead opinion was correct in positing that R.C. 1701.13(E)(2) is

inapplicable to the facts of this case because it "relates to reimbursement for a director

who seeks to procure a judgment in favor of the corporation." (Sam M. Merit Br. at 13,

quoting Miller IV, 2010-Ohio-5662, at 1152.) Since the Eleventh District correctly

concluded that Sam M. was not entitled to an advancement of fees to defend conduct

taken outside of his capacity as a director, see id. at 1158; Appx. 15, the scope of a

corporation's authority to indemnify directors for their official acts has no bearing on Sam

M.'s advancement request. For the same reason, even if Sam M. is correct in

characterizing the lead opinion as suggesting that a director's official acts or omissions

"must have been `on behalf of the corporation"' for a duty to indemnify or advance to

attach (Sam M. Merit Br. at 15), the accuracy of that suggestion is irrelevant to Sam M.'s

advancement request.

Finally, Murray and Sam H. agree that the "opt out" language of R.C.

1701.13(E)(5)(a) requires a "specific statement" in a corporation's articles of

incorporation or code of regulations indicating that the provisions of (E)(5)(a) do not

apply (see Sam M. Merit Br. Prop. of Law No. 3; OSBA Merit Br. Prop. of Law No. 3),
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and that the advancement obligation imposed by (E)(5)(a) is not vitiated by an allegation

that a director's official conduct breached the business-judgment rule (see Sam M. Merit

Br. Prop. of Law No. 4; OSBA Merit Br. Prop. of Law No. 4). Once again, however,

these legal propositions are irrelevant to Sam M.'s advancement request. Since Sam M.

was not sued for conduct taken in his capacity as a director, and the advancement

obligation imposed by R.C. 1701.13(E)(5)(a) only applies to suits challenging a director's

conduct as a director, it does not matter whether Trumbull "opted out" of that statute, or

whether a corporation would be required to advance legal fees where a lawsuit

characterized a director's official acts as a breach of the business-judgment rule.

A. The Advancement Obli¢ations Imposed by R.C. 1701.13(E)(5)(a) are

Unigue to Ohio and Apply Only to Directors. .

The parties agree that the provisions of R.C. 1701.13(E)(5)(a) are unique vis-a-vis

similar statutes in other states. (See Sam M. Merit Br. at 10 (explaining that, "unlike the

indemnification provisions of divisions (1), (2) and (3), *** division (5) is not

duplicative of any Delaware statute").) They further agree that, while R.C. 1701.13(E)(2)

authorizes indemnification for expenses "actually and reasonably incurred" by any person

sued "by reason of the fact that he is or was a director, officer, employee, or agent of the

corporation," (E)(5)(a) "is limited to directors." (Sam M. Merit Br. at 9; emphasis sic.)

But because Sam M. wrongly assumes that the "thrust of the lawsuit is that Sam M.

Miller breached his `fiduciary duty' as a director" (id. at 1; emphasis added), his Merit

Brief does not address whether the advancement obligation of R.C. 1701.13(E)(5)(a)

applies to conduct taken by a director outside of his or her capacity as a director. As
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explained below, a careful reading of R.C. 1701.13(E)(5)(a) (Appx. 25) against the

backdrop of its legislative history and in pari materia with the other amendments to Ohio

corporate law adopted in 1986 reveals that the answer to this question is "no."

1. The 1986 amendments to Ohio's corporate law were designed
to encourage service as a director by altering the legal
principles applicable to lawsuits challenging a director's
official acts.

Two familiar principles of statutory construction that are not in dispute govern this

Court's analysis of R.C. 1701.13(E)(5)(a). First, this Court's "paramount concern" in

construing a statute is "the legislative intent." State ex rel. Knowlton v. Noble County Bd.

of Elections, 126 Ohio St.3d 483, 2010-Ohio-4450, at 1149, quoting State ex rel. Steele v.

Morrissey, 103 Ohio St.3d 355, 2004-Ohio-4960, at ¶21. "Courts review several factors

in order to glean the General Assembly's intent, including the circumstances surrounding

the legislative enactment, the history of the statute, the spirit of the statute (the ultimate

results intended by adherence to the statutory scheme), and the public policy that induced

the statute's enactment." State ex rel. Toledo Edison Co. v. Clyde, 76 Ohio St.3d 508,

513-514, 1996-Ohio-376.

Second, related statutory provisions "must be read in pari materia," and "[a]ll

provisions of the Revised Code bearing upon the same subject matter should be construed

harmoniously unless they are irreconcilable." State ex rel. Cordray v. Midway Motor

Sales, Inc., 122 Ohio St.3d 234, 2009-Ohio-2610, at 425.

Prior to the 1986 amendments, corporate advancement of defense costs in Ohio

was only permissive - never mandatory - and coextensive with the scope of statutory
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indemnity. See R.C. 1701.13(E)(5) (Am.Sub.S.B. No. 155, eff. 9/30/74, Appx. 35-36)

(stating that "[e]xpenses, including attorneys' fees incurred in defending any action, suit,

or proceeding referred to in divisions (E)(1) and (E)(2) of this section, may be paid by the

corporation in advance of the final disposition of such action"). But, in the 1980s, "[w]ell

publicized settlements of lawsuits commenced against directors reinforce[d] the

perception that directors [were] not only running a risk of incurring personal liability, but

also that the potential magnitude of that liability, together with defense costs, may be

devastating." Edward A. Schrag, Jr., et al., Director and Officer Liability and

Indemnification: The Ohio Approach (1988), 20 U. Tol. L. Rev. 1, 2-3. One byproduct

of this publicity was that "the willingness of directors, particularly outside directors, to

serve on corporate boards sharply declined." Deborah Cahalane, Comment, 1986 Ohio

Corporation Amendments: Expanding the Scope of Director Immunity (1987), 56 U. Cin.

L. Rev. 663, 664.

Accordingly, when the OSBA's Corporation Law Committee examined the

"problem of attracting and keeping qualified directors for Ohio corporations" in 1986, it

concluded "that it is extremely dangerous for anyone to serve as a director in today's

litigious climate, given the erosion of the business judgment rule, dramatic increases in

claims and in the variety of claims against directors, rapidly escalating costs of defense

and the current lack of affordable, comprehensive insurance protection." Edward A.

Schrag, Jr., Report of the Corporation Law Committee (1986), 59 Ohio St. B. Assn. Rep.

1694. As a result, the Corporation Law Committee recommended at the time "changes
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focus[ed] on director indemnification and liability and upon transactions in which a

director may be deemed to have an interest." Id.

Thus, contrary to the implication of the OSBA's Merit Brief, the 1986

amendments to Ohio corporate law did not begin or end with the mandatory advancement

provision at issue in this appeal. Rather, the OSBA suggested, and the General Assembly

adopted, multiple changes to the legal framework applicable to lawsuits challenging a

director's official acts, for the purpose of encouraging service as a director. Specifically,

the General Assembly: 1) raised the monetary liability standard, see R.C. 1701.59(D)

(Am.Sub.H.B. No. 902, Appx. 51); 2) amended R.C. 1701.60 "to confirm that a director

is not to be deemed self-interested merely because the subject matter upon which he is

acting may result in the loss of his office as a director or because a change or potential

change in control is involved";' and 3) modified the law concerning advancement, of

defense costs to make advancement mandatory where a director is sued for his conduct as

a director, see R.C. 1701.13(E)(5)(a) (Am.Sub.H.B. No. 902, Appx. 48-49).

2. R C 1701 13(E)(5)(a) furthered this 2oal by reguiring
aadvancement of defense costs in lawsuits challenging

director's conduct as a director.

As the portions emphasized below make clear, R.C. 1701.13(E)(5)(a) and (a)(i)

modify Ohio law concerning the advancement of defense costs to require advancement

solely for lawsuits challenging the official acts of a director:

5 Edward A. Schrag, Jr., Report of the Corporation Law Committee (1986), 59 Ohio St. B.
Assn. Rep. 1694.
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Unless at the time of a director's act or omission that is the
subject of an action, suit, or proceeding referred to in
division (E)(1) or (2) of this section, the articles or the
regulations of a corporation state, by specific reference to this
division, that the provisions of this division do not apply to
the corporation and unless the only liability asserted against a
director in an action, suit, or proceeding referred to in
division (E)(1) or (2) of this section is pursuant to section
1701.95 of the Revised Code, expenses, including attorney's
fees, incurred by a director in defending the action, suit, or
proceeding shall be paid by the corporation as they are
incurred, in advance of the final disposition of the action, suit
or proceeding, upon receipt of an undertaking by or on behalf
of the director in which he agrees to do both of the following:

(i) Repay such amount if it is proved by clear and
convincing evidence in a court of competent jurisdiction that
his action or failure to act involved an act or omission
undertaken with deliberate intent to cause injury to the
corporation or undertaken with reckless disregard for the
best interests of the corporation;

(ii) Reasonably cooperate with the corporation concerning
the action, suit, or proceeding.

R.C. 1701.13(E)(5)(a), Appx. 25.

The requirement that the "subject of the action" must be "a director's act or

omission" strongly supports an interpretation that R.C. 1701.13(E)(5)(a) only applies to

lawsuits challenging a director's conduct as a director.

Further, when read in pari materia with R.C. 1701.59, the scope of the repayment

obligation imposed by the undertaking required in R.C. 1701.13(E)(5)(a)(i) further

reveals the General Assembly's intent to require advancement of defense costs only

where a lawsuit challenges a director's conduct as a director. The undertaking specified

in R.C. 1701.13(E)(5)(a)(i) requires repayment of advanced fees where the director's
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official acts were "undertaken with deliberate intent to cause injury to the corporation or

undertaken with reckless disregard for the best interests of the corporation." Appx. 25.

This repayment standard is identical to the heightened standard for imposing monetary

liability on a director for acts that a director takes or fails to take as a director in R.C.

1701.59:

A director shall be liable in damages for any action that the
director takes or fails to take as a director only if it is proved
by clearand convincing evidence * * * that the director's
action or failure to act involved an act or omission
undertaken with deliberate intent to cause injury to the
corporation or undertaken with reckless disregard for the best
interests of the corporation.

R.C. 1701.59(D) (emphasis added), Appx. 31.

This congruence between the repayment obligation for defense costs advanced to a

director and the heightened standard for imposing monetary liability on a director was

intentional, as the 1986 OSBA Report of the Corporation Law Committee makes plain:

It is proposed that Section 1701.13 be amended to require the
corporation to advance a director's legal expenses if it
receives an undertaking by him (1) to repay if it is proved by

clear and convincing evidence that he has breached or failed

to perform his duties that this breach or failure was
consciously undertaken with the deliberate intent to cause
injury to the corporation or with reckless disregard for its

interests ("1701.59 test') and (2) to cooperate reasonably

with the corporation.

Edward A. Schrag, Jr., Report of the Corporation Law Committee (1986), 59 Ohio St. B.

Assn. Rep. 1694.
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Moreover, the General Assembly clarified in R.C. 1701.59(D) that the heightened

standard for imposing monetary liability on a director adopted in the 1986 amendments

does not affect the duties of "[a] director who acts in any capacity other than the

director's capacity as a director." R.C. 1701.59(F)(1). Accordingly, interpreting R.C.

1701.13(E)(5)(a) in pari materia with R.C. 1701.59 strongly supports the conclusion that

the advancement statute is similarly confined to lawsuits focused on the conduct of a

director that acts in his or her capacity as a director. Indeed, any other interpretation of

R.C. 1701.13(E)(5)(a) would result in a repayment obligation under R.C.

1701.13(E)(5)(a)(i) that, when applied to cases involving lawsuits against a director

acting in a capacity other than as a director, would conflict with the underlying liability

standard. In other words, the General Assembly could not have intended to limit a

corporation's ability to demand repayment of fees advanced to corporate officers or other

employees through the use of a liability standard that has never applied to them. No

authority is offered by Sam M. or the OSBA that would support such a nonsensical result.

Finally, confining the application of R.C. 1701.13(E)(5)(a) to lawsuits challenging

a director's conduct as a director harmonizes that provision with the permissive

advancement authorized by R.C. 1701.13(E)(5)(b). The 1986 amendments to R.C.

1701.13 retained the permissive advancement provision now found in R.C.

1701.13(E)(5)(b), and clarified that such optional advancement may be granted with

respect to expenses "incurred by a director, officer, employee or agent[.]" (Am.Sub.H.B.

No. 902, Appx. 49). The fact that the General Assembly elected to include the phrase
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"officer, employee or agent" only in the statute authorizing optional advancement of

defense costs strongly supports the observation in the OSBA's Merit Brief that

"[a]dvancement for officers is *** permissive [and] optional," not mandatory. (OSBA

Merit Br. at 22.)

In short, the text, structure and legislative history of R.C. 1701.13(E)(5)(a) all

support the conclusion that the statute only requires advancement of defense costs with

respect to conduct taken by a director in his or her capacity as director.

B. 1rumbull Is Not Obligated to Advance Defense Costs for Sam M.'s
Misconduct as An Officer of Trumbull.

Because the mandatory advancement obligation of R.C. 1701.13(E)(5)(a) applies

only to conduct taken by a director in his or her capacity as director, the dispositive

question is whether the "subject of [the] action, suit or proceeding" is Sam M.'s conduct

as a director. It plainly is not.

As explained above, Sam M.'s pursuit of the Private Brand opportunity resulted

from his decision to take advantage of contacts he developed in his capacity as Vice

President of Sales and Marketing and manager of Trumbull's plumbing-industry product

lines - a role that placed him in constant contact with Trumbull's major suppliers and

customers in the plumbing industry. (E.g., Tr. of 4/29/03 Cross of Sam M. at 4-5, 38,

Supp. 40-41, 63.) Indeed, he became aware of and pursued the Private Brand opportunity

during a time where there were no Trumbull Board meetings. (Id. at 12, Supp. 48.) In

sum, Sam M. did not learn of the Private Brand business opportunity in his capacity as a

director of Trumbull, and did not act on that opportunity as a director of Trumbull.
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Accordingly, he is not entitled to advancement of defense costs because, as the OSBA

correctly recognizes, Sam M.'s conduct as a Trumbull corporate officer is not subject to

the mandatory advancement regime of R.C. 1701.13(E)(5)(a). (OSBA Merit Br. at 22.)

Thus, Sam M.'s suggestion at pages 16-17 of his Merit Brief that the "allegation of

breach of fiduciary duty is what triggered the applicability of the advancement statute" in

this case is incomplete because it fails to account for the possibility that Sam M. can be

held liable for breaching his fiduciary duty while acting as the Vice President of Sales

and Marketing of Trumbull. Both officers and directors owe a fiduciary duty of loyalty

to the corporation, and either may be held liable for breaching that duty by usurping a

business opportunity. This principle is confirmed by the only Ohio case addressing the

usurpation of a business opportunity cited by Sam M., Prodan v. Hemeyer (1992), 80

Ohio App.3d 735. (Sam M. Merit Br. at 17, n.3.)

Prodan teaches that a breach of fiduciary duty claim based on the "doctrine of

corporate opportunity" is not limited to directors. Rather, as a "corollary of the undivided

loyalty rule," it applies to conduct undertaken either as a director or an officer. See id. at

743-44 ("The usurpation of a corporate opportunity is established when the corporation

shows that (1) the officer or director acquired information about the opportunity while

acting for the corporation; and (2) the opportunity is in the corporation's line of

business.") (emphasis added), citing Hubbard v. Pape (1964), 2 Ohio App.2d 326.

Sam M. also suggests in his Merit Brief that "a corporation's advancement

obligations under division (E)(5) are triggered by the allegations of the complaint, not by
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the final result of the lawsuit." (See Sam M. Merit Br. at 22, citing U.S. v. Stein

(S.D.N.Y. 2006), 452 F. Supp. 2d 230, vacated on other grounds (C.A.2, 2007), 486 F.3d

753.) But Stein actually held only that "the scope of an advancement proceeding `is

limited to determining "the issue of entitlement [to advancement under applicable

law.]""' 452 F. Supp. 2d at 271. In determining the issue of entitlement, Stein observes

that a claim for advancement of defense costs may be disposed of by a "summary

process" that includes "expedited discovery to the extent that discovery is appropriate and

a prompt trial of any genuine issues of material fact." Id. at 269. Nothing about this

process suggests that it is inappropriate to review the factual record to determine the issue

of entitlement. Indeed, a review of the factual record is particularly appropriate here,

because Sam M. elected to proceed in this litigation for more than two years prior to

executing the "undertaking" on which his advancement request is based. During that

two-year period, many of the facts relating to the capacity in which he was acting and his

misconduct were developed in depositions and testimony at the preliminary injunction

hearing. See pp. 6-11, supra.

Failing to recognize an advancement obligation in the context of the unique facts

of this case is entirely consistent with the salutary purpose underlying the enactment of

the 1986 amendments to Ohio corporate law, including R.C. 1701.13(E)(5)(a). It will not

discourage service as an outside director to recognize that an inside director of a
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corporation with a deadlocked board who acts in a capacity other than as a director is

not entitled to mandatory advancement of defense costs.

Indeed, this case illustrates the pitfalls of an overly broad interpretation of R.C.

1701.13(E)(5)(a). The "cooperation" requirement of R.C. 1701.13(E)(5)(a)(ii) has

already been reduced to a dead letter in this action; Sam M.'s position that only a

"majority" of the deadlocked Trumbull Board may request cooperation from him in

connection with these proceedings means that the promise to cooperate contained in his

September 2005 "undertaking" is illusory. (Sam M. 6/29/06 Dep. at 55-56, Supp. 191.)

And, if the court of appeals' judgment is reversed, Sam M. will succeed - after years of

attempting to hide critical documents in discovery, including the "Dear Kent" letter in

avoiding an adjudication of the merits of this dispute by imposing a ruinous obligation on

Trumbull to pay hundreds of thousands of dollars in legal fees to defend against the claim

asserted on its behalf that Sam M. usurped Trumbull's business opportunity.

The Eleventh District correctly recognized that this result was unsupportable.

That certain of the peripheral statements in its opinion attacked by Sam M. and his

amicus may be in error does not detract from the correctness of this central conclusion.

The sui generis nature of Sam M.'s misconduct as demonstrated in the voluminous record

supports dismissal of this appeal as having been improvidently accepted, with or without

the additional qualifier that the opinion not be cited as authority except by the parties

inter se. But any decision on the merits should affrrm the appellate court's conclusion

that the mandatory advancement of legal fees to directors in R.C. 1701.13(E)(5)(a)
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applies only to directors who have been sued as a result of acts taken in their capacity as

directors, which is not the case here.

IV. CONCLUSION

For all of the above easons, Plaintiffs- Appellees respectfully request that the

judgment of the Eleventh District Court of Appeals be affirmed.
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

;V,'
MURRAY A. MILLER, et al. ) CASE NO. 2003-CV-433__) _.

Plaintiffs ) JLTOGE ANDREW D. LOGAN

vs. ) MAGISTRATE:
ANTHONY M. CORNICELLI

SAMUEL M. MILLER, et al.

JUDGMENT ENTRY

Defendants 1

This matter came before this Court on the following motions:

1. Plaintiffs' Motion to Amend the Pleadings to Conform to

the Evidence (filed June 16, 2003);

2. Plaintiffs' Motion to Re-open Plaintiffs' Case in Chief

(filed June 17, 2003);

3. Defendants' Motion to require Trumbull Industries, Inc.

to reimburse Defendant Sam M. Miller for attorney's fees

and costs incurred in defending this action (filed J.une

17, 2003);

4. Defendants' Motion to award judgment against Plaintiffs

for damages incurred by Defendants and the Private Brand

Organization as a result of the Temporary Restraining

Order vacated by the Court on or about June 22, 2003

(filed June 17, 2003);

5. Defendants' Motion to compel Plaintiffs to reimburse

Trumbull Industries, Inc. for attorney's fees and costs

paid by Trumbull Industries, Inc: on behalf of Plaintiffs

000?06
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in pursuit of this litigation (filed June 17, 2003); and

6. Defendants' oral motion to conduct discovery.

All parties and their counsel were present. The Court heard

oral arguments of counsel for Plaintiffs and Defendants on all

motions in open court. The Court rules as follows:

A. Defendants' Motion to Amend the Pleadings to Conform to

the Evidence is granted. Plaintiffs shall file the

Amendments to the Verified Complaint; and Plaintiffs

shall thereafter file one amended complaint with the

current amendments appropriately incorporated.

Plaintiffs' Motion to Reopen Plaintiffs' Case in Chief is

granted. The hearing on all issues in the Amended

Complaint, and the defenses thereto, will proceed on

August 18, 2003 and each day that week, if necessary.

Defendants' motion for permission to conduct further

discovery is granted. The parties may conduct such

discovery as they deem necessary under the circumstances.

D. Plaintiffs' Motions for orders relating to reimbursement

of attorney's fees and,costs incurred by Defendants; for

an award of judgment for damages arising from the

Temporary'Restraining Order vacated on or about June 2,

2003; and for refunding of attorneys fees and costs paid

by Trumbull Industries, Inc. to Plaintiffs counsel, are

denied without prejudice as premature. The Court will

deal with each of these matters in a separate hearing,

upon

2
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proper application, after the.conclusion of the hearing

on the merits.

ROBERT O. MAYNARD

ATTORNEY FOR PLAINTIFFS

3
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Iî T THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

MURRAY A. MILLER, et al.

and

SAM H. MILLER

TRUMBULL INDUSTRIES, INC.
400 Dietz Road
Warren, Ohio 44483

Plaintiffs

vs.

:SA.MUEL M. MILLER, et al.

DANIEL R. UMBS

and

PRIVATE BRAND
ORGANIZATION, LLC

and

UNITED STATES PRIVATE
BRAND COMPANY, INC.

CASE NO. 2003-CV-433

JUDGE THOMAS P. CURRAN

JUDGMENT ENTRY

This matter came before the Court for a status conference on April 13, 2007. Attorneys

Charles Richards and Marshall Buck appeared on behalf of the Plaintiffs and Attorneys Thomas

Lipka and Randil Rudloff appeared on behalf of the Defendants.

(M018]936.1 { . -
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The first issue before the Court was the Defendants' Motion to Reconsider this Court's

Judgment Entry of January 22, 2007. Upon careful review of the briefs filed by the parties and the

arguments presented in open Court, the Court finds that the Defendants' Motion is not well taken

and it is hereby denied.

The next issue before the Court was the practice of Defendant Sam M. Miller taking funds

from Trumbull Industries to pay his attorneys fees. The Court hereby orders Defendant Samuel M.

Miller to cease and desist from the practice of taking Trumbull Industry funds to pay his legal fees.

From this date forward, both the Plaintiffs and the Defendant SamuelM_Miller-shallsubnait their-

monthly invoices for attorney fees to the opposing side for review. Defendant Sam M. Miller's

attomey fees shall be paid by Trumbull Industries by check issued from the corporate comptroller in

accordance with this Court's entry of January 22, 2007.

The next issue before the court was the Plaintiffs Motion to Show Cause. Based upon

representations made by the Defendant in open court, which were satisfactory to Plaintiffs, this Court

finds the Motion is now moot and is therefore denied. The Court finds that there is no just reason for

delay.

IT IS SO ORDERED.

GE THOMAS P. CURR.AN

(MOI87936.1 )
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COURT OF COMMON PLEAS
TRUMBULL COUN'TY, OHIO

MURRAY A. MILLER, et al. CASE NO. 03 CV 433

Plaintiffs

v

SAMUEL M. MILLER, et al.

Defendants.

JUDGETHOMAS P. CURRAN

ORDER REGARDING THE
APRIL 1$ 2008 HEARING

These matters came hefore the Conrt for a hearing on April 18, 2008_ Upori

careful review of the arguments presented in open court, the Court orders as lollows:

A. Ott the issue of production of tax returns.

1. Plaintiffs are not entitled to copies of the tax returns of DefendanYs

Samuel M. Miller, Daniel R. Umbs, and The David Miller Trust.

2. Defendtuiis Samuel M. Miller, Daniel R. Umbs; and The David Miller

Trust will subnit copies of their respective federal tax retun.rs for 2002-2006 to a cettiified public

accountant of Defendants' cltoosing ("The CPA"). Defendants Stuirtiel M. Miller, Daniel R.

t1mUs, and The David Miller Trust will also snbniit copies of their respective Pederal tax returns

for 2007 to The CPA when such returns are finalized.

3. 'S'he CPA will be instructed to review ihe tax returns provided to hinz or

her in order to identify entities related to the Ptivatc 13rarid business opporttmity that is the

sub)ect of this lawsuit. The CPA will also be instructed to detet7nine any income thztt Sanmel M.

Miller; Daniel R. Umbs, and The David Miller Tt-ust derived from Carapro Anierica, Amerihath

Ceramic, Ameribath Ceramic Services, and. any otlter entity that was formed in Mexico or is

located in Mexico and whicb is related to the Private Brand business opportunity that i.s the

REi,EiVF Q
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subjectof this lawsuit (`'Mexican Entities"). The results of the CPA's review and investigation

will be reported to the Court.

4. Defendants Samuel M. Miller, Daniel R. tJmbs, and Tlae David Miller'

Triist will each submit a sworn statement to the Court listing all privately held companies and/or

closely held companies in which the respective Defendants have or had an ownership interest

between January 1, 2002 and the present ("Sworn Statements"). Publicly held companies need

not be listed.in..tlte Sworn Statements. . In the Sworn Statements, the Defendants should identify

those companies that are unrelated to the Private Brand busincss oppoetunity that is tae subiect of

this lawsuit.

5. Defendants Sanluel M. Miller and Daniel R. Umbs shall each file under

seal with the Court for the Court's in camera review two net wortli statements that they provided

to lending institutions within the last five years ("Net Worth Statements"). After the trial of this

inatter, thejwy niay receive intetrogatories related to Plaintiffs' punitive damages claims. If the

jury's responses to these interrogatori.es indicate that Plainti:ffs are entitled to punitive damages

against Samuel M. Miller, Daniel R. Umbs, and/or The David Miller 1'rust, then the Net <Worth

Statenients may be disclosed to the Pluintiffs.

B. Records for the Mexican Entities.

Defendants Samttel M. Miller, Daniel R. i.hnbs; and The David Miller `l'rust will

each produce fmaneial. records in their respective possession, custody, or control for the Mexicnn

1'ntities.

C. Attorneys' fees.

On January 22, 2007 this Cout-t ordered that Samuel M. Miller was entitled to.

have his attorneys fees paid by Trunibnl.l htdustries, Inc. Since that Order, various disputes liave
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ai'isen regarding ttie alToca2ion of defendarits' attorn.eys fees to Sam M. Miller. 7'his Court finds

that as of March 25, 2008, Ulmer & Beme LLP only represents the interests of Sam M. Miller

anii the David Ivfiller Trust, which is for the benefit of Sam M. Miller and for which be is the

Trustee, and thus, all of Ulmer & Beme's fees and costs incurred beginining on March 25, 2008,

shall be ptninptly paid by Tnuubull industries, Inc. All of Sam M. Miller's attorneys' fees

incurred before March 25, 2008 shall be paid in accordance with the.lanuary 22, 2002 Order.

D. Dispositive motions.

The deadline for all parties to file dispositive motio_ns is hereby

Aucust 1, 2008. Oppositions to these inotions mtist be filed by August 31, 2008. Reply briefs
3o

must be filed by September 15,2008. The Court will hear argument on the motions at 1:96 p.m..

on September 26, 2008.

32611.1 v702s25

Judge Thomas Patrick Curran
Sitting by Assignment

Ohio Const. Art. IV, Sec. 6

0 DINARY MAN

TO THE CLERK OF COURTS: YQU ARE ORDERED TO SERVE
COPIES OF THIS JUDGMEN[ON ALLCOUN$EI.OF RECORD
OR UPON THE PARTIES WHD AREilNREPRESENJEDfORTHr

JUDGE
Aî n,,,'r^•
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IN THE COURT OF COMMON PLEAS

TRUMBULL COUNTY, OHIO

MURRAY A. MILLER, et al.

Plaintiffs

CASE NO. 2003-CV-433

. JUDGE THOMAS P. CURRAN

vs.

SAMUEL M. MILLER, et al.

Defendants

JUDGMENT ENTRY
( CONTELMPT )

This matter came before court pursuant to a letter addressed

to the court dated July 17, 2008 from counsel for the plaintiffs,

attorneys Charles L. Richards and Marshall D. Buck.f A copy of the

letter is attached to this entry and marked as Exhibit A.

Based on the representation of plaintiffs' counsel and the

request by defendant's counsel that a hearing be set on this matter

at the earliest available date, due to non-payment of legal, fees

incurred on behalf of defendant, Samuel M..Miller, the court hereby

finds that the. defendant, Trumbull Industries, is in contempt of

this court's Judgment Entry of January 22, 2007. At the hearing

_ ------_ ------- --
held on July 24, 2008, the plaintiff acknowledged that it is in

contempt of this court's Order and further asserted that if given

an opportunity to purge itself of contempt, it would not do so.

WHEREFORE, it is ORDERED, ADJUDGED, AND DECREED that the

plaintiff, Trumbull Industries, is found to be in contempt of this

court's Judgment of January 22,2007-: The court shall allow the

plaintiff to purge itself of contempt by paying all amounts due for

A^px. 9



the legal bills incurred on behalf of Samuel M. Miller in this

action, in the amount of $138,972.51 by 3'oclock P.M. on July 24,

2008. In the event the plaintiff, Trumbull Industries, fails to

purge itself of contempt by the date and time set forth above, this

the amount of $ ^ 4&yCld'fo joty Ail^^ ^y _^^'y'vyyla„^i

court shall impose a sanction against the plaintiff of a fine in

IT IS SO ORDERED. ^w'(4 2•f,2t>oa-

Judge Thomas Patrick Curran
. Sitting by Assignment
Ohio Const. Art.IV, Sec. 6

TO THE CLERK OF Cm 175: YOU ARE ORDERED TO SERVE"^
COPIESOFTHIS 1 ;i 'AENTONALLCOUNSELOFRECOD w

---0&-MN-TMUW^"-WHO ARE-UNRM€SDF6D-F-0RTH- `'
WITH BY ORDINARY tv'IAIL.
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C®MST®C'IC, SPRINGER & WILSON CO., LPA

THOMAS J. WIL5ON
MARSHALL D. BUCK
WM. SCOTT FOWLER
DAVIDC:COMSTOCK,JR.
DOUGLAS J. KRESS
MARGO STOFFEL MEOLA

BOBBIE L. FLYNT

Attorneys at Law
City Centre One Building

Suite 926
100 Federal Plaza East

Youngstown; Ohio 44503-1811

Area Code 330
Telephone 746-5643

Faz 746-4925
www.csandro.com

July 17, 2008

Judge Thomas P. Curran
via Email judaetpc@aol.com, hardcopy to follow
Trumbull County Common Pleas Court
161 High Street NW
Warren, OH 44481

DAVID C. COMSTOCK
Of Counsel

LAWRENCE R. SPRINGER
(1936 - 2007)

Writer'sE-Mail
mdbQacsnndw.com

Writer's Voice Mnil:
Extension 104

RE: Murray A. Miller, et al. v..Samuel M. Miller, et al.
Case No. 2003 CV 433 (Trumbull)
Our File No. 100-3637

Dear JudgeCurran:

In this litigation, defendant Sam M. Miller has sought to
have his legal fees indemnified by Trumbull Industries, the

___ plaintiff. _H_ He relies on R.C. 1701.13andor Article
the Articles of Incorporation.

On January 22, 2007, the court issued its "Opinion and
Judgment Entry" regarding Right to Indemnification of
Attorneys fees. In paragraph 2, the Court ordered that:

The separate defendant Samuel M. Miller is entitled
to have his, and only his, attorneys' fees
reimbursed from time to time by TII,subject,
however, to his reimbursement obligations under the
corporate charter.

At the time of the January 22, 2007 judgment entry, there
were only four defendants in this case, and the two law firms
represented all the defendants. However, defendants' legal
fees were not segregated by defendant. This created the
problem of identifying those fees which relate only to Sam M.
Miller and no other defendant.
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The January 22, 2007 ruling was clarified on April 13,
2007, when the court ruled that 25% of the defense fees would
be attributable to defendant Sam M. Miller, and subject to
indemnification by Trumbull Industries, simply because Sam M.
Miller was one of four defendants.

At a subsequent hearing,, the defendants expressed
continued dissatisfaction with the 25% indemnity ruling. The
court,. in response, suggested a higher percentage to..be
subject to indemnification (40%);, but the defendants would
accept no less than 100% indemnification. Defendants then
appealed the court's 25% ruling to the Eleventh District Court
of Appeals, who ruled that the decision was interlocutory and
not a final appealable order (Miller v Miller, llth Dist. App.
No. 2007-Ohio-5212,.at paragraph 15).

Defendants, still seeking greater indemnification,
changed strategy, and on March,25, 2008, announced that Ulmer
& Berne, who previously represented all the defendants, would
henceforth represent only defendant Sam M. Miller, and the
DavidMiller Trust (of which Sam M. Miller is a beneficiary).
Under this new plan, the remaining defendants would be
represented by Guarnieri & Secrest, who had previously
withdrawn from the case.

The court has accepted defendants' new approach, but the
worst fears of plaintiffs and their counsel have been
realized. In the period from Eebruary through April 2008,
Ulmer & Berne has generated $216,756.00 in attorney fees.
Ulmer & Berne's recent bill .for services in April, for
representation of Sam M. Miller only, is in the amount of
$92,295.00

This staggering amount in fees to be paid by Trumbull
Industries to indemnify a non-cooperating defendant who has
stolen a business opportunity, puts the company in a
precarious position. No reasonable officer or director would
allow the company to incur these fees which, by the time of
trial, will easily exceed $1 Million.

While Trumbull has, to date, complied with the judgment
entry on indemnification, even though it believes the decision
to be fundamentally flawed under Ohio law, it can no longer do
so, without putting the company at risk in meeting its
financial obligations during these economically challenging
times. The court's ruling on indemnification of Mr. Miller's
attorney fees effectively prevents the company from pursuing
this case and protecting its rights and assets. With no other
acceptable alternative available, Trumbull reluctantly finds
it must now refuse continued compliance with the court's
judgment entry on indemnification.
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This decision has been reached with the utmost respect
for the court, and only after a very detailed analysis of all
aspects of the matter. It is a decision made-out of business
necessity and is in no way a,personal challenge to the court's
authority.

Trumbull understands that its refusal to obey the
judgment entry constitutes.contempt under R.C. 2705:02(A) and
that such an act is punishable by a fine of not more than
$250.00. R.C. 2705.05(A)(2). Trumbull Industries has no
intention of purging its 'contempt, and therefore respectfully
requests that this court issue an order holding Trumbull
Industries in contempt of the indemnification judgment entry,
impose a penalty against Trumbull Industries of $250.00 and
set a hearing on this matter, as required by law.

Trumbull plans to appeal the order of contempt to the
.Eleventh District Court of Appeals.

Very truly yours,

CHARLES L. RICHARDS

_MARSHALL-D-_---BIJGK --- _-

cc: Lawrence D. Pollack, Esq. at lpollack@ulmer.com
Michael Ungar, Esq. at mungar@ulmer.com
Brad Sobolewski at bsobolewski@ulmer.com
Randil Rudloff, Esq at rudloffrj@netdotcom.com
Murray Miller, at mmiller4l@neo.rr.com
Sam Miller, at smiller25@neo.rr.com
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Synopsis

Background: Officer, on behalf of closely-held corporation,

filed a shareholder's derivative action, seeking "injunction

and monetary relief," alleging that two other officers breached

their fiduciary duty to the corporation. The Court of Common

Pleas, Trumbull County, No. 04 CV 1119, denied officer's

request for injunctive relief. Qfficer appealed.

Holding: The Court of Appeals, Grendell, J., held that officer

failed to demonstrate that he did not have an adequate remedy

at law, and thus, the trial court did not abuse its discretion in

denying injunctive relief.

Civil Appeal from the Trumbull County Court of Common

Pleas, Case No. 04 CV 1119. Affirmed.

Attorneys and Law Firms

Edwin Romero and Thomas J. Lipka, Manchester, Bennett,

Powers & Ullman, Youngstown, OH, for Plaintiff-Appellant.

Charles L. Richards, Law Office of Charles L. Richards,

Warren, OH, for Defendants-Appellees.

Opinion

OPINION

GRENDELL, J.

*1 {¶ 1} In this accelerated calendar appeal, submitted

on the record and briefs of the parties, plaintiff-appellant,

Kenneth Miller, on behalf of Trumbull Industries, appeals

from thejudgment of the Trumbull County Court of Common

Pleas denying his motion for injunctive relief. We affirm the

judgment of the trial court.

112) This case is the latest in a series of lawsuits between

the ownership families of Trumbull Industries, Inc. Trumbull

Industries is a closely-held Ohio corporation engaged in the

distribution of wholesale plumbing supplies. The officers and

directors of Trumbull Industries are two sets of brothers.

Murray Miller is President of Trumbull Industries, a director,

and a 25% shareholder of the corporation. Murray's brother,

Samuel H. Miller ("Sam H."), is a Vice-President, director,

and a 25% shareholder. On the other side of this dispute is

Kenneth Miller, Murray's and Sam H.'s cousin, who is Vice-

President and Secretary of Trumbull Industries, a director,

and a 25% shareholder. His brother, Samuel M. Miller ("Sam

M."), is also a director and 25% shareholder in Trumbull

Industries. The aforementioned individuals hold their shares

either individually or through their individual trusts. There are

no other owners, officers, or directors of Trumbull Industries,

other than the aforementioned individuals. It is generally

agreed among the parties that the two sets of brothers do not

communicate with one another with respect to managing the

business, have not held board meetings on a regular basis

for a number of years, and that the Board has effectively

been deadlocked since the mid to late 1990's, when the sole

outside director of Trumbull Industries, Richard Mueller, left

the Board.

{¶ 3} Sam M. is not a party to the instant matter, but is

involved as a defendant in related litigation pending in the

Trumbull County Court of Common Pleas. 1 In that case,

Murray and Sam H. filed suit against Sam M. and another

individual both as individuals and as officers on behalf

of Trumbull Industries, alleging that Sam M. breached his

fiduciary duty to Trumbull Industries by denying it a business

opportunity which Murray and Sam H. alleged rightfully

belonged to the corporation. The parties to this action

stipulated that Murray and Sam H. have spent approximately

$142,000 in corporate funds in pursuit of the PBO litigation.

{¶ 4} On May 11, 2004, after learning that Murray and Sam

H. had used corporate funds to bring the suit against Sam

M., Kenneth Miller filed the instant shareholder's derivative

action, seeking "injunction and monetary relief," alleging

that, Murray and Sam H. breached their fiduciary duty to the

corporation by incurring and authorizing payment oflegal

fees in the PBO litigation "without seeking or obtaining

approval" of the other shareholders and directors, in violation

Ne,°@ 2011 Thcamson Reuters. No c[airn to nrig(nal U,S. Government Works.
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of Trumbull Industries' corporate regulations. In his prayer for

relief, Kenneth demanded a judgment and accounting for all

sums paid pursuant to the PBO litigation, and an order from

the court enjoining defendants from paying additional legal

fees "unless and until a majority of shareholders approves

such payment." On May 28, 2004, Murray and Sam H.

filed a motion to dismiss Kenneth's complaint, arguing that

injunctive relief is improper, since the request for money

damages contained in Kenneth's complaint is an adequate

remedy at law.

*2 {¶ 5} On July 15, 2004, a hearing on Kenneth's request

for preliminary and pennanent injunction was held, in which

Murray, Sam H. and Kenneth testified. 2 On August 17, 2004,

the trial court rendered judgment in favor of Murray and

Sam H., finding, in relevant part, that while there was no

corporate authorization for the payment of the legal fees,

such authorization was impossible, due to the hopelessly

deadlocked nature of the board. The court further found that

there was no irreparable harm to the corporation or Kenneth

as a shareholder and that Kenneth's claim for money damages

is an adequate remedy at law, therefore, injunctive relief was

not appropriate.

{^ 6} Kenneth timely appealed, asserting a single assignment

of error:

{¶ 7} "The trial court entry [sic] erred in failing to

grant plaintiff-appellant a preliminary injunction and/or a

permanent injunction against defendants'-appellees' actions.

{¶ 8) In his sole assignment of error, Ken argues that

injunctive relief should have been granted, since his request

satisfied the four-factor test for granting injunctive relief, and

he has no other adequate remedy at law. We disagree.

{¶ 9) The issuance of an injunction is a matter of judicial

discretion and "absent an abuse of discretion by the trial court,

an appellate court is not permitted to question the trial courPs

decision to deny or grant such relief." Control Data Corp.

v. Controlling Bd of Ohio (1983), 16 Ohio App.3d 30, 35,

474 N.E.2d 336 (citations omitted); Garono v. State (1988),
37 Ohio St.3d 171, 173, 524 N.E,2d 496; Perkins v. Quaker

City(1956), 165 Ohio St. 120, 125, 133 N.E.2d 595 (unless

there is a plain abuse of discretion, reviewing courts will not

disturb judgments to grant or refuse injunctions). An abuse of

discretion consists of more than an error of law or judgment.

Rather, it implies that the court's attitude is unreasonable,

arbitrary, or unconscionable. Berk v. Matthews (1990), 53
Ohio St.3d 161, 169, 559 N.E.2d 1301 (citation omitted).

{¶ 10} In determining whether to grant an injunction, a court

must look at the specific facts and circmnstances of the case.

Keefer v. Ohio Dept. of Job and Family Servs., 10th Dist.

No. 03AP-391, 2003-Ohio-6557, at ¶ 14 (citation omitted).

Furthermore, a party seeking a preliminary injunction bears

the burden of establishing, by clear and convincing evidence,

that "(1) there is a substantial likelihood that the plaintiff will

prevail on the merits; (2) the plaintiff will suffer in-eparable

injury if the injunction is not granted; (3) no third parties will

be unjustifiably harmed if the injunction is granted; and (4)

the public interest will be served by the injunction." Id. citing

Procter & Gamble v. Stoneham (2000) 140 Ohio App.3d

260, 267, 747 N.E.2d 268. No one factor in the analysis

is dispositive, but the four factors must be balanced as is

characteristic of the law of equity. Id. (citation omitted).

{¶ 11} The test for the granting or denial of a permanent

injunction is substantially the same as that for a preliminary

injunction, except instead of the plaintiff proving a

"substantial likelihood" of prevailing on the merits, the

plaintiff must prove that he has prevailed on the merits.

Ellinos, Inc. v. Austintown Twp. (N.D.Ohio 2002), 203

F.Supp.2d 875, 886; Edinburg Restaurant, Inc. v. Edinburg

Twp. (N.D.Ohio 2002), 203 F.Supp.2d 865, 873.

*3 {¶ 12} However, it is axiomatic that °[a]n injunction is

an extraordinary remedy in equity where there is no adequate

remedy available at law. It is not available as a right; but

may be granted by a court if it is necessary to preveni a

future wrong that the law cannot." Garono, 37 Ohio St.3d, at

173, 524 N.E.2d 496; Haig v. Ohio State Bd ofEd. (1992),

62 Ohio St.3d 507, 510, 584 N.E.2d 704 (emphasis added).

Thus, even if the plaintiff can meet all of the aforementioned

factors, an injunction must be denied where those claims
"may be asserted and determined in another and different

form of action."Multi Channel TV Cable Co. v. Madison City,

Inc. (Jan. 23, 1989), 5th Dist. No. CA-2549, 1989 Ohio App.

LEXIS 464, at *5 (citation omitted).

{¶ 13} Ken argues that he satisfied the first element of

prevailing on the merits, because appellees are not entitled to

reimbursement for attorney fees incurred while the action is

pending, as a matter of law.

{¶ 14} In Ohio, it is generally accepted that, the authority

to bring a lawsuit on behalf of a corporation, or to forego

bringing a lawsuit, resides primarily in the Board of Directors.

Drage v. Procter & Gainble (1997),119 Ohio App.3d 19, 24,

694N.E.2d 479; Flarey v. Youngstown Osteopathic Hosp.,

151 Ohio App.3d 92, 783 N.E.2d 582, 2002-Ohio-6899, at ¶

° C 2011 Thomson fteutuEs. No clairri to arigiriai U.S. Government Works. 2
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11 (citation omitted); Doe v. Malkov 10th Dist. No. 02AP-90,

2002-Ohio-7358, at ¶ 23 (citation omitted). However, a

corporate shareholder may bring a derivative action on behalf

of the corporation, where "the board refuses to do so and that

refusal is wrongful, fraudulent, or arbitrary, or is the result of

bad faith or bias on the part of the directors." Malkov, 2002-

Ohio-7358, at ¶ 23, (citation omitted).

{¶ 15} Viewing the evidence in the light most favorable to

the appellant, it appears likely that appellees acted without

authority to bring the lawsuit on behalf of the company

without approval from the Board of Directors, and, therefore,

did not have authority to use company funds. However,

contrary to appellant's argument, it does not necessarily

follow that appellant is "substantiallylikely" to prevail on

the merits, let alone that he has prevailed on the merits,

without resolution of the underlying PBO litigation. Although

the recovery of attomey fees is at the discretion of the trial

court, McLaughlin v. Beeghly (1992), 84 Ohio App.3d 502,

508, 617 N.E.2d 703, and the party seeking recovery of

attomey fees has the burden of convincingly demonstrating

the benefit of the derivative action to the corporation before

fees can be awarded, Mlinarcik v. E.E. Wehrung Parking,

Inc. (1993), 86 Ohio App.3d 134, 146, 620 N.E.2d 181,

it is not beyond the realm of possibility that attorney fees

may be awarded to appellees at the conclusion of the PBO

litigation, once the merits have been determined. Thus, the

logical flaw in appellant's argument is that without resolution

of the PBO litigation, it is impossible to determine whether

appellees would be entitled to recoverattorney fees or not.

As long as a possibility exists that appellees will prevail in

the PBO litigation, appellant can no more prove that appellees

would not be entitled to the recovery of attomey fees than

appellees could prove that they would be entitled to them.

Since "[d]irectors may be required to return to the corporate

treasury anoney expended by them * * * which did not affect

the corporation's rights, * * * " Griesse v. Lang (1931), 37

Ohio App. 553, 558, 175 N.E. 222 (citation omitted), we

cannot accept, as a matter of law, the illegality of appellees'

actions absent proof that the PBO litigation is of no benefit

to the corporation. At this point in time, that issue is not ripe

for consideration.

1-4 {¶ 16} For the same reason, we reject appellant's

argument that he will suffer irreparable hann if injunctive

relief is not granted. "Irreparable harm is an injury for which

there is no plain, adequate, and complete remedy at law, and

for which money damages would be impossible, difficult,

or incomplete." Lee v. Barber (July 2, 2001), 12 Dist. No.

CA2000-02-014, 2001 Ohio App. LEXIS 2980, at * 10, citing

Cleveland v. Cleveland Elec. Illuminating. Co. (1996), 115

Ohio App.3d 1, 12, 684 N.E.2d 343. Our review of the record

informs us that appellant has offered no evidence that he will

be irreparably harmed. Appellant merely makes the allegation

that he "will continue to be deprived of his role as a director

and the Corporation eventually could be driven to bankruptcy

or seriously injured," if injunctive relief is not granted. Such

allegations, without some proof that appellees' actions have

placed the corporation in imminent danger of bankruptcy,

or proof that appellees are incapable of reimbursing the

corporation for the unauthorized expenditures of corporate

funds, render such harm speculative. Both parties stipulate

that, as of the date of the hearing, Tnzmbull Industries paid

$142,309.64 on behalf of appellees in pursuit of the PBO

litigation. The law makes it clear that an "injunction is not

a fonn of punishment, but an equitable remedy designed

to alleviate a specific, prospective harm for which money

damages will not compensate an injured plaintiff." Reuben H.

Donnelly Corp. v. Mark I Marketing Corp. (S.D.N.Y.1995),

893 F.Supp. 285, 294 (citation omitted) (emphasis added).

Here, no such specific prospective harm is alleged. There is

no evidence that appellant is incapable of being made whole

through money damages, should appellees ultimately prove

to be unsuccessful in the PBO li6gation.

1117 } As for appellant's argument that he will be irreparably

injured through appellees' actions depriving him of his role

as a director, we note that this argument was not raised in

the trial court. As a generalrule, "issues not raised in the

trial court cannot be raised for the first time on appeal." Fifth

Third Bank v. Ducru Ltd. Partnership, 157 Ohio App.3d 463,

811 N.E.2d 1165, 2004-Ohio-1801, at ¶ 20 (citation omitted).

However, we also note, that in cases such as this one, where

the Board of Directors appears to be hopelessly deadlocked,

R.C. 170t.911(A) allows for the appointment of a provisional

director for the corporation "[u]pon the complaint of not less

than one-fourth of the directors ***[to] the court of common

pleas of the county in which the corporation maintains its

principal office." Appellant himself cites to this code section

in support of his argument that appellees acted outside the

ambit of Ohio Law by failing to bring the PBO litigation issue

before the board for a vote, yet appellant fails to explain why

he could not likewise avail himself of the same remedy.

{¶ 18} While we agree with appellant that had the court

issued the injunction, no third parties would be harmed,

we do not find this dispositive of the issue. Likewise, we

reject appellant's argument that an injunction would serve

the public interest by "sending a message to other corporate

directors, officers, and shareholders" that "proper corporate

u
C0 2011 Thomson ffsuters, No c7aim to priq9na1 U.S. Government Works.
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procedures" must be followed. As noted earlier, injunctive

relief is an equitable remedy and is not to be used for punitive

purposes.

*5 {¶ 19} Since appellant has failed to demonstrate, by clear

and convincing evidence, that he did not have an adequate

remedy at law, the trial court did not abuse its discretion in

denying injunctive relief. Appellant's sole assignment of error

is without merit. Accordingly, we affirm the judgment of the

Trumbull County Court of Common Pleas.

CYNTHIA WESTCOTT RICE, J., COLLEEN MARY

O'TOOLE, J., concur.

Parallel Citations

2005 -Ohio- 5120

Footnotes

1 In the instant matter, the court tookjudicial notice of the lawsuit styled Murray A. Miller, et.al. v. Samuel M Miller, et al., Tmmbull

County, Case No.2003 CV 433, also known among the parties as the Private Brands or "PBO litigation." This case was filed on or

about Feburary 24, 2003 and appears to have been filed as a derivative action. The PBO litigation is still pending. Evidence adduced

at the hearing for injunctive relief shows that Sam M. started a company with an outside partner called Private Brands Ltd., which

was described in the hearing for injunctive relief as a company that "private brands" plumbing materials, primarily toilets, for sale

to other wholesalers, distributors and retailers. The crux of the PBO litigation, as this court understands it, is whether Private Brands

is a direct competitor of Trumbull Industries and wbether Sam M. offered this opportunity to the Board before forming Private

Brands with an outside partner.
2 By agreement of the parties, the heazing on Ken's motion for temporary and permanent injuncflon was consolidated with the hearing

on Murray and Sam H.'s motion to dismiss.

End of Document ^.!) 2011 Thomson ftauters. No clairr3 to origirial U.S. Goverrxnent Works.

2011 Thomscin Reuters. No claim to originaI U.S. taovertiment Vtil arks. l
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Opinion

MARY JANE TRAPP, J.

*T {¶ 1} On June 13, 2007, appellant/cross-appellee,

Samuel M. Miller, filed a notice of appeal from a May

18, 2007 judgment entry of the Trumbull County Court of

Common Pleas.

{¶ 2} In the May 18, 2007 entry, the trial court denied

appellant's motion to reconsider the court's January 22, 2007

entry. In that entry, the trial court also ordered appellant to

cease and desist from the practice of taking Trumbull Industry

funds to pay his legal fees. Lastly, in the May 18, 2007 entry,

the trial court denied the motion to show cause as moot of

appellees/cross-appellants, Murray A. Miller, Sam H. Miller,

and Trumbull Industries, Inc. I

{¶ 3} On July 13, 2007, appellees filed a motion to dismiss

the appeal for lack of a final appealable order. In their motion,

appellees argue that under R.C. 2505.02(B)(1), there is no

final appealable order because the May 18, 2007 entry merely

denies appellant's motion for reconsideration of the January

22, 2007entry. Appellant filed a brief in opposition to the

motion to dismiss on July 23, 2007. In his brief, appellant

alleges that both the May 18 and January 22 entries are final

orders because they were inade in a special proceeding and

affect a substantial right. Appellant further contends that the

May 18 entry included the requisite Civ.R. 54(13) language

that there is no just reason for delay. Thereafter, on August

1, 2007, appellees filed a motion for leave to file their reply

memorandum in support of the motion to dismiss along

with their reply memorandum. In their reply memorandum,

appellees assert that the January 22 decision was interlocutory

in nature and that the mere inclusion of Civ.R. 54(B) in the

May 18 entry could not transform the January 22 entry into

a final appealable order.

{¶ 4} A final order is statutorily defined by R.C. 2505.02(B),

which provides as follows:

{¶ 5) "An order is a final order that may be reviewed,

affirmed, modified, or reversed, with or without retrial, when

it is one of the following:

{¶ 6} "(1) An order that affects a substantial right in an action

that in effect detemiines the action and prevents a judgment;

{¶ 7} "(2) An order that affects a substantial right made in

a special proceeding or upon a summary application in an

action after judgment;

{¶8} "(3) An order that vacates or sets aside a judgment or

grants a new trial;

{¶9} "(4)An
***.

order that grants or denies a provisional remedy

{¶ 10} "(5) An order that determines that an action may or

may not be maintained as a class action ***."

(¶ 11) An order of a court is a final appealable order only

if the requirements of both R.C. 2505.02 and, if applicable,

Civ.R. 54(B) are met. Chefltaliano Corp. v. Kent State Univ.

(1989), 44 Ohio St.3d 86, syllabus.

{¶ 12} Civ.R. 54(B) provides, as follows:

{¶ 13) "When more than one claim for relief is presented in

an action * * * whether arising out of the same or separate

transactions, or when multiple parties are involved, the court

may enter finaljudgment as to one or more but fewer than all

C^) 2011 Thomson Reuters. No claim to original U.S. Government S^torks.
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of the claims or parties only upon an express determination

that there is no just reason for delay. In the absence of

a determination that there is no just reason for delay, any

order or other form of decision, however designated, which

adjudicates fewer than all the claims or the rights and

liabilities of fewer than all the parties, shallhot terminate the

action as to any of the claims or parties, and the order or other

forin of decision is subject to revision at any time before the

entry of judgment adjudicating all the claims and the rights

and liabilities of all the parties."

*2 {¶ 14} However, an order that is not final cannot

be rendered fmal, merely by the addition of Civ.R. 54(B)

language. Fireman's Fund Ins. Co. v. BPS Co. (1982), 4 Ohio

App.3d 3, 4.

(115) Here, appellant is attempting to appeal a May 18, 2007

judgment denying his motion to reconsider the January 22,

2007 entry. However, the January 22, 2007 entry is not a

final order since it only addresses one claim in a multi-claim

complaint, and it is interlocutory since the trial court indicates

that it plans on "revisiting" the issue when the "business

opportunity" verdict is rendered.

(116) Furthermore, the inclusion of Civ.R. 54(B) language in

the May 18 order does not transform that entry or the January

22 judgment into a final and appealable order.

{¶ 17} Accordingly, for the foregoing reasons, appellees'

motion to dismiss this appeal is hereby granted for lack

of a final appealable order. Also, appellees' cross-appeal is

dismissed for the same reasons stated in this opinion.

(1181 Appeal and cross-appeal are dismissed.

CYNTHIA WESTCOTT RICE, P.J., and TIMOTHY P.

CANNON, J., concur.

Parallel Citations

2007 -Ohio- 5212

Footnotes . .

1 For purposes of this opinion, appellant/cross-appellee will be referred to as appellant, and appellees/cross-appellants

to as appellees.

CG7 2091 Thornsoe, Reuters. No c3aitn tcs original U.

ll be referred

to oriqinal U.S. Government Works.
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Background: Corporation vice president filed motion to find

corporation in contempt in violation of prior order requiring

corporation to reimburse him for attomey fees and costs

incurred in defending corporation in another action. The

Court of Conunon Pleas, No.2003 CV 433, entered order,

finding corporation in civil contempt. Corporation appealed.

Holding: The Court of Appeals, Trumbull County, Colleen

Mary O'Toole, J., held that trial court's order did not rise to

one of finality, and, thus, was not ripe for appellate review.

Appeal dismissed.

Timothy P. Cannon, J., dissented, and filed appeal.

Civil Appeal from the Court of Common Pleas, Case No.2003

CV 433.

Attorneys and Law Firms

Charles L, Richards, Law Office of Charles L. Richards,

Warren, OH, and Marshall D. Buck, Comstock, Springer &

Wilson, Youngstown, OH, for plaintiffs-appellants.

Marvin L. Karp, Michael N. Ungar, Lawrence D. Pollack and

Brad A. Sobolewski, Ulmer & Beme, L.L.P., Cleveland, OH,

for defendant-appellee, Samuel M. Miller.

Randil J. Rudloff, Guamieri & Secrest, P.L.L., Warren, OH,

for defendant-appellee, Daniel R. Umbs.

*1 {¶ 1} Appellants, Murray A. Miller ("Murray"), Sam H.

Miller ("Sam H."), and Trumbull Industries, Inc. ("Trumbull

Industries"), appeal from the July 24, 2008 judgment entry

of the Trombull County Court of Common Pleas, finding

Truinbull Industries in contempt.

{¶ 2} On February 24, 2003, appellants, Murray and Sam

H., as shareholders, directors, and/or officers of Tnunbull
Industries, filed a complaint for injunctive relief and damages

against appellees, Sam M. Miller ("Sam M.") and Daniel R.

Umbs ("Umbs"). 1

{¶ 3} According to the complaint, Jacuzzi, Inc.("Jacuzzi")

entered into a contract with Briggs in 2002, in which Briggs

would supply plumbing products to Jacuzzi. Umbs negotiated

the Jacuzzi contract on behalf of Briggs. Sometime later in

2002, Umbs negotiated acontract to sell plumbing products

to Jacuzzi on terms more favorable than those in the contract

between Briggs and Jacuzzi.

{¶ 4} Sam M. became involved with Umbs in his efforts to

sell plumbing products to Jacuzzi, which came to be known

as "Private Brand." It was alleged that this involvement

was not disclosed to appellants until December 4, 2002.

Apparently, Sam M. informed appellants and shareholders of

Trumbull Industries, by memo, of a "business opportunity"

involving the operation of a business that would private brand

plumbing and related products for sale to manufacturers and

possibly other wholesalers, including Jacuzzi. Sarn M. called

this business opportunity the "Brand Company" project.

Appellants immediately objected and demanded that Sam M.

cease and desist his involvement. However, appellants allege

in their complaint that Sam M. did not comply but rather has

been actively involved with Umbs in the Brand Company

project.

{¶ 5} On February 10, 2003, Briggs filed a lawsuit in the

United States District Court, District of South Carolina,

against Umbs. At that time, appellants allege that they

discovered that Umbs had purportedly been acting on behalf

of Trombull in his dealings with Jacuzzi.

{¶ 6} On April 28, 2003, appellees filed an answer to the

complaint. 2
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{¶ 7} On June 17, 2003, Sam M. filed a motion to compel

appellants to repay and reimburse to Trumbull Industries all

attorney fees and expenses.

{¶ 8} On March 1, 2004, appellants filed a motion for default

judgment and/or sanctions. Appellees filed a response on

March 19, 2004. The trial court denied appellants' moGon for

defaul.tjudgment on April 15, 2004.

{¶ 9} Appellants filed a motion for sanctions on April

19, 2004. Appellants filed another motion, entitled "Motion

for Sanctions (Default Judgment)," on November 5, 2004.

On December 6, 2004, appellees filed a memorandum in

opposition to appellants' motion for sanctions.

{¶ 101 A hearing commenced before the magistrate on

December 6, 2004.

{¶ 11}Appellees filed a motion for summary judgment on

September 7, 2005. On October 3, 2005, appellants filed

a memorandum in opposition. Appellees filed a reply on

October 18, 2005.

*2 {¶ 12} A hearing was held on appellants' "Motion for

Sanctions (Default Judgment)" on December 19, 2005.

{¶ 13) Pursuant to his decision, the magistrate determined

that appellants' motion was well-taken in part. The magistrate

indicated that appellees shall reimburse appellants for their

reasonable and necessary attomey fees and expenses. Also,

the magistrate determined that Umbs is entitled to summary

judgment in his favor as amatter oflaw on those claims

by appellants for usurpation of a business opportunity and

breach of fiduciary duty. As to all other claims, the magistrate

indicated that appellees' motion for summary judgment is

denied.

{¶ 14} On December 15, 2006, appellees filed a motion for

declaratory judgment on the issue of legal fees. Also on that

date, appellants filed a motion for declaratoryjudgment on the

issue of appellees' right to indemnification of attorney fees.

{¶ 15} Pursuant to its January 22, 2007 judgment entry,

the trial court determined that Sam M. is entitled to have

his attorney fees reimbursed from time to time by Trambull

Industries subject to his reimbursement obligations under

the corporate charter. The trial court further ordered that

appellants are entitled to have their attorney fees funded by

Trumbull Industries subject to the risk of reimbursement to

Trumbull Industries under the law.

Next J 2019 Thomson Fsp,u€'rs. No claim to o

{¶ 16} On February 6, 2007, Sam M. filed a motion for

reconsideration and request for clarification of the trial court's

January 22, 2007 judgment entry, which was denied by the

trial court on May 18, 2007. It was from that judgment that

SamM. filed a notice of appeal with this court, Case No.2007-

T-0065, to which appellants filed a cross-appeal. On October

1, 2007, this court dismissed the appeal and cross-appeal due

to lack of a final appealable order. Miller v. Miller, 11thDist.

No.2007-T-0065,2007-Ohio-5212.

{¶ 17} On February 12, 2008, appellants filed a motion

for reconsideration and request for clarification with respect

to the trial court's judgment entry regarding the right to

indemnification of attorney fees entered January 22, 2007 and

its May 18, 2007 judgment entry. On Apri118, 2008, Sam M.

filed an opposition to appellants'motion for reconsideration,

as well as a motion for the trial court to clarify its January 27,

2007 judgment entry.

(¶ 18) Pursuant to its June 30, 2008 judgment entry, the trial

court ordered Trumbull Industries to pay Sam M.'s attomey

fees and costs incurred from March 25, 2008. It indicated that

all of Sam M.'s attomey fees incurred before March 25, 2008

shall be paid in accordance with the January 22, 2007 order.

{¶ 191 On July 17, 2008, appellants' counsel sent the trial

court a letter, indicating its refusal to abide by the court's June

30, 2008 order to pay Ulmer and Berne's invoices.

{¶ 201 On July 24, 2008, Sam M. filed a motion for the trial

court to reconsider or clarifyits January 22, 2007 order as

it applies to the $240,000 that he was required to pay back

to Trumbull Industries and to Ulmer and Berne's invoices

through March 24, 2008.

s'3 {¶ 211 A hearing was held on July 24, 2008.

{¶ 22} Pursuant to its July 24, 2008 judgment entry, the trial

court found Trumbull hidustries in contempt of its January 22,

2007 judgment. The trial court allowed Trumbull Industries

to purge itself of contempt by paying all amounts due for the

legal bills incurred on behalf of Sam M. in the amount of

$138,972.51 by 3:00 p.m. on July 24, 2008. In the event that

Trumbull Industries failed to purge itself of contempt by the

specified date and time, the trial court indicated that it would

impose a sanction against Trumbull Industries in the amount

of$5.00 per business day commencing July 25, 2008. It is

from that judgment that appellants filed a timely notice of

appeal and make the following assignmeni of error for our

review: 3
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{¶ 23 }"The trial court abused its discretion when it ruled that

Trumbull Industries must indemnify Sam M. Miller for his

attomey fees.°

{¶ 24} In their sole assignment of error, appellants argue that

the trial court abused its discretion when it ruled that Trumbull

Industries must indemnify Sam M. for his attorney fees.

{¶ 25) Before we address appellants' assignment of error, we

must determine whether the July 24, 2008 judgment entry is

a final appealable order.

{¶ 26} "In Boltauzer v. Boltauzer (Feb. 3, 1995), 1 1th Dist.

No. 94-L-155, 1995 Ohio App. LEXIS 6119, 1995 WL

1.692963 ** *, at 1, this court stated:

{¶ 27} " 'Ohio courts have repeatedly held that contempt

of court consists of two elements. The first is a finding of

contempt, and the second is the imposition of a penalty or

sanction. Until both have been made, there is no final order.

Chain Bike v. Spolce 'N Wheel, Inc. (1979), 64 Ohio App.2d

62 * **; Cooper v. Cooper (1984), 14 Ohio App.3d 327

***; State ex rel. Doe v. Tracy (1988), 51 Ohio App.3d

198 * **.' " Machnics v. Sloe, 11thDist. No.2006-G-2739,

2007-Ohio-121, at ¶ 5-6. (Parallel citations omitted.) See,

also, Nelson v. Nelson, 11 th Dist. No.2006-G-2696, 2006-

Ohio-4944; Green v. Green, 11 th Dist. No.2007-P-0024,

2007-Ohio-3476; Moser v. Moser, 11th Dist. No.2008-

P-0071, 2008-Ohio-5860.

{¶ 28} In the case at bar, the trial court found Trumbull

Industries to be in contempt of court. In the July 24,

2008 judgment entry, Trumbull Industries was given the

opportunity to purge itself of contempt by paying all amounts

due for the legal bills incurred on behalf of Sam M. in

the amount of $138,972.51 by 3:00 p.m. on July 24, 2008.

However, the entry reveals a time stamp of 3:37 p.m. Thus,

it is illogical that a citation for contempt can properly be

predicated on the failure to perform due to the fact that the

order was jourrialized thirty-seven minutes after the 3:00 p.m.

cut-off purge opportunity.

(129) The trial court went on to state in its judgment entry

that in the event Tnunbull Industries fails to purge itself of

contempt, it would impose a sanction of a fine in the amount

of $5. per business day beginning on July 25, 2008. Here,

the second element of contempt has not occurred; namely, a

finding by the trial court that the contenmor has failed to purge

itself and an actual imposition of a penalty or sanction. The

manner in which the July 24, 2008 entry is written improperly

makes the judgment go into perpetuity.

*4 {¶ 30) Thus, because there is another order to be entered

on the contempt issue, the original citation is not yet final.

Until that second order is made by the trial court, the issue of

contempt is not ripe for review. Machnics, supra, at ¶ 8, citing

Welch v. Welch, 11th Dist. No.2004-L-178, 2005-Ohio-560,

at ¶ 5. The contemnor may only appeal after the second order

has been entered. Machnics, supra, at ¶8, citing In re Stevens

(Mar. 19, 1999), 11th Dist. No. 98-T-0002, 1999 Ohio App.

LEXIS 1076, at 2, 1999 WL 1483440.

{¶ 31 } In addition, we note that at oral argument, counsel for

Trumbull Industries made reference to and relied upon Smith

v. Chester Twp. Bd of Trustees (1979), 60 Ohio St.2d 13,

396 N.E.2d 743, and People ex rel. Ilawthorne v. Hamilton

(1973), 9I11.App.3d 551, 292 N.E.2d 563, for the proposition

that where a non-appealable interlocutory order results in a

judgment of contempt, including fine or imprisonment, such

a judgment is final and appealable.

{¶ 32} The contempt entry in the instant matter, however,

does not rise to one of finality. Pursuant to the record before

us, again, there has been no finding by the trial court that the

contemnor has failed to purge itself and an actual imposition

of a penalty or sanction.

{¶ 33} Based upon the foregoing analysis, the July 24, 2008

judgment is not final and appealable.

DIANE V. GRENDELL, J., concurs.

TIMOTHY P. CANNON, J., dissents with Dissenting

Opinion.

*4 {¶ 35} I respectfully dissent from the opinion of the

majority.

{¶36} This is not a case where the issue of contempt

is in dispute. The parties met and agreed that appellant

was not going to comply with the trial court's order. They

essentially stipulated to a finding of contempt. The order is

self-executing. If the payment was not made, imposition of

the fine went into effect. It is clear that it was the desire of the

parties to move on to this court for a resolution of the dispute.

2011 Thomson Reuters. No olaim to or€ainai U.S. Government Works. 3
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{¶ 37) This court posed the question conceming a final,

appealable order to the parties for the first time at oral

argtunent. Both parties argued that the order in question

is, in fact, a final, appealable order. This court has given

neither party an opportunity to brief the issue. App.R. 12(A)

(2) allows an appellate court to consider issues not briefed by

the parties. State v. Peagler (1996), 76 Ohio St.3d 496, 499,

668 N.E.2d 489. However, "***, when a court of appeals

chooses to consider an issue not briefed by the parties, the

court should notify the parties and give them an opportunity

to brief the issue." State v. Blackburn, l lth Dist. No.2001-

T-0052, 2003-Ohio-605, at ¶ 45. (Citation omitted.)

{¶ 381 Nevertheless, since it is beyond question that the

parties agree that there is contempt, no compliance by

appellant, and a penalty imposed, we should proceed to a
determination of the assignment of error in the interest of

judicial economy and expense.

2009 -Ohio- 2092

Footnotes
Trumbull Industries sells plumbing supplies, including vitreous china. Two sets of cousins own Trumbull Industries' common stock:

brothers Murray and Sam H. comprise one set and brothers Sam M. and Ken Miller comprise the other set. Sam M. is the sole tmstee

of the Samuel M. Miller Revocable Living Trust, which owns twenty-five percent of the outstanding voting shares ofTrumhull

Industries. Sam M. is Vice President of Sales and Marketing of Trumbull Industries and serves as the company's plumbingproducts

manager. Umbs is the former president of Briggs Plumbing Products, Inc. ("Briggs"), a supplier to Tmmbull Industries.

2 Appellahts later filed numerous amended complaints.

The matter was stayed by the trial court pending appellate review of the contempt citation.
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Baldwin's Ohio Revised Code Annotated

'ntle XVII. Corporations--Partnerships (Refs & Annos)

Chapter 1701. General Corporation Law (Refs & Annos)

Formation and Authority of Corporation

R.C. § 1701.13

1701.13 Authority of corporation

Currentness

(A) A corporation may sue and be sued.

(B) A corporation may adopt and alter a corporate seal and use the same or a facshnile of the corporate seal, but failure to affix

the corporate seal shall not affect the validity of any instnunent.

(C) At the request or direction of the United States government or any agency of the United States govemment, a corporation

may transact any lawful business in aid of national defense or in the prosecution of any war in which the nation is engaged.

(D) Unless otherwise provided in the articles, a corporation may take property of any description, or any interest in property,

by gift, devise, or bequest, and may make donations for the public welfare or for charitable, scientific, or educational purposes.

(E)(1) A corporation may indemnify or agree to indemnify any person who was or is a party, or is threatened to be made a party,

to any threatened, pending, or completed action, suit, or proceeding, whether civil, criminal, administrative, or investigative,

other than an action by or in the right of the corporation, by reason of the fact that he is or was a director, officer, employee,

or agent of the corporation, or is or was serving at the request of the corporation as a director, trustee, officer, employee,

member, manager, or agent of another corporation, domestic or foreign, nonprofit or for profit, a limited liability coinpany, or a

partnership, joint venture, trust, or other enterprise, against expenses, including attomey's fees, judgments, fines, and amounts

paid in settlement actually and reasonably incurred by him in connection with such action, suit, or proceeding, if he acted in good

faithand in a manner he reasonably believed to be in or not opposed to the best interests of the corporation, and, with respect to

any criminal actionor proceeding, if he had no reasonable cause to believe his conduct was unlawful. The termination of any

action, suit, or proceeding by judgment, order, settlement, or conviction, or upon a plea of nolo contendere or its equivalent,

shall not, of itself, create a presumption that the person did not act in good faith and in a manner he reasonably believed to be in

or not opposed to the best interests of the corporation, and, with respect to any criminal action or proceeding, he had reasonable

cause to believe that his conduct was unlawful.

(2) A corporation may indemnify or agree to indemnify any, person who was or is a party, or is threatened to be made a party,

to any threatened, pending, or completed action or suit by or in the right of the corporation to procure a judgment in its favor,

by reason of the fact that he is or was a director, officer, employee, or agent of the corporation, or is or was serving at the

request of the corporation as a director, trustee, officer, employee, member, manager, or agent of another corporation, domestic

or foreign, nonprofit or for profit, a limited liability company, or a partnership, joint venture, trust, or other enterprise, against

expenses, including attomey's fees, actually and reasonably incurred by him in connection with the defense or settlement of

such action or suit, if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests

of the corporation,except that no indemnification shall be made in respect of any of the following:

(a) Any claim, issue, or matter as to which such person is adjudged to be liable for negligence or misconduct in the performance

of his duty to the corporation unless, and only to the extent that, the court of common pleas or the court in which such action

or suit was brought determines, upon application, that, despite the adjudication of liability, but in view of all the circumstances

&exr J2019 Thosnsor, Reuters. No clairn to orsginal U.S. Government WorRs. ^
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of the case, such person is fairly and reasonably entitled to indenmity for such expenses as the court of common pleas or such

other court shall deem proper;

(b) Any action or suit in which the only liability asserted against a director is pursuant to section 1701.95 of the Revised Code.

(3) To the extent that a director, trustee, officer,employee, member, manager, or agent has been successful on the merits or

otherwise in defense of any action, suit, or proceeding referred to in division (E)(1) or (2) of this section, or in defense of

any claim, issue, or matter therein, he shall be indenmified against expenses, including attorney's fees, actually and reasonably

incurred by him in connection with the action, suit, or proceeding.

(4) Any indemnification under division (E)(1) or (2) of this section, unless ordered by a court, shall be made by the corporation

only as authorized in the specific case, upon a determination that indemnification of the director, trustee, officer, employee,

member, manager, or agent is proper in the circumstances because he has met the applicable standard of conduct set forth in

division (E)(1) or (2) of this section. Such determination shall be made as follows:

(a) By a majority vote of a quonun consisting of directors of the indemnifying corporation who were not and are not parties to

or threatened with the action, suit, or proceeding referred to indivision (E)(1) or (2) of this section;

(b) If the quorum described in division (E)(4)(a) of this section is not obtainable or if a majority vote of a quorum of disinterested

directors so directs, in a written opinion by independent legal counsel other than an attomey, or a frrm having associated with

it an attotney, who has been retained by or who has performed services for the corporation or any person to be indemnified

within the past five years;

(c) By the shareholders;

(d) By the court of common pleas or the court in which the action, suit, or proceeding referred to in division (E)(1) or (2) of

this section was brought.

Any determination made by the disinterested directors under division (E)(4)(a) or by independent legal counsel under division

(E)(4)(b) of this section shall be promptly communicated to the person who threatened or brought the action or suit by or in

the right of the corporation under division (E)(2) of this section, and, within ten days after receipt of such notification, such

person shall have4he right to petition the court of commonpleas or the court in which such action or suit was brought to review

the reasonableness of such determination.

(5)(a) Unless at the time of a director's act or omission that is the subject of an action, suit, or proceeding referred to in division

(E)(1) or (2) of this section, the articles or the regulations of a corporation state, by specific reference to this division, that

the provisions of this division do not apply to the corporation and unless the only liability asserted against a director in an

action, suit, or proceeding referred to in division (E)(1) or (2) of this section is pursuant to section 1701.95 of the Revised

Code, expenses, including attomey's fees, incurred by a director in defending the action, suit, or proceeding shall be paid by

the corporation as they are incurred, in advance of the final disposition of the action, suit, or proceeding, upon receipt of an

undertaking by or on behalf of the director in which he agrees to do both of the following:

(i) Repay such amount if it is proved by clear and convincing evidence in a court of competent jurisdiction that his action or

failure to act involved an act or omission undertaken with deliberate intent to cause injury to the corporation or undertaken with

reckless disregard for the best interests of the corporation;

(ii) Reasonably cooperate with the corporation concerning the action, suit, or proceeding.

(b) Expenses, including attomey's fees, incurred by a director, trustee, officer, employee, member, manager, or agent in

defending any action, suit, or proceeding referred to in division (E)(1) or (2) of this section, may be paid by the corporation

as they are incurred, in advance of the final disposition of the action, suit, or proceeding, as authorized by the directors in the

specific case, upon receipt of an undertaking by or on behalf of the director, trustee, officer, employee, member, manager, or

agent to repay such amount, if it ultimately is determined that he is not entitled to be indemnified by the corporation.

O 2011 Thomson Reuters. No claim to originai U.S. Government Vkorks, 2
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(6) The indemnification authorized by this section shall not be exclusive of, and shall be in addition to, any other rights granted

to those seeking indemnification under the articles, the regulations, any agreement, a vote of shareholders or disinterested

directors, or otherwise, both as to action in their official capacities and as to action in another capacity while holding their offices

or positions, and shall continue as to a person who has ceased to be a director, trustee, officer, employee, member, manager, or

agent and shall inure to the benefit of the heirs, executors, and administrators of such a person.

(7) A corporation may purchase and maintain insurance or furnish similar protection, including, but not limited to, trust funds,

letters of credit, or self-insurance, on behalf of or for any person who is or was a director, officer, employee, or agent of the

corporation, or is or was serving at the request of the corporation as a director, trustee, officer, employee, member, manager,

or agent of another corporation, domestic or foreign, nonprofit or for profit, a linvted liability company, or a partnership, joint

venture, trust, or other enterprise, against any liability asserted against him and incurred by him in any such capacity, or arising

out of his status as such, whether or not the corporation would have the power to indemnify him against such liability under

this section. Insurance may be purchased from or maintained with a person in which the corporation has a fmancial interest.

(8) The authority of a corporation to indenmify persons pursuant to division (E)(1) or (2) of this section does not limit the

payment of expenses as they are incurred, indemnification, insurance, or other protection that may be provided pursuant to

divisions (E)(5), (6), and (7) of this section. Divisions (E)(1) and (2) of this section do not create any obligation to repay or

return payments made by the corporation pursuant to division (E)(5), (6), or (7).

(9) As used in division (E) of this section, "corporation" includes all constituent entities in a consolidation or merger and the

new or surviving corporation, so that any person who is or was a director, officer, employee, trustee, member, manager, or agent

of such a constituent entity, or is or was serving at the request of such constituent entity as a director, trustee, officer, employee,

member, manager, or agent of another corporation, domestic or foreign, nonprofit or for profit, a lunited liability company, or

apartnership, joint venture, trust, or other enterprise, shall stand in the same position under this section with respect to the new

or surviving corporation as he would if he had served the new or surviving corporation in the same capacity.

(F) In carrying out the purposes stated in its articles and subject to limitations prescribed by law or in its articles, a corporation

may:

(1) Purchase or otherwise acquire, lease as lessee, invest in, hold, use, lease as lessor, encumber, sell, exchange, transfer, and

dispose of property of any description or any interest in such property;

(2) Make contracts;

(3) Form or acquire the control of other corporations, domestic or foreign, whether nonprofit or for profit;

(4) Be a partner, member, associate, or participant in other enterprises or ventures, whether profit or nonprofit;

(5) Conduct its affairs in this state and elsewhere;

(6) Borrow money, and issue, sell, and pledge its notes, bonds, and other evidences of indebtedness, and secure any of its

obligations by mortgage, pledge, or deed of trust of all or any of its property, and guarantee or secure obligations of any person;

(7) Resist a change or potential change in control of the corporation if the directors by a majority vote of a quonun determine

that the change or potential change is opposed to or not in the best interests of the corporation:

(a) Upon consideration of the interests of the corporation's shareholders and any of the matters set forth in division (E) of section

1701.59 of the Revised Code; or

(b) Because the amount or nature of the indebtedness and other obligations to which the corporation or any successor or the

property of either may become subject in connection with the change or potential change in control provides reasonable grounds

to believe that, within a reasonable period of time, any of the following would apply:
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(i) The assets of the corporation or any successor would be or become less than its liabilities plus its stated capital, if any;

(ii) The corporation or any successor would be or become insolvent;

(iii) Any voluntary or involuntary proceeding under the federal bankruptcy laws concerning the corporation or any successor

would be commenced by any person.

(8) Do all things permitted by law and exercise all authority within the purposes stated in its articles or incidental to its articles.

(G) Irrespective of the purposes stated in its articles, but subject to limitations stated in its articles, a corporation, in addition to

the authority conferred by division (F) of thisBection, may invest its funds not currently needed in its business in any shares or

other securities, to such extent that as a result of the investment the corporation shall not acquire control of another corporation,

business, or undertaking the activities and operations of which are not incidental to the purposes stated in its articles.

(H) No lack of, or limitation upon, the authority of a corporation shall be asserted in any action except (1) by the state in an

action by it against the corporation, (2) by or on behalf of the corporation against a director, an officer, or any shareholder as

such, (3) by a shareholder as such or by or on behalf of the holders of shares of any class against the corporation, a director, an

officer, or any shareholder as such, or (4) in an action involving an alleged overissue of shares. This division shall apply to any

action brought in this state upon any contract made in this state by a foreign corporation.

Credits
(1994 S 74, eff. 7-1-94; 1990 S 321, eff. 4-11-90; 1986 H 902; 1974 S 155; 132 v S 75; 130 v S 121; 126 v 432)

Editors' Notes

OSBA CORPORATION LAW COMMITTEE

1986:

Unless the corporation's articles or regulations specify that division (E)(5)(a) does not apply to the corporation, the amendment

to thisdivision requires the advancement of adirector's expenses upon receipt of an undertaking by him (1) to repay if it

is determined that his conduct was such that monetary damages would have been recoverable under section 1701.59 and

(2) to cooperate with the corporation. The provision for the permissive advancement of expenses preserves the substance of

present law except that the prescribed undertaking requires repayment only if it is held that the indemnitee is not entitled to

be indemnified.

The changes in division (E)(6) and the addition of division (E)(8) are designed to make it clear that indemnification is not

limited to that authorized by divisions (E)(1) and (E)(2). No change in present law is intended.

The language of the first sentence of division (E)(7) has been expanded to clarify what is believed to have been the law prior

to the amendment. The amended language expressly states that less traditional forms of insurance and other arrangements

providing similar protection are pemnitted.

1974:

Sections 1701.13(E) and 1702.12(E):

(a) make clear that not only must there be a quorum of disinterested directors present when indemnification is authorized, but

such authorization must be by a majority of such quorum;

(b) provide that for counsel to be deemed "independent counsel" for the purpose of determining whether indenmification

should be made such counsel and those associated with him must not have been employed by or have rendered services to the

corporation or any person to be indemnified for five years prior to the determination;
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(c) provide that a determination to indemnify by a disinterested quorum of directors or independent counsel shall be

communicated to the person who has brought or threatened to bring an action against officers, directors, or others and such

person shall have the right to seek review of the reasonableness of such determination by the common pleas court or the court

in which the action was brought or threatened to be brought; and

(d) provide that if a person serves as trustee of a non-profit corporation at the request of another corporation, the latter may

indemnify him in appropriate circumstances, and that if a person serves as director of a profit corporation at the request of a

non-profit or other corporation, the latter may indemnify him in appropriate circumstances.

The amendments incorporate a number of the changes recently made by Delaware.

1967:

The purpose of the amendinent of division (E) is to clarify the authority and circumstances under which a corporation may

indemnify directors, officers, and employees. Division (E) is divided into three paragraphs.

Division (E) (1) sets forth a statutory basis for indemnifying directors, officers, and employees whether or not there isan

indemnification provision in the articles or the regulations, but it only permits indemnification for expenses actually and

necessarily incurred in the defense of any pending or threatened action, suit, or proceeding and, in the absence of an adjudication,

only if the three affirmative determinations are made by a disinterested quorum of directors. Any interested director is

disqualified as to both voting and determination of a quorum. If a disinterested quonun of directors cannot be obtained,

indemnification under division (E) (1) is not permitted.

Division (E) (2) permits indemnification pursuant to provisions contained in the articles, the regulations, or any agreement

authorized or resolution adopted by the shareholders if indemnification for expenses under division (E) (1) is unavailable

because of the absence of a disinterested quorum of directors or if indemnification is desired against judgments, decrees, fines,

penalties and amounts paid in settlement in connection with the defense of any threatened as well as any pending action, suit,

or proceeding. The shareholder vote is the same as that specified for the adoption of regulations under RC 1701.11. The same

affirmative determinations are required under division (E) (1) as under division (E) (2) except that such determinations may be

made by or in accordance with any other method which may be established by the articles, the regulations, or the agreement

authorized or resolution adopted by the shareholders.

Division (E) (3) retains the present statutory provision that the statute shall not be deemed exclusive of other rights to

indenmification which such persons may have from the corporation and recognizes the purchase of insurance as a method the

corporation may employ in providing indemnification.

The amendment contains the limitation to the effect that indemnification is not permitted if the person has been adjudicated

negligent or guilty of misconduct in the performance of his duties to the corporation and adds the additional limitations that he

must have acted in good faith in what he reasonably believed to be the best interests of the corporation and that, in the case of

any criminal action, suit, or proceeding, he had no reasonable cause to believe that his conduct was unlawful.

The words "civil or criminal" are added by way of description of the actions, suits, or proceedings inorder to make clear that

indemnification is permitted not only for civil actions but also for criminal actions, as, for example, criminal actions under

antitrust or securities laws.

The amendment also makes it clear that employees may be indemnified as well as directors and officers.

Paragraph (F) (4) makes it clear that a corporation may enter into partnerships, joint ventures, and similar associations.

1963:

:, Cc 2011 Thomson Reuters. No claim to r:iiginal U.S. Government VVorks. 5
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The purpose of the amendment is to clarify that an Ohio corporation may acquire control of foreign as well as domestic

corporations.

1955:

Based on present Sec. 1701.11 and, as to division (C), on present Sec. 1701.05. Also based in part onpresent Sec. 1702.26.

The material has been rearranged and condensed.

The provision in division (D) with respect to donations for the public welfare or for charitable, scientific, or educational purposes

is new in this section. At present this subject is covered by Sec. 1702.26, which section is defective in tnany particulars. For

example, it provides that a corporation may co-operate with other corporationsin making contributions. This is too narrow,

because many corporations have caused foundations or charitable corporations to be formed to which they make donations

without co-operating with any other corporations. It is not clear under the present section whether gifts may be made to a political

subdivision, as, for example, a municipal hospital or airport. Moreover, under present Sec. 1702.26 contributions are limited

on the basis of the annual net income of a calendar year before federal taxes, whereas many corporations have a fiscal year

other than a calendar year. Also, this linritation is difficult to apply in the middle or sometimes even at the end of a year before

the books have been audited for the year. Other states that have legislated on this subject have not found it necessary to limit

the power of corporations to make donations so specifically as in Sec. 1702.26. Typical statutory provisions are along the lines

proposed in above division (D). This is the case in Arkansas,California, Colorado, Connecticut, Delaware, Illinois„Kansas,

Maine, Maryland, Michigan, Minnesota, Mississippi, Missouri, Nebraska, Nevada, New Hampshire, New Mexico, New York,

Oregon, Pennsylvania, Washington, West Virginia, and Wisconsin. Of course, as in other cases of exercise of corporate powers,

the directors must act in this matter with reason and prudence.

Division (E) is new. Many states have statutes pennitting a corporation to indemnify its directors and officers who are sued

by reason of serving the corporation as a director or officer against the expenses incurred by them in defending themselves,

unless they are found to have been guilty of misconduct or wrongdoing. The right to indemnify against expenses is particularly

appropriate where lawyers, executors, or family or business friends serve as directors on the boards of corporations in which

they have no interest themselves, but serve at the request of, or for the convenience of, other persons. Many Ohio corporations

now have provisions in the articles or regulations on the subject of indemnification. Such provisions are almost a commonplace.

It is believed that the implied powers of a corporation permit it to include such provisions in the articles or regulations but, in

line with modern legislation in other states, the matterehould be definitely settled in Ohio by statute. It is specifically provided

that the statutory provisions shall not be deemed exclusive of other rights to indemnification.

Notes of Decisions (245)

Current through 2011 Files 1-19, ofthe 129th GA (2011-2012), apv. by 5/24/11, and filed with the Secretary of State by 5/27/11.

'C' 2.011 7ml

`eSikarvP3ext C 2011 Thomson Reuters. No c€aitn to arigEnai iJ.S. Government V?Jorks.

! 0.5. GovarmneeS Works.
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Baldwin's Ohio Revised Code Annotated

Title XVII. Corporations--Partnerships (Refs & Annos)

Chapter 1701. General Corporation Law (Refs & Annos)

Board of Directors

R.C. § 1701.59

1701.59 Authority of directors; liability; standard of care

Currentness

(A) Except where the law, the articles, or the regulations require action to be authorized or taken by shareholders, all of the

authority of a corporation shall be exercised by or under the direction of its directors. For their own government, the directors

may adopt bylaws that are not inconsistent with the articles or the regulations. The selection of a time frame for the achievement

of corporate goals shall be the responsibility of the directors.

(B) A director shall perfonnthe director's duties as a director, including the duties as a member of any committee of the directors

upon which the director may serve, in good faith, in a manner the director reasonably believes to be in or not opposed to the

best interests of the corporation, and with the care that an ordinarily prudent person in a like position would use under similar

circumstances. In perfonning a direotor's duties, a director is entitled to rely on information, opinions, reports, or statements,

including financial statements and other financial data, that are prepared or presented by any of the following:

(1) One or more directors, officers, or employees of the corporation who the director reasonably believes are reliable and

competent in the matters prepared or presented;

(2) Counsel, public accountants, or other persons as to matters that the director reasonably believes are within the person's

professional or expert competence;

(3) A committee of the directors upon which the director does not serve, duly established in accordance with a provision of

the articles or the regulations, as to matters within its designated authority, which committee the director reasonably believes

to merit confidence.

(C) For purposes of division (B) of this section, the following apply:

(1) A director shall not be found to have violated the director's duties under division (B) of this section unless it is proved by

clear and convincing evidence that the director has not acted in good faith, in a manner the director reasonablybelieves to be

in or not opposed to the best interests of the corporation, or with the care that an ordinarily prudent person in a like position

would use under similar circumstances, in any action brought against a director, including actions involving or affecting any

of the following:

(a) A change or potential change in control of the corporation, including a detennination to resist a change or potential change

in control made pursuant to division (F)(7) of section 1701.13 of the Revised Code;

(b) A termination or potential termination of the director's service to the corporation as a director;

(c) The director's service in any other position or relationship with the corporation.

G 2011 Thomson Reuters. No elal¢n ts, originaJ U.S. Governrneni Vttc,rks. 1
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(2) A director shall not be considered to be acting in good faith if the director has knowledgeconcerning the matter in question

that would cause reliance on information, opinions, reports, or statements that are prepared or presented by the persons described

in divisions (B)(1) to (3) of this section to be unwarranted.

(3) Nothing contained in this division limits relief available under section 1701.60 of the Revised Code.

(D) A director shall be liable in damages for any action that the director takes or fails to take as a director only if it is proved

by clear and convincing evidence in a court of competent jurisdiction that the director's action or failure to act involved an act

or omission undertaken with deliberate intent to cause injury to the corporation or undertaken with reckless disregard for the

best interests of the corporation. Nothing contained in this division affects the liability of directors under section 1701.95 of the

Revised Code or limits relief available under section 1701.60 of the Revised Code. This division does not apply if, and only to

the extent that, at the time of a director's act or omission that is the subject of complaint, the articles or the regulations of the

corporation state by specific reference to this division that the provisions of this division do not apply to the corporation.

(E) For purposes of this section, a director, in determining what the director reasonably believes to be in the best interests of

the corporation, shall consider the interests of the corporation's shareholders and, in the director's discretion, may consider any

of the following:

(1) The interests of the corporation's employees, suppliers, creditors, and customers;

(2) The economy of the state and nation;

(3) Community and societal considerations;

(4)'fhe long-term as well as short-term interests of the corporation and its shareholders, including the possibility that these

interests may be best served by the continued independence of the corporation.

(F) Nothing contained in division (C) or (D) of this section affects the duties of either of the following:

(1) A director who acts in any capacity other than the director's capacity as a director;

(2) A director of a corporation that does not have issued and outstanding shares that are listed on a national securities exchange

or are regularly quoted in an over-the-counter market by one or more members of a.national or affiliated securities association,

who votes for or assents to any action taken by the directors of the corporation that, in connection with a change in control of

the corporation, directly results in the holder or holders of a majority of the outstanding shares of the corporation receiving a

greater consideration for their shares than other shareholders.

Credits
(1999 H 78, eff. 3-17-00; 1990 S 321, eff. 4-11-90; 1988 H 708; 1986 H 428, H 902; 1984 H 607, H 262; 1981 H 455; 1980

S 174; 132 v S 75; 130 v S 264; 126 v 432)

OSBA CORPORATION LAW COMMITTEE

1986:

The addition to division (B) conforms it to division (E) of Sec. 1701.13, which, among other things, provides for director

indemnification.

The changes in division (C) are intended to make it clear that a director has the benefit of a presumption that he is acting in good

faith and in a manner he reasonably believes is in (or not opposed to) the best interests of the corporation in all cases, including

those affecting or involving a change in control or a termination of his services. It is believed that the changes are necessary

awht CC 2011 Thamsnn Reuters. No claim to c:riginal U.S. Government Works.
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because of the adoption by some courts, notably those of Delaware, of the view that, in such cases, the director becomes an

interested party and, as a result, loses the benefit of the business judgment rule.

Division (D) is new. It is designed to relieve the director of responsibility for money damages except when it is proven by clear

and convincing evidence that the director has breached or failed to perform his duties and that his act or omissionin so doing

was consciously undertaken with deliberate intent to cause injury to the corporation or with reckless disregard for the interests

of the corporation. The amendment frees the director from monetary liability for negligence in any degree. The amendment

does not affect other forms of relief and the directors remain liable for violations of Sec. 1701.95.

It is believed to be important for corporations to be able to obtain and retain those persons who can best serve as directors. It

isalso important that the directors of corporations feel free to use their best judgment in making business decisions that are

in the best interest of the corporation and its shareholders without undue concem for personal liability. It is also believed that

it is important for corporations to be able to attract and retain "outside" (non-management) directors who are in a position to

provide independent judgment. The amendments to Sec. 1701.59 are designed to help achieve these goals.

The purpose of the amendment adding division (D) is to make clear that, in determining what is in the best interest of the

corporation, a director, inaddition to considering the interests of the corporation's shareholders, may take into account the

interest of others specified in the amendment on whom directors' decisions may have an effect.

TheCommittee believes that Ohio law presently permits a director to take into aecount interests other than those of shareholders;

however, theCommittee believes that it is desirable to specify and clarify the breadth of the interests which a director may

consider.

See the first paragraph of the 1984 comment following Sec. 1701.591.

1980:

The amendments are based upon § 35 of the Model Business Corporation Act, as revised in 1974. It adopts for the first time

in Ohio a statutory statement of the standard of care for directors derived from the common law, "Business Judgment Rule"

and restates the reliance test to include reliance upon material furnished by a eommittee of directors. A detailed analysis of the

amending language is contained in the comments drafted by the ABA Committee On Corporate Laws for use with the Model

Act. These are noted in the Business Lawyer; Vol 30, January, 1975.

The opening language of the present section is retained. This language has fumished the basis under existing practice for the

validation of shareholder agreements reserving special powers to the shareholders, amatter of particular significance in close

corporations.

1967:

The purpose of the amendment adding division (B) is to establish a good faith reliance test for determining the7esponsibility

of directors in the discharge of their duties. Reference is made to 1701.37(A) for a statement of the obligation of a corporation

to maintain books and records of account and to 1701.95 for a statement of the director's right to rely upon fmancial statements

of the corporation in the defense of liabilities which may be inserted under divisions (A)(1) or (2) thereof.

See the comment following 1701.11 respecting the deletion of the former last sentence of division (A).

1955:

The first sentence is taken from present Sec. 1701.63, except that the provisions in the present section as to the number of

directors and their qualifications are left out, as being more appropriately covered in other sections. The second sentence is

taken from present Sec. 1701.70.

OwPlexr L 2011 Thomson Reuters. No claim to original J.S. Government Works.
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Notes of Decisions(206)

Current through 2011 Files 1 - 19, of the 129th GA (2011-2012), apv. by 5/24/11, and filedwith the Secretary of State by 5/27/11.

Fad rsf Boerrrnent ' .(4" 2611 Tawnson Rc uters N'o c€airn to origina[ U.S. Governnent Woiks.

^9 2011 -4-hcrnsQn Reuters. No claim to original U.S. Government Ntcarks.
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HB 1161 Cont'd 1974 Laws of Ohio 1974

therefor as required by sections 4517.01 to 4517.18 [, dnelustce;] of
the Revised Code.

4517.19 Maintenance ofrecords

See. 4517.19. No manufacturer [a€] OR DISTRIBUTOR OF
MOTOR VEI3ICLES or dealer in motor vehicles, nor any owner,
proprietor, person in control, or keeper of any garage, stable, shop,
or other place of business, shall fail to keep or eause to be kept
any reeord required by law.

Bff.9-30-74
Passed 6-6-74 Approved by Governor 6-29-74
Filed 7-1-74 File No. 369

T.o amend sections 1701.07, 1701.13, 1701.15,
1701.18, 1701.30, 1701.35, 1701.39, 1701.60,
1701.61, 1701.73, 1701.81, 1701.84, 1701.85,
1701.86 1702.06, 1702.12, 1702.16, 1702.31,

1702.38, 1702.41, 1702.43, 1702.47, 1703.11,
and 5733.22 of the Revised Code relative to

the eonduct, franchise, and tazation of cor-

porations.

SECTiuN 1. That sections 1701.07, 1701.13, 1701.15, 1701.18,
1701130, 1701.35, 1701.39, 1701.60, 1701.61, 1701.73, 1701.81,
1701.84, 1701:85, 1701.86, 1702.06, 1702.12, 1702.16, 1702.31,
1702.38, 1702.41, 1702.43, 1702.47, 1703.11, and 5733.22
Revised Code be amended to read as follows:

of the

1701.07 Statutory agent

Sec. 1701.07. (A) Every corporatiosshall have'and main-
tain an agent (sometimes referred to as the "statutory agent"),
upon whotn any process, notice, or demand requiredor permitted
by statute to be served upon a corporation may be served. Such
agent may be a natural person who is a resident of the county in
this state in which theprincipal office of the corporntion is loeated,
or may be a domestic corporation or a foreign corporation holding
a license as such under the laws ofthis state which is authorized
by its articles of incorporation to act as such agent, and which has
a business address in the countyin this state in which is located
the principal office of the corporation designating such agent.

(B) Thesecretary of state shall not accept original articles
for Tiling unless there is filed with the articles a written appoint-
ment of an agent,signed by.the incorporators or a majority of
them. In all other cases the corporation shall appoint the agent and
shall fde in the office of the secretary of state a written appoint-
ment of such agent.

(C) The written appointment of an agent shall set furth
the name and address in such county of the agent, including the
atreet andmanber or other particular description, and shall other-
wise be in such form as the secretary of state prescribes. The seo_
retary of state shall keep a reeord of the namos of corporations,
and the names and addresses of their respective agents.

(D) If any agent dies, removes from the county, or resigns,.
the corporation shall forthwith appoint another agent and file [in
the e€€iee e€] WITH the aeeretary of state a wri<ten appo3ntment of
such agent. If an amendment to the articles changea the principal
office of the eurporation in this state to another county, the eorpo-
ration shall forthwith appoint anothet agent and file [ie the e€€iee
et] WITH the secretary of ehate a written appointment of such
agent unless tpe agent is a corporate agont and haa a business

address in such other county, in which event the eorporation shall
forthwith file with the secretary of state a written statement
setting forth the business address of such corporate agent in such
otheroounty.

(E) If the agent changes his or its address from that ap-
pearing upon the record in the office of the secretary of state, the
corporation shall forthwith file with the secretary of state a writ-
ten statement setting forth the new address in such eounty.

(F) An agent may resign by filing with the secretary of
state a signed statement to that effect. The secretary of state shall
forthwith mail a copy of such statement to the corporation at its
principal office. Upon the expiration of sixty days after such filing,
the authority of the agent shall terminate.

(G) A eorporation may revoke the appointment of anagent
by fding with the secretary of state a written appointment of an-
other agentand a statement that the appointment of the former
agent is revoked.

(H) Any process, notice, or dp.mand required or permitted
by statute to be served upon a corporation may be served upon
such corporation by delivering a copy thereof to its agent, if a
natural person, or by delivering a copy thereof at the address of its
agent in the eounty in thisstate in which the principal office of the
corporation is located, as such address appears upon the record in
the office of the secretary of state. If (1) the agent cannot be
found, or (2) the agent no longer.has said address, or(3) the
corporation has failed to maintain an agent as required by this
section, and if in any such case the party desiring that such
process, notice, or demand be served, or the agent or representative
of said party, shall have filed with the secretary of state an af-
fidavit stating that one of the foregoing conditions exists and stat-
ingthe most recent address of said corporation which said party
after diligent search has been able to ascertain, then service of
process, notice, or demand upon the secretary of state, as the agent
of the corporation, may be initiated by delivering to him or at his
office quadruplicate copies of such process, notice, or demand and
by paying to him a fee of five dollars. The secretary of state shall
forthwith give telegraphic notice of such delivery to the corpora-
tion at itsprincipal office as ahown upon the record in his office and
also to the corporation at any different address shown on its last
franchise tax report filed in this state, and also to the corporation
at any different address set forth in the above mentioned affidavit,
and shall forward to the corporation at each of said addresses, by
registeredmail, with request for return receipt, a copy of such
process, notice, or demand; and thereupon service upon the cor-
poration shall be deemed tohave been made.
' (I) Theesecretary of state shall keep a record of each process,

notice, and demand delivered to him or at his office under thrs sec-
tion or any other law of this state which authorizes service upon
him, and shall record the time of such delivery and his action there-
after with respect thereto.

(J) This section does not limit or affect the right to serve
any proeess, notice, or demand upon a corporation in any other
mannerpermitted by law.

(K) Every corporation shall state in each annual report filed
by it with the department of taxation the name and address of its
statutory agent.

(L) Except when an original appointment of an agent is filed
with the original articles, a written appointment of an agent or a
written statement filed by a corporation rae the e€€iee of] WITH the
secretary of stateshall be signed by TIiE CHAIRMAN OF THE
BOARD,_ the president, a vice-president, [er] the secretaryy OR
AN ASSISTANT SECRETARY [e€ t§e e3eperat5ea].

(M) For filing a written appointment of an agentother than
one filed with original articles, and for filing a statement of change
of address of an agent or a statement of the business address of
a corporate agent in another county or a written resignation of an
agent, the secretary of state shall charge and eolleet a fee of one
dollar.

(N) Upon the failure of any corporation to appoint another
agent or to file a statement of change of address of an agent or a
statement of the business address of a corporate agent in another
county when required by this section, the secretary of state shall
give notice thereof by registered mail to such corporation and un-
less such default is cured within thirty days after the mailing of
such notice or within such further period as the seeretary of state
grants, the secretary of state may, upon the expiration of such
period, cancel the articles of such corporation, give notice of such
cancellation to the corporation by registered mail, and make a
notation of such cancellation on his records.

A corporation whose articles have been cancelled may be rein-
stated by filing an application for reinstatement and the required
appointment of agent or required statement, and by paying a filing
fee of ten dollars. The secretary of state shall furnish the taxeom-
missioner a monthly list of all corporations cancelled and reinstated
under [the previaien of] this division.

(0) This section does not apply to banks, trust companies,
insurance eompanies, or any corporation defined under the laws of
this state as a public utility for taxation purposes.
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1701.13 Authority of corporetion

Sec. 170L13: (A) A corporation may sue and be sued.
(B) A corporation may adopt and alter a corporate seal and

use the same or a facsimile thereof, but failure to affiz the cor-
porate seal shall not affect the validity of any instrument.

(C) At the request or direction of the United States gov-
ernment or any agency thereof, a corporation may transact any
lawful business in aid of national defense or in the prosecution of
any war in which the nation is engaged.

(D). Unless otherwise provided in the articles, a corporation
may take property of any description, or any interest therein, by
gift, devise, or bequest, and may make donations for the public
welfare or for charitable, scientific, or educational purposes.

[149^ 41)] [A ear3eatla<. uo, isjoneni€y ee agre^ se odemeify
e dieeeEoe; e€€ieer; ee emglegee; er, a€er^er direeter; e€€e¢er; se em-
¢leyee; se any pereoe who is eerving ee has serred at it6 reqxeeE as a
diFeeEoe; e€€ieef, or ea;gloyee e€ another eeeparaties agaiaet espeseee
eetuallgasd n--̂-ssa,z:.p iuearred by hias ia eesneeteea w#§ Ebe de€esee
of any $aadieg er threatened aefiau; eeit; ee pme--ag-, erimin:d se

to w3iiek he is ee may ke made a¢aetp bg reasoa ef being or
havieg b2eu eueb direeteF e€fieer; ee ee'pleyee; grevided fa) he ie
-djuElieated ev Ae£eraHaed ee6 Le aave keen eegligesE es guilby of
^iceeadue6 in the fe^e e€ his dubg ta the eerpeeatiea e€ rvbieh
he is® direeter, -ef€}¢er7 ^¢rap}epee; fl}} ka ia dekezssiaed te have
aeted in geed€ai6h is what he eeaeem'daly 9e}icwed to be the best ia-
teree6 e€ euek eexperaHea aaA {e}, ie aay matter the eWrjeeO a€ e
eri^'xse} ae6iea oui^, se r-'-ag,' 9e 4s deteemiaed Ee base had no
reaessakle eaxse te §eNece thaE his eeeduet was uIawful, 4`Ae Aeter-

.-ieatdea as te (b-) aad (e} ersk, is Ebe abeesee e€ as adjuliea8iea es
to {a4 by a eeerE e€ ee®petesE juriedietiea Ehe dete'ansatsee se Ee
{a} e6e14 be eoAe bg L6e dieceEere e€ the 'adesnityins eatryoFatiee
aeHSg at a eieetiag aa whiek a querura eovaietisp e€ direetees w§o are
se8gae6iee ts ee Ehr'eeteaed aviEb any sue6 aetiea; evie ee p---,^aa:a^
iagres¢a8, Aep dieeeter w§e Is a paH,y Ee sr td^reaSeaed w16U aag euek
aetiee; euiL, er preeeediag ohal4 ust be quati€ierl Ee t^eLe aad^ i€ €er
t§ie feases a gaer-um e€ direetere easeet be eHteiaed Le vete ee eue§
I eksaniAeatenn; ee hdemuireatien ehall §e made eseev5 ie aeeerdaaee
witkdivisiea^94 {3} or {€) (2} e€ this eeeEiee:

{-2) A eeeHexaEioe; pureaan5 to sis arEieles; its rsgel^, er
aay ageeereeat auEkeeised or s eeeeleties adegte& 4p Ebe a6are§eldees
aa a a^eeEiag held €er eae& purg¢s¢ by E§e a£€irunt3ve vete o€ the
. keklees e€ eharvre enLiEkiag !heffi Eu exexeise a mejeai8g e€ b6e retiag
pewee e€ the eeegsreHen en seek ryeepesal se antherised eeadegted
^thexS a eieeAing by the wFtEEea ee»sea5 e€ t§e §eldees e€ shares
eatitlieg thesz to eaexeise Eweihirde e€ t6e vetiag gewer ea sueh g'se-
gestF may isdeausi€y or agree to iade>smfy sueb direeEef e€€ieee; ae
et-ple}ee agaies3 espeasee-, °^^,rad-erce-% c}eerees; €ines pexap,ies; av
arseuats ^aid in eeltlesse5 in eesaeeteen rvlih fke defesse a€ asg gead-

::.ing eeE§reafened aeEiea; euit; er, p.--̂ed;ag, ec'irsisa! oe eivik te w§iek
he is or srag 6e eeele e par4y by reaeee e€ being er kavisg beea sueb
d'+reetef s€f-ieer; ee emrylavee peevide§ e det, riaaHea is made by
8ka dixeel»re in EHe enanner set €ertb in devieie.x {$} {-F) of ekio eee -
Eieaer ie svade bg or in eeeordaaes wit§ a eiethed ekabli.64 by Lhe
arHek"., the eegula6eees^, eueh egeee^eaE se sue$ seeeFxEies (a} that
sueh direetef e€€ieer; oe empleyee was ee6 aed §ae ee6 been adgudi-
eaLVr] te ha+^e been; negligenE ea guilty of eiisee>#ue6 ia Ebe fmformarte
e€ kis daAy te Eke easryeratien e€ wkiek be is e direeter; ef€ieeF er
eepleyeer?h} lbad §e aeted ia geed €aitU ia wha6 he reaseaably be-
lieved to be the 13esE ial:erest a€ sae& e^por^a; and (e^ that; in aa,
axatter tbe sebjeet ete eri^iaek aet-iae-, seit; ee pro--.-aad;ae, he kad ao
veesenaHle eaase te beFiece bkat §is eeeduet was e.Ievial.

^ rights ^^e^ else4r eb"'$e d d̂eemed gaelueice e€ anp
em»Ieyee aes, be ea-

titled under Ebe aaHelea, the eegg}atiehs aay eereemea^ eag 3aeur-
eeee ijurekased by the easperatiou; vete ef skareheld¢ra• or a'h.'aP]

(E) (1) A CORPORATION MAY INDEMNIFY OR
AGREE TO INDEMNIFY ANY PERSON WHO WAS OR IS A
PARTY OR IS THREAI'ENED TO BE MADE A PARTY, TO ANY
THREATENED, PENDING, OR COMPLETED ACTION, SUIT,
OR PROCEEDING, 4VHETHER CIVIL, CRIMINAL, ADMINIS-
TRATIVE, OR INVESTIGATIVE, OTI4ER THAN AN ACTION
BY OR IN THE RIGHT OF THE CORPORATION, BY REASON
OF THEFACT THAT HE IS OR WAS A DIRECTOR, OFFICER,
EMPLOYEE, OR AGENTOF THE CORPORATION, OR IS OR
WAS SERVING AT THE REQUEST OF THE CORPORATION
AS A DIRECTOR, TRUSTEE, OFFICER, EMPLOYEE, OR
AGENT OF ANOTHER CORPORATION, DOMESTIC OR FOR-
EIGN, NONPROFIT OR FOR PROFIT, PARTNERSHIP, JOINT
VENTURE, TRUST, OR OTHER ENTERPRISE, AGAINST EX-
PENSES, INCLUDING ATTORNEYS'FEES, JUDGMENTS,
FINES, AND AMOUNTS PAID IN SETTLEMENT ACTUALLY
AND REASONABLY INCURRED BY HIMIN CONNECTION
WITH SUCH ACTION, SUIT, OR PROCEEDING IF HE ACTED
IN GOOD FAITH AND IN A MANNER HE REASONABLY
BELIEVED TO BE IN OR NOT OPPOSED TO THE BEST IN-
TERESTS OF THE CORPORATION, AND WITH RESPEGT TO
ANY CRIMINAL ACTION OR PROCEEDING, HAD NO REA-
SONABLE CAUSE TO BELIEVE HIS CONDUCT WAS UN-
LAWFUL. THE TERMINATION OF ANY ACTION, SUIT, OR

PROCEEDING BY JUDGMENT, ORDER, SETTLEMENT, CON-
VICTION, OR UPON A PLEA OF NOLO CONTENDERE OR ITS
EQUIVALENT, SHALL NOT, OF ITSELF, CREATE A PRE-
SUMPTION THAT THE PERSON DID NOT ACT IN GOOD
FAITH AND IN A MANNER WHICH HE REASONABLY BE-
LIEVED TO BE IN OR NOT OPPOSED TO THE BEST IN-
TERESTS-0F THE CORPORATION, AND WITH RESPECT TO
ANY CRIMINAL ACTION OR PROCEEDING, HE HAD REA-
SONABLE CAUSE TO BELIEVE THAT HIS CONDUCT WAS
UNLAWFUL:

(2) A CORPORATION MAY INDEMNIFY OR AGREE TO
INDEMNIFY ANY PERSON WHO WAS OR IS A PARTY, ORIS
THREATENED TO BE MADE A PARTY TO ANY THREAT-
ENED, PENDING, OR C.OMPLETEDACTION OR SUIT BY OR IN
THE RIGHT OF THE CORPORATION TO PROCURE A JUDG-
MENT IN ITS FAVOR BY REASON OF THE FACT THAT HE IS
OR WAS A DIRECTOR, OFFICER, EMPLOYEE, OR AGENT OF
THE CORPORATION. OR IS OR WAS SERVING AT THE RE-
QUEST OF THE CORPORATION AS A DIRECTOR, TRUSTEE,
OFFICER, EMPLOYEE, OR AGENT OF ANOTHER. CORPORA-
TION, DOMESTIC OR FOREIGN, NONPROFIT OR FOR PROFIT,
PARTNERSHIP, JOINT VENTURE, TRUST, OR OTHER EN-
TERPRISE AGAINST EXPENSES,INCLUDING ATTORNEYS'
FEES,ACTUALLY AND REASONABLY INCURRED BY HIM
IN CONNECTION WITH THE DEFgNSE OR SET'fLEMENT OF
SUCH ACTION OR SUIT IF HE ACTED IN GOOD FAITH AND
IN A MANNER HEREASONABLY BELIEVED TO BE IN OR
NOT OPPOSED TO THE BEST INTERESTS OF THE COR-
PORATION, EXCEPT THAT NO INDEMNIFICATION SHALL
BE MADE IN RESPECT OF ANY CLAIM, ISSUE, OR MA4TER
AS TO WHICHSUCH PERSON SHALL HAVE BBEN AD-
JUDGED TO BE LIABLE FOR NEGLIGENCE OR MISCONDUCT
IN THE PERFORMANCE OF HIS DUTY TO THE CORPORA-
TION UNLESS, AND ONLY TO THE EXTENT THAT THE
COURT OF COMMON PLEAS, OR THE COURT INWHICH
SUCH ACTION OR SUIT WAS BROUGHT SHALL DETERMINE
UPON APPLICATION THAT, DESPITE THE ADJUDICATION
OF LIABH.ITY, BUT IN VIEW OF ALL THE CIRCUMSTANCES
OF THE CASE, SUCH PERSON IS FAIRLY AND REASON-
ABLY ENTTTLED TO INDEMNITY FOR SUCH EXPENSES AS
THE COURT OF COMMON PLEAS OR SUCH OTHER COURT
SHALL DEEM PROPER.

(3) TO THE EXTENT THAT A DIRECTOR, TRUSTEE,
OFFICER, EMPLOYEE, OR AGENT I;AS BEEN SUCCESSFUL
ON THE MERITS OR OTHERWISE IN DEFENSE OF ANY AC-
TION, SUIT, OR PROCEEDING REFERRED TO IN DIVISIONS
(E),-,(1) AND (E) (2) OF THIS SECTION, OR IN DEFENSE OF
ANY CLAIM, ISSUE, OR MATTER THEREIN, HE SHALL BE
INDEMNIFIED AGAINST EXPENSES, INCLUDING ATTOR-
NEYS' FEES, ACTUALLY AND REASONABLY INCURRED
BY HIM IN CONNECTION THEREWITH.

(4) ANY INDEMNIFICATION UNDER DIVISIONS (E)
(1) AND (E) (2) OF THIS SECTION, UNLESS ORDERED BY
A COURT, SHALL BE MADE BY THE CORPORATION ONLY
AS AUTHORIZED IN THE SPECIFIC CASE UPON A DETER,
MINATIONTHAT INDEMNIFICATION OF THE DIRECTOR,
TRUSTEE, OFFICER, EMPLOYEE, OR AGENT IS PROPER
IN THE CIRCUMSTANCES BECAUSE HE HAS MET THE
APPLICABLE STANDARD OF CONDUCT SET FORTH IN DI-
VISIONS (E) (1) AND (E) (2) OF THIS SECTION. SUCH
DETERMINATION SHALL BE MADE (a) BY A MAJORITY
VOTE OF A QUORUAI CONSISTING OF DIRECTORS OF THE
INDEMNIFYING CORPORATION WHO WERE NOT AND ARE
NOT PARTIES TO OR THREATENED WITH ANY SUCH AC-
TION, SUIT, OR PROCEEDING, OR (b), IF SUCH A QUORUM
IS NOT OBTAINABLE OR IF A MAJORITY VOTE OF A
QUORUM OF DISINTERESTED DIRECTORS SO DIRECTS, IN
A WRITTEN OPINION BY INDEPENDENT LEGAL COUNSEL
OTHER THAN AN ATTORNEY, OR A FIRM HAVING ASSOCI-
ATED WITH IT AN-AITORNEY, WHO I4AS BEEN RETAINED
BY OR WHO HAS PERFORMED SERVICES FOR THE CORPO-
RATION, OR ANY PERSON TO BE INDEMNIFIED WITHIN
THE PAST FIVEYEARS, OR (c) BY THE SHAREHOLDERS,
OR (d) BY THE COURT OF COMMON PLEAS OR THE COURT
IN WHICH SUCH ACTION, SUIT, OR PROCEEDING WAS
BROUGHT. ANY DETERMINATION MADE BY THE DISINTER-
ESTED DIRECTORS UNDER DIVISION (E) (4) (a) OR BY
INDEPENDENT LEGAL COUNSEL UNDER DIVISION (E) (4)
(b) OF THIS SUBDIVISION SHALL BE PROMPTLY COMMUNI-
CATED TO THE PERSON WHO THREATENED OR BROUGHT
THE ACTION OR SUIT, BY OR IN THE RIGHT OF THE COR-
PORATION UNDER DIVISION (E) (2) OF THIS SECTION, AND
WITIiIN TEN DAYS AFTER RECEIPT OF SUCH NOTIFICA-
TION, SUCH PERSON SHALL HAVE THE RIGHT TO PETITION
THE COURT OF COMMON PLEAS OR THE COURT IN WHICH
SUCH ACTION ORSUIT WAS BROUGHT TO REVIEW THE
REASONABLENESS OF SUCH DETERMINATION.

(5) EXPENSES, INCLUDING ATTORNEYS' FEES, IN-
CURRED IN DEFENDING ANY ACTION, SUIT, OP. PROCEED-
ING REFERRED TO IN DIVISIONS (E) (1) AND (E) (2) OF
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THIS SECTION, MAY BE PAID BY THE CORPORATION IN
ADVANCE OF THE FINAL DISPOSITION OF SUCH ACTION,
SUTT. OB PRCCEEDING AS AUTHORIZED BY THE DIRECTORS
IN THE SPECIFIC CASE UPON RECEIPT OF AN UNDERTAI-£
INC BY OR ON BEHALF OF THE DIRECTOR, TRUSTEE, OF-
FICER. EMPLOYEE, OR AGENT TO REPAY SUCH AMOUNT,
UNLESS IT SHALL LTLTIMATELY BE DETERMINED THAT
HE IS ENTITLED TO BE INDEMNIFIED BY THE CORPORA-
TION AS AUTHORIZED IN THIS SECTION.

(6) THE INDEMNIFICATION PROVIDED BY THIS SEC-
TION SHALL NOT P,E DEEMED EXCLUSIVE OF ANY OTHER
RIGHTS TO WHICH THOSE SEEKINGINDEMNIFICATION
MAY BE ENTITLED UNDER THE ARTICLES OR THE REGU-
LATIONS OR ANY AGREEMENT, VOTE OF SIrAREHOLDERS
OR DISINTERESTED DIRECTORS, OR OTHERWISE, BOTH AS
TO ACTION IN HISOFFICIAL CAPACITY AND AS TO AC-
TION IN ANOTHER CAPACITY WHILE HOLDING SUCH OF-
FICE, AND SHALL CONTINUE AS TO A PERSON WHO HAS
CEASED TO BEA DIRECTOR, TRUSTEE, OFFICER, EM-
PLOYEE, OR AGENT AND SHALL INURE TO THE BENEFIT
OF THE HEIRS, EXECUTORS, AND ADMINISTRATORS OF
SUCHAPERSON.

(7) A CORPORATIONMAY PURCHASE AND MAINTAIN
INSURANCE ON BEHALF OF ANY PERSON WHO IS OR WAS
ADIRECTOR,OFF'ICER, EMPLOYEE, OR AGENT OF THE
CORPORATION, OR IS OR WAS SERVING AT THE REQUEST
-0FTHE CORPORATION AS A DIRECTOR, TRUSTEE; OF-

--1'I£`ERIE1YfPLO§`EE, OIt-AGENTOF1tNOTHERCOftPORA`PIONV----
DOMESBIC OR FOREIGN, NONPROFIT OR FOR PROFIT,
PARTNERSHIP, JOINT VENTURE, TRUST, OR OTHER EN-
TERPRISEAGAINST ANY LIABILITY ASSERTED AGAINST
HIMANDINCURRED BY HIM IN ANY SUCH CAPACITY, OR
ARISING OUT OF HIS STATUS AS SUCH, WHETHE3 OR NOT
THE CORPORATION WOULD HAVE THE POWER TO IN-
DEMNIFY HIM AGAINST SUCH LIABILITY UNDER THIS
SECTION.

(8) AS USED IN THIS DIVISION, REFERENCES TO
"CORPORATION" INCLUDES ALL CONSTITUENT CORPO-
RATIONSIN A CONSOLIDATION OR MERGER AND THE
NEW OR SURVIVING CORPORATION, SO THAT ANY PERSON
WHO IS ORWAS A DIRECTOR, OFFICER, EMPLOYEE, OR
AGENT OF SUCH A CONSTITUENT CORPORATION, OR IS OR
WAS SERVING AT THE REQUEST OF SUCH CONSTITUENT
CORPORATION AS A DIRECTOR, TRUSTEE, OBFICER, EM-
PLOYEE,-0R AGENT OF ANOTHER CORPORATION, DO-
MESTIC OR FOREIGN, NONPROFIT OR FOR PROFIT, PART-
NERSHIP,

_
JOINT VENTURE, TRUST, OR OTHER ENTER-

PRISE SHALL STAND IN'I"HESAME POSITION UNDER THIS
SECTIONWITH RESPECT TO THE NEW OR SURVIVING COR-
PORATION AS HE WOULD IF HE HAD SERVED THE NEW
OR SURVIVING CORPORATION IN THE SAME CAPACITY.

(F) In rarrying out the purposes stated in its articles and
subject to limitations prescribed by law or in its articles, a cor-

poration may:

(1) Purchase or otherwise acquire, lease as lessee, invest in,
hold, use, lease as lessor, encumber, sell, exchange, transfer, and
dispose of property of any description or any interest therein;

(2) Make contracts;
(3) Form or acquire the control of other corporations, do-

mestic or foreign, whether non-profit or for profit;
(4) Be a partner, member, associate, or participant in other

enterprises or ventures, whether profit or non-profit;
(5) Conduct its affairs in this state.and elsewhere;
(6) Borrow money, and issue, sell, and pledge its notes,

bonds, and other evidences of indebtedness, and secure any of
its obligations by mortgage, pledge, or deed of trust of all or any
of its property, and guarantee or secure obligations of any person;

(7) Do all things permitted by law and exercise all authority
ivithin the purposes stated in its articles or incidental thereto.

(G) Irrespective of the purposes stated in its articles, but
subject to limitations stated therein, a corporation, in addition to
the authority conferred by division (F) of this section, may invest
its funds not currently needed in its business in any shares or
other securities to such extent that as a result thereof the cor-
poration shall not acquire eontrol of another corporation, business,
or undertaking the activities and operations of which are not in-
cidental to the purposes stated in its articles.

(H) No lack of, or limitation upon, the authority of a cor-
poration shall be asserted in any action except (1) by the state
in an action by it against the corporation, (2) by or on behalf of
the corporation against a director, an officer, or any shareholder
as such, (3) by a shareholder as such or by or on behalf of the
holders of shares of any dass against the corporation, a director, an
officer, or any shareholder as such, or (4) in an action involving
an alleged overissue of shares. This division shall apply to any
action brought in this state upon any contract made in this state
by a foreign eorporation.

1701.15 Preemptive rights

Sec. 1701.15. (A) Unless otherwise provided in the articles,
the holders of the shares of any class other than shares which are
limited as to dividend rate and liquidation pcce shall, upon the
offering or sale for cash of shares of the same class, have the
right, during a reasonable time and on reasonable terms fixed by
the directors, to purchase such shares in proportion to their re-
spective holdings of shares of such class, at a price fixed as provided
in sections 1701.01 to 1701.981; inelusiar,] of the Revised Code, un-
less the shares offered or sold are:

[44}]
[{-&)]

(1)
(2)'

Treasury shares;
Issued as a share dividend;

[{G}] (3) Issued or agreed to be issued for considerations
other than money;

[{gv] (4) Issued or agreed to be issued upon exereise of op-
tions granted and authorized in accordance with section 1701.16 of
the Revised Code;

[(£}] (5) Issued or agreed to be issued upon conversion of
convertible shares authorized in the articles, or upon exercise of
conversion rights conferred and authorized in accordance with
section 1701.22 of the Revised Code;

[{^}] (6) Offered to shareholders in satisfaction of their
pre-emptive rights and not purchased by such shareholders, and
thereupon issued or agreed to be issued for a consideration not less

_than._that_at^_hichsuchsbares_were-so-affereM-Sasuch. sharr-._.
holders, less reasonable expenses, compensation, or discount paid
or allowed for the sale, underwliting, or purchase of such shares,^
unless by the affirmative vote or written order of the holders of
two-thirds of the shares otherwise entitled to such pre-emptive
rights, the pre-emptive rights are restored as to any of such shares
not theretofore issued or agreed to be issued;

[{8}] (7) Released from pre-emptive rigbts by the afHrma-
tive vote or written consent of the holders of two-thirds of the
shares entitled to such pre-emptive rights. Any such vote or con-
sent shall be entered in the records of the corporation and shall be
binding on all shareholders and their transferees for the time
specified in such vote or consent up to but not exceeding one year,
and shall protect all persons who within such timeacquire the
shares or options on or conversion or other rights with respect to
the shares so released;

[{-€L)] (8) Released from pre-emptive rights by the affirma-
tive vote or written consent of the holders of a majority of the
shares entitled to such pre-emptive rights, for offering and sale, or
the grant of options with respect thereto, to any or all employees
of the corporation or of subsidiary corporations or to a trustee
on their behalf, under a plan adopted or to be adopted by the di-
rectors for that purpose.

(B) NO ACTION SHALI, BE BROUGHT UPON ANY
CAUSE OF ACTION ARISING UNDER DIVISION (A) OF THIS
SECTION AT ANY TIME AFTER TWO YEARS FROM THE
DAY ON WHICH A WRITTEN NOTICE-0R OTHER COMMUNI-
CATION IS GIVEN OR MAILED TO EACH SHAREHOLDER
HAVING SUCH A CAUSE OF ACTION INFORMING THE
SHAREHOLDER OF- THE TRANSACTION GIVING RISE
THERETO, AND NO ACTION SHALL IN ANY EVENT BE
BROUGHT UPON ANY SUCH CAUSE OF ACTION AT ANY
TIME AFTER FOUR YEARS FROM THE DAY ON WHICH
SUCH CAUSE OF ACTION AROSE, OR FROM THE EFFECTIVE
DATE OF THIS PROVISION, WHICHEVER IS THE LATER.

for
1701,.18 Consideratiou for shares and liability of shareholders there-

Sec. 1701.18. (A) Except as provided in the case of change
of shares, share dividends, reorganization, merger, consolidation,
combination, or conversion of shares or obligations into sbares:

(1) Payment for shares shall be made with money or other
property of any description, or any interest therein, actually
transferred to the corporation, or labor or services actually ren-
dered to the corporation.

(2) In the case of shares with par value, other than treasury
shares, said consideration shall be not less than the par value
thereof, provided that such shares may be sold and paid for at
such a discount from the par value thereof as would amount to or
not exceed reasonable compensation for the sale, underwriting, or
purchase of such shares, and regardless df such discount such
shares shaLL be deemed to be fully paid.

(3) In the case of treasury shares with par value, the con-
sideration may be less than the par value thereof.

(B) Promissory notes, drafts, or other obligatious of a sub-
scriber or purchaser do not constitute payment for shares.
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(C) An agreement by a person to perform services as the con-
sideration for shares does noty OF ITSELF; constitute such person
a shareholder OR PAYMENT FOR SUCH SHARES prior to the
performance of such services.

(D) Except in the ease of convertible shares or obligations,
shares with par value shall not be issued or disposed of upon
change of shares, share dividends, reorganization, merger, consoli-
dation, exchange of shares for other shares or securities, or other-
wise, if as a result thereof the aggregate liabilities of the corpo-
ration plus its stated capital would exceed its aggregate assets or
any such existing excess would be increased.

(E) When shares have been issued as provided in sections
1701.01 to 1701.98 [; incFueicw] of the Revised Code, in the case of
change of shares, share dividends, reorganization, merger, con-
solidation, or conversion of shares or obligations into shares, or
when shares have been paid for in conformity with this section,
such shares shall be deemed fully paid and nonassessable.

(F) Every person who subscribes for or purchases shares of
a corporation is liable to the corporation to pay or deliver to the
eorporation the consideration agreed upon, and, except as provided
indivision (A) of this seetion, if such shares are with par value,
such person is obligated to pay to the corporation therefor in
money or other property or services the full par value thereof.

(G) Everyholder, whether the original or a transferee, of
shares not paid for as provided in this section, who has acquired
them with actual knowledge of that fact, is personally liable to the
corporation for the amount unpaid on said shares, and his liability
shall continue notwithstanding any transfer of such shares, until
such shares are paid idfull; but no holder who has acquired such
shares without actual knowledge of the fact that said shares are
not paid for is under any liability in respect thereof.

(H) No pledgee or other holder of shares as collateral se-
curity is personally liable as a shareholder.

(I) No person who in fact, whether disclosed on the records
of the corporation or otherwise, holds shares as executor, ad-
ndnistrator, guardian, trustee, trustee of a voting trust, receiver,
urin any other fiduciary capacity is personally liable as a share-
holder, but the estate or property in the hands of such fiduciary is
liable or the real or beneficial owner is liable under this section as
equity may require. This section does not relieve a fiduciary from
liability for a breach oftrust.

1701.30 StatedPapitel; exception

See. 1701.30. (A) Every corporation shall have and shall
carry upon its books a stated capital for each elass of outstanding
shares. The stated capital of each outstanding share with par value
shall be not less than its par value. The stated capital of the cor-
poration shall be the aggregate stated capital of all classes of out-
standing shares, which at no time shall be less than five hundred
dollars. The stated capital of every share of a particular class
outstanding at a particular time shall be identical.

(B) Subject to division (A) of this section:

(1) The stated capital of shares issued or disposed of other-
wise than upon conversion, change, exchange, merger, consolida-
tion, or reorganization is the amount of consideration for such
shares, unless prior to the execution ar.d delivery of the certifi-
cates for such shares the incorporators, directors, or shareholders,
as the case may be,wfio fix the consideration or otherwise deter-
mine the value of any consideration for such shares, specify the
portion of the consideration that constitutes stated capital, where-
upon any excess over such portion (except to the extent entered
on the books of a transferee corporation as earned surplus in the
manner provided in division [{I4] (H) (3) of section [iW0b-84]
1701.32 of the Revised Code upon a combination) is capital sur-
plus; provided that in the case of shanes having preference in
the event of involuntary liquidation of the corporation, the por-
tion of the consideration that constitutes stated capital shall be
not less than the lesser of the entire consideration for such shares
or the amount of such preference.

(2) Unless the express terms of convertible shares provide
that upon the exercise of conversion rights the stated capital of
the corporation shall be increased or reduced, the stated capital
of the shares issued upon the exercise of such conversion rights
shall be the stated capital of the convertible shares so converted.

(3) Unless the terms of convertible obligations provide that
upon the exercise of conversion rights the stated capital of the
corporation shall be increased otherwise than as provided in this
section, the stated capital of the shares issued upon the exercise
of such conversion rights shall be an amount equal to the pain-
cipal amount of the convertible obligations so converted.

(4) Unless the amendment to the articles which effects any
change in outstanding shares provides that upon such change the

stated capital of the corporation shall be increased or reduced,
the stated capital of the shares issued upon such change shall be
the stated capital of theshares so changed.

(5) Unless the terms of an exchange of shares provide that
upon such exchange the stated capital of the corporation shall be
increased, the stated capital of the shares issued upon such ex-
change shall be the stated capital of the shares so exchanged.

(6) The stated eapital ofeach class of shares to be outstand-
ing at the time a merger, consolidation, or reorganization becomes
effective shall be the amount set forth or provided for inthe
agreement of merger, agreement of consolidation, or plan of re-
organization.

(C) The stated capital of a class of outstanding shares with
or without par value may be increased by a transfer from any
surplus however created to stated capital by order of the directors
for the purpose of inereasing such stated capital or upon payment
of dividends in shares of suchclass, and may be reduced in any
way provided for in section 1701.31 of the Revised Code.

(D) When a corporation having outstanding shares of more
than one class has a stated capital applicable to two or more of
the classes and the amount of stated capital of a particular class
cannot otherwise be readily determined, the directors of the cor-
poration may make such determination, subject to division (A)
of this section.

1701.35 Purrhase of own shares by corporation

Sec. 1701-35. (A) A corporation by its directors may pur-
chase shares of any class issued by it, in any of the following
instances:

(1) When the articles authorize the redemption of such
shares and do not prohibit such purchase;

(2) To collect or bompromise a debt, claim, or controversy
in good faith;

(3) From a subscriber whose shares have not been paid for
in full, or in settlement or compromise of a subscription;

(4) For offering and sale, or the grant of options with re-
spect thereto, to any or all of the employees of the corporation
or of subsidiary corporations or to a trustee on their behalf, under
any plan adopted or to be adopted by the directors for that pur-
p9Ae;

(5) From a person who haspurchased such shares from
the corporation under an agreement reserving to the corporation
the right to repurchase or obligating it to repurchase;

(6) To avoid the issuance of or to eliminate fractional
shares;

(7) When the artieles in substance provide that the cor-
poration shall have a right to repurchase if and when any share-
holder desires to, or on thehappening of any event is required to,
sell such shares;

(8) From a shareholder who by reason of dissent is entitled
to be paid the fair cash value of his shares;

(9) When authorized by the shareholders at a meeting
called for such purpose, by the affirmative vote of the holders of
two-thirds of the shares of each class, regardless of limitations
orrestrictions in the articles nn the voting rights of the shares
of any such class, or if the articles so provide or permit, a greater
or lesser proportion, but not lessthan a majority, of the shares
of any class;

(10) When.authorized by the articles or by such vote or
consent of holders of such proportion of shares, though less than
a majority, of any one or more classes as is provided in the articles.

(B) A corporation shall not puxehase its own shares except
as provided in this section, nor shall a corporation purehase or re-
deem its own shares if immediately thereafter its assets would
be less than its liabilities plus stated capital, or if the corporation
is insolvent, or if there is reasonable ground to believe that by
such purchase or redemption it would be rendered insolvent.

(C) Shares issued by a corporation which owns or controls
shares entitling it to elect a majority of the directors of another
corporation may be purchased by such last mentioned corporation
oaly when and if suchshare could be purchased by the issuing
corporation pursuant to [pamgrephj DIVISION (A) (9) [e€
divieiea] OR (A) (10) of this section.

1701.39 Annual meeting

Sec. 1701.39. An annual meeting of shareholders for the eleo-
tion of directors and the consideration of reports to be laid before
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such meeting shall be held [ea the f-irs6 bSeaAay of El:e fem-cli menEh
fo3lewing the elese af eaeh €iecal year of the eerryeratio:'; inders+ anetker
daEe is trr'avided fec ie the art#eles er the ^ ea;atoHsI ON A DATE
DESIGNATED BY. OR IN THE MANNER PROVIDED FOR IN,
THE ARTICLES OR IN THE REGULATIONS. IN THE ABSENCE
OF SUCH DESIGNATION, THE ANNUAL MEETING SHALL BE
HELD ON THE FIRST MONDAY OF THE FOURTH MONTH
FOLLOWINGTHE CLOSE OF EACH FISCAL YEAR OF THE
CORPORATION. When the annual meeting is not held or directors
are not elected thereat, they may be elected at a special meeting
ealled for that purpose.

1701.60 Transactions between rhe corporation and its directors or
offrcers

Sec. 1701.60. (A) Unless otherwise provided in the articles
or the regulations [; thej_

(1) NO CONTRACT OR TRANSACTION SHALL BE VOID
OR VOIDABLE WITH RESPECT TO A CORPORATION FOR
THE REASON THAT IT IS BETWEEN THE CORPORATION
AND ONE OR MORE OF ITS DIRECTORS OR OFFICERS, OR
BETWEEN THE CORPORATION AND ANY OTHER PERSON
INWHICH ONE OR MORE OFdTS DIRECTORS OR OFFICERS
ARE DIRECTORS, TRUSTEES, OR OFFICERS, OR I3AVE A

.---.FIz`YANCIA-li-OR-PERSD'NAL-INTER"EST;OAFOR-1`HE^R_Ee-
SONTHAT ONE OR MORE INTERESTED DIRECTORS OR
OFFICERS PARTICIPATE IN OR VOTE AT THE MEETING
OFTHEDIRECTORS OR A COMMITTEE THEREOF WHICH
AUTHORIZES SUCH CONTRACT OR TRANSACTION, IF IN
ANY SUCH CASE (a) THE MATERIAL FACTS AS TO HIS
OR THEIR RELATIONSHIP OR INTEREST AND AS TO THE
CONTRACT OR TRANSACTION ARE DISCLOSED OR ARE
KNOWN TO THE DIRECTORS OR THE COMMITTEE AND THE
DIRECTORS OR COMMITTEE, IN GOODFAITH REASONABLY
JUSTIFIED BYSUCH FACTS, AUTHORIZE THE CONTRACT
ORTRANSACTION BY THE AFFIRMATIVE VOTE OF A
MAJORFPYOFTHE DISINTERESTED DIRECTORS, EVEN
THOUGHTHE !DISINTERESTEDDIRECTORS CONSTITUTE
LESS THAN A QUORUM: OR (b) THE MATERIAL FACTSAS
TO HIS OR THEIR RELATIONSHIP OR INTEREST AND AS
TO THE CONTRACT OR TRANSACTION ARE DISCLOSED OR
ARE KNOWN TO THE SHAREHOLDERS ENTITLED TO VOTE.
THEREON AND THE CONTRACT OR TRANSACTION IS SPE-
CIFICALLY APPROVED AT A MEETING OF THE SHARE-
HOLDERS HELD FOR SUCH PURPOSE BY THE AFFIRMA-
TIVE VOTE OF THE HOLDERS OF SHARES ENTITLING
THEM TO EXERCISE A MAJORITY OF THE VOTING POWER
OF THE CORPORATION HELD BY PERSONS NOT INTER-
ESTED IN THE CONTRACT OR TRANSACTION; OR (c) THE
CONTRACT OR TRANSACTION IS FAIR AS TO THE CORPO-
RATION.ASOF THE TIME IT IS AUTHORIZED OR APPROVED
BY THE DIRECTORS, A COMMITTEE THEREOF, OR THE
SHAREHOLDERS;

(2) COMMON OR INTERESTED DIRECTORS MAY BE
COUNTED IN DETERMINING THE PRESENCE OF A QUORUM
AT A MEETING OF THE DIRECTORS, OR OF A COMMITTEE
THEREOF WHICH AUTHORIZES THE CONTRACT OR TRANS-
ACTION;

(3) THE directors, by the af8rmative vote of a majority of
those in office, and irrespective of any FINANCIAL OR personal
interest of any of them, shall have authority to establish reason-
able compensation, which may include pension, disability, and
death benefits, for services to the corporation by directors and
officers, or to delegate such authority to one or more o2ficexs or
directors.

(B) NOTHING CONTAINED IN SUBDIVISIONS (1) AND
(2) OF DIVISION (A) OF THIS SECTION SHALLLIMIT OR
OTHERWISE AFFECT THE LIABH.ITY OF DIRECTORS
UNDER.SECTION 1701.95 OF THE REVISED CODE.

II

1701.61 Meetings of directors; call, place and notice; communi-
cations equipment

Sec. 1701.61. Unless otherwise provided in the articles, the
regulations, or the bylaws, and subject to the exceptions, applicable
during an emergency as that term is defined in section 1701.01
of the Revised Code, for which provision is made in division (F)
of aeetion 1701.11 of the Revised Code:

(A) Meetings of the directors may be called by the chairman
of the board, the president, any viec president, or any two directors;

(B) Meetings of the directors may be held at any place with-
in or without the state AND, UNLESS THE ARTICLES OR

THE REGULATIONSPROHIBIT PARTICIPATION BY DIREC-
TORS AT A MEETING BY MEANS OF COMMUNICATIONS
EQUIPMENT, MEETINGS OF THE DIRECTORS MAY BE HELD
THROUGH ANY COMMUNICATIONS EQUIPMENT IF ALL
PERSONS PARTICIPATING CAN HEAR EACH OTHER AND
PARTICIPATION IN A MEETING PURSUANT TO THIS DIVI-
SIONSHALL CONSTITUTE PRESENCE AT SUCH MEETING;

(C) Written notice of the time and place of each meeting of
the directors shall be given to each director either by personal
delivery or by mail, telegram, or cablegram at least two days be-
fore the meeting, which notice need not specify the purposes of
the meeting;

(D) Notice of adjournment of a meeting need not be given
if the time and place to wMch it is adjourned are fixed and an-
nounced at sucb meeting.

1701..73. Signing andfding

Sec. 1701.73. (A) Upon the adoption of any amendment
or amended articles, a certificate containing a copy of the resolu-
tion adopting the amendment or amended articles, a statement of
the manner of its adoption, and, in the case of adoption of the re-
solution by the incorporators or directors, a statement of the basis__
ocli adop or^n_,91s. IfieTiredT^-l§e eff'iee]ITH Lhe secretary of

state, and thereupon the articles shall be amended accurdingly,
any change of shares provided for in the amendment or amended
articles shall becume effective, and the amended articles shall
supersede the existing articles.

(B) When an amendment or amended articles are adopted
by the incorporators, the certificate shall be signed by each of
them

(C) When an amendment or amended articles are adopted
bythe directors or by the shareholders, the certificate shall be
signed by THE CHAIRMAN OF THE BOARD,- the president or a
vice-president and by the secretary or an assistant secretary.

(D) A copy of an amendment or amended articles changing
the name of a corporation or its principal office in this state, certi-
fied by the secretary of state, may be filed for record in the office
of the county recorder of any county in this state, and for such
recording the county recorder shall charge and collect a fee of five
'dollars. Suelvnpy shall be recorded in the records of deeds.

1701.81 Cettificate of merger or consolidation; filing; effect

Sec. 1701.81., (A) Upon adoption by each constituent corpora-
tion of an agreement of merger or consolidation pursuant to section
1701.78, 1701.79, or 1701.80 of the Revised Code, there shall be
filed [ie the eP€iee of] WITH the secretary of state a certificate
signed by the chairman of the board, THE president, or a vice-pres-
ident [,] and by the secretary [;] OR an assistant secretary, [idae
&eeoureiy ex en asaieEant t<easarerr] of eaeh constituent corporation.
Such certificate shall contain a signed agreement of merger or
consolidation, or a copy thereof, and shall set forth in respect of
each constituent corporation the manner in which the agreement
was approved by the directors and, if voting by the shareholders
or by the holders of any particular class of shares is required, the
manner in which the agreement was approved by the shareholders.

(B) If any constituent corporation in a merger or consolida-
tion is a foreign corporation, there shall also be filed in the proper
office in the state under the laws of which suchforeign corporation
exists a copy of the agreament of inerger or eonsolidation and
such other documents as are required by the laws of that state.

(C) Upon such filing, or at such later date as the agreement
of merger or consolidation specifies, the merger or consolidation
shall become effective.

(D) The secretary of state shall furnish upon request and
payment of a fee of five dollars his certificate setting forth the
name of cach constituent corporation, the name of the surviving
or new corporation, the states under the laws of which the sur-
viving or new corporation and each other constituent corporation
existed prior to the merger or consolidation, the date of filing the
certificate of merger or consolidation [ie the e€€iee e€] WITH the
secretary of state, and the effective date of the merger or eonsolid-
ation. Such certificate of the secretary of state, or a copy of the
agreement of merger or consolidation certified by the secretary of
state, may be filed for record in the office of the recorder of any
county in this state and, if fded, shall be reeorded in the records
of deeds for such county. For such recording the county recorder
shall charge and collect the same fee as in the ease of deeds:
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1701.84 Dissenting shareholders entitled to relief

See. 1701.84. The following are entitled to relief as dissenting
shareholders under section 1701.85 of the Revised Code:

(A) Shareholders of a domestic corporation which is being
merged or consolidated into a surviving or new corporation, do-
mesticbr foreign, pursuant to section 1701.78 or 1701.79bf the
Revised Code;

(B) In the case of a merger into a domestic corporation,
shareholders of the surviving corporation who under section 1701.78
of the Revised Code are entitled to vote onthe adoption of an
agreement of inergery BUT ONLY AS TO THE SHARES SO
ENTITLING THEM TO VOTE;

(C) Shareholders;- OTHER THAN THE PARENT COR-
PORATION_ of a domestic subsidiary corporation which is being
merged into the domestic or foreign parent corporation pursuant
to section 1701.80 of the Revised Code;

(D) In the case of a combination or a majority share acquisi-
tion, shareholders of the acquiring corporation who under section
1701.83 of the Revised Code are entitled to vote on such transac-
tion, BUT ONLY AS TO THE SHARES SO ENTITLING THEM
TO VOTE.

1701.85 Relief for dissenting shereholders;qualitications; procedures

Sec. 1701.85. (A) (1) A shareholder of a domestic cor-
poration is entitled to relief as a dissenting shareholder in respect
of the proposals in seetions 1701.74, 1701.76, and 1701.84 of the
Revised Code, only in compliance with this section.

(2) In the ease where the proposal must be submitted
to the shareholders of the corporation involved, the dissenting
shareholder must be a record holder of THE shares of the corpora-
tion AS TO WHICH HE SEEKS RELIEF as of the date fixed for
thedetermination of shareholders entitled'to notice of a meeting
ofthe shareholders at whieh the proposal is to be submitted, and
[the]SUCH shares [es te w6ie4 tke e§aeekeldee aeehs rekiel] must not
have been voted in favor of the proposal. Not later than ten days
afterthe date on which the vote on such proposal was taken at the
meeting of the shareholders, the shareholder must deliver to the
corporation a written demand for payment to him of the fair cash
value of the shares as to which he seeks relief, stating his address,
the number and class of such shares, and the amount claimed by
him as the fair cash value thereof.

(3) In the case of a merger pursuant to section 1701.80 of
theRevised Code, the dissenting shareholder must be a record
holder of THE shares of the corporation AS TO WHICH HE
SEEKS RELIEF as of the date on which the agreement of inerger
was adopted by the directors of that corporation. Within twenty
days after [eeeding te hiie^ THERE HAS BEEN SENT TO HIM
the notice provided in sai section, the shareholder must deliver
to the corporation a written demand for payment with the same
information as that provided for in division (A) (2) of this section.

(4) In the case of a merger or consolidation, a demand served
on the constituent corporation involved constitutes service on the
surviving or the new corporation, whether served before, on, or
after the effective date of the merger or consolidation.

(5) If the corporation sends to the dissenting shareholder, at
the address specified in his demand, a request for the certificates
representing the shares [he helds e€ secerd] AS TO WHICH HE
SEEKS RELIEF, he shall, within fifteen days from the date of
THE'sending OF such request, deliver to the corporation the
eertificates requested, inorder that the corporation may forthwith
endorse thereon a legend to the effect that demand for the fair
cash value of such shares has been made. The corporation shall
promptly return such endorsed certificates to the shareholder. Fail-
ure on the part of the shareholder to deliver such certificates ter-
minates his rights as a dissenting shareholder, at the option of the
eorporation, exercised by written notice sent to him within twenty
days after the lapse of the fifteen day period above mentioned, un-
less a court for good cause shown othenvise directs. If shares repre-
sented by a certificate on which such (netaEiee] A LEGEND has
been [made ENDORSED are transferred, each new certificate is-
sued there^or shall bear a similar [getatien] LEGEND, together
with the name of the original dissenting holder of such shares. A
transferee of [eseh] THE sharesSO ENDORSED acquires only
such rights in the corporation asthe original disaenting holder
of such shares had [upsn the ser-viee e€ his Aemaad] IMMEDIATELY
AFTER THE SERVICE OF A DEMAND FOR PAYMENT OF
THE FAIR CASH VALUE THEREOF. Such request by the cor-
poration isnot an admission by the corporation that the share-
holder is entitled to relief under this section.

(B) Unless the corporation and the dissenting shareholder
shall have come to an agreement on the fair cash value per share of

Lkis] THE shares AS TO WHICH HE SEEKS RELIEF, the share-
older or the corporation, which in case of a merger or consolida-

tion may be the surviving or the new corporation, may, within three
months after the service of the demand by the shareholder, file a
petition in the court of common pleas of the county in which the
principal office of the corporation which issues such shares is lo-
eated, or was located at the time when the proposal was adopted
by the shareholders of the corporation, or, if the same was not
required to be submitted to the shareholders, was approved by the
directors. Other dissenting shareholders, WITHIN THE PERIOD
OF THREE MONTHS_ may join as plaintiffs, or may be joined as
defendants in any such proceeding, and any two or more such'pro-
ceedings may be consolidated. The petition shall contain a brief
statement of the facts, including the vote and the facts entitling
the dissenting shareholder to the relief demanded. No answer to
such petition is required. Upon the filing of the petition, the court,
on motion of the petitioner, shall enter an order fixing a date for
hearing the petition. and requiring that a copy of the petition
and a notice of the filing and of the date for hearing be given to
the respondent or defendant in the manner in which summons is
required to be served or substituted service is required to be made
in other cases. On the day fixed for hearing on the petition or any
adjournment thereof, the court shall determine from the petition
and from such evidence as is submitted by either party whether
the shareholder is entitled to be paid the fair cash value of any
shares and, if so, the number and class of such shares. If the court
finds that the shareholder is so entitled, the court may appoint
one or more persons as appraisers to receive evidence and to recom-
mend a decision on the amount of the fair cash value. The ap-
praisers have such power and authority AS IS specified in the
order of their appointment. The court shall thereupon make a find-
ingas to the fair cash value of a share, and shall render judgment
against the corporation for the payment thereof, with interest at
such rate and from such date as the court eonsiders equitable. The
costs of the proceeding, including reasonable compensation to the
appraisers to be fixed by the court, shall be assessed or apportioned
as the court considers equitable. Such a proceeding shall be a spe-
cial proceeding within the meaning of sectimr 2505.02 of the Re-
vised Code, and final orders therein may be vacated, modified, or
reversed as provided in sections 2505.01 to 2505.45 [, eeclirsive]
of the Revised Code. If during the pendency of any proceeding
instituted under this section [,] a suit or proceeding is or has been
instituted to enjoin or otherwise to prevent the carrying out of
the action as to which the shareholder has dissented, the proceed-
ing instituted under thissection shall be stayed untR the final
determination of the other suit or proceeding. Unless any provi-
sion in division (D) of this section is applicable, the fair cash value

. d^ said shares as agreed upon by the parties or as fixed under this
section shal( be paid within thirty days after the date of final
determination of such value under this division or the effective date
of the amendment to the articles [o€] OR the consuinmation of the
other action involved, whichever oecurs last. Such payment shall
be made only upon and simultaneously with the surrender to the
corporation of the certificates representing the shares for which
such payment is made.

(C) In the case where the proposal was required to lie submitted
to the shareholders of the corporation, fair cash value shall be
determined as of the day prior to that on which the vote by the
shareholders was taken, or, in the case of a merger pursuant to
section 1701.80 of the Revised Code, the day before *he adoption
of the agreement of merger by the directors of the PARTICULAR
subsidiary corporation. The fair cash value of a share FOR THE
PURPOSES OF TI-IIS SECTION, is the amount which a willing sel-
ler, under no compulsion to sell, would be willing to accept, and
which a willing buyer, under no compulsion to purchase, woald be
willing to pay, but in no event shall the amount thereof exceed the
amount specified in the demand of the particular shareholder. In
computing such fair cash value, any appreciation or depreciation in
market value resulting from the proposal submitted to the directors
or to the shareholders shall be excluded.

(D) The right AND OBLIGATION of a dissenting share-
holder to receive SUCH FAIR CASH VALUE -AND TO SELL
SUCHSIIARES AS TO WHICH HE SEEKS RELIEF,- and the
RIGHT AND obligation of the eorporation to PURCHASE SUCH
SHARES AND TO pay [seeh] THE fair cash value THEREOF
terminates if: -

(1) Such shareholder has not complied with this section, un-
less the corporation byits directors waives such failure;

(2) The corporation abandons, or is finally enjoined or pre-
vented from carrying out, or the shareholders rescind their
adoption of the action involved;

(3) The shareholder withdraws his demand, with the consent
of the corporation by its directors;

(4) The corporation and the dissenting shareholder shall not
have come to an agreement as to the fair cash value per share,
and neither the shareholder nor the corporation-shall have filed OR
JOINED IN a petition under division (B) of this section within
the period provided.

(E) From the time of giving said demand, until either the
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termination of the [right] RIGHTS AND OBLIGATIONS arising
therefrom or the purchase of the shares by the corporation, all
other rights accruingfrom such shares, including voting and
dividend rigHts, are suspended.If during suspension, any dividend
is paid in money upon shares of such class, OR ANY DIVIDEND
OR INTEREST IS PAIDIN MONEY UPON ANY SECURITIES
ISSUED IN EXTINGUISHMENT OF OR IN SUBSTITUTION
FOR SUCH SHARES, an amount equal to the dividend OR IN-
TEREST which, except for said suspension, would have been pay-
able upon [the] SUCH shares OR SECURITIES, shall be paid to the
holder of record as a credit upon the fair cash value of the shares.
If the right to receive fair cash value is terminated otherwise
than by the purchase of the shares by the corporation,all rights
of the bolderhall be restored and all distributions which, except
for said suspension, would have been made shaB be made to the
holder of record of said shares at the time of termination.

1701.86 Voluntary dissolution

Sec: 1701.86. (A) A corporation may be dissolved volun-
tarily in the manner provided in this section.

(B) A resolution of dissolution for a corporation shall set
forth:
- °`jIj--Phat-the corporatwnlecEs Eo^aiesolved-

(2) Any additional provision deemed necessary with respect
to the proposed dissolution and winding up.

(C) Before subscriptions to shares shall have been received
in such amount that the stated capital of such shares is at least
equal to the stated capital set forth in the articles as that with
whichthexorporation will begin business, the incorporators or a
majority of them may adopt, by a writing signed by them, a reso-
lution of dissolution.

(D) The directors may adopt a resolution of dissolution in
the following cases:

(1) Whenthe corporation has been adjudged bankrupt or
has made a general assignment for the benefit of creditors;

(2) By leave of the court, when a receiver bas been ap-.
pointed in a general creditors' suit or in any suit in w}tieh the
affairs of the corporation are to be wound up;

(3) When substantially all of the assets have been sold at
judicial sale or otherwise;

(4) When the articles have been cancelled for failure to file
annual franchise or excise tax returns or for failure to pay fran-
chise or excise taxes and the corporation has not been reinstated or
does not desire to be reinstated;

(5) When tlie period of existence of the corporation specified
in its articles has expired.

(E) The shareholders at a meeting heldfor such purpose may
adopt a resolution of dissolution by the affirmative vote of the
holders of shares entitling them to exercise two-thirds of the voting
power of the corporation on such proposal or, if the articles provide
or permit;by the affirmative vote of a greater or lesser proportion,
thoughlessthan a majority, of such voting power, and by such
affirmative vote of the holders of shares of any particular class as
is required by the articles. Notice of the meeting of the share-
holders shall be given to all the shareholders whether or noten-
titled to vote thereat.

(F) Upon the adoption of a resolution of dissolution, a
certificate shall be prepared setting forth the following:

(1) The name of the corporation;
(2) A statement that a resolution of dissolution has been

adopted;
(3) A statement of the manner of adoption of such resolution,

and, in the case of its adoption by the incorporators or directors, a
statement of the basis for such adoption;

(4) The place in this state where its principal office is or is
to be located;

(5) The names and addresses of its directors and officers,
unless the resolution of dissolution is adopted by the incorporators,
in which event the names and addresses of the incorporators shall
be set forth in the certificate;

(6) The name and address of its statutory agent.

(G) Such certificate shall be signed as follows:
(1) When the resolution of dissolution is adopted by the

incorporators or a majority of them, the certificate shall be signed
by not less than a majority of them;

(2) When the resolution is adopted by the directors or by
the shareholders, the certificate shall be signed by THE CHAIR-
MAN OF THE BOARD, the president,- or a vice-president and by
the secretary or an assistant secretary, unless the officers fail to
execute and file such certificate within thirty days after the
adoption of the resolution or upon any date specified in the resolu-
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tion as the date upon which such certificate is to be filed or upon the
expiration of any period specified in the resolution as the period
within which such certificate is to be filed, whichever is latest, in
whieh event the certificate of dissolution may be signed by any
three shareholders and shall set forth a statement that the persons
signing the certificate are shareholders and are filing the certificate
because of the failure of the officers to do so.

the ^retary of skate, hadibsolut^mp led (in
b the ef€iee e€] WPPH

(1) An affidavit of one or more ofedthe persons executing
the certificate of dissolution or of an officer of the eorporation
containing a statement of the counties, if any, in this state in
which the corporation has personalproperty or a statement that
the corporation is of a type required to pay personal property
taxes to state authorities only;

(2) A receipt, certificate, or other evidence showing the pay-
ment of all franchise, sales, use, and highway use taxes aeeruing
up to the date of such filing, or that such payment has been ade-
quately guaranteed;

(3) A receipt, certificate, or other evidence showing the
payment of all personal property taxes accruing up to the date of
such filing;

(4) A receipt, certificate, or other evidence from the bureau
of employment services showing that all eontributions due from
the corporation as an employer have been paid, or#hat such pay-
ment has been adequately guaranteed, or that the corporation

-Ss-notsubjecttasu^contributions.I
(5) A receipt, certificate; or other evidence from the indus-

trial commission showing that all premiums due from the corpora-
tion as an employer have been paid, or that such payment has been
adequately guaranteed, or that the corporation is not subject to
such premium payments.

(I) Upon the filing of a certificate of dissolution and such
accompanying documents, the corporation shall be dissolved.

1702.06 Statutory agent

Sec. 1702.06. (A) Every corporation shall have and main-
tain an agent (sometimes referred to as the "statutory agent"),
upon whom any process, notice, or demand required or permitted by
statute to beserved upon a corporation may be served. Such agent
may be a natural person who is a resident of the county in this
state in which the principal office of the corporation is located, or
may be a domestic corporation for profit or a foreign corporation
for profit holding a license as such under the laws of this state
which is authorized by itsarticles of incorporation to act as such
agent, and which has a business address in the county in this
state in which is located the principal office of the corporation de-
signating such agent.

(B) The secretary of state shall not accept original articles
for filing unless there is filed with the articles a written appoint-
ment of an agent, signed by the incorporators or a majority of
them. In all other cases the corporation shall appoint the agent
and shall file in the office of the secretary of state a written ap-
pointment of such agent.

(C) The written appointment of an agent shall set forth the
name and address in such county of the agent, including the
street and number or other particular description; and shall other-
wise be in such form as the secretary of state prescribes. The sec-
retary of state shall keep a recard of the names of corporations and
the names and addresses of their respective agents.

(D) If any agent dies, removes from the county, or resigns,
the corporation shall forthwith appoint a.nother agent and 81e [ia the
e€fiee e@] WITH the seeretary of state a written appointment of such
agent. If an amendment to the articles changes the principal

. office of the corporation ân this state to another county, the corpor-
ation shall forthwith appoint another agent and file [ia the e€€iee e€1
WITH the secretary of state a written appoin.tment of sueh agent
unless the agent is a corporate agent and has a business address in
such other county, in which event the eorporation shall forthwith
file withthe secretary of state a written statement setting forth
the business address of such corporate agent in such other county.

(E) If the agent changes his or its address from that appear-
ing upon the record in the offiee of the secretary of state, the
corporation shall forthwith file with the secretary of state a writ-
ten statement setting forth the new address in such county.

(F) An agent may resign by filing with the secretary of state
a signed statement to that effect. The secretary of state shall
forthwith mail a copy of such statement to the corporation at its
principal office. Upon the expiration of sixty days after such filing,
the authority of the agent shall terminate.

(G) A corporation may revoke the appointment of an agent
by filing with the secretary of state a written appointment of
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anotlier agent and a statement that the appointment of the former
agent is revoked.

(H) Any process, notice, or demand required or permitted by
statute to be served upon a corporation may be served upon such
corporation by delivering a copy thereof to its agent, if a natural
person, or by delivering a copy thereof at the address of its agent
in the county in this state in which the principal office of the
corporation is located, as such address appears upon the record
in theotfice of the secretary of state. If (1) the agent cannot be
found, or (2) the agent no longer has said address, or (3) the
corporation has failed to maintain an agent as required by this
section, and if in any such case the party desiring that such
process, notice, or demand be served, or the agent or representative
of said party, shall have filed with the secretary of state an affi
davitstatingthat one of the foregoing conditions exists and stating
the most recent address of said corporation which said party after
diligent search has been able to ascertain, then service of process,
notice, or demand upon the secretary of state, as the agent of the
corporation, may be.initiated by delivering to him or at his office
triplicate copies of such process, notice, or demand and by paying
to him a fee of five dollars. The secretary of state shall forthwith
give telegraphic notice of such delivery to the corporation at its
principal office as shown upon the record in his office and also to the
corporation at any different addresssetforth in the above men- -
tioned affidavit, and shall forward to the corporation at each of said
addresses, by registered mail, with request for return receipt, a
copy of such process, notice, or demand; and thereupon service
upon the corporation shall be deemed to have been made.

(I) The secretary of state shall keep a record of each process,
notice,and demand delivered to him or at his o(ficeunder this
section or any other law of this state which authorizes service
uposhim, and shall record the time of such delivery and his action
thereafter with respect thereto.

(J) This section does not limit or affect the rightto serve
anyprocess, notice, or demand upon a corporation in any other
manner permitted by law.

(K) Except when an original appointment of an agent is
filed with the original articles, a written appointment of an agent or
a written statement filed by a corporation [ia the e€€iee a€]WITH
the secretary of state shall be signed by the CHAIRMAN OF THE
BOARD, THE president, a vice-president, [er] the secretary [e€
Eke eeeexatisn] OR AN ASSISTANT SECRETARY.

(L) For filing a written appointment of an agent other than
one filed with original articles, and for filing a statement of change
of address of an agent or a statement of the business address of a
corporate agent in another county or a written resignation of an
agent, the secretary of state shall eharge and collect a fee of one
dollar.

(M) Upon the failure of any corporation to appoint another
' agent or to file a statement of change of address of an agent or a

statement of the business address of a corporate agent in another
county when required by this section, the secretary of state shall
give notice thereof by registered mail to such corporation and
unless such default is cured within thirty days after the mailing
of such notice or within suchfurther period as the secretary of
state grants, the secretary of state may, upon the expiration of such
period, cancel the articles of such corporation, give notice of such

- cancellation to the corporation by registered mail, and make a
notation of such cancellation on his records. A corporation whose
articles have been cancelled may be reinstated by filing an applica-
tion for reinstatement and the required appointment of agent or
required statement, and by paying a filing fee of ten dollars. The
secretary of state shall furnish the tax commissioner a monthly
list of all corporations cancelled and reinstated under the provisions-
of this division.

(N) This section does not apply to banks, trust-companies,
. insurance companies, or any corporation defined under the lawsof,

this state as a public utility for taxation purposes.

1702.12 Authority of nonprofit corporation

Sec. 1702.12. (A) A corporation may sue and be sued.

(B) A corporation may adopt and alter a corporate seal
and use the sameor a facsimile thereof, but failure to affix the eor-
porate seal shall not affect the validity of any instrument.

(C) Unless otherwise provided in the articles, a corporation
may take property of any deseription, or any interest therein, by
gift, devise, or bequest,

(D) Subject to limitations prescribed by law or in its articles,
a corporation may make donations for the public welfare or for
religious, charitable, scientific, literary, or educational purposes,
or in furtherance of any of its purposes.

[E'U') fi} A eaegereties may iedemai€g or agree ts iatleatai€p
e trustee; e€€ieer, en empiayee; er e€eroner tr+m0ee; ef€ieex; ex em-

gLeyer, or arzg persee whe is seraveg er 6as seeved et its eequest as e
Eruetee^p,`e,€,y€i'ê ^er, or e^layee of aeeEhes eafgeraLiea {^ seepeefiE
ee fee yrncmr agaiast ev$enses aetual}y aad eeeeeeaxily iaeurxed by him
ia eeaseetiiee with the defeese ef any pending ee t§reaEesed aeEiae;
evit: or ----, erieiisal or eirilr te s4 ieh he is or aeap be made a
partp by reasea e€ being oe haviHg bees aue§ EreaEee; e€fieer, ee en3-
ple3`ee; previded (a^ he is ad3udieated or detzemined aeE te have bees
negligeeb or gailty of oieeendee! in tlu ferfoananes e€ hie det3= Ee
the eerpeaatiea e€ whiet he is a bruster, efTieef, ee emryleyeey {k^ he
is deter^ixe§ to §are aeted 'sa geed faiL{t ia wkat 6e roasaeayFr be.
lieved te he the beot iaEeresG a€ seeh eerrsesaEiea and +e} ia aag.
s}attee tke subjeea of a erimiaal aetien; snit, or pr"""'•-g; he is do-
teeeuaed to have kad xe raaseaable eause te believe EInzA his eeaduet
wae uelaw€ek 4'he deteraoioatiea as Se {b) aad {e} aad, ie the akseaee
of as a&jadieaEian as te(a+ by a eaueb e€ carepe6eatjetiedieEiefr, the
detere3iaaEiea as to (a) sha14 9e made hy the ^ e€ the mdemnl-
€yiag earperatiee aeSiag aE a meatiag at wkieh a quereu eoa-'̂.a,;ag of
tr3mEees whe are set gar8ies ta or £hreatcsed mH§ aay saek aetisa sai4
or preeeeding is pt'eseak elay LarsteeAe is a pasty to or '9`.reate:.ed
mit6 esy eeeh aetiaa; suiE; or p--=r.g ohall aet be daali€ie&-te reke
aed; i€ for this reasaa a qesruia ef Nxstecs eaeflsE 9e ehtiaiKed te vote
ae sueh iadRamlflbatiea ae kodminificanaa shal} be +eadc eaeep6 is
aeeardasee mitk dicieioa {E-) (2-) or (-E) {3} e.€ tkie seeliea:

{2-} A eer{reratiea gut'suas6 6e its aogeks; ata ae aag
egreeffiea5 aut6ar#zed or a resohNiea aderyted by the aetieg members
aA a mee6ing held for eaeh purpese by the aE€+rmaEire vete eea ana;jeeiLy
e€ EHe vetisg membees preeenx e€ a§ueeues ie dessese6, may :ricroo4fs
ee agree !e iadea,nify svek tru.ster, e€f-ieer; ee empleyee againet es-
peases; dee eea, €ieree pesalSte:+ ee aaeaate peld ia seEtla
meat ia eeeneetienwitEh the defeaee e€ oep pemling ee tlxeab¢ue§
aeHae; eui6 er pr--; -v^a; criminal er eivil; to whiek he is or may 6e
reade a patty 4y eeaeee of being er ka^^iag keen suek lev.stee; ef€leer;
ea e^pleyee, ^d a deterreiaat-iea is aede bg the Er.etees ia the
®aaaee eet €ee£6 is <livisiee {^{-1-} e$ Q. seeEiea ef is made by or
is ac^eerdaeee wltk a methed aEabkeked by Ehe aeEielea the rzgulatiees;
eaeh or saeh a'eealuLiea {a+ that enek Lrustee, ef'C+eef ex
effipteyee wae eet; asd has ee6 beeu addudiecried to have 9eea aegli-
genA ex goilEy e€3aiseeeduet in £he PerfeFeiaaee e€ his dutp te Eke
eor@eaaties of whie§ he ae a Erustee; e€f-ieer; ex effiAlepae; {-k) Ehak he
aeted is.geed £aitk in ivha6 6e xeaeenakly believed to §e the 9eeA isEeg
es5 of sueh eaeperaSiaa aad {¢) tk.ib, iu eay ma€ber the saHjcet e€ a
erimieal eeLiea euH,; ee preeaffog, he -§aJ se reeseseble eause to
kelieve thab hie aeadaeE wae ue}aw€ub

{S} SueH iagemagieatien shall se6 be dceesed eselxsiae of asp
ethea righke to whieh sueh >kosocr, e€€ieee; or empleyea inay ke en-
titkd mdee t§e a^tielee; the regula£iese; any ag=e0ftea', ,'my iusueasee
gerehased by the eer^, +ete a€ ffieoz9ers; or "a..--'^e-]

(E) (1) A CORPORATION MAY INDEMNIFY OR AGREE
TO INDEMNIFY ANY PERSON WHO WAS OR IS A PARTY OR

. ISTHREATENED TO BE MADE A PARTY TO ANY THREAT-
ENED, PENDING, OR COMPLETED ACTION, SUIT, OR PRO-

- CEEDING, WHETHER CIVIL, CRIMINAL, ADMINISTRATIVE,
OR INVESTIGATIVE, OTHER THAN AN ACTION BY OR IN
THERIGHT OFTHE CORPORATION, BYREASON OF THE
FACT THAT FIE IS OR WAS A TRUSTEE, OFFICER, EM-
PLOYEE, OR AGENT OF THE CORPORATION, OR IS OR WAS
SERVING AT THEREQUEST OF THE CORPORATION AS A
TRUSTEE, DIRECTOR, OFFICER, EMPLOYEE, OR AGENT OF
ANOTHER CORPORATION, DOMESTIC OR FOREIGN, NON-
PROFIT OR FOR PROFIT, PARTNERSHIP, JOINT VENTURE,
TRUST, OR OTHER ENTERPRISE, AGAINST EXPENSES, IN-
CLUDING ATTORNEYS' FEES, JUDGMENTS, FINES, AND
AMOUNTS PAID IN SETTLEMENT ACTUALLY AND REASON-
ABLY INCURRED BY HIM IN CONNECTION WITH SUGH
ACTION, SUIT, OR PROCEEDING IF HE ACTED IN GOOD
FAITH AND IN A MANNER HE REASONABLY BELIEVED TO
BE IN OR NOT OPPOSED TO THE BEST INTERESTS OF THE
CORPORATION, AND WITH RESPECT TO ANY CRIMINAL
ACTION OR PROCEEDING, HE HAD NO REASONABLE CAUSE
TO BELIEVE HIS CONDUCT WAS UNLAWFUL. THE TERMI-
NATION OF ANY ACTION, SUIT, OR PROCEEDING BY JUDG-
MENT, ORDER, SETTLEMENT, CONVICTION, OR UPON A
PLEA OF NOLO CONTENDERE OR ITS EQUIVALENT, SHALL
NOT, OF rrSELF, CREATE A PRESUMPTION THAT THE PER-
SON DID NOT ACT IN GOOD FAITH AND IN A MANNER
WHICH HE REASONABLY BELIEVED TO BE IN OR NOT
OPPOSED 1b THE BEST INTERESTS OF THE CORPORATION,
AND WITH RESPECT TO ANY CRIMINAL ACTION OR PRO-
CEEDING, HAD REASONABLE CAUSE TO BELIEVE THAT
HIS CONDUCT WAS UNLAWFUL.

(2) A CORPORATION MAY INDEMNIFY OR AGREE TO
INDEMNIFY ANYPERSON WHO WAS OR IS A PARTY OR
IS THREATEND TO BE MADE A PARTY TO ANY THREAT-
ENED, PENDING, OR COMPLETED ACTION OR SUIT BY OR
IN THE RIGHT OF THE CORPORATION TO PROC[IRE A
JUDGMENT IN ITS FAVOR BY REASON OF THE FACT THAT
HE IS OR WAS A TRUSTEE, OFFICER, EMPLOYEE, OR
AGENT OF THE CORPORATION, OR IS OR WAS SERVING
AT THE REQUEST OF THE CORPORATION AS A TRUSTEE,
DIRECTOR, OFFIOER, EMPLOYEE, OR AGENT OF ANOTHER
CORPORA'1'fON, DOM"ESTIC ORFOREIGN, NONPROFIT OR
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FOR PROFIT, PARTNERSHIP, JOINT VENTURE, TRUST, OR
OTHER ENTERPRISE AGAINST EXPENSES, INCLUDING AT-
TORNEYS' FEES, ACTUALLY AND REASONABLY INCURRED
BY HIM IN CONNECTION WITH THE DEFENSE OR SETTLE-
MENT OF SUCH ACTION OR SUIT IF HE ACTED IN GOOD
FAITH AND IN A MANNER HE REASONABLY BELIEVED TO
BE IN OR NOT OPPOSED TO THE BEST INTERESTS OF THE
CORPORATION, EXCEPT THAT NO INDEMNIFICATION
SHALL BE bIADE IN RESPECT OF ANY CLAIM, ISSUE, OR
MATTER AS TO WHICH SUCH PERSON SHALL HAVE BEEN
ADJUDGED TO BE LIABLE FOR NEGLIGENCE OR MISCON-
DUCT IN THE PERFORDtANCE OF HIS DUTY TO THE COR-
PORATION UNLESS AND ONLY TO THE EXTENT THAT TIiE
COURT OF COMMON PLEAS OR THE COURT IN WHICH SUCH
ACTION OR SUIT WAS BROUGHT SHALL DETERMINE UPON
APPLICATION THAT, DESPITE THE ADJUDICATION OF LIA-
BILITY$UT IN VIEW OF ALL THE CIRCUMSTANCES OF THE
CASE;SUCH PERSON IS FAIRLY AND REASONABLY EN-
TITLED TO INDEMNITY FOR SUCH EXPENSES AS THE
COURT OF COMMON PLEAS OR SUCH OTHER COURT SHALL
DEEM PROPER.

(3) TO THE EXTENT THAT A TRUSTEE, DIRECTOR,
OFFICER, EMPLOYEE, OR AGENT IiAS BEEN SUCCESSFUL
ONTHE MERITS OR OTHERWISE IN DEFENSE OF ANY
ACTION, SUIT, OR PROCEEDING REFERRED TO IN DIVI-
SIONS (E) (1) AND (E) (2) OF THIS SECTION, OR IN DE-
FENSE OF ANY CLAIM, ISSUE, OR MATTER THEREIN, HE
S$AI.I.. BE_ 1NDEMNIFIED AGAINST--EXPENSES,_lNCr rtD_
INGATTORNEYS'FEES, ACTUALLY AND REASONABLY
INCURRED BY HIM IN CONNECTION THEREWITH.

(4) ANY INDEMNIFICATIONS UNDER DIVISIONS (E)
(1) AND (E) (2) OF THIS SECTION, UNLESS ORDERED BY
A COURT, SHALL BE MADE BY THE CORPORATION ONLY
AS AUTHORIZED IN THE SPECIFIC CASE UPON A DETER-
MINATION THAT INDEMNIFICATION OF THE DIRECTOR,
TRUSTEE, EMPLOYEE, OR AGENT IS PROPER IN THE CIR-
CUMSTANCES BECAUSE HE HAS MET THE APPLICABLE
STANDARD OF CONDUCT SET FORTH. IN DIVISIONS ( E) (1)
AND (E) (2) OF THIS SECTION, SUCH DETERMINATION
SHALL BE MADE (a) BY A MAJORITY VOTE OF A QUOR-
UMCONSISTING OF TRUSTEES OF THE INDEMNIFYING
CORPORATION WHO WERE NOT AND ARE NOT PARTIES
TO OR THREATENED WITH ANY SUCH ACTION, SUIT, OR
PROCEEDING, OR (b) IF SUCII A QUORUM IS NOT OBTAIN-
ABLE, OR IF A MAJORITY OF A QUORUM OF DISIN-
TERESTED TRUSTEES SO DIRECTS, IN A WRITTEN OPIN-
IONBYINDEPENDENT LEGAL COUNSEL OTHER THAN AT-
TORNEY,OR A FIRM HAVING ASSOCIATED WITH IT AN
ATTORNEY, WHOHAS BEEN RETAINED BY OR WHO HAS
PERFORMED SERVICES FOR THE CORPORATION OR ANY
PERSON TO BE INDEMNIFIED WITHIN TI3E PAST FIVE
YEARS, OR (c) BY THE MEMBERS, OR (d) BY THE COURT
OF-0OMMON PLEAS OR THE COURT IN WHICH SUCH AC-
TION, SUIT, OR PROCEEDING WAS BROUGIIT. ANY DETER-
MINATION MADE BY THE DISINTERESTED TRUSTEES
UNDER DIVISION (E) (4) (a) OR BY INDEPENDENT LEGAL
COUNSEL UNDER DIVISION (E) (4) (b) OF THIS DIVISION
SHALL BE PROMPTLY COMMUNICATED TO THE PERSON
WHO THREATENED OR BROUGHT THE ACTION OR SUIT BY
OR IN THE RIGHT OF THE CORPORATION UNDER DIVI-
SIONS (E) (1) AND (E) (2) OFTEIS SECTION, AND WITHIN
TEN DAYS AFTER RECEIPT OF SUCH NOTIFICATION, SUCH
PERSON SHALL HAVE THE RIGHT TO PETITION THE
COURT OF COMMON PLEAS OR THE COURT IN WHICH SUCH
ACTION OR SUIT WAS BROUGHT TO REVIEW THE REASON-
ABLENESS OF SUCH DETERMINATION.

(5) EXPENSES, INCLUDING ATTORNEYS' FEES, IN-
CURRED IN DEFENDING ANY ACTION, SUIT, OR PROCEED-
ING REFERRED TO IN DIVISIONS (E) (1) AND (E) (2) OF
THIS SECTION, MAY BE PAID BY THE CORPORATION IN
ADVANCE OF THE FINAL DISPOSITION OF SUCH ACTION,
SUIT, OR PROCEEDING AS AUTHORIZED BY THE TRUSTEES
IN THE SPECIFIC CASE UPON RECEIPT OF AN UNDERTAK-
ING BY OR ON BEHALF OF THE TRUSTEE, DIRECTOR, OF-
FICER, EMPLOYEE, OR AGENT TO REPAY SUCH AMOUNT
UNLESS IT SHALL ULTIMATELY BE DETERMINED THAT
HE IS ENTITLED TO BE INDEMNIFIED BY THE CORPORA-
TION AS AUTHORIZED BY THIS SECTION.

(6) THE INDEMNIFICATION PROVIDED BY THIS SEC-
TION SHALL NOT BE DEEMED EXCLUSIVE OF ANY OTHER
RIGHTS TO WHICH THOSE SEEKING INDEMNIFICATION
MAY BE ENTITLED UNDER THE ARTICLES OR THE REGU-
LATIONS OR ANY AGREEMENT, VOTE OF MEMBERS OR
DISINTERESTED TRUSTEES, OR OTHERWISE, BOTH AS TO
ACTION IN HIS OFFICIAL CAPACITY AND AS TO ACTION
IN ANOTHER CAPACITY WHILE HOLDING SUCH OFFICE,
AND SHALL CONTINUE AS TO A PERSON WHO HAS
CEASED TO BE A TRUSTEE, DIRECTOR, OFFICER, EM-
PLOYEE, OR AGENT AND SHALL INURE TO THE BENEFIT
OF THE HEIRS, EXECUTORS, AND ADMINISTRATORS OF
SUCH A PERSON.

(7) A CORPORATION MAY PURCHASE AND MAINTAIN
INSURANCE ON BEHALF OF ANY PERSON WHO IS OR WAS
A TRUSTEE, OFFICER, EMPLOYEE, OR AGENT OF THE COR-
PORATION, OR IS OR WAS SERVING AT THE REQUEST OF
THE CORPORATION AS A TRUSTEE, DIRECTOR, OFFICER,
EMPLOYEE, OR AGENT OF ANOTHER CORPORATION, DO-
MESTIC OR FOREIGN, NONPROFIT OR FOR PROFIT,
PARTNERSHIP, JOINT VENTURE, TRUST, OR OTHER EN-
TERPRISE AGAINST ANY LIABILITY ASSERTED AGAINST
HIM AND INCURRED BY HIM IN ANY SUCH CAPACITY, OR
ARISING OUT OF HIS STATUS AS SUCII, WHETHEP. OR NOT
THE CORPORATIONWOULD HAVE THE POWER TO IN-
DEMNIFY HIM AGAINST SUCH LIABILITY UNDER THIS
SECTION.

(8) AS USED IN THIS DIVISION, "CORPORATION"
INCLUDES ALL CONSTITUENT CORPORATIONS IN A CON-
SOLIDATION OR MERGER, AND THE NEW OR SURVIVING
CORPORATION SO THAT ANY PERSON WHO IS OR WAS
A TRUSTEE, OFFICER, EMPLOYEE, OR AGENT OF SUCH
A CONSTITUENT CORPORATION OR IS OR WAS SERV-
INGAT THE REQUEST OF SUCH CONSTITUENT COR-
PORATION AS A TRUSTEE, DIRECTOR, OFFICER, EM-
PLOYEE, OR AGENT OF ANOTHER CORPORATION, DO-
MESTIC OR FOREIGN, NONPROFIT OR FOR PROFIT, PART-
NERSHIP, JOINT VENTURE, TRUST, OR OTHER ENTER-
PRISE SHALL STAND IN THE SAME POSITION UNDER
THIS SECTION WITH RESPECT TO THE NEW OR SURVIV-

__ING_:(`c4R.^ R^N AB HE_Sy4UI.,I.2SF_HEIIAD-SERVED-
THE NEW ORSURVIVING CORPORATION IN THE SAME
CAPACITY.

(F), In carrying out the purposes stated in its articles and
subject to limitations prescribed by law or in its artiieles, a cor-
poration may:

(1) Purchase or otherwise acquire, lease as lessee, invest in,
hold, use, lease as lessor; encumber, sell, exchange, transfer, and
dispose of property of any deseription or any interest therein;

(2) Make contracts;
(3) Form or acquire theeontrol of other corporations, do-

mestic or foreign, whether [nea-pre€ie] NONPROFIT or for profit;
(4) Be a partner, member, associate, or participant in other

enterprises or ventures, whether profit or [nen-pra€iEJ NON-
PROFIT;

(5) Borrow money, and issue, sell, and pledge its notes,
bonds, and other evidences of indebtedness, and secure any of its
obligations by mortgage, pledge, or deed of trust, of all or any of
its pro$e

-
rt y, and guarantee or secure obligations of any person;

(6 Become a member of another corporation;
(7) Conduct its affairs in this state and elsewhere;
(8) Do all things permitted by law and exercise all authority

within the purposes stated in its articles or incidental thereto.
(G) Irrespective of the purposes stated in its articles, but

subject to limitations or prohibitions stated therein, a corporation,
in addition to the authority conferred by division (F) of this see
tion, may invest its funds not currently needed in carrying out its
purposes in any shares or other securities of another corporation
(whether [eeupea€iE] NONPROFIT or for profit), business, or
undertaking.

(H) (1) No corporation which is a°private foundation" as
defined in section 509of the internal revenue code of 1954 shall:

(a) Engage in any act of "self-dealing," as defined in section
4941 ( d) of the internal revenue code of 1954, which would give
rise to any liability.for any tax imposed by section 4941 of the
internal revenue code of 1954;

(b) Retain any "excess business holdings," as defined in
sec6ion 4943 (e) of the internal revenue code of 1954, which would
give rise to any liability for any tax imposed by section 4943 of
the internal revenue code of 1954;

(c) Make any investment which would jeopardize the carry-
ing out of any of its exempt purposes, within the meaning of
section 4944 of the internal revenue code of 1954, so as to give
rise to any liability for any tax imposed by section 4944 of the
internal revenue code of 1954; or

(d) Make any "taxable expenditures," as defined in section
4945 (d) of the intemel revenue onde of 1954, which would give
rise to any liability for any tax imposed by section 4945 of the
internal revenue code of 1954.

(2) Each corporation which is a "private foundation" as
defined in section 509 of the internal revenue code of 1954 shall,
for the purposes specified in its articles, distribute at such time
and in such manner, for each taxable year, amounts at least
sufOcient to avoid liability for any tax imposed by section4942
of theinternal revenue eade of 1954.

(3) Divisions (H) (1) and (2) ofthis section apply to all
corporations described therein, whether or not contrary to the
provisions of the articles or regulations of such a corporation,
provided that divisions (H) (1) and (2) of this section do not
apply to a corporation in existence on the effective date of this
section to the extent that such corporation provides to the contrary
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byamendment to its articles adopted after the effective date of
this section.

(4) Violation of a provision of division (H) (1) or (2) of
this section by a corporation to which said provisions are applicable
is not cause for cancellation of its articles. No trustee or officer
of a corporation to which the provisions of division (H) (1) or
(2)ofthis section are applicable is personally liable for a viola-
tion of a prohibition or requirement of said provisions, unless he
participated in such violation knowing that it was a violation,
nor shaR such trustee or officer be personally liable if such vlola-
tion was not willful and was due to reasonablecause, provided
that this division does not exonerate a trustee or officer from any
responsibility or liability to which he is subject under any other
ruleof law whether ornot duplicated in division (H) (1) or (2)
of this section.-

(5) Except as provided in division (H) (4) of this section,
notYiing in this division impairs the rights and powers of the
eourts or the attorney general of this state with respect to any
corporation.

(6) All references to sections of the internal revenue code
of 1954 include all amendments or reenactinents thereof.

(1) No lack of, or limitation upon, the authority of a
corporation shall be asserted in any action except (1) by the
state in an action by it against the corporation, (2) by or on
behalf of the corporation against a trustee, an officer, or a member
as such, or (3) by a member as such or'by or on behalf of the
members against the corporation, a trustee, an officer, or a member
as such. This division shall apply to any action brought in this
state upon any contract made in this state by a foreign corporation.

1702.16 Annuel meeting

Sec. 1702.16. An annual meeting of voting members for the
election of trusteesand the consideration of reports to be laid be-
fore such meeting shall be held on [tAe £irat Meaday e€ the @oer{b
ssentk failewing the close e€ eaeh €isea! pesx e€ the eerparaEien; m+iees

DATE DESIGNATED BY OR IN THE MANNER PRO^ DED FOR
IN THE ARTICLES OR THE REGULATIONS. IN THE ABSENCE

A

OF SUCH A DESIGNATION, THE ANNUAL MEETING SHALL
BE HELD ON THE FIRST MONDAY OF THE FOURTH MONTH
FOLLOWING THE CLOSE OF EACH FISCAL YEAR OF THE
CORPORATION. When the annual meeting is not held or trustees
are not elected thereat, they may be elected at a special meeting
called for that puTpose.

properly be in, original articles filed at the time of adopting the
amendment, other than with respect to the initial trustees; provided
that a charitable corporation shall not amend its articles in such
manner that it will cease to be a charitable corporation.

(B) Without limiting the generality of such authority, the
articles may be amended to:

(1) Change the name of the corporation;
(2) Change the place in this state where its principal office

is to be located;
(3) Change, enlarge, or diminish its purpose or purposes;

(4) Change any provision of the articles or add any provision
that may properly be included therein.

(C) The voting members at a mceting held for sueh purno=e
may adopt an amendment by the affirmative vote of a majority o:
the voting members present if a quorum is present, or, if the
articles or the regulations provide or permit, by the affirmative
vote of a greater or lesser proportion ur number of'the voting mem-
bers, and by such affirmative vote of the voting members of any
particular class as is required by the articles or the regulations.

(D) In addition to or in lieu of adopting an amendment to
the articles, the voting members may adopt amended articles by
the same action or vote as that required to adopt the amendment.

(E) The trustees may adopt amended articles to consolidate
the original articles and all previously adopted amendments to the
articles that are in force at the time, or tire voting mernbersat a
meeting held for such purpose may adopt such amended articles by
the same vote as that required to adopt an amendment.

(F) Amended articles shall set fot-th all such provisions as
are required in, and only such provisions as may properly be in,
original articles filedat the time of adopting the amended articles,
other than with respect to the initial trustees, and shall contain
astatement that they supersedethe existing articles.

(G) Upon the adoption of any amendment or amended
articles, a certificate containing a copy of the resolution adopting
the amendment or amended articles, a statement of the manner of
its adoption, and, in the case of adoption of the resolution by the
trustees, a statement of the basis for such adoption, shall be filed
[in the etfiee et] WITH the secretary of state, and thereupon the
articles shall be amended accordingly, and 'the ameided articles
ehall supersede the existing articles. The certificate shall bs signed
by THE CHAIRMAN OF TH7; BOARDs the president_ or a vice-
presidenti and by the seeretary or an assistant secretary.

(H) A copy of an amendment or amended articles changing
the name of a corporation or its principal office in this state, certi-
Jed by the secretary of state, may be filed for record in the office of

e county recorder of any county in this state, and for such re-
eording the county recorder shall charge and-collect a fee of five
dollars. Such copy shall be recorded in the records of deeds.

1702.31 Trustees meetings notice

Sec. 1702.31. Unless otherwise provided in the articles, reg-
ulations, or bylaws, and subject to the exceptions applicable during
an emergency for whieh provision is made in division (G) of
section 1702.11 of the Revised Code:

(A) Meetings of the trustees may be called b,v the chairman
of the board, the president, any vice-president, or any two trustees;

(B) Meetings of the trustees may be held at any place
within or without the state AND, UNLESS THE ARTICLES
OR REGULATIONS PROHIBIT PARTICIPATION BY TRUSTEES
AT A MEETING BY MEANS OF COMMUNICATIONS EQUIP-
MENT, MEETINGS OF THE TRUSTEES MAY BEHELD
THROUGH ANY COMMUNICATIONS EQUIPMENT IF- ALL
PERSONS PARTICIPATING CAN HEAR EACH OTHER AND
PARTICIPATION IN A MEETING PURSUANT TO THIS DIVI-
SION SHALL CONSTITUTE PRESENCE AT SUCH MEETING;

(C) Written notice of the time and place of each meeting of
the trustees shall be given to each trustee either by personal de-
livery or by mail, telegram, or cablegram at least two days before
the meeting, which notice need not specify thepurposes of the
meeting;

(D) Notice of adjoumment of a meeting need not be given
if the time and place to which it is adjourned are fixed and an-
nouncedat such meeting.

.1702.38 Amendments to articles

Sec. 1702.38. (A) The articles may be amended from time
to time in any respect if the articles as amended set forth all such
provisions as are required in,and only such provisions as may

1702.41 Merger and consolidation procedure

Sec. 1702.41. (A) Any two or more corporations may merge
into a single corporation which shall be one of the constituent
eurporations, or may consolidate into a single corporation which
shall be a new corporation to be formed by the consolidation;
except that a charitable corporation may merge into or may con-
solidate with other charitable corporations only, and the surviving
or new eorporation, as the case may be, must be a charitable
corporation.

(B) To effect such merger or consolidation, the trustees of
each constituent corporation shall approve an agreement of merger
or consolidation to be signed by the CHAIRMAN OF-THE BOARDy
presidentior a vice-.president_ and by the secretary or an assistant
secretary [e€ aue§ eerperatieaf, which agreement shaR set forth:

(1) That the named constituent eorporations have agreed
to merge into a specified constituent corporation, herein designated
the surviving corporation, or that the named constituent corpora-
tions have agreed to consolidate into a new corporation to be
formed by the consolidation, here9n designated the neW corpora-
tion;

(2) The name of the surviving or new corporation, which
may be the same as or similar to that of any constituent corpora-
tlon;

(3) The place in this state where the principal office of the
surviving or new corporation is to be located;

(4) The purpose or purposes of the surviving or new cor-
poration which, in case the constituent corporations are charitable
crorporations, must be such that the survivingnr new coiPoration
will also be a charitable corporation;

(5) The names and addresses of the first trustees and officers
of the surviving or new corporation, and, if desired, their term or
terms of office;

(6) The name and address of the statutory agent upon whom
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any process, notice, or demand against any constituent eorporation
or the surviving or new corporation may be served;

(7) The terms of the merger or consohdation and the mode
of carrying the same into effect;

(8) The regulations of the surviviug or new corporation
or a provision to the effect that the regulaHons of one of the
constituent corporations shall be the regulations of the surviving
or new corporation or to the effeet that the voting members or the
trustees of the surviving or new corporation may adopt regula-
tions, or any combination thereof.

(C) The agreement may also set forth:
(1) Thespecification of a date, whieh may be the date of

the filing of the agreement or a date subsequent thereto, upon
which the merger or eonsolidation shall beeome effective;

(2) A provision conferring upon the trustees of one or more
of the constituent corporations the power to abandon the merger
orconsolidation prior to the fding of the agreement;

(3) Any additional provision permitted to be included in
the articlesof a newly formed corporation;

(4) Any additional provision deemed necessary or desirable
with respect to the pmposed merger or consolidation.

1702.43 Certificate of merger

Sec. 1702.43. (A) Upon such adoption, aeertificate, signed
by THE CHAIRMAN OF THE BOARDs the president,- or vice-
president, and by the secretary or an assistant secretary of each
constituent corporation arld containing eitller a signed agreement
or a copy thereof and a statement by such officers of each con-
stituent corporation of the manner of itsadoption by such cor-
poration, sha11 be fded [:a the ef-fiee] WITH the secretary of state.

(B) Upon such filing or at such later date as the agreement
specifies, the merger orconsoHdation shall become effective.

(C) A copy of such agreement, certified by the secretary of
state, may be filed for reeord in the otiiee of the county recorder of
any county in thisstate, and for such recording the county recorder
shall charge and eollect the same fee as in the case of deeds. Such
coPy shall be recorded in the records of deeds.

(6) The name and address of its statutory agent.

(F) Such certificate shall be signed by THE CHAIRMAN OF
THE BOARD, the presidenty  ora vice-president, and by the see-
retary or an assistant secretary, unless the officers fail to executo
and file auch certiflcate within thirty days after the adoption of the
resolution, or upon any date specified in the resolution as the date
upon which such certificate is to be filed, or upon the expiration of
any period specified in the romlution aa the periodwithin which
such eerlificate is to be filed, whichever is latest, in which event the
certificate of dissolution may be signed by any three voting mem-
bers and shall set forth a statement that the persons signing the
certificateare voting members and are filing the certificate because
of tha failure of the officers to do so..

(G) A certificate of dissolution, filed [ia t§e eT€iea e€1 WITH
the seeretary of state,shaR be accompanied by:

(1) An afddavit of one or more of the persons executing the
certificate of dissolution or of an officer of the eorporation eontain-
ing a statement of the counties,if any, in this state in which the
eorporation has personal property subject to personal property
taxes or a statement that the corporation is of a type required to
pay personalproperEy taxes to state authorities only;

(2) A receipt, certificate, or other evidence showing the pay-
ment of all personal property taxes accruing up to the date of such
filing, unless the affidavitprovided for in division (G) (1) of this
section states that the corporation has in this state no personal
property subject to personal property taxes;

(3) A reeeipt; certificate, or other evidenee from the bureau
of employment services showing that all contributions due from
the eorporation as an employer have been paid, or that such pay-
ment has been adequately guaranteed, or that the corporation is
notaubject to such contributions;

(4) A receipt, certifieate, or other evidence showing the
payment of all sales, use, and highway use taxes accruing up to the
date of such filing, or that suchpayment has been adequately
guaranteed.

(H) Upon the filing of a certificate of dissolution and such
accompanying documents, the corporation shall be dissolved.

1703.11 Additional instalimenis of ficeme fee

1702.47 Voluntary diesolution

Sec. 1702.47. (A) A corporation may be dissolved volun-
tarily in the manner provided in this section.

forth (B)
: A resolution of dissolution for a corporation shall set

(1) That the corporation elects to be dissolved;
(2) Any additional provision deemed necessary with respect

to the proposed dissolution and winding up.

(C) The trustees may adopt a resolution of dissolution in
the following cases:

(1) Whesthe corporation has been adjudged bankrupt or
has made a general assigmnent for the benefit of creditors;

(2) By leave of the court, when a receiver has been appointed
in a general creditors' suit or in any suit in which the affairs of the
eorporation areto be wound up;

(3) When substantially aR of the assets have been sold at
judicial sale or otherwise;

(4) When the period of existence of the corporatiomspecified
in its articles has expired.

(D) The voting members at a meeting held for such purpose
may adopt a resolution of dissolution by the affirmative vote of a
majority of the voting members present if a quorum is present or,
if the articles or the regulations provide or pernut, by the afHrm-
ative vote of a greater or lesser pmportion or number of the voting
members, andby. such atlu'mative vote of the voting members of
any particular class as is required by the articles or the regulations.
Notice of the meeting of the members shaR be given to all the
members whether or not entitled to vote thereat.

(E) Upon the adoption of aresolution of dissolution, a certi-
fieate shall be prepared setting forth the following:

(1) The name of the corporation;
(2) A statement that a resolution of dissolution has been

adopted;
-(3) A statement bf the manner of adoption of such resolution,

and, in the.case of its adoption by the truetees,a statement of the
basis for such adoption;

(4) The place in this state where its principal office is or is to
be located;

(5) The names and addresses of its trustees and officers;

Sec. 1703.11. In the evont that any report filed by a foreign
corporation under sections 1703.01 to 1703.31 r; melaeire;] of the
Revised Code, subsequent to its Hrst report discloses that such
foreign aorporation has represented in this state a number of
issued shares in excess of the number theretofore determinedto
be so represented, the eorporation shall pay to the secretary of
state an additional instaliment of the license fee based upon such
additional number of shares and computed as follows:

The secretary of state shall first eompute a fee upon the eatire
number of issued shares of such corporation represented in this
state, as shown by such report, on the basis set forth in section
1703.09 of the Revised Code. He shall thencompute a fee, on the
same basis, upon the number of issued shares which such corpora-
tion has been authorized theretofore to have represented in this
state. The fee payable shall be.the difference between such two
fees LESS A CREDIT ON SAID BASIS FOR THE NUMBER
OF SHARES PREVIOUSLY AUTHORIZED TO BE ISSUED BY
THE CORPORATIONOR BY THE FOREIGN CORPORATIONS,
ADONSOLIDATION OR MERGER OF WHICH IS EFFECTED
BY A CERTIFICATE. OF REORGANIZATION OR AN AGREE-
MENT OF MERGER OR CONSOLIDATION.

When any report filed under sections 1703.01 to 1703.31
[;iaeluaive,] of the Revised Code, or any other facts coming to
the knowledge of the seeretary of state, disclose a liabflity for
the payment of an installment of the license fee, the seeretary of
state shallmail to the corporation a statement of the installment
of the license fee then due, together with a statement showing
the number of shares of said corporation represented in this state,
the number of shares which the corporation has theretofore been
authorized to have-so represented, and the additional number of
pharesin respect of which an inatallment of the license fee is
payable.8uch installment shall be paid to thesecretary of state
on or before a date thirty days from the date of such mailing
unless an appeal is taken under section 1703.26 of the Revised Code.

5733.22 Reinstatement of e corporetion

Sec. 5733.22. Any corporation whose articles of incorporation
or license certificate to do or transact business in this state has
expired or has been eaneeled or revoked by the secretary of state
as provided by law for failure to make any report or return or to
pay any tax or fee, upon payment to the secretary of state of
any additional fees and penalties required to be paid to him, and
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upon the filing with the secretary of state of a eertificate from
the tax commissioner that it has complied with all the require-
ments of law as to franehise or excise tax reportsand paid all
franchise or excise taxes, fees, or penalties due thereon for:every
yearof its delinqueney, andapon the payment to theseeretary of
state ofan additional fee of ten dollars, shall be reinstated and
again entitled to exercise its rights, privileges, and franchises
inthis state, and the secietary ofstate shall cannel the entry of

. cancellation or expiration' to exercise its rights; privileges, and
franchises. If the reinststement ia not made within [^ yeaee]
ONE YEAR from the date of the eancellation af ite articles of
incorporation or date of. the caneellation or expiration of its license
to do businesa, and it appears that the artieles of incorporation or
a lieepse .certificate has lYeen iasued to a eorporation of the same
or eimilar name, 4he applieant fot ieinstatement shall be required
bythe secretary of etate, as a eonditidn prereqvisite to such re-
inetatement, to amend itp artielea by'ehanging rts name. A certi-
fuate of. reinatatement may be 51ed in the reeorder's of8ce of any
county in the atate, forwhich the recorder ahall eharge and eollect
one dollar. . . . .: -. : .

If a domestic corporation applying for reinstatement has not
previouslydesignated an agent upon whom proeess may be:served
as required by section 1701.07 of the Revised Code, euch corpora-
tion shall at the tirneof reinstatement and as a prerequisite thereto
designatean agent in accordance with such section.

AnyofHeer, shareholder, creditor„ or receiver of any such
corporationmay at any time take all sSeps required by this section
to effect such reinstatement,.and in such case the designation of
an agept:uponwhom proeess may be served shail not be a prere-
quisitefo the reiuafston}ent pf tHe corporation.

SeECCrION 2. That existing sections 1701.07, 1701.13, 1701.16,
1701.18,.1701.30, 1701:35, 1701.39,-1701.60, 1701.61, 1701>73,
1701.81, 1701.84;17.01.85, 1701.86, 1702.06, 1702.12, 1702.16,
1702.31, 1702.38,.1702.41, 1702.43, 1702.47, 1703:11,and 573322
of theRevised Code are hereby repealed.

AM. SUB. HOUSE BILL 995

Act Ef7. 10-2-74; Revised Code prbvisions
(Act §§ I & 2) eff. 1-1-75 "

Passed 6-12-74 Approved by Govemor 7-3-74 .
Filed 7-3-74 File No. 388

To amend sections 4511.01, 4511.07, 4611.15,

461119, 4511.24;'4511.26, 4511.28,4511.29,

- 4511.30, 4511.33, 4611.39, 4511.42, 4511.44,

4511.48, 4511.49;. 4511.51, 4511.53ti 4511.55> - -

4511.62, 4511.70, 4511.75, 4511.76, 4513.11,
'. and 5501.03,to enact sections_:.4511.431,

4511.441, 4511.452, 4511,481; 4511.511,

4511.661, 4511.711, 4511.712, and 4511.771, ..

to enact new sections 4511.41, 4511.48,

4511.46, 4511.50, and 4511.56, and torepeal .

' - seetions 4511.41, 4511.43, 4611.46,4511.50,

and 4511.56 of the ,Revised Code ^tD meet .

cerkain requirements of the Federal High- '

way Safety Act of 1966.

Beyt enaeted by the Ge?ieral Assembly of the State of Oh4o:

SecTION 1. That sectiona 4611.01; 4511.07, 4511.15, 4511.19,
4511.24, 4511.25, 4511.28, 4511.29; 4511.30, 4511.33, 4511.39,
4511.42, 4511.44, 4511.48, 4511.49, 4511.51; 4511.53, 4511.55,
4511.62, 4511.70, 4511.75, 4511.76,4513.11, and 5501.06 be amended,
sections 4511.431, 4511.441, 4511.452, 4611.481,.95111511, 4511.661,
4511.711,4511.712, ahd4511.771, and new sections 4511.41, 4511.43,
4511.46,.4511.50, and 4511.56 of the RevisedCode be enaoted bo
read as followe; -

Pg 2-279
SB 155 Cont'd

4511.01 Definitions

Sec: 4511.01. As used. in sections 4511.01 to 4511.80 and
4511.99 of the Revised Code:

(A) '"Vehicle" means every device in, upon, or by which any
person or property may be transported or drawn upon a highway,
exaept devices moved by power collected from overhead eleetric
trolley wires, or used exclusively upon stationary rails or tracks,
and except devices other than bicycles moved byhuman power.

(B) "Motor vehicle" means every vehicle propelled or drawn
by power other than muscular power or power collected from
overhead electric trolley wires, except road rollera, traction en-
gines, powershovels, power eranes, and other equipment used in
eonstruction work and not designed for oremployed in general
highway transportation, hole-digging machinery, well.drilling ma
chinery, ditch-digging machinery, farm maehinery;trailers used
to transport agricultural produce or agricultural produetion ma-
terials between a localplaee of storage or supply and the farm
whes dmwn or towed on a public road or highway. at a speed of
twenty-five milea perhour, or less,threshing machinery, hay-
baling maehinery, and agricultural traetors and machinery used
in the production of horticultural, floricultural, agricultural, and
vegetable products. ' .

(O) "Motorcycle" means every motor vehicle, other than a
bicycle with a motor as provided indivision (G) of this seetion or a
tractor, having a saddle for the use of the operator and designed
totravel on not more than..three wheels in contactwith the
ground, including, but not limited to, motor vehicles known as
"motor-driven cycle," "motor bicycle,"_ motor scooter," "bicycle
with motor attached," or "motorcycle" without regard to weight or
brakehomepower:-

(D) '"Emergency vehicle" means vehicles of salvage corpora-
tions organized under sections 1709.01 to 1709.07 of the Revised
Code, emergency vehicles of municipal or county departments or
public utility eorporations when identified as such ae required by
law, the director of highway safety, or loeal authorities, and motor
vehiclea when oommandeered by a policeoflicer. . . .

(E) • °Public safety vehicle" ' means ambulances, motor
vehicles used by public law enforceTnent offrcera or other persons
aworu to enforcethe criminal and traliic-laws of the state, and
the vehicles ueed by fire departments, including motor vehicles
whêp used'by volunteer fn•emen cespondingto emergeney calls
in, the flredeparEm'eht service when identified as required by the
directorrof highway safety.

-.(F) "8ehool:bus" means everybus designedfor carrying
more than. nine passe'ngers which is owned by a.public, private,
or governmental agency or institution of learning and operated
for the transportation of children to or from a school session or
aschool funetion, or owned by a private person and operated
for eempensation for thetransportation of children to or from
a school session or a school funetion;provided "school bus" does
not include a bus operated bya municipally owned transportation
system, amasstransit company operating exclusively within the
territorial limits of a municipal corporation, or within such limits
and the territorial liq,its of municipal corporations immediately
contiguous to suc5r municipal corporation, nor a common passenger
earri,er eertified by the publfc utilities oommission unless such bus
is devoted esclusively to the transportation of children to and
f'roma school session or a school funetiorE

(G) 'Bicyele' means a twe av§eel veHieleEVERY DEVICE
propelled by. human: power; UPON WHICH ANY PERSON MAY
RIDE having a EITHER TWOtandem sriaagemea6 ef wheels
egsigped.wiih Breaeither, OR ONE WIMEL IN THE FRONT AND
.TWO WHEELS IN THE REAR, ANY of which is ever tweaty
MORE THAN FOTJRTEEN inehes in diameter; and includes any
such re§iele DEVICE fitted with a helper motor rated less than one
brake horsepower transmitted by friction and not by gesr or chain,
which produces only ordinary pedaling speeds up to a maximum of
twenty mjles per hour.

(H) "Commercial tractor" meaus every motar vehicle having
motive-power designed or used for drawing other vehides and not
soconstructed as to carry any load thereon, or desig'ned or used
for drawing othervehicles while earrying a portion of such other
vehicles, or the load thereon, or both.

(I) °Agricultural tractor" means every self-propelling ve-
hicle- designed or used for drawing other vehicles or wheeled
machinery but -havingno provision for carrying loads indepen-
dently of such other vehicles, anil used principally for agricultural
purposes. . . '

mitrailers d
"Truck" carry p pertyeept trailera and

and use
everyd to motor

se
(%)"Bua" meane every motor vebicle designed for carrying

more than nine passengers and used for the transportation of
persons, and every motor vehicle, automobile for hire,or funeral
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previous four years on a question or questions specified in section
4301.35, 4301.351, or 4305.14 of the Revised Code, upon presenta-
tion of a petition to the appropriate board of elections signed by
qualified electors in the election precinct equal in number to at least
sixty per cent of thetotal number of votes cast in the precinct for
the office of Governor at the preceding general election for that
office. If the petition is sufficient, the board to which the petition
has been presented shall order the holding of a special election in
the election precinctfor the submission of the question or questions
speciFiedin section 4301.35, 4301.351, or 4305.14 of the Revised
Code as designated on the petition, on a day designated in the
petition which shall be on the same day as the primary or general
election. The time deadlines and petitioning procedure established
in section 4301.33 of the Revised Code apply to any election held
under this section. Except as otherwise provided in this section, an
election held under this section shall be governed bysections
4301.32 to 4301.41 of the Revised Code. An election held under
this section may be held only once in the same election precinct
during the period in which this section is in effect.

SECTION 4. Section 3 of this act applies to every local option
--e1ection_heldpursuant- t.o--that^section-fer a-period-ending -one-year-....

after the effective date of this act.

SECTION 5. That Sections 3 and 4 of Amended Substitute
House Bill 627 of the, 116th General Assembly are hereby repealed.

AMENDED SUBSTITUTE HOUSE

BILL No. 902

ActBffective Date: 11-22-86
Date Passed: 11-20-86

DateApproved by Governor: 11-22-86
Date Filed: 11-24-86

File Number: 278
Chief Sponsor: SUSTER

General and Permanent Nature: Per the Director of the Ohio
LegislativeServiceCommission, this Act's section numbering of
law of a general and permanent nature is complete and in conform-
ity with the Revised Code; however, LSC's certification required
removing RC 1701.81 and 1701.82 from the title, amending or
enacting clause, and the repealing clause, and adding RC 1701.95
to thetitle. These adjustments were made to make the title, amend-
ing or enacting clause, and the repealing clause accurately recite
the numbers of the Revised Code sections that are in fact amended
by this Act.

Emergency: Pursuant to 0 Const, Art II, § Id, this Act was
declared to be an emergency measure necessary for the preserva-
tion of the public peace, health, and safety. See Act section 10.

Section Effective Date(s): This Act contains provisions which
take effect on datesdifferent from the effective date of the Act
itself. See Act section(s) 3 and 8.

E.ditor's Note: An LSC Analysis is printed at the end of this
bill.

To amend sections 1701.01, 1701.13, 1701.16, 1701.19,
1701.32; 1701.59, 1701.60, 1701.76, 1701.78,
1701.79, 1701.80, 1701.84, 1701.85, 1701.95,
4967.04, and 4967.10, to enact section 1701.801, and
to repeal sections 4967.05, 4967.06, 4967.07,
4967.08, 4967.09, and 4967.11 of the Revised Code
to make changes in the general corporation law rela-
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tive to mergers and consolidations, to require railroad
companies to follow that law's procedures when they
merge or consolidate, to make certain changes in the
law governing corporate directors, to make other
changes in the general corporate law, to amend sec-
tions 1701.32 and 1701.95 of the Revised Code,
effective July 1, 1987, to amend section 1701.16 of
the Revised Code, effective March 1, 1987, and to
declare an emergency.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 1701.01, 1701.13, 1701.16,
1701.19, 1701.32, 1701.59, 1701.60, 1701.76, 1701.78, 1701.79,
1701.80, 1701.84, 1701.85, 1701.95, 4967.04, and 4967.10 be
amended and section 1701.801 of the Revised Code be enacted to
read as follows:

1701.01 Definitions (Eff. 11-22-861
As used in sections 1701.01 to 1701.98 of the Revised Code,

unless the context otherwise re_qutres;_
(A) "Corporation" or "domestic corporation" means a corpora-

tion for profit formed under the laws of this state.
(B) "Foreign corporation" means a corporation for profit

formed under the laws or another state.
(C) "State" means the United States;; any state, territory, insu-

lar possession, or other political subdivision of the United States,
includng the Districtof Columbia; any foreign eountry or nation;
and any province, territory, or other political subdivision of such
foreign country or nation.

(D) "Articles" includes original articles of incorporation, agree-
ments of merger or consolidation IF AND ONLY TO THE
EXTENT THAT ARTICLES OF INCORPORATIONARE
ADOPTED OR AMENDED IN THE AGREEMENTS AS
PROVIDED IN THISCHAPTER, certificates of reorganization,
amended articles, and amendments to any of these, and, in the case
of a corporation created before September 1, 1851, the special
charterand any amendments to it made by specialact of the
general assembly or pursuant to general law.

(E) "Incorporator" means a person who signed the original
articlesofincqrporation.

(F) "Shareholder" means a person whose name appears on the
books of the corporation as-the owner of shares of such corporation.
Unless the articles, the regulations, or the contract of subscription
otherwise provides, "shareholder" includes a subscriber to shares,
whether the subscription is received by the incorporators or pursu-
ant to authorization by the directors, and such shares shall be
deemed to be outstanding shares.

(G) "Person" includes, without limitation, a corporation,
whether nonprofit or for profit, a partnership, an unincorporated
society or association, and two or more persons having a joint or
common interest.

(H) The location of the "principal office" of a corporation is the
place named as such in its articles,

(I) The "express terms" of shares of a class are the statements
expressed in the articles with respect to such shares.

(J) Shares of a class are "junior" to shares of another class
when any of their dividend or distribution rights are subordinate to,
or dependent or contingent upon, any right of, or dividend on, or
distribution to, shares of such other class.

(K) "Treasury shares" means shares belonging to the corpora-
tion and not retired, that have been either issued and thereafter
acquired by the corporation, or paid as a dividend or distribution in
shares of the corporation on treasury shares of the same class; such
shares shall be deemed to be issued, but they shall not be considered
as an asset or a liability of the corporation, or as outstandingfor
dividend or distribution, quorum, voting, or otherpurposes, except,
when authorized by the directors, for dividends or distributions in
authorized but unissued shares of the corporation of the same class.

(L) To "retire" a share means to restore it to the status of an
authorized but unissued share.
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(M) "Redemption price of shares" means the amountrequired
by the articles to be paid on redemption of shares.

(N) "Liquidation price" means the amount or portion of assets
required by the articles to be distributed to the holders of shares of
any class upon dissolution, liquidation, merger, or consolidation of
the corporation, or upon sale of all or substantially all of its assets.

(0) "Insolvent" means that the corporation is unable to pay its
obligations as they become due in the usual course of its affairs.

(P) "Parent corporation" or "parent" means a domestic or for-
eign cbrporation which owns and holds of record shares of another
corporation, domestic or foreign, entitling the holder of the shares
at the time to exercise a majority of the voting power in the election
of thedirectors of the other corporation without regard to voting
power which may thereafter exist upon a default, failure, or other
contingency; "subsidiary corporation" or "subsidiary" means a
domestic or foreign corporation of which another corporation,
domestic or foreign, is the parent.

(Q) "Combination" means a transaction, other than a merger
or consolidation, wherein either OF THE FOLLOWING APPLY:

(1) Voting shares of a domestic corporation are issued o(trans-
ferred in consideration in whole or in part for the transfer to itself
or to one or more of its subsidiaries, domestic or foreign, of.all or
sru stantiallyalrtl-ie assetsof one or moe cofporaTions,3omesro or
foreign, with or withoutgood will or the assumption of liabilities;

(2) Voting shares of a foreign parent corporation are issued or
transferred in consideration in whole or in part for the transfer of
suchassets to one or more of its domestic subsidiaries.

"Transferee corporation" in a combination means the corpora-
tion, domestic or foreign, to which the assets are transferred, and

corporation" in a combination means the corporation,
domestie or foreign, transferring such assets and to which, or to the

of which, the voting shares of the domestic or foreign
corporation are issued or transferred.

(R) "Majority share acquisition" means the acquisition of
shares of a corporation, domestic or foreign, entitling the holder of .
theshares to exercise a majority of the voting power in the election
ofdirectors of such corporation without regard to voting power
whichmay thereafter exist upon a default, failure, or other contin-
gency, BY either OF THE FOLLOWING:

(1) ^By-a A domestic corporation in consideration in whole or in
part, for the issuance or transfer of its voting shares;

(2)^By-e A domestic or foreign subsidiary in consideration in
whole or in part for the issuance or transfer of voting shares of its
domestic parent.

(S) "Acquiring corporation" in a combination means the
domestic corporation whose voting shares are issued or transferred
by itbr its subsidiary or subsidiaries to the transferor corporation or
corporations or the shareholders ehereaf OF THE TRANSFEROR
CORPORATION OR CORPORATIONS; and "acquiring corpo-

in a majority share acquisition means the domestic oorpora-corpora-
tion whose voting shares are issued or transferred by it or its subsid-

in consideration for shares of a domestic or foreign corporation
entitling the holder thereef OF THE SHARES to exercise a major-major-
itvoting power in the election of directors of sucfi corpora-
tion.

(T) When used in connection with a combination or a majority
share acquisition, "voting shares" means shares of acorporation,
domestic or foreign, entitling the holder of the shares to vote at the
time in the election of directors of such corporation without regard
to voting power which may thereafter exist upon a default, failure,
or other contingency.

(U) "An emergency" exists when the governor, or any other
lawfully exercising the power and discharging the duties of

the office of governor, proclaims that an attack on the United
States or any nuclear, atomic, or other disaster has caused an
emergency for corporations, and such an emergency shall continue

terminated by proclamation of thegovernor or any other
person lawfully exercising the powers and discharging the duties of
the office of governor.

(V) "Constituent corporation" means an existing corporation
thftt is partie with MERGING INTO OR INTO WHICH
IS BEING MERGED one or more other corporations in a merger,
or is AN EXISTING CORPORATION being consolidated with
one or more other corporations into a new corporation IN A CON-
SOLIDATION, whether any such corporations are domestic or
foreign.

(W) "Surviving corporation" means the consti[uent corpora-
tion, domestic or foreign, which is specified as the corporation into
which one or more other constituent corporations are to be or have
been merged.

(X) "Close corporation agreement" means an agreement that
satisfies the[hree requirements of division (A) of section 1701.591
of the Revised Code.

(Y) "Issuing public corporation" means a domestic corporation
with fifty or more shareholders that has its principal place of busi-

executive offices, or substantial assets within thisness, principal
state, and as to which no valid close corporation agreement exists
under division (H) of section 170L591 of the Revised Code.

"Control share acquisition" means the acquisition,(Z)(1)
or indirectly, by any person of shares of an issuing publicdirectly

that, when added to all other shares of the issuingcorporation
-p.ublre_c°rp°rai^on.in - iespectsf_wfiich cuchTnermn may exerc5saor ._...-

dtrect the exercise of voting power as provided in this division,
such person, immediately after such acquisition,would entitle

or indirectly, alone or with others, to exercise or direct thedirectly
exercise of the voting power of the issuing public wrporation in theexerci
election of directors within any of the following ranges of such
voting power:

(a) One-fifth or more but less than one-third of such voting
power;r,

One-third or more but less than a majority of such voting(b)
power;r,

( c) A majority or more of such voting power.
A bank, broker, nominee, trustee, or other person, however, who

acquires shares in the ordinary course of business for the benefit of
others in good faith and not for the purpose of circumventingoth

1701.831 of the Revised Code shall be deemed to havesection
voting power only of shares in respect of which such person would
be able to exercise or direct the exercise of votes without further
instruction from others at a meeting of shareholders called under

1701.831 of the Revised Code.section
The acquisition of any shares of an issuing public corpora-(2)

not constitute a control share acquisition for the purposetion does
section 1701.831 of the Revised Code if the acquisition is con-of

summated in any of the following circumstances:
( a) Prior to November 19, 1982;
(b) Pursuant to a contract existing prior to November 19, 1982;

laws of descent and distribution;(c) Pursuant to the
(d) Pursuant to the satisfaction of a pledge or other security

interestnterest created in good faith and not for the purpose of circum-
venting section 1701.831 of the Revised Code;

(e)e) Pursuant to a merger or consolidation effected in compli-
section 1701.78 or 1701.79 of the Revised Code if theance with

issuing public corporation is a party to the agreement of merger or
consolidation.

The acquisition by any person of shares of an issuing public
in a manner described under this division shall becorporation

deemed to be a control share acquisition authorized pursuant to
section 1701.831 of the Revised Code within the range of voting
power under division (Z)(1)(a), (b), or (c) of this section that such
person is entitled to exercise after such acquisition, provided that,

the case of an acquisition in a manner described under divisionin
(Z)(2)(c)c) or (d) of this section, the transferor of shares to such
person had previously obtained any authorization of shareholders

under section 1761.831 of the Revised Code in connectionrequired
with such transferor's acquisition of shares of the issuing public

.corporation.
(3) The acquisition of shares of an issuing public corporation in

good faith and not for the purpose of circumventing section
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1701.831 of the Revised Code from any person; whose control share
acquisition had previously HAD been authorized by shareholders in
compliance with section 1701.831 of the Revised Code, or FROM
any person whose previous acquisition of shares of an issuing public
corporation would have constituted a control share acquisition but
for division (Z)(2) of this section, does not constitute a control
share acquisition for the purpose of section 1701.831 of the Revised
Code; unless such acquisition entitles any person, directly or indi-
rectly, alone or with others, to exercise or direct the exercise of
voting power of the corporation in the election of directors in excess
of the range of such voting power authorized pursuant to section
1701.831 of the Revised Code, or deemed to be so authorized under
division (Z)(2) of this section. qit

(AA) "Acquiring person" means any person; a; dei.r-a - ''-,;
d- ` ."- --- -s•_̂ ++c^

'^^
rr^+^Horr who has delivered an acquiring person

statement to an issuing public corporation pursuant to section
1701.831 of the Revised Code.

(BB) "Acquiring person statement" means a written statement
that complies with division (B) of section 1701.831 of the Revised
Code.

_ (CC) "interested shates"meatts_the_sharrsotanissuing-public_
^ corporation in respect of which any of the following persons may

exercise or direct the exercise of the voting power of the corporation
in the election of directors:

(1) An acquiring person;
(2) Any offcer of the issuing public corporation elected or

appointed by the directors of the issuing public corporation;
(3) Any employee of the issuing public corporation who is also a

director of such corporation.
(DD) "Certificated security" and "uncertificated security"

have the same meaning MEANINGS as defined in section 1308.01
of the Revised Code.

1701.13 Authority of corporation [Eff. 11-22-86]

(A) A corporation may sue and be sued.
(B) A corporation may adopt and alter a corporate seal and use

the same or a fascimile thereef OF THE CORPORATE SEAL,
but failure to affix the oorporate seal shall not affect the validity of
any instrument. - - -

(C) At4he request or direction of the United States government
or any agency theeeef OF THE UNITED STATES GOVERN-
MENT, a corporation may transact any lawful business in aid of
national defense or in the prosecution of any war in which the
nation is engaged.

(D) Unless otherwise provided in the articles, a corporation may
take property of any description, or any interest therein IN PROP-
ERTY, by gift, devise, or bequest, and may make donations for the
public welfareor for charitable, scientific, or educational purposes.

(E)(1)A eorporation may indemnify or agree to indemnify any
person who was or is a party or is threatened to be made a party, to
any threatened, pending, or completed action, suit, or proceeding,
whether civil, criminal, administrative, or investigative, other than
an.action by or in the right of the-corporation, by reason of the fact
that he is or was a director, officer,employee, or agent of the
corporation, or is or was serving at the request of the corporation as
a director,trustee, officer, employee, or agert of another corpora-
tion, domestic or foreign, nonprofit or for profit, partnership, joint
venture, trust, or other enterprise, againstexpenses, including atter-
neys'- ATTORNEY'S fees, judgments, fines, and amounts paid in
settlement actually and reasonably incurred by him in connection
with such action, suit, or proceeding if he acted in good faith and in
a manner he reasonably believed to be in or not opposed to the best
interests of the corporation, and with respect to any criminal action
or proceeding, had no reasonable eause to believe his conduct was
unlawful. The termination of any action, suit, or proceeding by
judgment, order, settlement, OR conviction, or upon a plea of nolo
contendere orits equivalent, shall not, of itself, create a presump-
tion that the person did not act in good faith and in a manner whieb
he reasonably believed to be in or not opposed to the best interests
of the corporation; and, with respect to any criminal action or
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proceeding, he had reasonable cause to believe that his conduct was
unlawful.

(2) A corporation may indemnify or agree to indemnify any
person who was or is a party; or is threatened to be made a party, to
any threatened, pending, or completed action or suit by or in the
right of the oorporation to procure a judgment in its favor by reason
of the fact that he is or was a director, officer, employee, or agent of
the corporation, or is or was serving at the request of the corpora-
tion as a director, trustee, officer, employee, or agent of another
corporation, domestic or foreign, nonproftt or for profit, partner-
ship, joint venture, trust, or other enterprise, against expenses,
including atteraeys' ATTORNEY'S fees, actually and reasonably
incurred by him-in connection with the defense or settlement of
such action or suit if he acted in good faith and in a manner he
reasonably believed to be in or not opposed to the best interests of
the corpqration,except that no indemnification shall be made in
respect of any OF THE FOLLOWING:

(a) ANY claim, issue, or matter as to which such person sheN
`°',m;^ `o- eer. IS adjudged to be liable for negligence or misconduct in
the performance of his duty to the corporation unless, and only to

thecxtent-t-hat-the-court-ofcomrnarr-pleasT rt-Yie courTm`whicfi---^
such action or suit was brought shaNdefermitre DETERMINES
upon application that, despite the adjudication of liability, but in
view of all the circumstances of the case, such person is fairly and
reasonably entitled to indemnity for such expenses as the court of
common pleas or such other court shall deem proper;

(b) ANY ACTION OR SUIT IN WHICHTHE ONLY LIA-
BILITY ASSERTED AGAINST A DIRECTOR ISPURSU-
ANT TO SECTION 1701.95 OF THE REVISED CODE.

(3) To the extent that a director, trustee, officer, employee, or
agent has been successful on the merits or otherwise in defense of
any action, suit, or proceeding referred to in divisions (E)(1) and
(E)(2) of this section, or in defense of any claim, issue, or matter
therein, heshall be indemnified against expenses, including atter-
ereys' ATTORNEY'S fees, actually and reasonably incurred by
him in connection t:̀erev.;in WITH THE ACTION, SUIT, OR
PROCEEDING.

(4) Any indemnification under divisions (E)(1) and (E+(2) of
this section, unless ordered by a court, shall be made by the corpo-
ration only as authorized in the specific case upon a determination
that indemniGcation of the director, trustee, officer, employee, or
agent is proper in the circumstances because he has met the appli-
cable standard of conduct set forth in divisions (E)(1) and (Ej(2) of
this section. Such determination shall be made AS FOLLOWS:

(a) by BY a majority vote of a quorum consisting of directors of
the indemnifying corporation who were not and are not parties to or
threatened with any such action, suit, or proceeding;-eF;

(b), `dsue:.a IF THE quorum DESCRIBED IN DIVISION
(E)(4)(a) OF THIS SECTION is not obtainable or if a majority
vote of a quorum of disinterested directors so directs, in a written
opinion by independent legal counsel other than an attorney, or a
Grm having associated with it an attorney, who has been retained
by or who has performed services for the corporation; or any person
to be indemnified within the past five years^,;

(c) by BYthe shareholders; or;
(d) by BY the court of common pleas or the court in which such

action, suit, or proceeding was brought.
Any determination made by the disinterested directors under

division (E)(4)(a) or by independent legal counsel under division
(E)(4)(b) of this subdirisien SECTION shall be promptly commu-
nicated to the person who threatened or brought the action or suit;
by or in the right of the corporation under division (E)(2) of this
section, and within ten days after receipt of such notification, such
person shall have the right to petition the court of common pleas or
thecourt in which such action or suit was brought to review the
reasonableness of such determination.

(5)(a) UNLESS AT THE TIME OF A DIRECTOR'S ACT
OR OMISSION THAT IS THE SUBJECT OF AN ACTION,
SUIT, OR PROCEEDING REFERRED TO IN DIVISIONS
(E)(1) AND (2) OF THIS SECTION, THE ARTICLES OR Appx. 4&,
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THE REGULATIONS OF A CORPORATION STATE BY
SPECIFIC REFERENCE TO THIS DIVISION THAT THE
PROVISIONS OF THIS DIVISION DO NOT APPLY TO THE
CORPORATION AND UNLESS THE ONLY LIABILITY
ASSERTED AGAINST A DIRECTOR IN AN ACTION, SUIT,
OR PROCEEDING REFERRED TO IN DIVISIONS (E)(1)
AND (2) OF THIS SECTION IS PURSUANT TO SECTION
1701.95 OF THE REVISED CODE, EXPENSES, INCLUDING
ATTORNEY'S FEES, INCURRED BY A DIRECTOR IN
DEFENDING THE ACTION, SUIT, OR PROCEEDING
SHALL BE PAID BY THE CORPORATION AS THEY ARE
INCURRED, IN ADVANCE OF THE FINAL DISPOSITION
OF THEACTION, SUIT, OR PROCEEDING UPON
RECEIPT OF AN UNDERTAKING BY OR ON BEHALF OF
THE DIRECTOR IN WHICH HE AGREES TO DO BOTH OF
THE FOLLOWING:

(i) REPAY SUCH AMOUNT IF IT IS PROVED BY
CLEAR AND CONVINCING EVIDENCE IN A COURT OF
COMPETENT. JURISDICTION THAT HIS ACTION OR
FAILURETO ACT INVOLVED AN ACT OR OMISSION
UNDERTAKEN WITH DELIBERATE INTENT TO CAUSE
INJURY TO THECORPORATION OR UNDERTAKEN
WITH RECKLESS DISREGARD FOR THE BEST INTER-
ESTS OF THE CORPORATION; - -

(ii)REASONABLY COOPERATE WITH THE CORPORA-
TIONCONCERNING THE ACTION, SUIT, OR PROCEED-
ING.

(b) Expenses, including atterneys' ATTORNEY'S fees,
incurred BY A DIRECTOR, TRUSTEE, OFFICER,
EMPLOYEE, OR AGENT in defending any action, suit, or pro-
ceedingreferredto in divisions (E)(1) and (-Ej(2) of this section,
may be paid by the corporation AS THEY ARE INCURRED, in
advance of the final disposition of sueh THE action,suit, or pro-
cee8ing as authorized by the directors in the specific case upon
receipt of an undertaking by or on behalf of the director, trustee,
officer, employee, or agent to repay such amount, unless IF it ahaH
ultimately be IS determined that he is NOT entitled to beindemni-
fiedby the oorporation as =--d in this -- -.

(6) The indemnification Peavided AUTHORIZED bythis sec-
tion shall not be deemed exclusive of, AND SHALL BE IN ADDI-
TION TO, any other rights GRANTED to whieh those seeking
indemnification tneybeentttled under the articles or the regula-
tions or any agreement, vote of shareholders or disinterested direc-
tors, or otherwise, both as to action in his official capacity and as to
action in another capacity while holding such office, and shall
continue as to a person who has ceased to be a director, trustee,
offieer, employee, or agent and shall inure to the benefit of the
heirs, executors, and administrators of such a person.

(7) A oorporation may purchase and maintain insurance OR
FURNISH SIMILAR PROTECTION, INCLUDING BUT
NOT LIMITED TO TRUST FUNDS, LETTERS OF CREDIT,
OR SELF-INSURANCE, on behalf of OR FOR any person who is
or was a director, officer, employee, or agent of the corporation, or
is or was serving at the request of the corporation as a director,
trustee, officer, employee, or agent of another corporation, domestic
or foreign, nonprofit or for profit, partnership, joint venture, trust,
or other enterprise, against any liability asserted against him and
incurred by him in any such capacity, or arising out of his status as
such, whether or not the corporation would have the power to
indemnify him against such liability under this section. INSUR-
ANCE MAY BE PURCHASED FROM OR MAINTAINED
WITH A PERSON IN WHICH THE CORPORATION HAS A
FINANCIAL INTEREST.

(8) THE AUTHORITY OF A CORPORATION TO
INDEMNIFY PERSONS PURSUANT TO DIVISIONS (E)(1)
AND (2) OF THIS SECTION DOES NOT LIMIT THE PAY-
.MENT OF EXPENSES AS THEY ARE INCURRED, INDEM-
NIFICATION, INSURANCE, OR OTHER PROTECTION
THAT MAY BE PROVIDED PURSUANT TO DIVISIONS
(E)(5), (6), AND (7) OF THIS SECTION. DIVISIONS (E)(1)

AND (2) OF THIS SECTION DO NOT CREATE ANY OBLI-
GATION TO REPAY OR RETURN PAYMENTS MADE BY
THE CORPORATION PURSUANT TO DIVISIONS (E)(5),
(6), OR (7).

(9) As used in this division, references to "corporation" includes
all constituent corporations in a consolidation or merger and the
new or surviving corporation, so that any person who is or was a
director, officer, employee, or agent of such a constituent corpora-
tion, or is or was serving at the request of such constituent corpora-
tion as a director, trustee, officer, employee, or agent of another
corporation, domestic or foreign, nonprofit or for profit, partner-
ship, joint venture, trust, or other enterprise, shall stand in the same
position under this section with respect to the new or surviving
corporation as he would if he had served the new or surviving
corporation in the same capacity.

(F) In carrying out the purposes stated in its articles and subject
to limitations prescribed by law or in its articles, a corporation may:

(1) Purchase or otherwise acquire, lease as lessee, invest in,
hold, use, lease as lessor, encumber, sell, exchange, transfer, and
dispose of property of any description or any interest theeein IN
SUCH PROPERTY;

(2) Make contracts;
(3) Form or acquire the control of other oorporations, domestic

uT-toregn, whe^fhe nen-pr4FWNO7VPROFIT or ot pprofit;--
(4) Be a partner, member, associate, or participant in other

enterprises or ventures, whether profit or nenpref-f6NONPROFIT;
(5) Conductits affairs in this state and elsewhere;
(6) Borrowmoney, and issue, sell, and pledge itsnotes, bonds,

and other evidenoes of indebtedness, and secure any of its obliga-
tions by mortgage, pledge, or deed of trust of all or any of its
property, and guarantee or secure obligations of any person; .

(7) RESIST A CHANGE OR POTENTIAL CHANGE IN
CONTROL OF THE CORPORATION IF THE DIRECTORS
BY A MAJORITY VOTE OF A QUORUM DETERMINE
THAT THE CHANGE OR POTENTIAL CHANGE IS.
OPPOSED TO OR NOT IN THE BEST INTERESTS OF THE
CORPORATION UPON CONSIDERATION OF THE INTER-
ESTSOF THE CORPORATION'S SHAREHOLDERS AND
ANY OF THE MATTERS SET FORTH IN DIVISION (E) OF
SECTION 1701.59 OF THE REVISED CODE.

(8) Do all things permitted by law and exercise all authority
within the purposes statedin its articles or incidental the'eta TO
ITS ARTICLES.

(G) Irrespective of the purposes stated in its articles, but subject
to limitations stated theeein IN ITS ARTICLES, a corporation, in
addition to the authority conferred by division (F) of this section,
may invest its funds not currently needed in its business in any
shares or other securities to such extent that as a result tfiereef OF
THE INVESTMENT the corporation shall not acquire control of
another corporation, business, or undertaking the activities and
operations of which are not incidental to the purposes stated in its
articles.

(H) No lack of, or limitation upon, the authority of a corpora-
tion shall be asserted in any action except (1) by the state in an
action by it against the corporation, (2) byor on behalf of the
corporation against a director, an officer, or any shareholder as
such, (3) by a shareholder as such or by or on behalf of the holders
of shares of any class against the corporation, adirector, an officer,
or any shareholder as such, or (4) in an action involving an alleged
overissue of shares. This division shall apply to any action brought
in this state upon any contract made in this state by a foreign
corporation.

1701.16 Options to subscribe for or to purchase shares;
terms of instruments evidencing options [Eff. 11-22-861

.(A) Unless the articles otherwise provide, a corporation by its
directors may grant options to subscribe for or to purchase shares of
any authorized class at such times and on such terms as are set
forth in the securities or in the contracts, warrants, or instruments
(which may be transferable or nontransferable, and separable or

Appx. 49

Nov/Dec 1986



H 902 1986 Session Laws-Full Text

inseparable from securities) evidencing suchoptions, upon the fol-
lowing conditions:

(1) If such shares are subject to pre-emptive PREEMPTIVE
rights, and if the options are not granted to shareholders in satisfac-
tion of their pre-emptive PREEMPTIVE rights, then the granting
of such options must be authorized by such vote or consent of the
shareholders or holders of shares of particular classes as would then
be required to waive or release such pre-eenptive PREEMPTIVE
rights; and such vote or consent shall release the pre-emptive PRE-
EMPTIVE rights to the shares required to satisfy such options if
and when exercised;

(2) If at the time of granting such options the corporation does
not have authorized and unissued shares sufficient to satisfy such
options if and when exercised, the granting of suchnptions must be
authorized by such vote of the shareholders or holders of shares of
particular classes as would then be required to adopt an amend-
ment to the articles for the purpose of increasing the authorized
number of such shares, and the shares required to be issued upon
the exercise of such options shall be provided by an amendment
concurrently or thereafter adopted by the shareholders or the direc- surplus was eliminated by application of capital surplus or other-
tors. _ wise, after deductiMdistributionsto^bareholders_andtransfersto

-
(B) The securities, contracts, warrants, or instruments evidenc- statedcapital andcapital surplus to the extent that such distribu-

ing such options may contain any terms not repugnant to law for tions and transfers are made out of earned surplus. Surplus other
the protection of the holders of such options, including, without than earned surplus is capitalsurplus.
limiting the generality of such authority: restrictions upon the Determinations under this section may be based upon financial
authorization or issuance of additional shares; provisions for the statements prepared on the basis of accounting practices and prin-
adjustment of the option price; provisions concerning rights in the ciples that are reasonable in the circumstances, and may make use
event of reorganization, merger, consolidation, or sale of the entire of the equity method of accounting.
assets of the corporation; provisions for the reservation of author- (B) Capital surplus shall be classified according toits derivation
ized but unissued shares to satisfy such options; aud restrictions and so shown on the books of the corporation, and each balance
upon the declaration or payment of dividends or distributions; sheet shall show separately any capital surplus arising from unreal-
AND IN THE CASE OF A CORPORATION THAT HAS ized appreciation of assets, other capital surplus, and earned sur-
ISSUED AND OUTSTANDING SHARES THAT ARE. plus.
LISTED ON A NATIONAL SECURITIES EXCHANGE, (C) If a corporation accepts a voluntary contribution of prop-
CONDITIONS ON THE EXERCISE OF SUCH OPTIONS, erty other than its own issued shares, the directors may order all or
INCLUDING CONDITIONS THAT PRECLUDE THE a part of the fair value of such property to the corporation, as
HOLDER OR HOLDERS OF A SPECIFIED NUMBER OR determined by the directors, to be entered on its books, and thereby
PERCENTAGE OF THE OUTSTANDING COMMON create or add to capital surplus.
SHARES OF SUCH A CORPORATION FROM EXERCIS- (D) In addition to any determination permitted under division
ING SUCH OPTIONS. (A) of this section, if the directors of a corporation.determine that

(C) "Securities," as used in this section, includes obligations PhYsiea} TANGIBLE OR INTANGIBLE assets of the corporation
and shares of the corporation. have a fair value to it in excess of the amount at which they are

THIS SECTION IS AN INTERIM SECTION EFFECTIVE carried on its books, they may order all or a part of such excess so
UNTIL MARCH 1, 1987. determined to be entered on its books, and thereby create or add to

capital surplus.
1701.19 Valuation of property or services [Eff. (E) In addition to any determination permitted under division

11-22-86](A) of this section,the directors of a corporation that owns shares
in another domestic or foreign corporation may, if they believe in

(A) When a determination of the fair value to a corporation of good faith that the books of the issuing corporation are kept accord-
property other than money or of services is> ing to generally accepted accounting principles, order such shares

(1)Made MADE by the incorporators, directors, or sharehold- to be carried on the books of the corporation owning them at the
9rs with respect to property transferred or to be transferred, or value shown on the books of the issuing corporation, and thereby

_ services rendered or to be rendered, to the corporation as considera- ereate or add to the capital surplus of the corporation owning such
tion for shares; shares. When shares are carried on such basis, the balance sheets of

(3) -i,iade OR MADE by the directors with respect to property the corporation owning them shall contain a statement to that
voluntarilycontributed to the corporation; effect.

(3}-Made OR MADE by the directors with respect to physical (F) The directorsmay order transfers from any surplus however
assets of the corporation which are reckoned by the directors to created to stated capital of shares with or without par value, and
have a fair value to the corporation in excess of the amount at from earned surplus to capital surplus.
which they are carried on its books; (G) Pursuant to A resolution adoptedby the affirmative vote of

f4)-Pterided OR PROVIDED for in a plan of reorganization the holders of two-thirds of the shares of each class, regardless of
confirmed as provided in seetion 1701.75 of the Revised Codeor set limitations or restrictions in the articles on the voting rights of the
forth in an agreement of merger or consoiidation adopted as pro- shares of any such class or, if the articles so provide or permit, a
vided in section 1701.78, 1701.79 8r1701,82: 1701.80, OR greater or lesser proportion, but not less than a majority, of the
1701.801 of the.Revised Code;, THEN such determination shallb'e shares of any class, a corporation may apply all or any part of
conclusive in any action or proceeding in which it isclaimed that capitalsurplus to the reduction or.writing off of any deficit in
the fair value to the corporation of such property or of such services earned surplus, or to the creation of a reserve for any proper pur-
is or was less than the value so determined, unless the party assert- pose, and thereby make available for dividends or distributions,
ing such claim affirmatively proves by clear and convincing evi- withoutnotice to the shareholders as to the source of such dividends
dence, and otherwise than by proving the difference between the or distributions, any earned surplus remaining, or thereafter aris-
value of such property, or of such services, and the fair value so ing, but in case such action is taken, a record tlreFeef OF IT shall be
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determined, that such determination was knowingly and intention-
ally made, by the persons making the same DETERMINATION,
at a value greater than the fair value of such property or of such
services to the eorporation.

(B) The making of an agreeinent to issue or dispose of shares
for property other than money or for services or the issuance or
disposition of shares in consummation of any agreement or transac-
tion referred to in division (A) of this section shall be held to be a
determination that the property, or the services; involved have a fair
value to the eorporation not less than the value required to justify
the issuance or disposition of such shares.

1701.32 Surplus [Eff. 11-22-86]

(A) The surplus of a corporation is the excess of its assets over
its liabilities plus stated capital, if any. The earned surplus of a
corporation is the net balance of its net profits, income, gains, and
losses from the date of incorporation, exceptas otherwise provided
in this section, or from the latest date on which a deficit in earned
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made on the books of the corporation and shall appear on each
balance sheet of the corporation for a period of not less than five
years thereafter.

(H)(1) In the case of a merger of one or more domestic or
foreign corporations into a snwiviag domestic SURVIVING corpo-
ration, the directors of the surviving corporation may order entered
on its books all or part of the earned surplus of the other constituent
corporations, diminished by anydeficit in earned surplus of any
constituent corporation, and thereby create, add to, or diminish the
earned surplus of the surviving corporation. -

(2) In the case of a consolidation of a domestic corporation with
one or more domestic or foreign corporations into a new domestic
corporation, the directors of the new corporation may order entered
on its books all or part of the earned surplus of each of the constitu-
enfcorporations, diminished by any deGcit in earned surplusbf any
constituent aorporation, and thereby create earned surplus of the
new corporation.

(3) In the case of a combination, the directors of the acquiring
corporation may order entered on its books all or part of the earned
surplusof the transferor corporations, diminished by any deficit in
earned surplus of any such corporation, and thereby create, add to,
or diminish the earned surplus of the acquiring corporation.

(4) In the case of a dissolution of a domestio or forei n subsidi-
ary eorporation, all shares of which are owned by a domestic corpo-
ration, the directors of the parent corporation may order entered on
its books all or part of theearned surplus of the subsidiary and
thereby create or add to the earned surplus of the parent. .

(5) The action of the directors of a corporation in creating or
adding to earned surplus, as provided in this division, must be
taken, if at all, not later than ninety days after the end of the fiscal
year of suchcorporation inwhich the merger, consolidation, combi-
nation;or dissolution becomes effective.

1701.59 Authority of directors; bylaws; standard of
care; reliance on reports and statements [Eff. 11-22-86]

(A) Except where the law, the articles, or the regulations
requireaction to be authorized or taken by shareholders, all of the
authority of a corporation shall be exercised by or under the direc-
tion of its directors. For their own government, the directors may
adopt bylaws that are not inconsistent with the articles or the
regulations.

(B) A director shall perform his duties as a director, including
his duties as a member of any committee of the directors upon
which he may serve, in good faith, in a manner he reasonably
believes to be in OR NOT OPPOSED TO the best interests of the
corporation, and with the care that an ordinarily prudent person in
a like position would use under similar eircumstances. In perform-
ing his duties, a director is entitled to rely on information, opinions,
reports, or statements, including Gnancial statements and other
financial data, that are prepared or presented by:

(1) One or more directors, officers, or employees of the corpora-
tion who the director reasonably believes are reliable and compe-
tent in the matters prepared or presented;

(2) Counsel, public accountants, or other persons as to matters
that the directorreasonably believes are within the person's profes-
sional or expert competence;

(3) A committee of the directors upon which he does not serve,
duly established in accordance with a provision of the articles or the
regulations, as to matters within its designated authority, which
committee the director reasonably believes to merit eonfidence.

(C) For purposes of division (B) of this section; s:
(1) A DIRECTOR SHALL NOT BE FOUNI5 TO HAVE

VIOLATED HIS DUTIES UNDER DIVISION (B) OF THIS
SECTION UNLESS IT IS PROVED BY CLEAR AND CON-
VINCING EVIDENCE THAT THE DIRECTOR HAS NOT
ACTED IN GOOD FAITH, IN A MANNER HE REASONA-
BLY BELIEVES TO BE IN OR NOT OPPOSED TO THE
BEST INTERESTS OF THE CORPORATION, OR WITH
THE CARE THAT AN ORDINARILY PRUDENT PERSON
IN A LIKE POSITION WOULD USE UNDER SIMILAR CIR-

CUMSTANCES, IN ANY ACTION BROUGHT AGAINST A
DIRECTOR, INCLUDING ACTIONS INVOLVING OR
AFFECTING ANY OF THE FOLLOWING:

(a) A CHANGE OR POTENTIAL CHANGE IN CON-
TROL OF THE CORPORATION;

(b) A TERMINATION OR POTENTIAL TERMINATION
OF HIS SERVICE TO THE CORPORATION AS A DIREC-
TOR;

(c) HIS SERVICE IN ANY OTHER POSITION OR RELA-
TIONSHIP WITH THE CORPORATION.

(2) A director shall not be considered to be acting in good faith
if he has knowledge concerning the matter in question that would
cause reliance on information, opinions, reports, or statements that
are prepared or presented by the persons described in divisions
(B)(1) to (3) of this section to be unwarranted. ApeeseRwhe, ase

.. ... L:.. A.,:.... in "^"^o_A'^ .̂ ^ _..a, ._...
•..

. ...
C

a _................-_-''-- -'.-f"^-^^ ^. Y . .. ._.. ... .. .

(3) NOTHING CONTAINED IN THIS DIVISION LIMITS
RELIEF AVAILABLE UNDER SECTION 1701.60 OF THE
REVISED CODE.

(D) A DIRECTOR SHALL BE LIABLE IN DAMAGES
--FOR ANI=-ACT-ION-FIHE-TAIEES'OR -FAI-L-S-9'O-TAKE-A-S-A---_

DIRECTOR ONLY IF IT IS PROVED BY CLEAR AND CON-
VINCING EVIDENCE IN A COURT OF COMPETENT
JURISDICTION THAT HIS ACTION OR FAILURE TO ACT
INVOLVED AN ACT OR OMISSION UNDERTAKEN WITH
DELIBERATE INTENT TO CAUSE INJURY TO THE COR-
PORATION OR UNDERTAKEN WITH RECKLESS DISRE-
GARD FOR THE BEST INTERESTS OF THE CORPORA-
TION. NOTHING CONTAINED IN THIS DIVISION
AFFECTS THE LIABILITY OF DIRECTORS UNDER SEC-
TION 1701.95 OF THE REVISED CODE OR LIMITS RELIEF
AVAILABLE UNDER SECTION 1701.60 OF THE REVISED
CODE. THIS DIVISION DOES NOT APPLY IF, AND ONLY
TO THE EXTENT THAT, AT THE TIME OF A DIRECTOR'S
ACT OR OMISSION THAT IS THE SUBJECT OF COM-
PLAINT, THE ARTICLES OR THE REGULATIONS OF THE
CORPORATION STATE BY SPECIFIC REFERENCE TO
THIS DIVISION THAT THE PROVISIONS OF THIS DIVI-
SION DO NOT APPLY TO THE CORPORATION.

(E) For purposes of divisien(B) ef this section, a director, in
determining what he reasonably believes to be in the best interests
of the corporation, shall consider the interests of the corporation's
shareholders and, in his discretion, may considerany of the follow-
ing:

(1) The interests of the corporation's employees, suppliers, cred-
itors, and customers;

(2) The economy of the state and nation;
(3) Community and societalconsiderations;
(4) THE LONG-TERM AS WELL AS SHORT-TERM

INTERESTS OF THE CORPORATION AND ITS SHARE-
HOLDERS, INCLUDING THE POSSIBILITY THAT THESE
INTERESTS MAY BE BEST SERVED BY THE CONTINUED
INDEPENDENCE OF THE CORPORATION.

(E) The .A:.. .. .L..t .. eff..amendments - V .....'.... _e •

._
-., ... ..... .1----

. ._ . ___.._-- --^ --- - April 1 ,
1995--- ----d:-! in --t••_-'_A a__i• `lr°l°-- ------'i-

(F) NOTHING CONTAINED IN DIVISION ( C) OR (D)
OF THIS SECTION AFFECTS THE DUTIES OF EITHER OF
THE FOLLOWING:

(1) A DIRECTOR WHO ACTS IN ANY CAPACITY
OTHER THAN HIS CAPACITY AS A DIRECTOR;

(2) A DIRECTOR OF A CORPORATION THAT DOES
NOT HAVE ISSUED AND OUTSTANDING SHARES THAT
ARE LISTED ON A NATIONAL SECURITIES EXCHANGE
OR ARE REGULARLY QUOTED IN AN OVER-THE-
COUNTER MARKET BY ONE OR MORE MEMBERS OF A
NATIONAL OR AFFILIATED SECURITIES ASSOCIA-
TION, WHO VOTES FOR OR ASSENTS TO ANY ACTION

Appx. 51
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TAKEN BY THE DIRECTORS OF THE CORPORATION
THAT, IN CONNECTION WITH A CHANGE IN CONTROL
OF THE CORPORATION, DIRECTLY RESULTS IN THE
HOLDEROR HOLDERS OF A MAJORITY OF THE OUT-
STANDING SHARES OF THE CORPORATION RECEIV-
ING A GREATER CONSIDERATION FOR THEIR SHARES
THAN OTHER SHAREHOLDERS.

1701.60 Transactions between the corporation and its
directors or officers; disclosures; compensation [Eff.
11-22-86]

(A) Unless otherwise provided in the articles or the regulations:

5-694

1701.76 Sale or other disposition of assets [Eff.
11-22-861

(A)(1) A lease, sale, exchange, transfer, or other disposition of
all, or substantially all, of the assets, with or without the good will,
of a corporation, if not made in the usual and regular course of it
ITS business, may be made upon such terms AND CONDITIONS
and for such consideration, which may consist, in whole or in part,
of money or other property of any description,including shares or
other securities or promissory obligations of any other corporation,
domestic or foreign,as may be authorized AS FOLLOWS: (4)-by

(a) BY the directors, either beforebr after authorization by the
shareholders as required in this section; and (2}a6

(1) No contract, ACTION, or transaction shall be void or void- (b) AT a meeting of the shareholders held for such purpose, by
able with respect to a corporation for the reason that it is between the affirmative vote of the holders of shares entitling them to exer-
OR AFFECTS the corporation and one or more of its directors or cise two-thirds of the voting power of the corporation on such
officers, or between OR AFFECTS the corporation and any other proposal, or, if the articles so provide or permit, by the affirmative
person in which one or more of its directors or officers are directors, vote of a greater or lesser proportion, but not less than a majority,
trustees, or officers, or have a financial or personal interest, or for of such voting power, and bysuch affirmative vote of the holders of
the reason that one or more interested directors or officers partici- shares of any particular class as is required by the articles.
patein or vote at the meeting of the directors or a committee

.:..42^-AT-Tf{-EsIfAR£-F(OLDER-v[-EtiTINi DESCRIBED-IN^-OFTHE-DIRECTORb^I'HAT h i. aut or zes such con- DIVISION (A)(I)(b) OF THIS SECTION OR AT ANY SUB-tract, ACTION, or transaction, if in any such case
ANY OF THE SEQUENT SHAREHOLDER MEEFOLLOWING APPLY: ,

BY THE SAME VOTETHAT IS RE UIRED TO TQ AU HOR-
(a) The material facts as to his or their relationship or interest IZE THE LEASE, SALE, EXCHANGE, TRANSFER, OR

and as to the contract, ACTION, or transaction are disclosed or are OTHER DISPOSITION OF ALL, OR SUBSTANTIALLY
known to the directors or thecommittee and the directors or com- ALL, OR THE ASSETS, WITH OR WITHOUT THE GOOD
mittee, in good faith reasonably justified by such facts, atN,{terive WILL, OF THE CORPORATION, MAY GRANT AUTHOR-
AUTFIORIZES the contract,ACTION, or transaction by the ITY TO THE DIRECTORS TO ESTABLISH OR AMEND
aff3rmativevote of a majority of the disinterested directors, even ANYOFTHETERMSANDCONDITIONSOFTHETRANS-
thoughthe disinterested directors constitute less than a quorum OF ACTION, EXCEPT THAT SHAREHOLDERS SHALL NOT
THE DIRECTORS OR THE COMMITTEE; er AUTHORIZE THE DIRECTORS TO DO ANY OF THE FOL-

(b) The material facts as to his or their relationship or interest LOWING:
and as to the contract, ACTION, or transaction are disclosed or are (a) ALTER OR CHANGE THE AMOUNT OR KIND OF
known:tothe sharehofders entitled to votethereon and the contract, SHARES, SECURITIES, MONEY, PROPERTY, OR RIGHTSACTION, or transaction is specifically approved at a meeting of TO BE RECEIVED IN EXCHANGE FOR THE ASSETS;
the shareholders held for such purpose by the affirmative vote of

-(b) ALTER OR CHANGE TO ANY MATERIAL EXTENTthe holders of shares entitling them to exercise
a majority of the THE AMOUNT OR KIND OF LIABILITIES TO BE

voting power of the corporation held by persons not interested in the
ASSUMED IN EXCHANGE FOR THE ASSETS;contract,ACTION: or transaction;

or (c) ALTER OR CHANGE ANY OTHER TERMS AND(c) The contract, ACTION, or transaction is fair as to the CONDITIONS OF THE TRANSACTION IF ANY OF THEcorporation as of the time it is authorized or approved
by the ALTERATIONS OR CHANGES, ALONE OR IN THEdirectors,.a committee t-hereef OF

THE DIRECTORS, or the AGGREGATE, WOULD MATERIALLY ADVERSELYshareholders;
AFFECT THE SHAREHOLDERS OR THE CORPORATION.

(2) Common or interested directors may be counted in deter- (3) Notice of the meeting of the shareholders DESCRIBED INmining the presence of a quorum at a meeting of the directors, or of DIVISION (A)(1)(b) OF THIS SECTION shall be given to alla committee a^o"----f:hie;. OF THE DIRECTORS THAT autho- shareholders whether or not entitled to vote at the meeting^aehrizes the contract, ACTION, or transaction; „-a;ee AND shall be accompanied by a copy or summary of the(3) The directors, by the affirmative vote of a majority of those terms of sneh THE transaction.
in office, and irrespective of any financial or personal interest of (B) The corporation by its directors may abandon such transac-any of them, shall have authority to establish reasonable compensa- tion, subject to the contract rights of other persons, if sueh THEtion, whieh THAT

may include pension, disability, and death bene- power of abandonment is conferred upon the directors either by the
fits, for services to the corporation by directors and officers, or to terms of the transaction or by the same vote of shareholders and atdelegate such autbority

toone or more officers or directors. the same meeting of shareholders as that referred to in division
(B) Nothing contained in subdii-isions ''' (A)(1Xb) OF THIS SECTION OR AT ANY SUBSEQUENT

DIVISIONS (A)(1) AND (2) of this section shall limit or otherwise MEETING.
affect the liability of directors under section 1701.95 of the Revised (C) Dissenting holders of shares of any class, whether or notCode.

entitled to vote, shall be entitled to relief under section 1701.85 of
-(C) FOR PURPOSES OF DIVISION (A) OF THIS SEC- the Revised Code.

TION, A DIRECTOR IS NOT AN INTERESTED DIRECTOR (D) An action to set aside a conveyance by a corporation, on theSOLELY BECAUSE THE SUBJECT OF THE CONTRACT, ground that any section of the Revised Code applicable to the lease,ACTION, OR TRANSACTION MAY INVOLVE OR AFFECT sale, exchange, transfer, or other disposition of all, or substantially
A CHANGE IN CONTROL OF THE CORPORATION OR all, of the assets of such corporation has not been complied with,
HIS CONTINUATION IN OFFICE AS A DIRECTOR OF shall be brought within ninety days after such transaction, or suchTHAT CORPORATION. action shall be forever barred.

(D) FOR PURPOSES OF THIS SECTION, "ACTION" ( E) If a resolution of dissolution is adopted pursuant to section
MEANS A RESOLUTION ADOPTED BY THE DIRECTORS 1701.86 of the Revised Code, the directors may dispose of all, or
OR A COMMITTEE OF THE DIRECTORS OF A CORPORA- substantially all, of the corporation's assets without the necessity of
TION. a shareholders' authorization under this section. Appx. 52
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1701.78 Merger or consolidation into domestic corpo-
ration [Eff. 11-22-861

(A) Pursuant to an agreement of merger or consolidation
between the constituentcorporationsas provided in this section, a
domestic or foreign corporation and, if so- provided, one or more
additional domestic or foreign corporations, may be merged into a
DOMESTIC surviving demestie corporation, or a domestic corpo-
ration togetherwith one or more additional domestic or foreign
corporations may be consolidated into a new domestic corporation
formed by such consolidation. If any constituent corporation is a
foreign corporation, the merger or consolidation mus6 also MUST
be permitted by the laws of each state under the laws of which any
FOREIGN constituent fereign corporation exists.

(B) The agreement of merger or consolidation shall set forth:
(1) The state under the laws of which each constituent oorpora-

tion exists;
(2) Inthe case of a merger, that one or more specified constitu-

ent corporations shall be merged into a specified DOMESTIC sur-
viving demestie corporation, and, in the case of a consolidation, that
the constituent corporations shall be consolidated into anew domes-
tic corporation. The name of the surviving or new corporation may
be the same as or similar to that of any constituent corporation;.

(3) ^ - -

tien;
(4) All statements and matters required to be set forth IN AN

AGREEMENT OF MERGER OR CONSOLIDATION by the
laws of each state under the laws of which any FOREIGN constitu-
ent>€ereig» corporation exists;

0}q4te (4) IN THE CASE OF A CONSOLIDATION, THE
ARTICLES OF THE NEW CORPORATION, OR A PROVI-
SION THAT THE ARTICLES OF A SPECIFIED DOMESTIC
CONSTITUENT CORPORATION WITH SUCH AMEND-
MENTS AS MAY BE SET FORTH IN THE AGREEMENT
SHALL BE THE ARTICLES OF THE NEW CORPORATION;

(5) IN THE CASE OF A CONSOLIDATION, THE name
and address of the statutory agent upon whom any process, notice,
or demand against any constituent corporation or the snwiv+rtger
new corporation may be served;

(Sj(6) The terms of the merger or consolidation;; the mode of
carrying them into effect;; and the manner and basis of making

, eorperfttion,
ihiaat;enthereef CONVERTING THE

SHARES OF THE CONSTITUENT CORPORATIONS INTO,
OR SUBSTITUTING THE SHARES OF THE CONSTITU-
ENT CORPORATIONS FOR, SHARES, EVIDENCES OF
INDEBTEDNESS, OTHER SECURITIES, CASH, RIGHTS,
OR ANY OTHER PROPERTY, OR ANY COMBINATION
OF SHARES, EVIDENCES GF INDEBTEDNESS, SECURI-
TIES, CASH, RIGHTS, OR ANY OTHER PROPERTY OF
THE SURVIVING CORPORATION, OF THE NEW CORPO-
RATION, OR OF ANY OTHER CORPORATION, INCLUD-
ING THE PARENT OF ANY CONSTITUENT CORPORA-
TION, OR ANY OTHER PERSON. No such d'+stribntien
CON V ERSION OR SUBSTITUTION shall be effected if there is

ARE reasonable greued GROUNDS to believe that the surviving
or new corporation would be rendered insolvent thaeeby BY THE
CONVERSION OR SUBSTITUTION.

(C) The agreement of merger or consolidation ALSO may eFse

set forth:
(1) The effective date of the merger or consolidation, which

may be on or after the date of filing the certificate;
(2) A provision authorizing the directors of one or more of the

constituent corporations to abandon the proposed merger or consoli-
dation pri

The
or to filing the certificate;

(3) ._.. 18ss'.°--•i_- of the "'-°°.°_. IN THE

CASE OF A MERGER, ANY AMENDMENTS TO THE
ARTICLES OF THE SURVIVING CORPORATION, OR A
PROVISION THAT THE ARTICLES OF A SPECIFIED
DOMESTIC CONSTITUENT CORPORATION OTHER
THAN THE SURVIVING CORPORATION WITH SUCH
AMENDMENTS AS MAY BE SET FORTH IN THE AGREE-
MENT SHALL BE THE ARTICLES OF THE SURVIVING
CORPORATION;

(4) A statement of, or a statement of the method of determin-
ing, the fair value of the assets to be owned by the surviving or new
eeFpeeatiens CORPORATION;

Appx. 53
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(0 THE REGULATIONS OF THE SURVIVING OR NEW
CORPORATION,OR A PROVISION THAT THE REGULA-
TIONS OF A SPECIFIED DOMESTIC CONSTITUENT COR-
PORATION WITH SUCH AMENDMENTS AS MAY BE SET
FORTH INTHEAGREEMENT SHALL BE THE REGULA-
TIONS OF THE SURVIVING OR NEW CORPORATION;

(6) IN THE CASE OF A CONSOLIDATION, THE INI-
TIAL pIRECTORS OF THE NEW CORPORATION, OR A
PROVISION THAT ALL THE DIRECTORS OF ONE OR
MORE SPECIFIED CONSTITUENT CORPORATIONS
SHALL CONSTITUTE THE INITIAL DIRECTORS OF THE
NEW CORPORATION, AND, IN THE CASE OF A
MERGER, ANY CHANGES IN THE DIRECTORS OF THE
SURVIVING CORPORATION;

(7) THE PARTIES TO THE AGREEMENT IN ADDITION
TO THE CONSTITUENT CORPORATIONS;

(8) THE STATED CAPITAL OF EACH CLASS OF
SHARES OF THE SURVIVING OR NEW CORPORATION
TO BE OUTSTANDING AT THE TIME THE MERGER OR
CONSOLIDATION BECOMES EFFECTIVE;

(9) Any additional provision necessary or desirable with respect
to the proposed merger or consolidation.

(D) To effect the merger or consolidation, the agreement mnst
SHALL be approved by the directors of each DOMESTIC constit-
uent corporation, aetd adopted by the shareholders of each
DOMESTICconstituent daa+estie corporation, other than the sur-
viving corporation IN THE CASE OF A MERGER, at a meeting
of the shareholders of each such corporatiodheld for the purpose,
AND APPROVED OR OTHERWISE AUTHORIZED BY OR
ON BEHALF OF EACH FOREIGN CONSTITUENT CORPO-
RATION IN ACCORDANCE WITH THE LAWS OF THE
STATE UNDER WHICH IT EXISTS. In the case of a merger,

the agreement ttwst also SHALL be adopted by the shareholders of
the surviving corporation at a meeting held for the purpose, if one
or more of the following conditions exist:

(1) The articles or regulations of the surviving corporation then
in effect require that the agreement be adopted by the shareholders
or by the holders of a particular class of shares of that corporation;

(2) The agreement conflicts with the articles or regulations of
the surviving corporation then in effect, or changes the articles or
regulations, or authorizes any action which, if it were being made
or authorized apart from the merger, would otherwise require adop-
tion by the shareholders or by the holders of a particular class of
shares of that corporation;

(3) The merger involves the issuance or transfer by the surviv-
ing corporation to the shareholders of the other constituent corpora-
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tion or corporations of such number of shares of the surviving
corporation as will entitle the holders thereef OF THE SHARES
immediately after the consummation of the merger to exercise one-
sixth or more of the voting power of that corporation in the electior
of directors;

(4) The agreement of merger makes such change in the direc-
tors of the surviving corporation as would otherwise require action
by the shareholders or by the holders of a particular class of shares
of that corporation.

(E) Notice of each meeting of shareholders of a DOMESTIC
constituent demestie corporation at which an agreement of merger
or consolidation is to be submitted shall be given to all shareholders
of that corporation, whether orpot they are entitled to vote, and
shall be accompanied by a copy or a summary of the material
provisions of the agreement.

(F) The vote required to adopt an agreement of merger or
consolidation at a meeting of the shareholders of a DOMESTIC
constituent 9emestie corporation is the affirmative vote of the hold-
ers of shares of that corporation entitling them to exercise at least
two-thirds of the voting power of the corporation. on such proposal

5-696

(1) ALTER OR CHANGE THE AMOUNT OR KIND OF
SHARES, EVIDENCES OF INDEBTEDNESS, OTHER
SECURITIES, CASH, RIGHTS, OR ANY OTHER PROP-
ERTY TO BE RECEIVED BY SHAREHOLDERS OF THE
DOMESTIC CONSTITUENT CORPORATION IN CONVER-
SION OF OR IN SUBSTITUTION FOR THEIR SHARES;

(2) ALTER OR CHANGE ANY TERM OF THEARTI-
CLES OF THE SURVIVING OR NEW DOMESTIC CORPO-
RATION, EXCEPT FOR ALTERATIONS OR CHANGES
THATCOULD OTHERWISEBE ADOPTED BY THE
DIRECTORS OF THE SURVIVING OR NEW DOMESTIC
CORPORATION;

(3) ALTER OR CHANGE ANY OTHER TERMS AND
CONDITIONS OF THE AGREEMENT IF ANY OFTHE
ALTERATIONS OR CHANGES, ALONE OR IN THE
AGGREGATE, WOULD MATERIALLY ADVERSELY
AFFECT THE HOLDERS OF ANY CLASS OR SERIES OF
SHARES OF THE DOMESTIC CONSTITUENT CORPORA-
TION.

(H) If division ( D) of this section does not require adoption of
- the agreement of ineor such different proportion as the articles may rovidebut not less rger by the shareholders of the survivine csipo

-
___

-- - ---^-- rauon, t^ovaT of the agreement- -Fban a malon[y, an3 suchaffirmative vote of the holders of shares PP by the directors of that corpo-
of any particular class as is required by the articles of that corpora- ration constitutes adoption by that corporation.
tion. If the agreement would have an effect which, if accomplished
through an amendment to the articles, would entitle the holders of
shares of any particular class OF A DOMESTIC CONSTITU-
ENT CORPORATION to vote AS A CLASS on the adoption of
such amendment AS PROVIDED IN DIVISION (B) OF SEC-
TION 1701.71 OF THE REVISED CODE, the agreement ALSO
must else be adopted by the affirmative vote of the holders of at
least two-thirds of the shares of such class, or such different propor-
tion as the articles may provide, but not less than a majority.
HOWEVER, IF THE AGREEMENT WOULD HAVE AN
EFFECT WHICH, IF ACCOMPLISHED THROUGH AN
AMENDMENT TO THE ARTICLES, WOULD ENTITLE
THE HOLDERS OF SHARES OF ANY PARTICULAR
CLASS OF A DOMESTIC CONSTITUENT CORPORATION
TO VOTE AS A CLASS ON THE ADOPTION OF SUCH .
AMENDMENT PURSUANT TO DIVISION (B)(2) OR (4) OF
SECTION 1701.71 OF THE REVISED CODE SOLELY
BECAUSE THOSE SHARES ARE TO BE CONVERTED
INTO OR SUBSTITUTED FOR THE SAME NUMBER OF
SHARES OF A CLASS OF A DIFFERENT CORPORATION
THAT HAVE EXPRESS TERMS IDENTICAL IN ALL
MATERIAL RESPECTS TO THOSE OF THE CLASS OF
SHARES SO CONVERTED OR SUBST[TUTED, THE
AGREEMENT NEED NOT BE ADOPTED BY THE AFFIRM-
ATIVE VOTE OF THE HOLDERS OF SHARES OF THAT
PARTICULAR CLASS VOTING AS A CLASS. If the agree-
ment would authorize any particular corporate action wkiieh THAT
under any applicable provision of law or the articles could be
authorized only by or pursuant to a specified vote of shareholders,
the agreement ALSO must a{se be adopted by the same affirmative
vote as would be required for such action.

(G) At any time prior to the filing of the certificate of merger or
eonsolidation, the merger or consolidation may be abandoned by
the directors of any of the constituent corporations if THE DIREC-
TORS ARE authorized to do so by the agreement or by the same
vote of shareholders as is required to adopt the agreement. THE
AGREEMENT OF MERGER OR CONSOLIDATION MAY
CONTAIN A PROVISION AUTHORIZING THE DIREC-
TORS OF THE CONSTITUENT CORPORATIONS TO
AMEND THE AGREEMENT AT ANY TIME PRIOR TO
THE FILING OF THE CERTIFICATE OF MERGER OR
CONSOLIDATION, EXCEPT THAT, AFTER THE ADOP-
TION OF THE AGREEMENT BY THE SHAREHOLDERS
OF ANY DOMESTIC CONSTITUENTCORPORATION,
THE DIRECTORS SHALL NOT BE AUTHORIZED TO
AMEND THE AGREEMENT TO DO ANY OF THE FOL-
LO W ING:

1701.79 Merger and consolidation into foreign corpo-
ration (Eff. 11-22-861

(A) Pursuant to an agreement of merger or consolidation
between the constituent corporations as provided in this section, a
domestic corporation and, if so provided, one or more additional

-domestic or foreign corporations, may be merged into a FOREIGN
surviving fsreigrr corporation, or a domestic corporation together
with one or more additional domestic or foreign corporations may
be consolidated into a new foreign corporation to be formed by such
consolidation in a state under the laws of which a FOREIGN
constituent fereige corporation exists. The merger or consolidation
must be permitted by the laws of each state under the laws of which
any FOREIGN constituent feeeigrt corporation exists.

(B) The agreement of merger or consolidation shall set forth:
(I) The states under the laws of which each constituent corpo-

ration exists, and, in the case of a consolidation, the state under the
laws of which the new corporation is to exist;

(2) In the casebf a merger, that one or more specified constitu-
ent corporations shall be merged into a specified FOREIGN surviv-
ing fer^,^ige.corporation, and, in the case of a consolidation, that the
constituent corporations shall be consolidated into a new foreign
corporation. The name of the surviving or new corporation may be
the same as or similar to that of any constituent corporationt.

(3) All additional statements and matters with-eegard4&-€}re
, other than the name and address

of the statutory agent, which would be required by section 1701.78
of the Revised Code if the surviving or new corporation were a
domestic corporation;

(4) The location of the principal office of the surviving or new
corporation in the state under the laws of which the surviving
corporation exists or the new corporation is to exist;

(5) All additional statements and matters required to be set
forth in such an agreement of merger or consolidation by the laws
of each state under the laws of which any FOREIGN constituent
foreign corporation exists and, in the case of a consolidation, the
new corporation is to exist;

(6) The consent of thesurviving or the new corporation to be
sued and served with process in this state, and the irrevocable
appointment of the secretary of state as its agent to accept service
of process in any proceeding in this state to enforce against the
surviving or the new corporation any obligation of any DOMES-
TIC constituent demest}e corporation, or to enforce therights of a
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dissenting shareholder of any DOMESTIC constituent demestie certificates, or other evidenee required by division (C) or (D) of
corporation; section 1703.17 of the Revised Code.

(7) If it is desired that the surviving or the new corporation
transact business in this state as a foreign corporation, a statement 1701.80 Merger of subsidiary into parent corporation

to that effect, together with a statement on the appointment of a [Eff. 11-22-86]
statutory agent and with respect to service of any process, notice, or (A) Pursuant to an agreement of merger between the constitu-
demand upon such statutory agent or the secretary of state, as ent corporations as provided in this section, one or more domestic or
required when a foreign corporation applies for a license to transact foreign subsidiaries may be merged into a domestic or foreign
business in this state. parent corporationt, provided; that the parent owns ninety per cent

(C) The agreement ALSO may a{se set forth any additional or more of each class of the outstanding shares of each subsidiary,
provision permitted by the laws of any state under the laws of that at least one constituent corporation is a domestic corporation,
which any constituent corporation exists, consistent with the laws of and, in the case of a domestic parent, that the conditions set forth in
the state under the laws of which the surviving corporation exists or divisions (D)(1), (2), (3), and (4) of section 1701.78 of the Revised
the new corporation is to exist. Code do not exist.

(D) To effect the merger or consolidation, the agreement must (B) The agreement of merger shall set forthe
SHALL be approved by the directors of each DOMESTIC constit-
uent corporation, and adopted by the sharebolders, of each rftt '
DOMESTIC constituent "--e^,°-- corporation, in the same manner
and with the same notice to and vote of shareholders or of holders merged i ified surN i _ j ' - .
of a particular class of shares; as is required by section 1701.78 of (3) The THE designation and the number of the outstanding
the Revised Code. THE AGREEMENT ALSO SHALL BE shares of each class of each SUBSIDIARY constituent subsidisry
APPROVED OR OTHERWISE AUTHORIZED BY OR ON __ corporation; and the numberof shares of each such class owned by

BEHALF OF EACH FOREIGN CONSTR'UENT CORPORA- the surviving corporatton; -

TION IN ACCORDANCE WITH THE LAWS OF THE
STATE UNDER WHICH IT EXISTS.

(E) At any time prior to filing the certificate of merger or
consolidation, the mergeror consolidation may be abandoned by
the directors of any of the constituent corporations if THE DI REC-
TORS ARE authorized to do so by the agreement.

THEAGREEMENT OF MERGER OR CONSOLIDATION
MAY CONTAIN A PROVISION AUTHORIZING THE
DIRECTORS OF THE CONSTITUENT CORPORATIONS "'""""_°"'"°"° '"'""-- -- -- -" _L. ♦

A- 1^•• ^ of the state n"A-- ^L.. 1...... ..f ..L _.A
• of merger

-°---._.._ _. _.._ _--.---- the .- -
Y IME PRIOR TOH E AGREEMENT AT AN TTO AMEND T su^^sistg

THE FILING OF THE CERTIFICATE OF MERGER OR , " f a
°

_..
"

..
`
_a tr

"" ^""
:_..ff..,,

"^"°^""- -°-- `" --"- " -"" -" -"°CONSOLIDATION, EXCEPT THAT, AFTER THE ADOP- rror .v_ a_._ of rr_.. IT ALSO SHALL SET
TION OF THE AGREEMENT BY THE SHAREHOLDERS FORTH ANY STATEMENTS AND MATTERS THAT ARE
OF ANY DOMESTIC CONSTITUENT CORPORATION; REQUIRED, AND MAY SET FORTH ANY PROVISION

THE DIRECTORS SHALL NOT BE AUTHORIZED TO THAT IS PERMITTED, IN A MERGER UNDER SECTION
AMEND THE AGREEMENT TO DO ANY OF THE FOL- t701.78OFTHEREVISEDCODEIFTHESURVIVINGCOR-

^LOWING: PORATION IS A DOMESTIC CORPORATION OR UNDER
(1) ALTER OR CHANGE THE AMOUNT OR KIND OF SECTION 1701.79 OF THE REVISED CODE IF THE SUR-

SHARES, EVIDENCES OF INDEBTEDNESS, OTHER VIVING CORPORATION IS A FOREIGN CORPORATION.
SECURITIES, CASH, RIGHTS, OR ANY OTHER PROP- (C)(l)To effect the merger, the agreement mnsE SHALL be
ERTY TO BE RECEIVED BY SHAREHOLDERS OF THE approved by the directors of each DOMESTIC constituent corpora-
DOMESTIC CONSTITUENT CORPORATION IN CONVER- tion, but it need not be adopted by the shareholders of any
SION OF OR IN SUBSTITUTION FOR THEIR SHARES; DOMESTIC constituent dernestie corporation. If any constituent

(2) ALTER OR CHANGE ANY TERM OF THE ARTI- corporation is a foreign corporation, the agreement must SHALL
CLES OF THE SURVIVING OR NEW DOMESTIC CORPO- be approved
RATION, EXCEPT FOR ALTERATIONS OR CHANGES . OR OTHERWISE
THAT COULD OTHERWISE BE ADOPTED BY THE AUTHORIZED-BY OR ON BEHALF OF EACH FOREIGN
DIRECTORS OF THE SURVIVING OR NEW DOMESTIC CONSTITUENT CORPORATION IN ACCORDANCE WITH
CORPORATION; THE LAWS OF THE STATE UNDER WHICH IT EXISTS.

(3) ALTER OR CHANGE ANY OTHER TERMS AND (2) Within twenty days after the approval of the agreement of
CONDITIONS OF THE AGREEMENT IF ANY OF THE merger by the directors of each DOMESTIC constituentcorpora-

ALTERATIONS OR CHANGES, ALONE OR IN THE tion,thesurvivingcorporationshalldeliverorsendwrittennoticeof
AGGREGATE, WOULD MATERIALLY ADVERSLY such approval and a copy or summary of the agreement to each
AFFECT THE HOLDERS OF ANY CLASS OR SERIES OF shareholder of each domestic constituent corporation other than the
SHARES OF THE DOMESTIC CONSTITUENT CORPORA- surviving corporation of recordas of tha date on which thedirectors
TION. of the surviving corporation approved the agreement.
(F) (D) The approval of the agreement of merger by the directors of

applieable -_- i- --- of the .. - of the s tate . _.,__ tr.e lars of a DOMESTIC constituent corporation under this section consti-
which it exists. tutes adoption by that corporation.

(6) if the surviving or new corporation does not desire to be 1701.801 Merger into domestic subsidiary corporation
licensed to transact business in Ohio, the agreement shall be accom- [Eff: 11-22-861
panied by the affidavits, receipts,certificates, or other evidence
required by division ( H) of section 1701.86 of the Revised Code (A) PURSUANT TO AN AGREEMENT OF MERGER
withrespecttoeachDOMESTICconstituentdemesfiecorporation BETWEEN THE CONSTITUENT CORPORATIONS AS
and, with respect to each FOREIGN constituent fereign corpora- PROVIDED IN THIS SECTION, ONE OR MORE DOMES-

tion licensed to transact business in Ohio, the affidavits, receipts, TIC OR FOREIGN CORPORATIONS MAY BE MERGED
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dissenting shareholder of any DOMESTIC constituent deruestie
corporation; -

(7) If it is desired that the surviving or tfite new corporation
transact business in this state as a foreign corporation, a statement
to that effect, together with a statement on the appointment of a
statutory agent and with respect to service of any process, notice, or
demand uponsuch statutory agent or the secretary of state, as
required when a foreign corporation applies for a license to transact
business in this siate.

(C) The agreement ALSO may afse set forth any additional
provision permitted by the laws of any state under the laws of
which any constituent corporation exists, consistent with the laws of
the state under the laws of which the surviving corporation exists or
the new corporation is toexist.

(D) To effectthe merger or consolidation, the agreement must
SHALL be approved by the directors of each DOMESTIC constit-
uent corporation, and adopted by the shareholders. of each
DOMESTIC constituent demestee corporation, in the same manner
and with the same notice to and vote of shareholders or of holders
of a particular class of shares; as is required by section 1701.78 of
the Revised Code. THE AGREEMENT ALSO SHALL BE
APPROVED OR OTHERWISEAUTHORIZED BY ORON
BEHALF OF EACH FOREIGN CONSTITUENT CORPORA-
TION IN ACCORDANCE WITH THE LAWS OF THE
STATE UNDER WHICH IT EXISTS.

(E) At any time prior to filing the certificate of merger or
consolidation, the mergeror consolidation may be abandoned by
the directors of any of the constituent corporations if THE DIREC-
TORS ARE authorized 4odo so by the agreement.

THE AGREEMENT OF MERGER OR CONSOLIDATION
MAYCONTAIN A PROVISION AUTHORIZING THE
DIRECTORS OF THE CONSTITUENT CORPORATIONS
TO AMEND THE AGREEMENT AT ANY TIME PRIORTO
THE FILING OF THE CERTIFICATE OF MERGER OR
CONSOLIDATION, EXCEPT THAT,AFTER THE ADOP-
TIONOF THE AGREEMENT BY THE SHAREHOLDERS
OANY DOMESTIC CONSTITUENT CORPORATION,
THE DIRECTORS SHALL NOT BE AUTHORIZED TO
AMEND THEAGREEMENT TO DO ANY OF THE FOL-

LOWING:
(1) ALTER OR CHANGE THE AMOUNT OR KIND OF

SHARES, EVIDENCES OF INDEBTEDNESS, OTHER
SECURITIES, CASH, RIGHTS, OR ANY OTHER PROP-
ERTY TO BE RECEIVED BY SHAREHOLDERS OF THE
DOMESTIC CONSTITUENT CORPORATION IN CONVER-
SION OF OR INSUBSTITUTION FOR THEIR SHARES;

(2) ALTER OR CHANGE ANY TERM OF THE ARTI-
CLES OF THE SURVIVING OR NEW DOMESTIC CORPO-
RATION, EXCEPT FOR ALTERATIONS OR CHANGES
THAT COULD OTHERWISE BE ADOPTED BY THE
DIRECTORS OF THE SURVIVING OR NEW DOMESTIC
CORPORATION;

-(3) ALTER OR CHANGE ANY OTHER TERMS AND
CONDITIONS OF THE AGREEMENT IF ANY OF THE
ALTERATIONS OR CHANGES, ALONE OR IN THE
AGGREGATE, WOULD MATERIALLY ADVERSLY
AFFECT THE HOLDERS OF ANY CLASS OR SERIES OF
SHARES OF THE DOMESTIC CONSTITUENT CORPORA-
TION.

(F)
of

which it exists.
(Fi) If the surviving or new corporation does not desire to be

licensed to transact business in Ohio, the agreement shall be accom-
panied by the affidavits,receipts, certificates, or other evidence
required by division (H) of section 1701.86 of the Revised Code
with respect to each DOMESTIC constituent dernestie corporation
and, with respect to each FOREIGN constituent fereign corpora-
tion licensed to transact business in Ohio, the affidavits, receipts,

certificates, or other evidence required by division(C) or (D) of
section 1703.17 of the Revised Code.

1701.80 Merger of subsidiary into parent corporation

[Eff. 11-22-861

(A) Pursuant to an agreement of merger between the constitu-
ent corporations as provided in this section, one or more domestic or
foreign subsidiaries may be merged into a domestic or foreign
parent corporation;, provided, that the parent owns ninety per cent
or more of each class of the outstanding shares of each subsidiary,
that at least one constituent corporation is a-domestic corporation,
and,in the case of a domestic parent, that the conditions set forth in
divisions (D)(1), (2), (3), and (4) of section 1701.78 of the Revised
Code do not exist.

(B) The agreement of merger shall set forthe

raE;aa ti--'Rsts; . . . .

(3) THe THE designation and the number of the outstanding
shares of each class of each SUBSIDIARY constituent subsidiary
corporation, and the number of shares of each such class owned by

-._ ___- . _- --_..----^ -----the surviving corporatton;

s+uaeeeperatienexists°

IT ALSO SHALL SET
FORTH ANY-STATEMENTS AND MATTERS THAT ARE
REQUIRED, AND MAY SET FORTH ANY PROVISION
THAT IS PERMITTED, IN A MERGER UNDER SECTION
1701.78 OF THE REVISED CODE IF THE SURVIVING COR-
PORATION IS A DOMESTIC CORPORATION OR UNDER
SECTION 1701.79 OF THE REVISED CODE IF THE SUR-
VIVING CORPORATION IS A FOREIGN CORPORATION.

(C)(1) To effect the merger, the agreement must SHALL be
approved by the directors of each DOMESTIC constituent corpora-
tion, but it need not be adopted by the shareholders of any
DOMESTIC constituent demestie corporation. If any constituent
corporation is a foreign corporation, the agreement mnst SHALL
be approved ^

OR OTHERWISE
AUTHORIZED BY OR ON BEHALF OF EACH FOREIGN
CONSTITUENT CORPORATION IN ACCORDANCE WITH
THE LAWS OF THE STATE UNDER WHICH IT EXISTS.

(2) Within twenty days after the approval of the agreement of
merger by the directors of each DOMESTIC constituenCcorpora-
tion, the surviving oorporation shall deliver or send written notice of
such approval and a copy or summary of the agreement to each
shareholder of each domestic constituent corporation other than the
surviving corporation of record as of th- date on which the directors
of the surviving corporation approved the agreement.

(D) The approval of the agreement of merger by the directors of

. a DOMESTIC constituent corporation under this section consti-
tutes adoption by that corporation. -

1701.801 Merger into domestic subsidiary corporation

[Eff. 11-22-86]

(A) PURSUANT TO AN AGREEMENT OF MERGER

BETWEEN THE CONSTITUENT CORPORATIONS AS
PROVIDED IN THIS SECTION, ONE OR MORE DOMES- ,
TIC OR FOREIGN CORPORATIONS MAY BEMERGED
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INTO A DOMESTIC CORPORATION PROVIDED THAT
THE DOMESTIC SURVIVING CORPORATION IS A SUB-
SIDIARY OF ONE OF THE CONSTITUENT CORPORA-
TIONS AND THAT THE PARENT CONSTITUENT CORPO-
RATION OWNS NINETY PER CENT OR MORE OF EACH
CLASSOF THE OUTSTANDING SHARES OF THE SUR-
VIVING SUBSIDIARY CORPORATION.

(B) THE AGREEMENT OF MERGER SHALL SET
FORTH THE DESIGNATION AND THE NUMBER OF THE
OUTSTANDING SHARES OF EACH CLASS OF THE SUR-
VIVING SUBSIDIARY CORPORATION AND THE NUM-
BER SHARES OF EACH SUCH CLASS OWNED BY THE
PARENT CONSTITUENT CORPORATION. IT ALSO
SHALL SET FORTH ANY STATEMENTS AND MATTERS
THAT ARE REQUIRED, AND MAY SET FORTH ANY PRO-
VISION THAT IS PERMITTED, IN A MERGER UNDER
SECTION 1701.78 OF THE RE V ISED CODE.

(C)(1) TO EFFECT THE MERGER, THE AGREEMENT
SHALL BE APPROVED BY THE DIRECTORS OF EACH
DOMESTIC CONSTITUENT CORPORATION, AND SHALL
BE ADOPTED BY THE SHAREHOLDERS OF EACH

-139M-EST-IC--CONS-'PtT-#ENT--CORPORATiON TN- THE
SAME MANNER AND WITH THE SAME NOTICE TO AND
VOTE OF SHAREHOLDERS OR HOLDERS OF A PARTIC-
ULAR CLASS OF SHARES AS IS REQUIRED BY SECTION
1701.78 OF THE REVISED CODE, EXCEPT THAT THE
AGREEMENT NEED NOT BE ADOPTED BY THESHARE-
HOLDERS OF THE SURVIVING SUBSIDIARY CORPORA-
TION. IF ANY CONSTITUENT CORPORATION IS A FOR,
EIGN. CORPORATION, THE AGREEMENT SHALL BE
APPROVED OR OTHERWISE AUTHORIZED BY OR-0N
BEHALFAF EACH FOREIGN CONSTITUENT CORPORA-
TION IN ACCORDANCE WITH THE LAWS OF THE
STATE UNDER WHICH IT EXISTS.

(2)WITHINTWENTY DAYS AFTER THE APPROVAL
OF THE AGREEMENT OF MERGER BY THE DIRECTORS
OF THE SURVIVING SUBSIDIARY CORPORATION, THE
SURVIVING CORPORATION SHALL DELIVER OR SEND
WRITTEN NOTICE OF SUCH APPROVAL AND A COPY
OR SUMMARY OF THE AGREEMENT TO EACH SHARE-
HOLDER OF THE SURVIVING CORPORATION, OTHER
THAN THE PARENT OF THE SURVIVING CORPORA-
TION,OFRECORD AS OF THE DATE ON WHICH THE
DIRECTORS OF THE SURVIVING CORPORATION
APPROVEDTHE AGREEMENT.

(D) THE APPROVAL OF THE AGREEMENT OF
MERGER BY THE DIRECTORS OF THE SURVIVING SUB-
SIDIARY CORPORATION UNDER THIS SECTION CON-
STITUTES ADOPTION BY THE CORPORATION.

1701.84 Dissenting shareholders entitled to relief [Eff.
11-22-861

The following are entitled to reliefas dissenting shareholders
under section 1701.85 of the Revised Code:

(A) Shareholders of a domestic corporation which is being
merged orconsolidatedinto a surviving or new corporation, domes-
tic or foreign, pursuant to section 1701.78 er, 1701.79, OR
1701.801 of the Revised Code;

(B) In the case of a merger into a domestic corporation, share-
holders of thesurvivingcorporation who under section 1701.78 of
the Revised Code are entitled to vote onxhe adoption of an agree-
ment of merger, but only as to the shares so entitling them to vote;

(C) Shareholders, other than the parent corporation, of a
domestic subsidiary corporation which is being merged into the
domestic or foreign parent oorporation pursuant to section 1701.80
of the Revised Code;

(D) In the case of a combination or a majority share acquisi-
tion, shareholders of the acquiring oorporation who under section
1701.83 of the Revised Code are entitled to vote on such transac-
tion, but only as to the shares so entitling them to vote.
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(E) SHAREHOLDERS OF A DOMESTIC SUBSIDIARY
CORPORATION INTO WHICH tSBEING MERGED ONE
OR MORE DOMESTICOR FOREIGN CORPORATIONS
PURSUANT TO SECTION 1701.801 OF THE REVISED
CODE.

1701.85 Qualifications of and procedures for dissenting
shareholders [Eff. 11-22-86]

(A)(1) A shareholder of a domestic corporation is entitled to
relief as a dissenting shareholder in respect of the proposals in
sections 1701.74, 1701.76, and 1701.84 of the Revised Code, only
in compliance with this section.

(2) m'- -'he^ IF the proposal must be submitted to the
shareholders ofthe corporation involved, the dissenting shareholder
must be a record holder of the shares of the corporation as to which
he seeks relief as of the date fixed for the determination of share-
holders entitled to notice of a meeting of the shareholders at which
the proposal is to be submitted, and such shares must not have been
voted in favor of the proposal. Not later than ten days after the date
on which the vote on such proposal was taken at the meetine of the
sharettolaers, the shareholder must deliver to the corporation a
written demand for payment to him of the fair cash value of the
shares as to whichhe seeks relief, stating his address, the number
and class of such shares, and the amount claimed by him as the fair
cash value of the shares.

(3)
----^.^ '^-'--tne THE dissenting shareholder ENTITLED TO

RELIEF UNDER DIVISION (C) OF SECTION 1701.84 OF
THE REVISED CODE IN THE CASE OF A MERGER PUR-
SUANT TO SECTION 1701.80 OF THE REVISED CODE
AND A DISSENTING.SHAREHOLDER ENTITLED TO
RELIEF UNDER DIVISION (E) OF SECTION 1701.84 OF
THE REVISED CODE IN THE CASE OF A MERGER PUR-
SUANT TO SECTION 1701.801 OF THE REVISED CODE
must be a record holder of the shares of the,corporation as to which
he seeks relief as of the date on which the agreement of merger was
adoptedby the directors of that corporation. Within twenty days
after (here HE has been sent tehim the notice provided in that
section 1701.80 OR 1701.801 OF THE REVISED CODE, the
shareholder must deliver to the corporation a written demand for
payment with the same information as that provided for in division
(A)(2) of this section.

(4) In the case of a merger or consolidation, a demand served on
the constituent corporation involved constitutes service on the sur-
viving or the new corporation, whether served before, on, or after
the effective date of the merger or consolidation.

(5) If the corporation sends to the dissenting shareholder, at the
address specified in his demand, a request for the certificates repre-
senting the shares as to which he seeks relief, he shall, within fifteen
days from the date of the sending of such request,deliver to the
corporation the certificates requested, in order that the corporation
may forthwith endorse on them a legend to the effect that demand
for the fair cash value of such shares has been made. The corpora-
tion shall promptly return such endorsed certificates to the share-
holder. Failure on the part of the shareholder to deliver such certifl-
cates terminates his rights as a dissenting shareholder, at the option
of the oorporation, exercised by written notice sent to him within
twenty-days after the lapse of the fifteen day period above men-
tioned, unlessa court for good cause shown otherwise directs. If
shares represented by a certificate on which such a legend has been
endorsed are transferred, each new certiflcate issued for them shall
bear a similar legend, together with the name of the original dis-
senting holder of such shares. Upon receiving a demand for pay-
ment from a dissenting shareholder who is the recordholder of
uncertifrcated securities, the corporation shall make an appropriate
notation thereof in its shareholder records. If uncertificated shares
for which payment has been demanded are to be transferred, any
new certificate issued therefor shall bear the legend required for
certificated securities as provided in this paragraph. A transferee of
the shares so endorsed, or of uncertificated securities where such Appx.
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notation has been made, acquires only such rights in the corpora-
tion as the original dissenting holder of such shares had immedi-
ately after the service of a demand for payment of the fair cash
value of the shares. Such request by the corporation is not an
admission by the corporation that the shareholder is entitled to
relief under this section.

(B) Unless the corporation and the dissenting shareholder shall
have come to an agreement on the fair cash value per share of the
shares as to which he seeks relief, the shareholder or the corpora-
tion, which in case of a merger or consolidation may be the surviv-
ing or the new corporation, may, within three months after the
service of the demand by the shareholder, file a petition in the court
of common pleas of the county in which the principal office of the
corporation which issued such shares is located, or was located at
the time when the proposal was adopted by the shareholders of the
corporation, or, if the same was not required to be submitted to the
shareholders, was approved by the directors. Other dissenting
shareholders, within the period of three months, may join as plain-
tiffs, or may be joined as defendants in any such proceeding, and
any two or moresuch proceedings may be consolidated. The peti-
tion shall contain a brief statement of the facts, including the vote
and the facts entitling the dissenting shareholder to the relief
demanded. No answer to such petition is required. Upon the filing
of the petition, the court, on motion of the petitioner, shall enter an
order fixing a date for hearing the petition, and requiring that a
copy of the petition and a notice of the filing and of the date for
hearing be given to the respondent or defendant in the manner in
which summons is required to be served or substituted service is
required to be made in other cases. On the day fixed for hearing on
ihepetition or any adjournment thereof, the court shall determine
from the petition and from such evidence as is submitted by either
party whether the shareholder is entitled to be paid the fair cash
value of any shares and, if so, the number and class of such shares.
If the court finds that the shareholder is so entitled, the court may
appoint one or more persons as appraisers to receive evidence and to
recommendadecision on the amount of the fair cash value. The
appraiserslhave such power and authority as is specified in the
order of their appointment. The court shall thereupon make a find-
ing as to4hefair cash value of a share, and shall render judgment
against the corporation for the payment of it, with interest at such

- rateand from such date as the eourt considers equitable. The costs
of the proceeding, including reasonable compensation to the
appraisers to be fixedby the court, shall be assessed or apportioned
as the court considers equitable. Such a proceeding shall be a
special proceeding within the meaning of section 2505.02 of the
Revised Code, and final orders in it may be vacated, modified, or
reversed as provided in sections 2505.01 to 2505.45 of the Revised
Code. If during the pendency of any proceeding instituted under
this section a suit or proceeding is or has been instituted to enjoin or
otherwise to prevent the carrying out of the action as to which the
shareholder has dissented, the proceeding instituted under this sec-
tion shall be stayed until the final determination of the other suit or
proceeding. Unless any provision in division (D) of this section is
applicable, the fair cash value of the shares as agreed upon by the
parties or as fixed under this section shall be paid within thirty days
after the date of final determination of such value under this divi-
sion or the effective date of the amendment to the articles or the
consummation of the other action involved, whichever occurs last.
Upon the occurrence of the last such event, payment shall be made
immediately to a holder of uncertificatedsecurities entitled to such
payment. In the case of holders of shares represented by certifi-
cates, payment shall be made only upon and simultaneouslywith
the surrender to the corporation of the certificates representing the
shares for which such payment is made.

(C) tr,t;,e---ra IF the proposal was required to be
submitted to the shareholders of the corporation, fair cash value AS
TO THOSE SHAREHOLDERS shall be determined as of the day
prior to that on which the vote by the shareholders was taken, er
AND, in the case of a merger pursuant to section 1701.80 OR
1701.801 of the Revised Code, FAIR CASH VALUE AS TO

SHAREHOLDERS OF A CONSTITUENT SUBSIDIARY
CORPORATION SHALL BE DETERMINED AS OF the day
before the adoption of the agreement of merger by the directors of
the particular subsidiary corporation. The fair cash value of a share
for the purposes of this section, is the amount whieb THAT a
willing seller, under no compulsion to sell; would be willing to
accept, and wkieh THAT a willing buyer, under no compulsion to
purchase, would be willing to pay, but in no event shall the ameweE
thereef FAIR CASH VALUE exceed the amount specified in the
demand of the particular shareholder. In computing such fair cash
value, any appreciation or depreciation in market value resulting
from the proposal submitted to the directors or to the shareholders
shall be excluded.

(D) The right and obligation of a dissenting shareholder to
receive such fair cash value and to sell such shares as to which he
seeks relief, and the right and obligation of the corporation to
purchase such shares and to pay the fair cash value of them termi-
nates if: -

(I) Such shareholder has not complied with this section, unless
the corporation by its directors waives such failure;

(2) The corporation abandons, or is finally enjoined or pre-
vented from carrying out, or the shareholders rescind their adop-

^;m-r,--o`r`m`-^-ac4ianinvdved;-
(3) The shareholder withdraws his demand, with the consent of

the corporation by its directors;
(4) The corporation and the dissenting shareholder shall not

have come to an agreement as to the fair cash value per share, and
neither the shareholder nor the corporation shall have filed or
joined in apetition under division (B) of this section within the
period provided.

(E) From the time of giving the demand, until either the termi-
nation of the rights and obligations arising therefrom or the
purchase of the shares by the corporation, all other rights accruing
from such shares, including voting and dividend or distribution
rigAts;.are suspended. If during suspension, any dividend or distri-
bution is paid in money upon shares of such class, or any dividend,
distribution, or interest is paid in money upon any securities issued
in extinguishment of or in substitution for such shares, an amount
equal to the dividend, distribution, or interest which, except for said
suspension, would have beenpayable upon such shares or securities,
shall be paid to the holder of record as a credit upon the fair cash
value of the shares. If the right to receive fair cash value is termi-
nated otherwise than by the purchase of the shares by the corpora-
tion, all rights of the holder shall be restored and all distributions
which, except for suspension, would have been made shall be made
to the holder of record of the shares at the time of termination.

1701.95 Liability of directors and shareholders for
unlawful loans, dividends, or distributions [Eff.11-22-861

(A) In addition to any other liabilities imposed by law upon
directors of a corporation AND EXCEPT AS PROVIDED IN
DIVISION (B) OF THIS SECTION, directors who vote for or
assent to ANY OF THE FOLLOWING:

(1) The payment of a dividend or distribution, orthe making of
a distribution of assets to shareholders, or the purchase orredemp-
tion of its own shares, contrary in any such case to law or the -
articles;

(2) A distribution of assets to shareholders during the winding
up of the affairs of the corporation,:on dissolution or otherwise,
without the payment of all known obligations of the corporation, or
without making adequate provision therefor;

(3) The making of loans, other than in the usual course of
business, to an officer, director, or shareholder of the corporation
(except in the case of a building and loan association, or a eorpora-
tion engaged in banking or in the making of loans generally);
shall be jointly and severally liable to the corporation as follows: in
cases under division (A)( I) of this section up to the amount of such
dividend, distribution, or other payment, in excess of the amount
that could have been paid or distributed without violation of law or
the articles but not in excess of the amount that would inure to the
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benefit of the creditors of the corporation if it was insolvent at the
time of the payment or distribution or there was reasonable ground
to believe that by such action it would be rendered insolvent, plus
the amount that was paid or distributed to holders of shares of any
class in violation of the rights of holders of shares of any other class;
and in cases under division (A)(2) of this section, to the extent that
such obligations (not otherwise barred by statute) are not paid, or
forthe payment of which adequateprovision has not been made;
and in cases under division (A)(3) of this section, for the amount of
the loan with interest on it at the rate of six per centper annum
until such amount has been paid; previded-,fhata.

(B)(1) A director shall not be liable under division (A)(1) or (2)
of this section if in determining the amount available for any such
dividend, purchase, redemption, or distribution to shareholders, he
in good faith relied on a financial statement of the corporation
prepared by an officer or employee of the corporation in charge of
its accounts or certified by a public accountant or firm of public
accountants, or in good faith he considered the assets to be of their
book value, or he followed what he believed to be sound accounting
and business practice.

(2) A DIRECTOR IS NOT LIABLE UNDER DIVISION
-(A)f3)-OF' TH18-SECTiO1VF'OR-NiA IN ANY LOAN TO,
OR GUARANTEEING ANY LOAN TO OR OTHER OBLI-
GATION OF, AN EMPLOYEE STOCK OWNERSHIP PLAN,
ASDEF[NED IN SECTION 4975(e)(7) OF THE INTERNAL
REVENUE CODE OF 1954, 68A STAT. 3, 26 U.S.C. 1, AS
AMENDED.

($j(C) A director who is present at a meeting of the directors or
a committee thereof at which action on any matter is authorized or
taken and who has not voted for or against such action shall be
presumed to have votedforthe action unless his written dissent
therefromis filed either during the meeting or within a reasonable
time after the adjournment thereof, with the person acting as secre-
tary-of the meeting or with the secretary of the corporation.

(G)(D) A shareholder who knowingly receives any dividend,
distribution, or payment made contrary to law or the articles shall
be liable to the corporation for the amount received by him which is
inexcessofthe amount which could have been paid or distributed
without violation of law or the articles.

(9)(E) A director against whom a claim is asserted under or
pursuant to this section andwho is held liable theteon shall be
entitled to contribution, on equitable principles, from other direc-
tors-who also are liablet-and-ie. IN addition, any director against
whom-aclaim is asserted under or pursuant to this section or who is
held liable shall have a right of contribution from the shareholders
who knowingly received any dividend, distribution, or payment
made contraryto law or the articles, and such shareholders as
among themselves ALSO shall be also entitled to contribution in -
proportion to the amounts received by them respectively.

(Ej(F) No action shall be brought by or on behalf of a corpora-
tion upon any cause of action arising under division (A)(1) or (2) of

, tfiis section at any time after two years from the day on which the
violation occurs#-peevided EXCEPT that no such action shall be
barred by this division (E) prior to January 1, 1956.

fFj(G) Nothing contained in this section shall preclude any
creditor whose claim is unpaid from exercising such rights as he
otherwise would have by law to enforce his claim against assets of
the corporation paid or distributed to shareholders.

THIS SECTION IS AN INTERIM SECTION EFFECTIVE
UNTIL JULY 1, 1987.

4967.04 Agreement of consolidation or merger [Eff.
11-22-861

Eease}idefien A CONSOLIDATION or merger of railroad
companies shall be
4ieass
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EFFECTED BY EACH
RAILROAD COMPANY ADOPTING-AN AGREEMENT OF
MERGER OR CONSOLIDATION PURSUANT TO SECTION
1701.78, 1701.79, 1701.80, OR 1701.801 OF THE REVISED
CODE AND MAKING THE FILINGS REQUIRED BY SEC-
TION 1701.81 OF THE REVISED CODE.

4967.10 Relief for dissenting shareholders [Eff.
11-22-861

A stockholder who --;;.se,. ,,, ,,;,._.. r _ _
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COMPANIES PURSUANT TO SECTION 4967.04 OF THE
REVISED CODE IS ENTITLED TO RELIEF AS A DISSENT-
INGSHAREHOLDER UNDER SECTION 1701.85 OF THE
REVISEDCODE.

H 902
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1701.19, 1701.32, 1701.59, 1701.60, 1701.76, 1701.78, 1701.79,
1701.80, 1701.84, 1701.85, 1701.95, 4967.04, and 4967.10, and
sections 4967.05, 4967.06, 4967.07, 4967.08, 4967.09, and 4967.11
of the Revised Code are hereby repealed.

SECTION 3. That sections 1701.32 and 1701.95 of the Revised
Code be amended to read as follows, effective July l, 1987:

1701.32 Surplus [Eff.7-1-87]
(A) The surplus of a corporation is the excess of its assets over

its liabilities plus stated capital, if any. The earned surplus of a
corporation is the net balance of its net profits, income, gains, and
losses from the date of incorporation, except as otherwise provided
in this section, or from the latest date on which a delicit in earned
surplus was eliminatedby application of capital surplus or other-
wise, after deducting distributions to shareholders and transfers to
stated capital and capital surplus to the extent that such distribu-

'tions and transfers are made out of earned surplus. Surplus other
than earned surplus is capital surplus.

Determinations under this section may be based upon financial
statements prepared on the basis of accounting practices and prin-
ciples that are reasonable in the circumstances, and may make use
of the equity method of accounting.

(8) Capital surplusshall be classified according to its derivation
and so shown on the books of the corporation, and each balance
sheet shall show separately any capital surplus arising from unreal-
ized appreciation of assets, other capital surplus,and earned sur-

plus.
(C) If a corporation accepts a voluntary contribution of prop-

erty other than its own issued shares, the directors may order all or

ite ee"seietatton or mefge

a part of the fair value of such property to the corporation, as
determined by the directors, to be entered on its books, and thereby
create or add to capital surplus.

(D) In addition io any determination permitted under division
(A) of this section, if the directors of a corporation determine that
tangible at mumig ible PHYSICAL assets of the corporation have a
fair value to it in excess of the amount at which they are carried on
its books, they may order all or a part of such excess so determined
to be entered on its books, and thereby create or add to capital
surplus.

(E) In addition to any determination permitted under division
(A) of this section, the directors of a corporation that owns shares
in another domestic or foreign corporation may, if they believe in
good faith that the books of the issuing corporation are kept accord-
ing to generally accepted accounting principles, order such shares
to be carried on the books of the corporation owning them at the
value shown on the books of the issuing corporation, and thereby
create or add to the capital surplus of the corporation owning such

Appx. 60
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shares. When shares are carried on such basis, the balance sheets of dividend, distribution, or other payment, in excess of the amount
the corporation owning them shall contain a statement to that that could have been paid or distributed without violation of law or
effect. the articles but not in excess of the amount that would inure to the

(F) The directors may order transfers from any surplus howevei- benefit of the creditors of the corporation if it was insolvent at the
created to stated capital of shares with or without par value, and time of the payment or distribution or there was reasonable ground
from earned surplus to capital surplus. to believe that by such action it would be rendered insolvent, plus

(G) Pursuant to resolution adopted by the affirmative vote of the amount that was paid or distributed to holders of shares of any
the holders of two-thirds of the shares of each class, regardless of class in violation of the rights of holders of shares of any other class;
limitations or restrictions in the articles on the voting rights of the and in cases under division (A)(2) of this section, to the extent that
shares of any such class or, if the articles so provide or permit, a such obligations (not otherwise barred by statute) are not paid, or
greater or lesser proportion, but not less than a majority, of the for the payment of which adequate provision has not been made;
shares of any class, a corporation may apply all or any part of and in cases under division (A)(3) of this section, for the amount of
capital surplus to the reduction or writing off of any deficit in the loan with interest on it at the rate of six per cent per annum
earned surplus, or to the creation of a reserve for any proper pur- until such amount has been paid.-; PROVIDED, THAT A
pose, and thereby make availablefor dividends or distributions, (B)(}) A director shall not be liable under division (A)(1) or
without notice to the shareholders as to the source of such dividends (2) of this section if in determining the amount available for any
or distributions, any earned surplus remaining, or thereafter aris- such dividend, purchase, redemption, or distribution to sharehold-
ing, but in case such action is taken, a record of it shall be made on ers, he in good faith relied on a fnancial statement of the corpora-
the books of the corporation and shall appear on each balance sheet tion prepared by an officer or employee of the corporation in charge
of the corporation for a period of not less than five years thereafter. of its accounts or certified by a public accountant or firm of public

(H)(1) In the case of a merger of one or more domestic or accountants, or in good faith he considered the asset _
foretgn corporations tnto a domestic surviving corporation, the book value, or he followed what he believed to be sound accounting
directors of the surviving corporation may order entered on its and business practice.
books all or part of the earned surplus of the other constituent

- -"corporations, diminished by any deficit in earned surplus of any
constituent corporation, and thereby create, add to, or diminish the
earned surplus of the surviving corporation.

(2) In the case of a consolidation of a domestic corporation with
one or more domestic or foreign corporations into a new domestic
corporation, the directors of the new corporation may order entered
on its books all or part of the earned surplus of each of the constitu-
ent corporations, diminished by any deficit in earned surplus of any
constituent corporation,and thereby create earned surplus of the
new corporation.

(3) In the case of a combination, the directors of the acquiring
corporation may order entered on its books-all or part of the earned
surplus of the transferor corporations, diminished by any deficit in
earned surplus of any such corporation, and thereby create, add to,
or diminish the earned surplus of the acquiring corporation.

(4) In the case of adissolutionofa domestic or foreign subsidi-
ary corporation,all shares of which are owned by a domestic corpo-
ration, the directors of the parent corporation may order entered on
its books all or,part of the earned surplus of the subsidiary and
thereby create or add to the earned surplusof the parent.

(5) The action of the directors of a corporation in creating or
adding to earned surplus, as provided in this division, must be
taken, if at all, not later than ninety days after the end of the fiscal
year of such corporation in which the merger, consolidation, combi-
nation, or dissolution becomes effective.

1701.95 Liability of directors and shareholders for
unlawful loans, dividends, or distributions [Eff. 7-1-871

(A) In addition to any otherliabilities imposed by law upon
directors of a corporation
Hrisseo6ion, directors who vote for or assent to any of the following:

(1) The payment of a dividend or distribution, or the making of
a distribution of assets to shareholders, or the purchase or redemp-
tion of its own shares, contrary in any such case to law or the
articles;

(2) A distribution of assets to shareholders during the winding
up of the affairs of the corporation, on dissolution or otherwise,
without the payment of all known obligations of the corporation, or
without making adequate provision therefor;

(3) The making of loans, other than in the usual course of
business, to an officer, director, or shareholder of the corporation
(except in the case of a building and loan association, or a corpora-
tion engaged in banking or in the making of loans generally);
shall be jointly and severally liable to the corporation as follows: in
cases under division (A)(1) of this section up to the amount of such

4975r t'-- '-- ,
U.S.C.--

(Ej(B) A director who is present at a meeting of the directors or
a committee thereof at which action on any matter is authorized or
taken and who has not voted for or against such action shall be
presumed tohave voted for the action unless his writtendissent
therefrom is filed either during the meeting or within a reasonable
time after the adjournment thereof, with the person acting as secre-
tary of the meeting or with the secretary of the corporation.

ED)(C) A shareholder who knowingly receives any dividend,
distribution, or payment made contrary to law or the articles shall
be liable to the corporation for the amount received by him which is
in excess of the amount which could have been paid or distributed
without violation of law or the articles.

(E)(D) A director against whom a claim is asserted under or
pursuant to this section and who is held liable thereon shall be
entitled to contribution, on equitable principles, from other direc-
tors who also are liable. In addition, any director against whom a
claim is asserted under or pursuant to this section or who is held
liable shall have a right of contribution from the shareholders who
knowingly received any dividend, distribution, or payment made
contrary to law or the articles, and such shareholders as among
themselves also shall be entitled to contribution in proportion to the
amounts received by them respectively.

(F)(E) No action shall be brought by or on behalf of a corpora-
tion upon any cause of action arising under division (A)(1) or (2) of
this section at any time after two years from the day on which the
violation occurs except that no such action shall be barred by this
division prior to January 1, 1956.

(64(F) Nothing contained in this section shall preclude any
creditor whoseclaim is unpaid from exercising such rights as he
otherwise would have by law to enforce his claim against assets of
the corporation paid or distributed to shareholders.

SECTION 4. That existing sections 1701.32 and 1701.95 of the
Revised Code are hereby repealed, effective July 1, 1987.

SECTION 5. The Senate Judiciary Committee shall study the
effect on the Corporation Law of Ohio and on corporations incorpo-
rated in Ohio of the changes made to sections 1701.32 and 1701.95
of the Revised Code by Section I of this act.

SECTION 6. Sections 1701.01 and 1701.85 of the Revised
Code are presented in this act as a composite of each section as
amended by both Sub. S.B. 283 and Sub. H.B. 250 of the' I 15th Appx. 61
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General Assembly, with the new language of neither of the acts
shown in capital letters. This is in recognition of the principle stated
in division (B) of section 1.52 of the Revised Code that such
amendments are to be harmonized where not substantively irrecon-
cilable and constitutes a legislative finding that such are the result-
ing versions in effect prior to the effective date of this act.

SECTION 7. The amendment of section 1701.16 and division
(E)(4) of section 1701.59 of the Revised Code as results from the
amendment of section 1701.59 of the Revised Code and notwith-
standing Sections 3 and 4 of this act, the amendment of section
1701.95 of the Revised Code, shall not be construed to expand,
impair, or otherwise affect any power, authority, duty, right, obli-
gation, remedy, or liability contained in those sections prior to the
effective date of this act.

SECTION 8. That section 1701.16 of the Revised Code be
amended to read as follows, effective March 1, 1987:

1701.16 Options to subscribe for or to purchase shares;
termsof instruments evidencing options [Eff. 3-1-87]

(A) Unless the articles otherwiseprovide, a corporation by its
directors may grant options to subscribe for or to purchase shares of

---__---any authorized class at such times and on such terms as are set
forth in the securities or in the contracts, warrants, orinstruments
(which may be transferable or nontransferable, and separable.or
inseparable from securities) evidencing such options, upon the fol-
lowing conditions:

^ -. (1) If such shares are subject to preemptive rights, and if the
options are not granted to shareholders in satisfaction of their pre-
emptive rights, then the granting of such options must beauthor-author-
ized bysuch vote or consent of the shareholders or holders of shares
of particular classes as would then be required to waive or release
such preemptive rights; and such vote or consent shall release the
preemptive rights to the shares required to satisfy such options if
and when exercised;

(2) If at the time of granting such options the corporation does
not have authorized and unissued shares sufficient to satisfy such
options if and when exercised, the granting of such options must be
authorized by such vote of the shareholders or holders of shares of
particularclasses as would then be required to adopt an amend-
ment to the articles for the purpose of increasing the authorized
number of such shares, and the shares required to be issued upon
the exercise of such options shall be provided by an amendment
concurrently or thereafter adopted by the shareholders or the direc-
tors.

(B) The securities, contracts, warrants, or instruments evidenc-
ing such options may contain any terms not repugnant to law for
the protection^of the holders of such options, including, without
limiting the generality of such authority: restrictions upon the
authorization or issuanceof additional shares; provisions for the
adjustment of the option price; provisions concerning rights in the
eventof reorganization, merger, consolidation, or sale of theentire
assets of the corporation; provisions7or the reservation of author-
ized but unissued shares to satisfy such options; AND restrictions
upon the declaration or payment of dividends or distributions;^and

h'd- or h'd_-- of ----f_, number or ----t--- f the a-•

epbrens.
(C) "Seeurities," as used in this section, includes obligations

and shares of the corporation.
This seetierr;sr,n :r,ter;m seetrore€feeti-seunt'r; ",.fa=a 1,̂ '.99'f

SECTION 9. That existing section 1701.16 of the Revised
Code is hereby repeated, effective March 1, 1987.

'This analysis was preparedbefore the report of

the Senate Judiciary Committee appeared in the Senate Jour-
nal.

H 902

SECTION 10. This act is hereby declared to be an emergency
measure necessary for the immediate preservation of the public
peace, health, and safety. The reason for such necessity lies in the
factthat there is an urgent need to attract qualified individuals to
serve as directors of corporations and to assure that corporations
remain incorporated in this state rather than reincorporate in states
with- laws providing more favorable treatment of directors and
therefore it is critical that public corporations that are beginning to
prepare their proxy materials providing for the election of corporate
directors be able to rely upon the provisions of this act. Therefore,
this act shall go into immediate effect.

LSC Analysis of Sub. H.B. 902'
(As Reported by S. Judiciary)

Editor's Note: The following analysis, by the staff of Ohio's
Legislative Service Commission, is printed to assist subscribers.
CAUTION: because bills are subject to possible floor amendments
and conference committee changes following preparation of the
analyses, the text of an analysis may not reflect all of the provisions
of the Bill as signed into law.

ummary: ----- -^- .

Revises the required and permissive provisions of
merger and consolidationagreements under the Gen-,
eral Corporation Law (GCL).

Revises the provisions of the GCL relating to the
-approval of such agreements and to the form of cer-

tificates of merger or consolidation.

Clarifies what constitutes the articles of incorpora-
tion of new corporations arising from consolidations
and survivingcorporations arising from mergers.

Clarifies that fair value of property or services provi-
sions of the GCL apply to domestic surviving or new
corporations arising from mergers and consolida-
tions, and to subsidiary and parent corporations
involved in mergers.

Requires that mergers and consolidations of railroad
companies comply with the GCL, instead of proce-
duresin the Railroad Law that the bill would repeal.

Requires that directors in certain circumstances be
advanced expenses incurred in defending against cer-
tain suits.

Stipulates that a director is not liable for failing to
act in good faith unless it is proved by clear and
convincing evidence in any action-brought against a
director, including actions that involve or affect a
change or potential change in corporation control.

Provides that in certain circumstances a director may
be held liable for damages only if it is proved by clear
and convincing evidence that his act or omission was
undertaken with deliberate intent to cause injury to
the corporation or with reckless disregard for the
corporation's best interests.

Stipulates that no resolution adopted by the directors
or a committee of the directors and no contract or
transaction is void or voidable because it affects the
corporation andspecifed parties who may have an
interest in the contract, action, or transaction.

Makes other miscellaneous changes to the GCL.

Declares an emergency.

Appx. 62
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CONTENT AND OPERATION
The bill would make changes in the General Corporation Law

(GCL) that would affect merger and consolidation agreements (I.
to VI. below), directors' indemnification (VII. below), directors'
liability (VIII. below), when contracts and transactions are voida-
ble (IX. below), and other miscellaneous sections in the GCL (X.
below).

!. Merger and consolidation agreements

(a) Existing law.
Under current law, domestic corporations, which are corpora-

tions for profitformed under Ohio law (sec. 1701.01(A)), and
foreign corporations, which are corporations for profit formed
under the laws of another state, U.S. territory, district, or posses-
sion, or another country or its political subdivisions (sec.
1701.01(B) and (C)) can enter into a merger or consolidation
agreement. The merging or consolidating corporations are denoted
constituent corporations (sec. 1701.01(V)), and the corporation
resulting from a merger or consolidation is denoted a survivin , ,g

eany otherproperty, or any combina_tion_ of any of the foregoincorporation (merger-sec. 1701.01(^_or_w cor orar^^., - ^_ ....
"tYr-e`suivivmg or new corporation or ^of any otber corporationsolidaiion). A surviving or new corporation may be either a domes-

tic corporation (sec. 1701.78) or a foreign corporation (see. (including the parent corporation of a constituent corporation) or
1701.79). Finally, one type of inerger is a mer er of subsidiar any other person (proposed sec. 1701.78(B)(6)). Currently, distrl-
corporations with their parent corporations (sec. g701.80). y butions to shareholders are limited to shares of the surviving or new

Constituent corporations that want to merge or consolidate corporation, cash, securities, evidences of indebtedness, and/or
must enter into an agreement that sets forth certain statutorily other property.
specified matters and, except in the case of a subsidiary merging With respect to the permissive provisions in a merger or consoli-
with a,parent corporation, can set forth other statutorily specified dation agreement, the following provisions would be permitted or
matters (secs. 1701.78, 1701.79(B) and (C), and 1701.80(B)). would no longer be permitted (sec. 1701.78(C)):

(b) Changes proposed by the bill. (1) Permitted, as under current law, would be the effective date
The bill would revise the definition of a constituent corporation of the merger or eonsolidation, a provision authorizing the directors

to refer to, in the case of a merger, an existing corporation "merg- of one or more oonstituent corporations to abandon the proposed
ing into or into which is being merged" one or more other corpora= merger or consolidation, a statement of the fair value of the assets
tions; dhislanguage would replace the reference to an existing of the surviving or new corporation, and any additional provision
corporation "that is participating with one or more corporations in necessary or desirable for the merger or consolidation (current sec.
a merger" (sec. 1701.01(V)). The bill also would amend the follow- 1701.78(C)(1), (2), and (4) and proposed sec. 1701.78(C)(9)).

ing sections of the Revised Code dealing with mergers and consoli- .(2) No longer specifically permitted (repealed by the bill)
dations to refer to the defined terms °surviving corporation" and would be the terms and classifications of the directors, and any
"constituent eqrporation": sections 1701.32, 1701.78, 1701.79, additional provision permitted in articles of newly formed domestic
1701.80, and 1701.82. corporations (current sec. 1701.78(C)(3) and (5)). But see above
Domestic sunviving or new corporations. With respect to domestic for mandatory articles-related provisions in consolidation agree-
surviving or new corporations resulting from a merger or consolida- ments and see below for permissive articles-related provisions in
tion, the agreement would not be required to set forth the following merger agreements.
mattersthat currently are mandated (sec. 1701.78 O): (3) Also permitted by the bill would be: in a merger, any

(1) Provisions with respect to the surviving or new corporation amendmerits to the articles of the surviving corporation or a provi-
that would be required in original articles of a domestic corporation sion that the articles of a specified domestic constituent corporation
(current sec. 1701.78(B)(3))- But see below for proposed as amended will be the articles of the surviving corporation; the
mandatory consolidation-related and permissive merger-related regulations of the surviving or new corporation or a provision that
artictesprovisions- the regulations of aspecified domestic constituent corporation as

(2) In a merger, a statement that the directors of the surviving amended will be the regulations of the surviving or new corporation;
corporation will continue as such or, if there will be changes on or in a consolidation, the initial directors of the new corporation or a
before the merger, the directors' names; and in a consolidation, the provision that all the directors of one or more constituent corpora-
names of the initial directorsof the new corporation (current sec. tions will be the initial directors of the new corporation; in a
1701.78(B)(5)). But see below for proposed permissive merger and merger, any changes in the directors of the surviving corporation;
consolidation/director-related provisions. the parties to the agreementin addition to the constituent corpora-

(3) The regulations of the surviving or new corporation, or a tions; and the stated capital of each class of shares of the surviving
provision that the regulations of a specified constituent corporation or new corporation that will be outstanding on the effective date of
as amended will be the regulations of the surviving or new corpora- the merger or consolidation (proposed sec. 1701.78(C)(3),(5), (6),
tion (current sec. 1701.78(B)(6)). But see below for proposed per- (7), and (8)).
mi iss ve merger and consolidation/regulations-related provisions.

(4) In a merger, the name and address of the surviving corpora-
tion's statutory agent (current sec. 1701.78(B)(7)). The bill would
retain this requirement for a new corporation resulting from a
consolidation (proposed sec. 1701.78(B)(5)).

The bill would require that the following mandatory provisions
be set forth in all merger or consolidation agreements (sec.
1701.78(B)):

(1) In a consolidation, the articles of the new corporation or a
provision indicating that the articles of a specified domestic constit-
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uent corporation as amended will be the articles of the new corpora-
tion (proposed sec. 1701.78(B)(4)), As indicated above, current law
requires somewhat different articles-related provisions in a consoli-
dation agreement.

(2) As under current law, the state under the laws of which
each constituent corporation exists, the names of the constituent
corporations and the new or survivfng corporation, statements and
matters required to be set forth in a merger or consolidation agree-
ment by otherstates' laws in connection with foreign constituent
corporations, the terms of the merger or consolidation, and the
mode of carrying the terms into effect (sec. 1701.78(B)(1) and (2)
and proposed sec. 1701.78(B)(3) and (6)).

(3) Instead of, as under current law, the manner and basis of
making distributions to shareholders of constituent corporations in
extinguishment of or in substitution for their shares (current sec.
1701.78(B)(8)), the manner and basis of converting the shares of
the constituent corporations into, or substituting the shares for,
hs ares,evidences of indebtedness, other securities cash rights or

Forelgn surviving or new corporations- Because a merger or consol-
idation agreement that results in a foreign surviving or new corpo-
ration must set forth, in addition to certain specified information,
all statements and matters (other than statutory agent information)
requiredin a merger or consolidation that results in a domestic
surviving or new corporation,thebill's above-described mandalory
provisions of agreements also would apply to foreign surviving or
new corporations (sec. 1701.79(B)(3)). Additionally, the bill'S^PpX• 63
above-described permissive provisions of agreements also would
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exist for mergers or consolidations resulting in foreign surviving or
new corporations (sec. (701.79(C)).

Subsidiary corporations merging into pareiet corporations. Under
the bill, an agreement of merger involving merging subsidiary cor-
porations into their parent corporation would be required to set
forth the following (sec. 1701.80(B)):

(1) The designation and the number of the outstanding shares
of each class of each subsidiary constituent corporation and the
number of shares of each class owned by the surviving corporation
(sec. 1701.80(B)(3) of existing law);

(2) Any statements and matters required in a merger resulting
in a foreign or domestic surviving corporation, whichever is applica-
ble (proposed sec. 1701.80(B)).

The bill would eliminate as specifted mandatory agreement
provisions the following: the states under theiaws of which each
corporation exists; that one or more specified subsidiary corpora-
tions will be merged into a parent corporation; the terms of the
merger, the mode of carrying them into effect, and the manner and
basisof making distributions to the shareholders of each subsidiary
corporation in extinguishment of or in substitution for their shares;
and statements and matters required by other states' laws for for-

As
vny,BD(8)E>^(2),-(4).and-(5}}.-

indicated above, these subjects must be contained.in merger
agreements resulting in a foreign or domestic surviving corporation
and,thus,will be required by the virtue of the bill's requirement
mentioned in (2) above.
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would require that a certificate be filed with the Secretary of State
after each constituent corporation has adopted the agreement of
merger (sec. 1701.81(H)). Similarly, the bill would amend the
dissenting shareholder statutes to specify that shareholders of a
domestic parent corporation that is being merged into a surviving
subsidiary corporation and shareholders of a domestic subsidiary
corporation into which is being merged one or more domestic or
foreign corporations are entitled to relief as dissenting shareholders
(sec. 1701.84(A) and (E)). The bill would make conforming
changes in the section that sets forth the procedure for enforcing
rights of a dissenting shareholder (see. 1701.85(A)(3)).

11. Approval of merger or consolidation agreements
Current law indicates the manner in which a merger or consoli-

dation agreement must be approved (secs. 1701.78, 1701.79, and
1701.80). The bill would change the approval processes as follows:

Domestic surviving or new corporations

(a) Existing law.
The agreement must be approved by the directors of each for-

eign and domestic constituent corporation and be adopted by the
shareholders of each domestic constituent corporation, other than

^" ^eneraBy'-'--the-slm; _`_^..olders^E-the-surv'wing^erporatien--in--a-_-. .
merger(sec.1701.78(D)):

In order to adopt an agreement of merger or consolidation at a
meeting of the shareholders of a domestic constituent corporation,
the affirmative vote of the holders of shares entitled to exercise at
least two-thirds of the voting power on such a proposal or tVdiffer-
ent proportion of the voting power as the corporate articles frovide,
but not less than a majority, and the affirmative vote of the holders
of anyparticular class that is required by the articles. In addition, if
the agreement would have an effect which, if accomplished through
an amendment to the articles, would entitle holders of shares of any
particular class to vote on the adoption of such an amendment to
the articles, then the agreement also must be adopted by the affrrm-
ativevote of the holders of two-thirds of the shares of that particu-
lar class, or a difficult proportion not less than a majority as the
articles provide. (Sec. 1701.78(F).)

The bill would permitthe merger agreement to set forth any
permissive provision allowed in connection with an agreement
resulting in a foreign or domestic surviving corporation (sec.
1701.80(B)). Therefore, the bill would eliminate the current
authorization permitting merger agreements to specify their effec-
tive date (current sec. 1701.80(B)(6)).

Parent corporations merging into subsidiary corporations. The bill
would expressly permit one or more domestic or foreign corpora-
Yionsto be merged into a domestic corporation pursuant to an
agreement of merger between the constituent corporations if the
domestic surviving eorporatiomis a subsidiary of one of the constit-
uent corporations and if the parent constituent corporation owns
90% or more of each class of the outstanding shares of the surviving
subsidiary corporation (proposed sec. 1701.801(A)).

The agreement of merger would be required to set forth the
following(sec.1701.801(B)):

(1) The designation and the number of the outstanding shares
of each class of the surviving subsidiary corporation and the num-
ber of shares of each class owned by the parent constituent corpora-
tion;

(2) Any statements and matters that are required in a merger
resulting in a foreign or domestic surviving eorporation, whichever
is applicable.

In addition, the bill would permit the merger agreement to set
forth any provision that is permitted to be set forth in a merger that
results in a foreign or domestic surviving corporation (sec.
1701.801(B), second sentence).

For the approval of merger or consolidation agreements in
which a parent is merging into a subsidiary see II. below. Within 20
days after the directors of the surviving subsidiary corporation
approve the agreement of merger, the surviving corporation would
be required to deliver or send written notice of the approval and a
copy or summary of the agreement to each shareholder of record-of
the surviving corporation on the date on which the directors of the
surviving corporatiomapproved the agreement other than the parent
of the surviving corporation (sec. 1701.801(C)(2)). The bill would
state that approval of the agreement of merger by the directors of
the surviving subsidiary corporation would constitute adoption by
thecorporation (sec. 1701.801(D)).

The effect of these changes is to codify provisions governing the
merger of parent corporations into subsidiary corporations that are
parallel to the provisions in section 1701.80 governing the merger of
subsidiary corporations into their parent corporations. The bill

^(b) Changes proposed by the bill.
The bill would require that only directors of domestic constitu-

ent corporations approve the agreement (a change in the law); that
shareholders of each domestic constituent corporation adopt the
agreement, other than "generally" shareholders of the surviving
corporation in a merger (existing law); and that the agreement be
approved or otherwise authorized by or on behalf of each foreign
constituent corporation in accordance with the laws of the state
under whicb it exists (a change in the law) (sec. 1701.78(D)).

The bill also would eliminatea current provision that requires
any foreign constituent corporation to eomply with the laws of the
state under which it exists (sec. 1701-78(I)).

The bill would enact an exception to current law that requires
an agreement of merger or consolidation to be adopted by a class
vote in certain circumstances. An agreement would not need to be
adopted by the affirmative vote of the holders of shares of a partic-
ular class voting as a class if the agreement would have an effect
which, if accomplished through an amendment to the articles,
would entitle the holders of shares of any particular class of a
domestic constituent corporation to vote as a class in the adoption
of such an amendment pursuant to division (B)(2) or (4) of section
1701.71 solely because those shares are to be converted into or
substituted for the same number of shares of a class of a different
corporation that have express terms identical in all material
respects to those of the class of shares canverted or substituted (sec.
1701.71(F)).

The bill would enact a provision to permit an agreement of
merger or consolidation to contain a provision authorizing the
directors of the constituent corporations to amend the agreement
any time before the certificate of merger or consolidation is filed
with the Secretary of State, except that after shareholders of any
domestic constituent corporation have adopted the agreement, the

Appx. 64

Nov/Dec 1986



.
H 902 1986 Session Laws-Full Text 5-706

directors could not be authorized to amend the agreement to do any
of the following:

(1) Alter or change the amount or kind of shares, evidences of
indebtedness, other securities, cash, rights, or any other property to
be received by shareholders of the domestic constituent corporation
inconversion of or in substitution for their shares;

(2) Alter or change any term of the articles of the surviving or
new domestic corporation, except for alterations or changes that
could otherwise be adopted by the directors of the surviving or new
domestic corporation;

. (3) Alter or change any other terms and conditions of the
agreement of any of the alterations or changes would materially
affect the holders of any class or series of shares of the domestic
constituent corporation.

Foreign surviving or new corporations

(a) Existing law.

Under current law, to effect a merger or consolidation that
__-tesuhs-ima-foreign^urviving-oi-newxo n, e agreeifi'enT-

must be approved by the directors of each foreign or domestic
constituent eorporation and be adopted by the shareholders of each
domestic constituent corporation (sec. 1701.79(D)).

(b) Changesproposed by the bill.

Thebill would limit the directors' approval to directors of
domestic constituent corporations and additionally would require
approval or other authorization of the agreement by or odbehalf of
each foreign constituent corporation in accordance with the laws of
the state under which it exists (sec. 1701.79(D)). It also would
enact a provision to permit an agreement of merger or consolidaGon
to authorize directors to amend the agreement in the specified
manner described above (sec. 1701.79(E)) and would eliminate a

, requirement that each foreign constituent corporation comply with
such laws (current sec. 1701.79(F)).

Subsidiaries merging into parent corporations

(a) Existing law.

To effecta merger of a subsidiary corporation into a parent
corporation,theagreement must be approved by the directors of
each foreign or domestic constituent corporation. Shareholders of
domestic constituent corporations do not have to adopt the agree-
ment. In the case of foreign constituent corporations, the agreement
must be approved as required by the laws of the states under which
they exist. (Sec. 1701.80(C)(6).)

(b) Changes proposed by the bill.

The bill would require that only directors of domestic constitu-
ent eorporations approve the agreement and would alter the foreign
constituent corporation provisions to require the approval "or other
authorization" of the agreement by or on behalf of such a corpora-
tion in accordance with the laws of the state under which it exists
(sec.1701.80(C)(1)).

Parents merging into subsidiary corporations

The bill would enact section 1701.801 that contains provisions
governing the procedure forwhen a parent corporation may enter
into a merger agreement to effect a merger with one or more of its
subsidiary corporations (see above). The bill would require such an
agreement to be approved by the directors of each domestic constit-
uent corporation and adopted by the shareholders of each domestic
constituent corporation in the same manner and with the same
notice to and vote of shareholders or holders of a particular class of
shares as is required by section 1701.78, except that the sharehold-
ers of the surviving subsidiary corporation need not adopt the
agreement. The agreement also must be approved or otherwise
authorized by or on behalf of each foreign constituent corporation
in accordance with the laws of the state under which it exists. (Sec.
1701.801(C)(1).)

111. Cerlificate of merger or consolidation

(a) Existing law.
Upon adoption of a merger or consolidation agreement by con-

stituent corporations, a speeified certificate must be filed with the
Ohio Secretary of State. This certificate must contain a signed
agreement of the merger or consolidation or a copy of such an
agreement, and it must set forth for each constituent corporation
the manner in which the agreement was approved by its directors
and, if required, by the shareholders involved. Foreign constituent
corporations additionally are required to file a copy of the agree-
ment and other required documents with the appropriate office in
the states under the laws of which they exist. (Sec. 1701.81(A) and
(B).)

(b) Changes proposed by the bill.
The bill would continue the requirement that the certificate

contain a signed merger or consolidation agreement or a copy of it.
However, it would require that the certificate set forth the manner
in which the agreement was approved (current law), "adopted," or

_"otherwise authorized" (ari^iPA ^mh^ rheJtily^t.y-tla- d;-^^̂ ^̂-c c..^ t{te __..
shareholders of each constituent corporation involved or, if their
adoption,approval, or authorization was not required, set forth the
facts relied upon in establishing the absence of such a requirement.
(Sec. 1701.81(A).) Additionally, the requirement that foreign con-
stituent corporationsfile a copy of an agreement with officials of
other states would be eliminated; these corporations instead would
have to file with such officials whatever documents are required by
other states' laws (sec. 1701.81(B)).

IV. Articles upon a merger or conso/idation

(a) Existing law.
Current law specifies that, upon a consolidation, if the new

corporation is a domestic corporation, the consolidation agreement
operates as its articles of incorporation (sec. 1701.82(A)(2)). It also
specifies, for purposes of the entire GCL, that articles include
agreements of merger or consolidation (sec. 1701.01(D))-

(b) Changes proposed by the bill.
The bill would specify, in light of its merger and consolidation

agreement changes, that the articles contained in or provided for in
an agreement of consolidation that results in a domestic new corpo-
ration would be its original articles, and that the articles of a
domestic surviving corporation in a merger would continue as its
articles unless the merger agreement otherwise provides (sec.
1701.82(A)(2)). Additionally, the general definition of "articles"
for the entire GCL would be revised to refer to agreements of
merger or consolidation "if and only to the extent that articles of
incorporation are adopted or amended in the agreements aspro-
vided in" the GCL (sec. I701.01(D)).

. V. Fair value determinations

(a) Existing law.
Under current law, subject to specified exceptional circum-

stances, when a determination of the fair value to a corporation of
property other than money, or of services, is set forth in an agree-
ment of merger or consolidation resulting in a foreign surviving or
new corporation (sec. 1701.79),-the determination is conclusive in
any action or proceeding in which it is claimed that the fair value to
the corporation of the property or services is or was less than the
value so determined. (Sec. 1701.19.) This law does not expressly
extend to mergers or consolidations resulting in a domestic surviv-
ing or new corporation (sec. 1701.78) or to mergers of subsidiary
corporations with parent corporations (sec. 1701.80), but it con-
tains an ambiguous reference to the statute that generally deals
with the consequencesof a merger or consolidation (sec. 1701.82).
(b) Changes proposed by the bill.

The bill would extend the fair value provisions to mergers and
consolidations that result in domestic surviving or new corporations
and to mergers of subsidiary corporations with parent corporationAppX, 65
It also would eliminate the ambiguous reference mentioned above.
(Sec. 1701.19(A).)
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VI. Railroads

(a) Existing law.
Chapter 4967. of the Revised Code governs mergers and consol-

idations of railroad companies. Sections 4967.01, 4967.02, and
4967.03 authorize certain railroad companies to consolidate or to
merge with one another (not affected by the bill). Section 4967.04
sets forth conditions and restrictions governing mergers or consoli-
dations.by the railroad companies-including the nature of a"joint
agreement" of merger or consolidation (division (A)), stockholder
approval of the agreement (division (B)), andfiling of the adopted
agreement or a copy of it with the Secretary of State (division (B)).
Sections 4967.05 to 4967.09 concern the effect of a merger or
eonsolidation agreement, its use as prima facie evidence in Ohio
courts, and defects or omissions in a consolidation agreement and
how they may be cured. Sections 4967.10 and 4967.11 contain a
procedure for the payment of the full market value of shares or of
damages to a`dissenting" stockholder in an Ohio railroad company
who refuses to convert his stock into that of a "new" consolidated
railroad company or a "surviving" railroad company in a merger.
Finally, sections 4967.12 to 4967.26 (not affected by the bill) deal
with the consequences of mergers or consolidations of railroad com-
panies, the powers, duties, and principal offices of new or surviving
railroad-companies. the taxation of their uropertfes. their lia if y to
suit in Ohio courts, and other matters.

(b) Changes proposed by the bill.
The bill would change the Consolidation and Merger of Rail-

road Companies Law as follows:
(1) It would eliminate the provisions bf current law that set

forth conditions and restrictions governingthe merger or consolida-
tion of railroad companies and instead require that any such
merger or consolidation be effected by each railroad company
adopting an agreement of merger or consolidation pursuant to the
appropriate merger or consolidation provisions of the GCL, and by
filing a certiGcate of the merger or consolidation with the Ohio
Secretary of State and making other filings in accordance with the
GCL (sec.4967.04).

(2) It would repeal the provisions dealing with the effect of a
merger or consolidation agreement (sec. 4967.05), its use as prima
facie evidence in Ohio eourts (sec. 4967.06), and defects or omis-
sions in a consolidation agreement and their cure (secs. 4967.07,
4967.08, and 4967.09). (Section 2 of the bill.)

(3) It would eliminate the procedure for the payment of the full
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The bill would require a oorporation to advance a director his
expenses as they are incurred in advance of final disposition of the
action, suit, or proceeding brought against him, if the director
enters into an undertaking and agrees to both: (I) repay the corpo-
ration if it is proved by clear and convincing evidence that his act or
omission was consciously undertaken with deliberate intent to cause
injury to the eorporation or with reckless disregard for the best
interests of the corporation; and (2) reasonably cooperate with the
corporation concerning the action, suit, or proceeding (sec.
1701.13(E)(5)(a)). The bill would stipulate that in the following
two instances the foregoing provision mandating the advancement
of expenses would not apply: (1) if by the time of the director's act
or omission complained of the articlesor the regulations of the
corporation state by specificreference to this section that its provi-
sions,do not apply to the corporation; or (2) if the only liability
asserted against a director in an action, suit, or proceeding for
which he seeks indemnification is pursuant to section 1701.95,that
prohibits directors from voting for or assenting to unlawful loans,
dividends, or distributions of assets.

The bill would authorize corporations to furnish protection simi-
lar to insurance, including but not limited to trust funds, letters of
credit, or self-insurance on behalf of, or,for, any person whom the
corporation may indemnify and would permit insurance to be pur-

-chased-from-or-maintained-vith-a- person-in-whieh-the-eorperation---
has a financial interest (sec. 1701.13(E)(7)).

The bill would expressly state that a corporation's authority to
indemnify persons pursuant to divisions (E)(1) and (2) of section
1701.13 does not limit the payment of expenses as they are
incurred, indemnification, insurance, or other protection that may
be provided pursuant to divisions (E)(5), (6), and (7). In addition,
the bill would expressly state that divisions (E)(1) and (2) do not
create any obligation to repay or returdpayments made by the
corporation pursuant to divisions (E)(5), (6), and (7). (Sec.
1701.13(E)(8).).

VIII. Directors' liability

(a) Fxistinglaw.
A director must perform his duties as a director, including his

duties as a member of aay committee of the directors upon which
he serves, in good faith, in a manner he reasonably believes to be in
the best interests of the corporation, and with the care that an
ordinarily prudent person in a like position would use under silnilar
circumstances. In performing his duties, a director is entitled to rely
on information, opinions, reports, or statements, including financial
statements and other financial data prepared and presented by
certain specified persons. However, a director is not considered to
be acting in good faith if he has knowledge concerning the matter
in question that would cause reliance on information, opinions,
reports, or statements prepared or presented by specified persons to
be unwarranted. Current law provides that a person, who as a
director, performs his duties in accordance with the foregoing statu-
tory provisions, will have no liability because he is or has been a
director of the corporation. (Sec. 1701.59(B).)

(b) Changes proposed by the bill.
The bill would amend director liability provisions of the GCL as

follows:
(I) It would require a director to perform his duties in a manner

he reasonably believes to be in "or not opposed to" the best interests
of the corporation (sec. 1701.59(B)).

(2) It would repeal the immunity in existing law for directors
who perform their duties in accordance with the statutory provision
permitting them to rely on information, opinions, reports, or state-
ments prepared or presented by others.

(3) It would codify a presumption that, unless it is proved by
clear and convincing evidence to the contrary, a director is acting in
good faith, in a manner he reasonably believes to be in or not
opposed to the best interests of the corporation, and with the care
an ordinarily prudent person in a like position would use under
similar circumstances, in every case, including cases involving or
affecting a change or potential change in control of the corporation,

market value of shares or of damages to "dissenting" shareholders
in an Ohio railroad company who refuse to convert their stock into
that of the new or surviving railroad company. (Amendments to
sec. 4967.10 and repeal of section 4967.11-Section 2 of the bill.)
Instead, the bill would specify that shareholders who dissent in a
consolidation or merger of railroad companies pursuant to section
4967.04 (see (1), above) as amended by the bill are entitledto relief
as dissenting shareholders under section 1701.85 of the GCL. (Sec.
4967.10.)

VII. Directors' indemnification

(a) Existing law.
Present law specifies the circumstances under which a corpora-

tion must indemnify a director and also specifies the circumstances
under which a corporation may indemnify a director (sec.
1701.13(E)(1), (2), and (3)). A corporationmay purchase and
maintain insurance on behalf of any person whom the corporation
may indemnify (sec. 1701,13(E)(7)).

(b) Changes proposed by the bill.
The bill would expressly provide that a corporation may not

indemnify a director for any expenses incurred in any action orsuit
in which the only liability aiserted against him is pursuant to
section 1701.95 (sec. 1701.13(E)(2)(b)). That section prohibits
directors from voting for or assenting to unlawful loans, dividends,
or distributions of assets and sets forth specific procedures and
remedies that govern claims brought against a director for violating
these prohibitions.

Appx. 66
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a termination or potential termination of his service to the corpora-
tion as a director, or his service in any other position or relationship
with the corporation (sec. 1701.59(C)). The bill also would stipu-
late that for purposes of the standard of care a director must follow
in performing his duties, nothing contained in the presumption or
division (C)(2) would limit relief available under section 1701.60
(see IX, below) (sec. 1701.59(C)(3)).

(4) It would enact a provision holding a director liable in dam-
ages for any action he takesor fails to take as a director only if it is
proved by clear and convincing evidence that his action or failure to
act involved an act or omission undertaken with deliberate intent to
cause injury to the corporation or undertaken with reckless disre-
gard for the bestinterests of the corporation (sec. 170I.59(D)).
This provision would not apply if, and only to the extent that, at the
time of a director's act or omission that is the subject of complaint,
the articles orYhe regulations of the corporation state by specific
reference to this statutory provision that its provisions do not apply
to the corporation.

The bill would expressly state that nothing contained in this
newly enacted division would affect the liability of a director pursu-
ant tosection 1701.95 for votin for or assentine.,to unlawf, t t^a^ _

_dR-v-iden s, or distributions, would limit relief available under
section 1701.60 for void or voidable transactions.

(5) It would also specify that the provisions described in (3) and
(4) above, would not affect the duties of either of the following (sec.
1701.59(F)):

(a)^ A director who acts in any capacity other than his capacity
as a director; .

(b) A director of acorporation that does not have issued and
outstandingshares that are listed on a national securities exchange
or are regularly quoted in an over-the-countermarket byone or
more members of a national or affiliated securities association, who
votes for or assents to any action taken by the directors of the
corporationthat, in connection with a change in control of the
corporation, directly results in the holder or holders of a majority of
the outstanding shares of the corporation receiving a greater con-
sideration for theirshares than other shareholders.

IX. Contracts or transaclions not void or voidable

(a) ExiSting law.
Under current law, unless the articles or the regulations of a

corporation otherwise provide, no contract or transaction is void or
voidable for the reason that it is between the corporation and one or
more of its directors or officers, or between the corporation and any
other personin which one or more of its directors or officers are
directors, trustees, or of6cers, or have a financial or personal inter-
est, or for the reason that one or more interested directors or
officers participate in or vote at the meeting of the directors or a
committee of the directors that authorizes such contract or transac-
tion if certain specitieddisclosures aremade and the transaction is
fair to the corporation (sec. 1701.60).

(b) Changes proposed by the bill.
The bill would provide that no contract, action, or transaction

would be void or voidable with respect to a corporation (unless the
articles or the regulations of the corporation otherwise provide)
because ( 1) it is between or affects the corporation and one or more
of its directors or of6cers;(2) it is between or affects the corpora-
tion and any other person in which one or more of its directors or
ofhcers are directors, trustees, or officers, or have a financial or
personal interest; and (3) one or more interested directors or
officers participate in or vote at the meeting of the directors or of a
committee of directors that authorized the. contract, action, or
transaction, if material facts are disclosed and the transaction is
fair to the corporation (sec. 1701.60).

The bill would enact a definition of "action" for purposes of this
section that would mean a resolution adopted by the directors or a
committee of the directors of a corporation (sec. 1701.60(D)). The
bill would state that a director is not an interested director solely
because the subject of the contract, action, or transaction may
involve or affect a change in control of the corporation or his
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continuation in office as a director of that corporation (sec.
1701.60(C)).

X. Miscellaneous changes in the General Corporare Law

(a) The bill wouldpermit a corporation subject to limitations
prescribed by law or in its articles to resist a change or potential
change in control of the corporation if the directors by a majority
vote determine that such change is opposed to or not in the best
interests of the corporation upon considering the interests of the
corporation's shareholders and any other matters current law per-
mits directors to consider in determining what is in the best inter-
ests of the corporation (sec. I701.13(F)(7)).

'(b) Current law permits a lease, sale, exchange, transfer, or
other disposition of all, or substantially all, of the assets, with or
without good will, of a corporation, to be made upon such termsand
for such consideration as the directors or shareholders determine
(sec. 1701.76(A)). The bill would permit shareholders meeting to
determine the above or at any subsequent shareholder meeting, by
the same vote as required to authorize the lease, sale, or other
disposition of assets, to grant authority to directors to establish or
amend anvTof the_ternu--and-cenditions-of t;,eiransaa -ion^.cept
shareholders would not be permitted to authorize directors to do
any of the following (sec. I701.76(A)(2)):

(I) Alter or change the amount or kind of shares, securities,
money, property, or rights to be received in exchange for assets;

(2) Alter orchange to any material extent the amount or kind
of liabilities to be assumed in exchange for assets;

(3) Alter or change any other terms and conditions of the
transaction if any of the alterations or changes, alone or in the
aggregate, would materially adversely affect the shareholddrs or
the corporation.

(c) Current law requires a director to perform his duties as a
director in goodfaith, in a manner he reasonably believes to be in
the best interests of the corporation, and with the care than an
ordinarily prudent person in a like position would use under similar
circumstances (sec. 1701.59(B)). Current law specifies that for
purposes of this requirement, a director, in determining what he
reasonably believes to be in the best interests of the corporation, has
to consider the interests of the corporation's shareholders and, in his
discretion, may consider the interests of the corporation's employ-
ees, suppliers, creditors, and customers, the economy of the state
and nation, and community and societal considerations (sec.
1701.59(D)). The bill would add a new factor that a director co ldu
consider in determining what he reasonably believed to be in the
corporation's best interest: the long-term as well as the short-term
interests of the corporation and its shareholders, including the pos-
sibility that those interests could be best served by the eontinued
independence of the corporation (sec. 1701.59(D)(4)). The bill also
would eliminate a reference to the retroactive effect of certain prior
changes to the close corporation law (sec. 1701.59(E)).

(d) Current law imposes specificliability upon directors of a
corporation who vote for or assent to certain things, including the
making of loans, other than in the usual course of business, to an
officer, director, or shareholder of the corporation, except in the
case of a building and loan association or a corporation engaged in
banking or in the making of loans generally (sec. 1701.95(A)(3)).
The bill would specify that a director would not be liable under the
provision pertaining to the making of a loan for making any loan to,
or guaranteeing any loan to or other obligation of, an employee
stock ownership plan, as defined in sec. 4975 (e)(7) of the Internal
Revenue Code of 1954, as amended (sec. 1701.95(B)(2)). This
director immunity provision of the bill would be eliminated on July
I, 1987 (Secs. 3 and 4 of the bill).

(e) Current law defines the surplus of a corporation as the
excess of its assets over its liabilities plus stated capital, if any,
indicates what part of surplus is considered to be earned surplus
and what part is to be considered capital surplus, and indicates that
determinations made under the section pertaining to surplus are to
be based upon financial statements prepared on the basis of
accounting practices and principals that are reasonable in the cir-
cumstances.and may make use of the equity method of accountingAp^x. 67
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(sec. 1701.32(A)). Current law also provides that in addition to any
determination permitted under the provisions described in the pre-
ceding sentence, if the directors of a corporation determine that the
physical assets of the corporation have a fair value to it in excess of
the amount at which they are carried on the books, the directors
may order all or a part of that excess to be entered on its books, and
thereby create or add to capital surplus (sec. 1701.32(D)). The bill
would change the reference to physical assets that is highlighted in
the preceding sentence to a reference to tangible or intangible
assets (sec. 1701.32(D)); the change would be eliminated and the
provision would revert back to the language of existing law on July
l, 1987 (Secs. 3 and 4 of the bill).

COMMENT
Currently, telegraph companies, street railway companies, and

electric light and power companies can consolidate in the manner
provided for railroad companies in Chapter 4967. of the Revised
Code (secs. 4931.19, 4933.14, and 4951.19). Thus, the bill's pro-
posed changes to the law regulating railroad company mergers and
consolidations also would affect these other types of utilities.

HI

(t) A program of child day-care that operates for two or less
consecutive weeks; , . -

(2) Child day-care in places of worship during religious activi-
ties during which children are cared for while at least one parent,
guardian, or custodian of each child is participating in such activi-
ties and is readily available;

(3) Religious activities which do not provide child day-care;
(4) Supervised training, instruction, or activities of children in

specific areas, including, but not limited to: art; drama; dance;
music; gymnastics, swimming, or another athletic skill or sport;
computers; or an educational subject conductedon an organized or
periodic basis no more than one day a week and for no more than
thtee SIX hours duration;

(5) Programs in which the director determines that at least one
parent, custodian, or guardian of each child is on the premises of
the facility offering child day-care and is readily accessible at all
times, except that child day-care provided on the premises of a
parent's, custodian's, or guardian's place of employment shall be
licensed in accordance with division (A) of this section;

(6)(a) Child day-care programs funded and regulated or oper-
ated and regulated by state departments other than the department
of human services when the directornf human services has deter-

-mined-that-the-rule"overning-Nre-progra^re-equivalent-to^
exceed the rules promulgated pursuant to Chapter 5104. of the
Revised Code, except as otherwise provided in division (B)(6)(b) of
this section for state board of education programs. Each state
department shall provide to the director of human services a copy of
therules of the department that govern thechild day-care pro-
grams funded and regulated or operated and regulated by the
department. Annually, each state department shall submit to the
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General and Permanent Nature: Per the Director of the Ohio
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ity with the Revised Code.

To amend section 5104.02 and to enact section 5747.054
of the Revised Code to allow an income tax credit for
child and dependent care services necessary for gain-
ful employment and to modify an exemption from the
child day-care licensure law.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That section 5104.02 be amended and section
5747.054 of the Revised Code be enacted to read as follows:

5104.02 Prohibition against operating child day-care
center without a license [Eff. 3-13-871

(A) The director of human services is responsible for the licens-
ing of child day-care centers and type A family day-care homes,
and for the enforcement of Chapter 5104., and of rules promul-
gated pursuant to Ehapeter CHAPTER 5104. of the Revised Code.
No person, frrm, organization, institution, or agency shall operate,
establish; manage, conduct, or maintain a child day-care center or
type A family day-care home without a license issued under section
5104.03 of the Revised Code. The current license shall be posted in
a conspicuous place in the center or type A home that is accessible
to parents, custodians, or guardians and employees of the center or
typeA home at all times when the center or type A home is in
operation.

(B) A person, firm, institution, organization, or agency operat-
ing any of the following programs is exempt from the provisions of
Chapter 5104. of the Revised Code:

director a report for each child day-care program it funds and
regulates or operates and regulates that includes- the following
information:

(i) The site location of the program;
(ii) The maximum number of infants, toddlers, pre-school chil-

dren, or school children served by the program at one time;
(iii) The number of adults providing child day-care for the

number of infants, toddlers, pre-school children, or school children;
(iv) Any changes in the rules. made subsequent to the initial

copy of rules governing the child day-care programs funded and
regulated or operated and regulated by the department that was
submitted to the director.

The director shall maintain a record of the child day-care infor-
mation submitted by other state departments and shall provide this
information upon request to the general assembly or the public.

(b)(i) Child day-care programs conducted by boards of educa-
tion or by chartered nonpublic schools that are conducted in school
buildings and that provide child day-care to school children only
shall be exempt from meeting or exceeding rules promulgated pur- -
suant to Chapter 5104. of the Revised Code;

(ii) Child day-care programs conducted by boards of education
or by chartered nonpublicschools that are conducted in school
buildings and that provide child day-care for infants, toddlers, or
pre-school children shall be exempt from meeting or exceeding
rules promulgated pursuant to Chapter 5104. of the Revised Code
except that the director of human services sball determine that the
maximum number of children per adult is no greater than the
maximum number of infants, toddlers, or pre-school children per
child-care staff member required under division (B)(3) of section
5104.011 of the Revised Code.

(C) A person, firm, organization, institution, or agency operat-
ing a child day-care center or type A family day-care home that is
exempt under division (B) of this section from licensure under
division (A) of this section may apply for a license under division
(A) of this section. All requirements of Chapter 5104. of the
Revised Code and of rules promulgated pursuant to Chapter 5104.
of the Revised Code shall apply to any exempt child day-care
center or type A home that applies for a license under division (A)
of this section. Licensure pursuant to this division constitutes an

Appx. 68
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