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Plaintiff-Appellant the Director, Ohio. Depariment of Commerce (“Director”) filed
this action against_Defendant-Appellée Ms. Alice Jane Dillabaugh (“Ms. Dillabaugh”)
“pursuant to Revised Code Sections 1707.26, 1707.27, and 1707.27,” alleging several
violations of Revised Code Chapter 1707 by Ms. Dillabaugh’s deceased husband,_Roy
Di.llabaugh.1 But the Director has never alleged that Ms. Dillabaugh Viol_éted the
Securities Act. Iﬁ fact, in September 2000, at the request of the trial court, the Direcitor
' filed an Ame'nded_.C'omplaint fof the 'ﬁﬁrpose of clarifying that fhe Director was not
alleging that Ms. Dillabaugh had violated the Securities Act.2 |

| Rather, as the Director admitted in the Amended Complaint, Ms. Dillabaugh was
only being named as a defendant because she is “a necessary party under Civ, R. 19.”
: Preéumab_ly, the Director deems her a necessary party because she is in possessibn of
life insurance proc_eeds_ from policies on which her deceased husband paid pfemiums.
The Director alleges—but has never proven—that those premiums were paid by Roy -
Dillabaugh from fuﬁds he obtained through securities fraud. Based on fhat allegation,
the Director claims fhat Chapter 1707 gives him the authority to enjoin Ms. Dillabaugh’s
expenditure of her money, even though the Director admits that Ms. Dillabaugh did not
violate the Securities Act and even though the Director had obﬁous élternative legal
remedies (i.e., a judgmenf for money damages). The trial court agreed, ruling that,
despite the fact thaf the Director admitted that Ms. Dillabaugh had not violated the

Securities Act, the Director had the statutory authority to proceed with the Securities

1 Amended Complaint, 11 32-63.

2 Motion for Leave to File Second Amended Verified Complaint, dated September 25,
2009. See also Plaintiffs Memorandum Contra Defendant Alice Jane Dillabaugh's
Motion for Summary Judgment, dated October 9, 2009, P. 4 (“Ms. Dillabaugh correctly
acknowledges that Plaintiff has not alleged that she violated the Securities Act...”)
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Act against Ms. Dillabaugh for linjunctive_ relief.3
On appeal, the Second District Court of Appeals correctly reversed the trial

court’s judgment with ' respect to ‘the Director’s authority under Chapter 1707.
Specifically, the Court of Appeals .conclude-d correctly that the Director’s right to pursue
‘an injunction under R.C. 1707.26 is limited by the. express language of the statute to
people who are accused of having violated the Securities Act, and not third parties (such
as Ms. Dillabaugh) who are not so accused. App. Op at 18. The Director then initiated
the instant appeal
| Meanwhlle, the court- appointed receiver over the estate of Roy G Dlllabaugh and
The .Dillabangh Group has initiated a separate case, Now proceeding in Montgomery
County Common Pleas Court, against Ms. Dillabaugh and a host of others, See Robert G.

Hanseman, Recewer v. Alice Jane Dillabaugh, et al., Montgomery County Court of
Common Pleas, Case No. 2011 CV 0361. The Director asserts that, now that the Receiver
has been appomted and has initiated independent htlgatlon on behalf of the
Recelvershlp Estate, there is nothing left for the Director to do, vis a vis Ms. Dlllabaugh
(Bnef of Appellant PP L, 19.)

‘Ms. Dillabaugh agrees. Because the Director has apparently abandoned the action

that it filed against her under R. c. 1707 26 et seq., there exists no live controversy

between Ms. Dillabaugh and the Director. For this reason, Ms Dlllabaugh chose not to
| ‘respond to the Director’s petition for ]urlsdlctlon to thls Court and at this point will

waive appearance at oral argument should the Court schedule one. There is simply |

* Decision and Entry, dated November 12, 2009, p. 7.
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‘nothing that this Court can decidé that will impact the proceedings that are ongoing
concerning Ms. Dillabaﬁgh and the estate of her late husband.

The Director is not a party to the Receiver’s case against Ms. Dillabaugh, the
Director has not moved to join those proce.edings as a party and the Director has not
réquested a stay of those proceed’ings pending review by this Court. Although fhe
Director did not specify so in the Second Amended Complaint (which contained broad
requests fdr relief), -appafently the Director infended thus to seek only preliminary relief
“against Defendants under R.C. 1707.26—though that intention was mnever made
apparent. to the court of appeals or_.to Ms. Dillabaugh. In any event, Ms. Dillabaugh
agrees with the Director that any opihion that this Court would render now regarding
the meaning of R.C. 1707.26 would be strictly advisory and would not impact the current
prbcﬁeedings to which the Director is not a party. ‘ |

Whether the court of appeals opinion itself reméins'viable appears to come down
to either whether the case is how moot (solely due to actions of the Director, in which
case that opinion should stand), or whether the court of appeals 1acked jurisdiction over
~ the Director’s original appeal and pendant cross—appeais (in which case the opinion
ought to be vacatéd). At the time of the appeal, based on the nature of the 'stafe’s broad
'~ legal action, requests for relief, and other factors, Ms. Dillabaugh had a good faith belief -

in the jurisdiction of the appellate court over her cross appeal.4 And regardless, the

1+ The Director is also incorrect when he asserts that “nothing in the Final Order imposed
any relief upon the Recipients ....” Brief, p. 14. In fact, the Final Order still impacts Ms.
Dillabaugh in specific ways. For example, the Final Order expressly prohibits Defendant
Hartford from making any payment to Ms. Dillabaugh pending further order of the
Court. Hartford and Ms. Dillabaugh have reached agreement on the amount to be paid
to Ms. Dillabaugh (the beneficiary of a policy Hartford issued on Mr. Dillabaugh’s life),
but the Final Order precludes the parties from consummating that agreement.
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‘Second District Court of Appeals Was correct in its anélysis of Chapter 1707. The
Director’s enforcement authority is no greater. than that given by the clear and
unambiguous language of the Securities Act, and the Securities Act clearly and.
ﬁna'mbiguously- does not authorize the Director to .seek_inj.unctive relief (temporary or
.otherwise) against people the Director admits have not violated ité provisions.
But the answers to those questions simply do not matter to Ms. Dillabaugh at this -
- stage of the case, given the Director’s .cu'rrent concession that any decision by this Court |
would be academic. A Receiver has been appoihted and is pursﬁing litigation against
Ms, Diliabaugh in a separate case. Indeed, in the absence of any existing .dispute
between the Director and Ms. Dillabaﬁgh‘, it is the Director that is seeking an advisory
opinion from this Court — i.e., that the. Second District’s decision was an advisory
' opinioh. No decision by this Court will affect any issues ih any case between the ﬁarties.
See Schwab v. Lattimoré, 166 Ohio App.3d 12, 848 N.E.2d 912, 2006-0Ohio-1372, 1 10
(statin'g that “[t]he duty of a court of appeals is to decide controversies between parties
by a ]udgment that can be carried into effect, and the court need not render an advisory
opinion on a moot question or a question of law that cannot affect the issues in a case”).
While the Director’s motivation for prosecuting the appeal to this Court may be an
interest in expanding his authority for future cases, that cannot serve as the basis for
this Court’s exercise of _ifs reviewing authority in the absence of an existing' case or

controversy. In short, even if the Director is correct that the Second District should not
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have decided Ms. Dillabaugh’s cross-appeal because there was no live controversy, that

is equally true of the instant appeal.

Respectﬁilly submitted,

- Qualiwll

RALPH W, KOHNEN (0034418)
ERIC K. COMBS (0067201}
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' 'C'ounsel for Defendant-Appellee,
Alice Jane Dillabaugh
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