
IN

THE SUPREME COURT OF OHIO

Disciplinary Counsel,
Relator

Nicholas M. Gallo (0083226)
Respondent

CASE NO. 2011-0756

RELATOR'S ANSWER TO
RESPONDENT'S OBJECTIONS
TO THE BOARD OF
COMMISSIONERS' REPORT AND
RECOMMENDATIONS

RELATOR'S ANSWER TO RESPONDENT'S OBJECTIONS

JONATHAN E. COUGHLAN (0026424)
Disciplinary Counsel, Relator

LORI J. BROWN (0040142)
Chief Assistant Disciplinary Counsel

Co-Counsel for Relator

KAREN H. OSMOND (0082202)
Staff Attorney

Co-Counsel for Relator

OFFICE OF DISCIPLINARY COUNSEL

250 Civic Center Dr., Suite 325
Columbus, Ohio 43215
(614) 461-0256
(614) 461-7205 - FAX

BRENT L. ENGLISH (0022678)
LAW OFFICES OF BRENT L. ENGLISH
M.K. Ferguson Plaza, Suite 470
1500 West Third Street
Cleveland, OH 44113-1422

(216) 78109917
(216) 781-8113 - FAX

Counsel for Respondent

NICHOLAS M. GALLO (0083226)
Respondent

JUL 19 2011
CLERK OF COURT

SUPREME COURT OF OHI®



TABLE OF CONTENTS

DESCRIPTION PAGE NUMBER

Table of Authorities iii

Introduction 1

Relevant Facts 2

Relator's Answer to Respondent's Objections 9

A. Respondent Violated Rule 8.2(a) 9
B. Respondent Violated Rule 8.4(d) 24

Conclusion 27

Certificate of Service 28

Report and Recommendations of the Board of Commissioners
On Grievances and Discipline Appendix A

i1



TABLE OF AUTHORITIES

CASE LAW PAGE NUMBER(S)

Cardiko v. Hasler(1998), 129 Ohio App.3d 539, 718 N.E.2d 496 15

Cleveland BarAssn. v. Cleary, 93 Ohio St.3d 191,
2001-Ohio-1326, 754 N.E.2d 235 26

Cuyahoga Cty. BarAssn. v. Hardiman, 100 Ohio St.3d 260,
2003-Ohio-5596, 798 N.E.2d 369 26

Disciplinary Counsel v. Baumgartner, 100 Ohio St.3d 41,
2003-Ohio-4756, 796 N.E.2d 495 15

Disciplinary Counsel v. Frost, 122 Ohio St.3d 219,
2009-Ohio-2870, 909 N.E.2d 1271 10, 15

Disciplinary Counsel v. Gardner, 99, Ohio St.3d 416,
2003-Ohio-4048, 793 N.E.2d 425 7, 12, 17, 18, 23, 25

Disciplinary Counsel v. Pullins, 127 Ohio St.3d 46,
2010 -Ohio-6241, 940 N.E.2d 952 23

OTHER AUTHORITIES PAGE NUMBER(S)

DR 7-106(C) 12

DR 8-102(B) 12,15

Rule 8.2(a) 8, 9, 12, 16, 17, 18, 24, 25, 27

Rule 8.4(c) 8

Rule 8.4(d) 8, 17, 24, 25, 27

Rule 8.4(e) 8

Gov. Bar R.IV(2) 16,22

S. Ct. Prac. R.6.2(B)(5)(b) 1

1ii



IN THE SUPREME COURT OF OHIO

Disciplinary Counsel

Relator

Nicholas M. Gallo
Reg. No. 0083226

Respondent

CASE NO. 2011-0756

RELATOR'S ANSWER TO
RESPONDENT'S OBJECTIONS
TO THE BOARD OF
COMMISSIONERS' FINDINGS
OF FACT AND CONCLUSIONS
OF LAW AND BRIEF IN SUPPORT
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THE BOARD OF COMMISSIONERS' FINDINGS OF FACT
AND CONCLUSIONS OF LAW AND BRIEF IN SUPPORT

INTRODUCTION

Now comes relator, Disciplinary Counsel, and hereby submits the following

answer to respondent, Nicholas M. Gallo's, objections to the report of the Board of

Commissioners on Grievances and Discipline (the board). The facts of this matter are

set forth in the board's Findings of Fact, Conclusions of Law, and Recommendation

("the report") that is attached hereto as Appendix A. See S. Ct. Prac. R.6.2(B)(5)(b).

Based upon the clear and convincing evidence of misconduct presented at the

disciplinary hearing, the board determined that respondent violated the Ohio Rules of



Professional Conduct. The board recommended that respondent be publicly

reprimanded.

The board's report was certified and a show cause order was issued by this

Court. On June 20, 2011, respondent filed objections to the report. Following is

relator's answer to those objections.

RELEVANT FACTS

Respondent was admitted to the practice of law in Ohio on May 12, 2008. Stip.

1. For six months, from January 12 to June 25, 2009, respondent was employed as an

associate attorney at the Cleveland-based law firm of Stafford & Stafford Co., L.P.A.

Report at 2, 7. At Stafford & Stafford, respondent was supervised by seven-year

associate Gregory Moore and the firm's founding partner, Joseph G. Stafford. Id. at 2.

During his tenure at Stafford & Stafford, respondent provided legal representation to

Jeffery Rymers.1 See, e.g. Stips. 12, 16.

After 15 years of marriage, Jeffery Rymers and Amy Rymers separated on or

about July 1, 2007. Stip. 7. See, also Tr. at 325.2 In December 2007, Eugene A. Lucci

and Amy Rymers began a relationship. Id. at 326.

Lucci is an attorney and since January 6, 2001 he has served as a judge on the

Lake County Court of Common Pleas, General Division. Stips. 3, 4. Lucci's courtroom

and office suite are located on the second floor of the Lake County Courthouse in

Painesville, Ohio. Stip. Exb. 8. See, also, e.g. Tr. at 215-216; 219-221.

' Mr. Rymers' first name is serially spelled incorrectly. The correct spelling is Jeffery.
Z"Tr." refers to the transcript of the disciplinary hearing before the panel.
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Amy Rymers filed a complaint for divorce on March 18, 2009 in the Lake County

Court of Common Pleas, Domestic Relations Division. Stip. 9. Rymers v. Rymers was

assigned to a visiting judge, Hon. Judith A. Nicely. Stip. 10. On April 29, 2009, Joseph

G. Stafford entered a notice of appearance on behalf of Jeffery Rymers in Rymers v.

Rymers. Stip. 9.

In May 2009, on Lucci's behalf, Attorney Walter McNamara communicated with

Stafford regarding Eugene Lucci and the Rymers divorce. Tr. at 233. McNamara

indicated to Stafford that he believed Stafford had a "conflict of interest" and asked

Stafford to withdraw from representing Jeffery Rymers. Tr. at 311. See also Stip. Exb.

3, Exb. 2 thereto. McNamara's request was based on the fact that Lucci had consulted

with Stafford in early 2008. Tr. at 258. Lucci believed that information he shared with

Stafford during their 2008 meeting should result in Stafford's disqualification. Tr. at 232-

233; 238-239.

Despite McNamara's efforts, Stafford did not withdraw from representing Jeffery

Rymers. See, e.g. Tr. 359-360. On June 3, 2009, through McNamara, Lucci filed a

motion to intervene into Rymers v. Rymers. Stip. Exb. 2. Lucci asked to intervene so

that he could challenge Stafford's representation of Jeffery Rymers and so that he could

make a claim for unjust enrichment against Jeffery Rymers.3 Id. See also Tr. at 315. In

the motion to intervene, Lucci is referred to as "Mr. Lucci." Id. (emphasis added). Lucci

did not ask to intervene "because" he is "a judge." Id.

3 The unjust enrichment claim was based on Lucci's allegation that Jeffery Rymers had
been unjustly enriched by financial contributions made to the Rymers family by Lucci. It
was Lucci's intention to pursue the motion to disqualify and the civil complaint if he had
been permitted to intervene. See, e.g. Tr. at 240.
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On the same day that Lucci's motion to intervene was filed, a pretrial conference

in the Rymers case was held at the Lake County Courthouse. Stip. 11. At Joseph

Stafford's direction, respondent attended the June 3rd Rymers pretrial conference. Stip.

12.

Respondent met Jeffery Rymers for the first time when Rymers arrived at the

courthouse for the June 3, 2009 pretrial. Report at 3-4. While they waited for the

pretrial to begin, respondent and Jeffery Rymers walked slowly about or stood together

at various places on the second floor of the courthouse. Stip. Exb. 11A-D 4 See also

Stip. Exbs. 12, 13. Video recordings from June 3, 2009 confirm that Lucci was never

present main hallway of the second floor while respondent and/or Jeffery Rymers were

in the courthouse. Id. See also Report at 9 and Tr. at 250-252.

On June 17, 2009, two weeks after the pretrial, respondent and Stafford &

Stafford, responded to Lucci's motion to intervene by filing a pleading bearing three

captions:

. Defendant, Jeffery G. Rymer's (sic) Motion to Strike and/or Dismiss
Motion to Intervene; or, in the Alternative, Brief in Opposition to the
Motion to Intervene

. Motion for Extension of Time to Submit Supplemental Brief in
Opposition to Motion to Intervene et al.

. Motion for Sanctions and Attorney Fees Pursuant to O.R.C. Section
2323.51 and Civil Rule 11

Stip. Exb. 3 (hereinafter the multi-titled document is collectively referred to as the

"motion to strike").

' Stip. Exb. 11 is comprised of four video discs lettered A, B, C, and D. The video is
from four of the security cameras situated in different locations on the second floor of
the Lake County Courthouse. See, e.g. Tr. at 229. Lucci obtained the video footage
shortly after June 17, 2009. Id. at 250-252.
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Respondent's name and attorney registration number and Joseph Stafford's

name and attorney registration number appear on the motion to strike. Id. The motion

to strike was signed only by respondent. Id. and Stip. 16.

The motion to strike personally disparaged Lucci and Lucci's motion to intervene.

Stip. Exb. 3. The motion to strike introduced Lucci's judicial status and accused Lucci of

violating the Ohio Code of Judicial Conduct. Id. Respondent argued against Lucci's

request to intervene, asked for sanctions against Lucci and his attorney, Walter

McNamara, and requested an award of attorney fees in favor of Jeffery Rymers. Id.

With respect to the request for attorney fees and sanctions, respondent asserted

that Lucci violated Rule 1.3 of the Ohio Code of Judicial Conduct by "improperly using

his position as presiding Judge to advance his own personal interests, by attempting to

insert himself into an action in which he has no legitimate interest[.]" Id. at 19-20.

Respondent also claimed that Lucci violated Prof. Cond. Rule 3.3 by failing to cite any

controlling law in support of the motion to intervene and by "engag[ing] in a pattern of

harassing and threatening conduct toward the Defendant, Jeffery Rymers, and Joseph

G. Stafford; and hav[ing] intimated on numerous occasions these threats, based upon

[Lucci's] position as a presiding Judge in the Lake County Court of Common Pleas." Id.

at 21.

Respondent executed his own affidavit in support of the motion to strike. Stip.

18. Respondent's affidavit was attached as Exhibit 6 to the motion to strike. In addition,

respondent notarized an affidavit that was executed by Jeffery Rymers. Tr. at 83.

Jeffery Rymers' affidavit was attached to the motion to strike as Exhibit 5. Stip. Exb. 3.
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The affidavits of respondent and Jeffery Rymers contain false statements about

Eugene Lucci. Respondent's affidavit contains several false accusations. To wit,

respondent claimed that he observed Lucci "standing in the hallway outside of his

chambers on June 3, 2009 before the pretrial" in Rymers v. Rymers. Id. at Exb. 6.

Respondent also claimed that he observed Lucci "staring at" Jeffery Rymers for "a

considerable amount of time" before the June 3, 2009 pretrial. Id.

In reality, at no time on June 3, 2009 were respondent and/or Jeffery Rymers

within sight of Lucci in the Lake County Courthouse. See, e.g. Tr. at 82. Lucci never

stood in a hallway of the courthouse staring at Jeffery Rymers. Id. There was no legal

or factual basis for respondent to claim that Lucci did anything to "threaten" or

"intimidate" Jeffery Rymers on June 3, 2009.

On June 26, 2009, Lucci filed a response to the motion to strike. Stip. Exb. 4.

Inter alia, the reply stated:

Of course, whether or not Mr. Lucci stared or looked at anyone is
hardly a matter in this case. However, it is part and parcel of an
apparent attempt to not only defend against the Motions to
Intervene and for Disqualification, but also to darken the reputation
of Mr. Lucci. While all may be fair in litigation and war, this is not
only unnecessary but the allegations in the brief and affidavits
concerning Mr. Lucci being in the hall and staring at Mr. Rymers
are absolutely false and a lie on the part of Mr. Rymers and
Attorney Gallo. Thus, Mr. Gallo, himself an attorney, has sworn
under oath to an absolutely false set for facts. Mr. Rymers, though
not an attorney, has done the same.

Id. at 9.
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The June 26th response includes a second affidavit from Lucci. Id. In that

affidavit, Judge Lucci stated that he was "never there in the main hallway when Jeffery

Rymers was or could have been there." 5

On or about July 8, 2009, Lucci submitted a grievance against respondent. Stip.

Exb. 17. Lucci's grievance stated that he had "witnesses and irrefutable, conclusive

evidentiary proof that the allegations.in [respondent's] and [Mr. Rymers'] affidavits

[were] lies." Stip. Exb. 17, p. 2. See, also Report at 8. Lucci's grievance also included

a photocopy of his June 26, 2009 affidavit and his response to the motion to strike. Id.

Over the next three months, in his responses to the grievance, respondent continued to

insist that Lucci was in the hallway staring at Jeffery Rymers on June 3, 2009. Stip.

Exb. 18, 20.

It was not until after the formal complaint was certified, that respondent took any

remedial action regarding his allegations against Lucci. On February 1, 2010, through

his counsel, respondent filed a Motion to Withdraw Erroneous Affidavit and to Strike,

Withdraw, and Disregard it in Rymers v. Rymers. Stip. Exb. 16.

The board found that respondent "could have, and should have, taken

independent steps to confirm the identity of the man against whom he made such

serious allegations." Report at 18-19. The board concluded that under all of the facts

and circumstances, respondent acted recklessly under the objective standard

announced in Disciplinary Counsel v. Gardner, 99 Ohio St.3d 416, 2003-Ohio-4048, 793

N.E.2d 425.

5 An affidavit from Amy Rymers was also attached to Lucci's response. Amy's affidavit
confirms that Lucci was in his office and that Amy Rymers never saw Lucci in the
second floor hallway while Jeffery Rymers was present.
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The board also determined that respondent engaged in conduct that was

prejudicial to the administration of justice "[b]y placing the Rymers' opposition brief and

its accompanying affidavits before the domestic relations court in an attempt to direct

the manner in which the trial court ruled on Lucci's motion [to intervene], without having

verified or having personal knowledge of the allegations contained in those

documents[.]" Report at 19.

The hearing panel and the board concluded that based upon the foregoing facts,

respondent violated Ohio Prof. Cond. Rule 8.2(a) ([a] lawyer shall not make a statement

that the lawyer knows to be false or with reckless disregard as to its truth or falsity

concerning the qualifications or integrity of a judicial officer) and Prof. Cond. Rule 8.4(d)

(a lawyer shall not engage in conduct that is prejudicial to the administration of justice).6

For his misconduct, the board recommended that respondent be publicly

reprimanded. Respondent has filed objections to the board's conclusions and

recommended sanction. Now comes relator and hereby answers respondent's

objections.

6 The panel determined that relator did not prove by clear and convincing evidence that
respondent violated Prof. Cond. Rule 8.4(c) and Prof. Cond. Rule 8.4(e) and dismissed
those violations. Relator has not objected to the board's conclusions.
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RELATOR'S ANSWERS TO RESPONDENT'S OBJECTIONS

A. RESPONDENT VIOLATED RULE 8.2(a)

Respondent recklessly impugned the integrity
of Judge Eugene Lucci

The board found clear and convincing evidence that respondent engaged in

"reckless conduct" by filing a motion to strike in which he alleged that Judge Lucci

"engaged in a pattern of harassing and threatening conduct" and by attesting "in an

affidavit that Lucci committed certain acts without ever ascertaining that the person was,

in fact, Lucci." Report at 19. In his first objection, respondent asserts that he did not

recklessly impugn Judge Lucci's integrity.

Respondent's objections ignore the content and insulting tone of the entire

motion to strike. In determining that respondent violated Rule 8.2(a), the board

considered the affidavits and the motion to strike and concluded that respondent's

claims about Lucci were reckless due to respondent's lack of personal knowledge and

his lack of diligence. Moreover, it cannot be overlooked that it was the motion to strike

that made Lucci's judicial status an issue.

Respondent endeavors to convince this Court that he is ethically blameless and

asserts that he "did enough" to confirm Lucci's identity before he executed and filed his

affidavit and the affidavit of his then-client, Jeffery Rymers. Respondent claims that this

should be viewed solely as a case of "mistaken identity" and that because he "in good

faith" believed that his affidavit was truthful, he cannot be found to have committed

misconduct. This Court should reject respondent's assertions.

Despite respondent's efforts to segregate the two, it is crucial to recognize that

respondent's affidavit and the motion to strike are undeniably coexistent. See,

9



Disciplinary Counsel v. Frost, 122 Ohio St.3d 219, 2009-Ohio-2870, 909 N.E.2d 1271,

¶34 (in evaluating statements made by an attorney about a judge, the focus is on

whether the attorney had a reasonable factual basis for making the statements,

considering their nature and the context in which they were made). The motion to strike

relies upon the affidavits and the affidavits must be read within the context of the motion

to strike.

Respondent's affidavit can be read only one way, i.e. that respondent, an

attorney at law and counsel for Jeffery Rymers, personally observed Judge Eugene

Lucci standing in the courthouse hallway staring at Jeffery Rymers on June 3, 2009. In

the motion to strike, respondent relied upon his affidavit to ask the domestic relations

court to sanction Lucci because respondent observed Lucci "engaging in a pattern of

harassing and threatening conduct" toward Jeffery Rymers. See, e.g. Stip. Exb. 3 at 21.

See, also id. at 17. Again relying upon the same false affidavits, respondent asked that

Lucci be sanctioned because Lucci was engaging in "inappropriate conduct" and

violating "judicial standards." Id. at 21.

Attempting to disavow the board's finding that his false claims about Judge Lucci

and publication thereof were "reckless," respondent portrays his affidavit as solely a

case of "mistaken identity."' Operating with the benefit of hindsight, respondent asserts

that he saw Judge Lucci's bailiff, Charles Ashman, in the hallway on June 3, 2009 and

that it was "reasonable" for him to mistake Ashman for Judge Lucci. As explained

herein, it is entirely irrelevant that respondent apparently mistook someone else for

' Relator acknowledges that the board described this disciplinary case as "a case about
mistaken identity and unintended consequences." Report at 1. The board also found
that respondent's "mistake" was reckless.
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Lucci. Moreover, there is a stark difference between suffering from a simple case of

mistaken identity and swearing under oath that you have seen a sitting judge engage in

misconduct.

Respondent's arguments about his "mistake" should be wholly rejected by this

Court. First, it was not reasonable for respondent to mistake Ashman for Lucci based

upon physical appearance. In June 2009, Ashman was six inches taller and

approximately 70 pounds heavier than Lucci. Tr. at 187, 243, 244. Ashman had a

mustache; Lucci had the same full beard that he has for 27 years. Id. at 187, 244.

Second, on June 3, 2009, Ashman was in the hallway on occasion but he did not

stare at Jeffery Rymers. Tr. at 186. See Stip. Exb. 11 A-D. See, also Stip. Exb. 13.

Instead, as part of his bailiff's duties, Ashman periodically walked out of Lucci's office

suite and scanned the courthouse hallway looking for counsel in cases set on Lucci's

docket for that day. Tr. at 178-184. Ashman never stared at Jeff Rymers and never did

anything to harass or threaten Rymers. Id. at 186. As of June 3, 2009, Ashman did not

even know respondent or Jeffery Rymers. Id. at 186, 177-178.

Ashman simply walked out of Lucci's office suite and into the hallway. He

scanned the hallway looking for those attorneys who had previously checked in for

pretrials before Lucci. It was not objectively reasonable for respondent to think that

Ashman looked anything like Lucci. Ashman never did anything to harass or intimidate

Jeffery Rymers. Respondent's misconduct cannot be excused by a claim of mistaken

identity.8

$ At no time in the courthouse on June 3, 2009 did respondent introduce himself to the
person who was allegedly staring at his client nor did respondent ask Ashman for his
name.
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The seminal case regarding violations of Prof. Cond. Rule 8.2(a) is Disciplinary

Counsel v. Gardner, 99 Ohio St.3d 416, 1003-Ohio-4048, 793 N.E.2d 425.9 Finding

violations of DR 8-102(B) and DR 7-106(C), this Court rejected Mark Gardner's claims

that the United States Constitution insulated him from sanctions for making accusations

that the court of appeals had affirmed his client's conviction out of prosecutorial bias

and corruption. In Gardner and consistent with a majority of other states' courts, this

Court adopted "'an objective standard to determine whether a lawyer's statement about

a judicial officer is made with knowledge or reckless disregard of its falsity."' Id. at ¶26

(citation omitted). The objective standard:

[a]ssesses an attorney's statements in terms of "what the
reasonable attorney, considered in light of all of his professional
functions, would do in the same or similar circumstances" ^ * *
[and] focuses on whether the attorney had a reasonable factual
basis for making the statements, considering their nature and the
context in which they were made.

Id. (emphasis added).

In this case, the board determined that although respondent did not knowingly

make false statements about Lucci, he lacked a reasonable factual basis for making the

statements. The board concluded that respondent made statements about Judge Lucci

with reckless disregard as to their falsity. Report at 18-19. Moreover, respondent's

affidavit is false on its face and all of the accusations of judicial impropriety that are

based upon that affidavit were made without any reasonable factual basis.

9 Gardnerwas decided before February 1, 2007; therefore, all references in Gardner
are to the Code of Professional Responsibility and DR 8-102(B) (a lawyer shall not
knowingly make false accusations against a judge or other adjudicatory officer). Prof.
Cond. "Rule 8.2(a) is comparable to DR 8-102 and does not depart substantively from
that rule." Prof. Cond. Rule 8.2(a), Comparison to former Ohio Code of Professional
Responsibility.
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According to respondent, his "identification" of Lucci was based in part upon a

telephone conversation that he had from the courthouse with Joseph Stafford on June

3, 2009. Stafford was not at the Lake County Courthouse on June 3'd; however,

respondent claims that during the call, he described the person he saw in the hallway to

Stafford. Tr. at 478-479. According to respondent, Stafford said that the person in the

hallway was "Judge Lucci." At the disciplinary hearing, Stafford testified that respondent

"may have" called him but he does not recall "the particulars" of talking with respondent

on the telephone on June 3, 2009. Tr. at 396. Stafford also claimed to have "no

recollection" of any such telephone conversation. Id.10

Respondent also claims that while he and Jeffery Rymers were standing together

in the hallway - some 70-feet from Lucci's office door - Jeff Rymers told him that

"Judge Lucci was standing in the doorway." Whatever Jeff Rymers said to respondent

in the hallway on June 3, 2009 is not as "unequivocal" as respondent would like this

Court to believe. At the disciplinary hearing, Rymers testified that he does not

remember if he said either "there he is" or "there is Judge Lucci." Tr. at 168. Moreover,

according to Rymers, the first time that he can be certain that he actually saw Lucci was

at a baseball game that took place after the June 3'd pretrial." Id. at 133.

As noted by the board, in preparing his affidavit for the motion to strike,

respondent looked at a photo of Lucci on the internet. In sum, talking to a third person

who was not present, relying upon a client who obviously lacked knowledge, and

10 Asked on cross examination whether he ever told respondent "that's Judge Lucci,"
Stafford gave an unresponsive and rambling answer. See, e.g. Tr. at 397-398. Asked
whether he would "take credit" for telling respondent, "that's Judge Lucci," Stafford
eventually stated that he did not recall making that statement. Id. at 399-402.
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looking at a photograph on the internet hardly provided respondent with the "personal

knowledge" sufficient to support an affidavit filed as evidence in a domestic relations

court.1z Regardless of his limited years of legal experience, respondent should have

known that he did not possess the requisite personal knowledge to swear under oath

that Lucci was in the hallway on June 3, 2009.

Arguing against the board's conclusion that he engaged in "reckless conduct,"

respondent relies upon irrelevant events that occurred after the motion to strike was

filed. Whether Judge Lucci came into possession of video recordings from June 3,

2009 is irrelevant. Whether Lucci shared those recordings with respondent before he

filed his grievance is irrelevant. Likewise, whether respondent mistook Ashman for

Judge Lucci is irrelevant.

On the other hand, it is relevant that in an affidavit filed in the Rymers'divorce

case, respondent swore under oath that Eugene Lucci was in the hallway of the Lake

County Courthouse on June 3, 2009 staring at Jeffery Rymers. It is relevant that Lucci

was not in the hallway. It is also relevant that Lucci did not stare at Jeffery Rymers.

Moreover, it is relevant that respondent wrote a brief in support of a motion to strike and

that he claimed in that brief that Judge Lucci's "staring" served to "threaten and

" Lucci gave an identical account of seeing Jeffery Rymers for the first time, i.e. at a
baseball game two weeks after the June 3, 2009 pretrial. Tr. at 242.
12 Notably, respondent makes much of Jeff Rymers' supposedly fragile emotional state
yet argues that it was reasonable for him to rely upon an identification ostensibly made
by Jeff Rymers while Rymers was at the courthouse. The two arguments are
incompatible. Moreover, the fact that Jeff Rymers was "uncomfortable" at the Lake
County Courthouse is irrelevant to this disciplinary case. Rymers' "comfort" or lack
thereof was an issue that could have been addressed by his attorney prior to June 3,
2009.
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intimidate" Rymers.13 As the board determined, respondent did not possess the level of

"personal knowledge" sufficient to support an affidavit filed as evidence in the domestic

relations court.14 Report at 18-19.

Respondent's contention that he had "no reason" to "make false statements

about or concerning Judge Lucci" is inconsequential. In affirming the board's

recommendation, the sole consideration for this Court is that respondent made

statements about Lucci without a reasonable factual basis for making those statements,

considering their nature and the context in which they were made. Under the Gardner

standard, respondent's motion to strike and the statements in his affidavit are not "good

faith errors of fact."

The Gardner case that is relied upon by the board was followed in Disciplinary

Counsel v. Baumgartner, 100 Ohio St.3d 41, 2003-Ohio-4756, 796 N.E.2d 495. The

Baumgartner case is pertinent to the present case given that some of Elsebeth

Baumgartner's violations of DR 8-102(B) were based upon false statements she made

about judicial officers in their capacity as Ohio citizens.15 Likewise, while respondent

was not attacking a particular decision or holding set forth by Lucci, he nevertheless

made false statements impugning Lucci's integrity. See also Frost at ¶34 (applicable

standard is whether there was a reasonable factual basis for making the statements,

considering their nature and the context in which they were made).

13 Without belaboring the point, an exhaustive review of the video recordings does not
show the physical reaction of Jeffery Rymers that respondent claims he saw that

morning.
14 Ohio law requires that statements contained in affidavits be based upon personal

knowledge. See, e.g. Carkido v. Haster (1998), 129 Ohio App.3d 539, 718 N.E.2d 496.

's In Baumgartner, this Court applied the same standard of review that had been

announced just weeks before in Gardner. Baumgartner at ¶46.
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Respondent's efforts to exonerate himself by casting blame upon Judge Lucci

should also be rejected by this Court. Respondent claims that Lucci had "an obvious

interest" in Rymers v. Rymers "as evidenced by this unusual Motion to Intervene;"

therefore, it was "reasonable" for respondent to conclude that the man in the hallway

was Judge Lucci. This argument is unfounded and actually supports the board's

conclusion that respondent did not have a reasonable factual basis for making the

statements about Judge Lucci in violation of Rule 8.2(a).

First, Ashman walked out into the hallway well before the motion to intervene

was presented to respondent by Attorney Linda Cooper. See, e.g. Stip. Exb. 13 at pps.

3, 11. Second, respondent can only rely upon pure conjecture to conclude that Lucci, a

sitting 'û dge, would come out of his chambers and walk into the public hallway in order

to stare at Jeffery Rymers. Such conjecture falls well below the Gardner standard.

Third, respondent's argument also incorrectly presumes that a judge would choose to

exit the safety of his chambers in order to walk unescorted in the courthouse while it is

open to the public.

Likewise, respondent's efforts to focus on Jeffery Rymers should be rejected.

Respondent claims that it was "objectively reasonable" for him to conclude that as of

June 3, 2009, Jeff Rymers knew who Lucci was and respondent could therefore,

reasonably rely upon Rymers' "identification" of Lucci. On the contrary, the Rules of

Professional Conduct and Gov. Bar R.IV(2) require more.'s

'6 Gov. Bar R.IV(2) provides: "It is the duty of the lawyer to maintain a respectful
attitude toward the courts, not for the sake of the temporary incumbent of the judicial
office, but for the maintenance of its supreme importance. Judges and Justices, not
being wholly free to defend themselves, are peculiarly entitled to receive the support of
lawyers against unjust criticism and clamor. Whenever there is proper ground for
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Respondent never specifically asked Rymers whether he knew who Lucci was.

Tr. at 103-104. Speculation that his client was likely to know what Lucci looked like

does not provide a "reasonable factual basis" for making false statements about a

judge. See Gardner at ¶30.

The statements in respondent's affidavit that Judge Lucci was in the courthouse

hallway staring at Jeffery Rymers are false. Every claim that Lucci "intimidated" or

"threatened" Jeffery Rymers by standing in the hallway is an attack impugning the

integrity of a judicial officer without any factual basis. Every claim that Lucci "engaged

in a pattern of harassing and threatening conduct" attacks the integrity of a judicial

officer, is a misrepresentation of the evidence, and is without any factual basis. Rules

8.2(a), 8.2(d), and Gov. Bar R.IV require much, much more from Ohio's lawyers.

Respondent is Accountable for Statements in the Motion to Strike

The assertions in the second section of respondent's first objection are not

supported by the facts of this case and should be rejected by this Court. Respondent

asks this Court to conclude that the board's finding of a violation of Rule 8.2(a) was

based upon only one statement in a 24-page motion to strike. In conjunction with that

argument, respondent offers the self-serving claim that he did not actually "write" the

offending words. Finally, respondent asserts that by filing an allegedly meritless motion

to intervene, Lucci, in essence, made himself a target.

serious complaint of a judicial officer, it is the right and duty of the lawyer to submit a
grievance to proper authorities. These charges should be encouraged and the person
making them should be protected."
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The motion to strike actually contains significantly more offending language than

is discussed in respondent's objection. Although the board directly quoted only one

sentence from the motion to strike, the board determined that "respondent's conduct -

that is having signed an opposition brief in which he alleged that Lucci had 'engaged in

a pattern of harassing and threatening conduct' and having attested in an affidavit that

Lucci committed certain acts without ever ascertaining that the person Respondent

observed was, in fact, Lucci" constituted "reckless conduct under the objective standard

announced in Gardner" and violated Rule 8.2(a). Report at 19.

The excerpt quoted in the report is inextricably connected to other portions of the

motion to strike and must be considered in context of the total motion. See Gardner at

•¶26. For example, in the section of the motion to strike arguing that Lucci's complaint

against Jeffery Rymers should be "denied and dismissed," respondent stated:

Further, as set forth in the Defendant, Jeffery G. Rymers'
Affidavit, he is intimidated and threatened by the conduct of
the Applicant in this matter, including but not limited to, his
threats and his conduct at the most recent pretrial in this
matter. This is especially so, given the Applicant's position
as a presiding [judge] in the Lake County Court of Common
Pleas."

Stip. Exb. 3 at 17. Obviously, the alleged "intimidat[ing] and threaten[ing] conduct ***

at the most recent pretrial" never happened.

Moreover, the language quoted by the board appears in the middle of an

argument asking the Rymers court to sanction Lucci and McNamara. Collectively, that

section of the motion to strike alleges as follows:

A trial court properly awards attorney fees under Civil Rule 11
where the conduct of counsel or filings submitted by counsel
is the purpose of delay; or to annoy, harass or maliciously
injure the opposing litigant.[ ] An award of sanctions and
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attorney fees is justified where a party or his counsel
knowingly lies or makes false or contradictory statements or
misrepresentations not supported by evidence.[ ]
The Ohio Code of Judicial Conduct states the following in
pertinent part:

RULE 1.3 Avoiding Abuse of Prestige of Judicial Office
A judge shall not abuse the prestige of judicial office to
advance the personal or economic interests of the judge or
others, or allow others to do so.

The Applicant is improperly using his position as presiding
Judge to advance his own personal interests, by attempting
to insert himself into an action in which he has no legitimate
interest, all to the prejudice of the parties. The Applicant's
requests are frivolous, have no basis under law or fact, or any
good faith argument, in reference to his Motion to Intervene
and the materials attached thereto.

In this matter, the Applicant and his legal counsel have
engaged in a pattern of harassing and threatening conduct
toward the Defendant, Jeffery G. Rymers, and Joseph G.
Stafford; and have intimated on numerous occasions these
threats, based upon the Applicant's position as a presiding
Judge in the Lake County Court of Common Pleas. The
Applicant has filed motions that are not supported under the
facts and circumstances of this matter, Ohio law, or any good
faith argument. The Applicant's baseless Motion to Intervene
has forced the Defendant, Jeffery G. Rymers, to incur
increased attorney fees, expenses and litigation costs; and
has delayed these proceedings, all to the detriment of the
Defendant.

The Applicant fails to cite controlling Ohio law that expressly
prohibits the Applicant from intervening in this matter. This
failure, whether intentional or otherwise, and the
inappropriate conduct of the Applicant and his counsel, must
be addressed by this Court. The Defendant, Jeffery G.
Rymers, has been adversely affected by the conduct of the
Applicant and his counsel, and awards of attorney fees and
expenses, and other relief, are warranted in this matter.
Further, the Applicant and his counsel have engaged in
inappropriate conduct, in violation of ethical and iudicial
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standards as set forth above. [] The Applicant and his legal
counsel should be sanctioned accordingly and required to
personally pay the Defendant's legal fees and litigation
expenses incurred as a result of the conduct engaged in by
the Applicant and his legal counsel.

Stip. Exb. 3 at 19-22 (emphasis added, original emphasis and footnotes omitted). In

context, the language quoted in the board's report is but one small passage from a

much larger and equally offending body of work.

As noted at the outset of this answer brief, Lucci's motion to intervene does not

mention or rely upon his judicial status." Stip. Exb. 2. Lucci did not ask to intervene

because he is a judge or the presiding judge. Id. There are no "threats" in Lucci's

motion to intervene.

The pages of the motion to strike quoted above are a prime example of how

respondent made Lucci's judicial status "an issue" in Rymers v. Rymers. It is also

notable that despite openly accusing Lucci of misconduct four different times in the

motion to strike, respondent never filed a grievance against Lucci. Tr. at 101. See,

Stip. Exb. 3 at 13, 19, 22 and 23.

According to respondent, he did "the bulk of the work" on the motion to strike. Tr.

at 74. Inter alia, respondent worked on the section of the motion "related to the alleged

misconduct of Judge Lucci." Id. at 489. Notwithstanding the foregoing, respondent

claims that a more senior Stafford & Stafford associate, Greg Moore, actually wrote the

very phrase quoted by the board.

There is no evidence that respondent asked Moore or Stafford to delete the

offending language. Regardless of his age or experience, respondent has a law
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license; therefore, ethically, he is 100 percent responsible for the content of a motion to

strike that bears his name and signature.

Notably, Moore was unwilling to testify that he, in fact, wrote a specific sentence

or section of the motion. On cross-examination, Moore testified:

Q [by relator's counsel]: You agree that you had frequent - or, let me
use a better word - you had substantial input into the Motion to Strike?

A [by Moore]:I mean, I had some input in reference to editing certain rules
that were being applied and certain arguments that - that were being
made. Yeah, I mean, I think we all kind of worked through it as a
group project.

Q: If we put a copy of the Motion to Strike in front of you today, would you
be able to tell us what words were yours, what editing you did, what
commas you put it? Would you be able to tell us that?

A: Not exactly. I mean, word for word, every single word that I - I think
the Motion kind of speaks for itself. It's - It's a fairly long Motion, so I
don't know if that's something I could identify every single thing I did ...
after almost two years.

Tr. at 439-440.

More importantly, before respondent knew that his assertions about Lucci were

false, respondent stood by the documents that were filed in the Rymers case. See, e.g.

Stip. Exb. 18. For example, in his initial response to Lucci's grievance, respondent

stated, "[t]he affidavit and other documents I filed in the Rymers matter are premised

upon my own experience and observations, and those of Jeffery G. Rymers. At no

point did I lie or make false statements in any of the documents filed in the Rymers

matter." Id. At no point during relator's investigation did respondent suggest that Greg

Moore contributed to statements made in "the documents." Id. and Stip. Exb. 20.

17 In his affidavit that is attached to his motion to intervene, Lucci truthfully identifies
himself as a judge.
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Moreover, paragraph 13 of the formal complaint against respondent alleges that

"[t]he motion to strike filed by respondent falsely alleges that Lucci "'and his legal

counsel have engaged in a pattern of harassing and threatening conduct toward the

Defendant, Jeffery G. Rymers, and Joseph G. Stafford; and have intimated on

numerous occasions these threats, based upon the Applicant's position as a presiding

Judge in the Lake County Court of Common Pleas."' After learning that Lucci was not in

the hallway staring at Jeff Rymers, respondent filed an answer to the formal complaint.

Through counsel, respondent admitted that the foregoing quoted language appears on

page 21 of the motion to strike. Respondent then stated, "[f]urther answering,

Respondent denies that he falsely made this allegation and states that he made this

allegation in good faith based upon information available to him at the time." See,

Complaint and Answer, Case No. 09-087 (emphasis added). Again, respondent did not

suggest that someone else wrote the offending language.

Regardless of who penned the phrase quoted by the board, it is undisputed that

respondent signed the motion. It is also undisputed that at the time he signed the

motion, respondent was an attorney and was acting as counsel for Jeffery Rymers.

Respondent's assertion that Lucci is to blame should also be rejected by this

Court. In essence, respondent asserts that by filing the motion to intervene, Lucci

opened himself up to accusations of impropriety. Even if respondent's argument had

any merit - which it does not - there is no exception in the Gardner standard for a

situation in which a lawyer is allowed to impugn a judge's integrity because he believes

the judge is "asking for it." See, Gov. Bar R.IV(2).

22



In Disciplinary Counsel v. Pullins, 127 Ohio St.3d 436, 2010-Ohio-6241, 940

N.E.2d 952, Attorney Scott Pullins objected to the board's determination that he violated

inter alia, DR 8-102(B), when he revealed that he had filed grievances against Hon.

Otho Eyster in an affidavit of disqualification. Pullins argued that he did not commit

misconduct because he had a "reasonable factual basis" for filing a grievance and then

claimed that he had a "reasonable factual and legal basis" for revealing the existence of

his grievances. Id. at ¶9.

This Court rejected Pullins' arguments based upon the reasoning announced in

Gardner. Quoting Gardner, the Pullins court stated, "We have recognized that ethical

rules prohibiting false statements impugning the integrity of judges are necessary 'to

preserve public confidence in the fairness and impartiality of our system of justice."' Id.

at ¶11 (quoting Gardner). Upholding the board's findings of misconduct in Pullins, this

Court held:

[Pullins'] unfounded and disrespectFul statements neither
establish that the law is what respondent claims it to be nor
present a good-faith argument for an extension, modification,
or reversal of existing law. Rather, they call into question the
honesty and integrity of a judge and cast the entire judiciary
in a bad light.

Id.

As set forth by the board, Gardner sets forth "an objective standard to determine

whether a lawyer's statement about a judicial officer is made with knowledge or reckless

disregard of its falsity." Report at 18 (quoting Gardner at ¶26). Nothing about the

merits of Lucci's motion to intervene has any bearing upon this Court's determination

whether respondent's false statements were reckless.
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The futility of respondent's argument can be seen after even a cursory review of

the motion to strike. Simply, there was no reason whatever to raise Lucci's judicial

status. The arguments contra Lucci's motion to intervene could have been ethically set

forth without a single reference to Lucci's judicial status. The board correctly

determined that relator presented clear and convincing evidence that respondent made

statements with reckless disregard as to their truth or falsity concerning the integrity of a

judicial officer in violation of Rule 8.2(a). Accordingly, this Court should overrule

respondent's first objection.

B. RESPONDENT VIOLATED RULE 8.4(D)

Ohio Prof. Cond. Rule 8.4(d) states that it is "professional misconduct for a

lawyer to engage in conduct that is prejudicial to the administration of justice." The

board concluded that respondent violated Rule 8.4(d) "[b]y placing the Rymers'

opposition brief and its accompanying affidavits before the domestic relations court in

an attempt to direct the manner in which the trial court ruled on Lucci's motion [to

intervene], without having verified or having personal knowledge of the allegations

contained in those documents, Respondent engaged in conduct prejudicial to the

administration of justice." Report at 19. Respondent contends that the board's

conclusion that he violated Rule 8.4(d) is "unsupportable" and "overbroad."

Arguing that the board's conclusion is unsupportable, respondent repeats his

claims that he acted in good faith and that this is all a case of "mistaken identity." As set

forth in relator's answer to respondent's first objection, respondent's contention that he

acted in "good faith" is immaterial. The sole consideration for this Court in affirming the
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board's recommendation as to both Rule 8.2(a) and Rule 8.4(d) is that respondent

made the statements (sworn and unsworn) about Lucci without a reasonable factual

basis, considering their nature and the context in which they were made. As

determined by the board, under the Gardner standard, the statements in respondent's

motion to strike and his affidavit are not "good faith errors of fact."

Respondent's declaration of a "good faith belief' that Judge Lucci was in the

hallway is immaterial to this Court's determination whether he violated Rule 8.4(d). As

explained infra, it is entirely irrelevant that respondent apparently mistook someone else

for Lucci. Moreover, there is a stark difference between "mistaken identity" and

recklessly asserting that you have seen a sitting judge violate the judicial canons.

As previously set forth, it was not reasonable for respondent to mistake Ashman

for Lucci based upon physical appearance. Moreover, although Ashman was in the

hallway on occasion, he did not stare at Jeffery Rymers on June 3, 2009. Ashman

never stared at Jeff Rymers and never did anything to harass or threaten Rymers.18

The board's conclusion that respondent violated Rule 8.4(d) by placing the false

affidavits and the indecorous motion to strike before the Rymers court is discerning and

insightful. Respondent wanted Judge Nicely to rely on the claims about Lucci in the

motion to strike in deciding whether to allow Lucci to intervene. Tr. at 77, 83.

Respondent wanted Judge Nicely to consider his own claims under oath that Lucci had

18 Respondent's arguments regarding his alleged "mistake," overlooks several of the
crucial reasons that respondent finds himself before this Court. For example, had
respondent merely averred that Judge Lucci was "in the hallway," respondent may be
able to exonerate himself with a claim that he was "mistaken." On the contrary,
respondent and Stafford & Stafford went several steps further by falsely accusing Judge
Lucci of "staring at Jeffery Rymers," of "harassing and threatening" Jeffery Rymers, and
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been in the courthouse hallway staring at Jeffery Rymers. Id. Respondent clearly

wanted Judge Nicely to believe that Lucci was "harassing and threatening" his client.

All of those claims turned out to be false.

Contrary to respondent's claim, holding that respondent engaged in conduct that

was prejudicial to the administration of justice will not unfairly expand this Court's

application of the rule. In Cleveland BarAssn. v. Cleary, 93 Ohio St.3d 191, 2001-Ohio-

1326, 754 N.E.2d 235, this Court was asked to define the phrase "prejudicial to the

administration of justice." The Cleary court stated:

As the Supreme Court of Minnesota has observed, however,
DR 1-1 02(A)(5) is sufficiently well defined because it "do[es]
no more than reflect the fundamental principle of
professional responsibility that an attorney * * * has a duty to
deal fairly with the court and the client." In re Charges of
Unprofessional Conduct Against N.P. (Minn. 1985), 361
N.W.2d 386, 395; see also, State v. Nelson (1972), 210 Kan.
637, 640, 504 P.2d 211, 214 ("It cannot be seriously
contended that 'prejudicial' does not sufficiently define the
degree of conduct which is expected of an attorney").

Id. at 206.

Two years later, this Court followed Cleary in Cuyahoga Cty. Bar Assn. v.

Hardiman, 100 Ohio St.3d 260, 2003-Ohio-5596, 798 N.E.2d 369. In Hardiman, this

Court held that an attorney engages in conduct that is prejudicial to the administration of

justice "when he or she breaches his or her professional responsibility to deal fairly with

the court and the client." Id. at ¶15 (citing Cleary, 93 Ohio St.3d at 206).

Recklessly impugning the integrity of a judicial officer and presenting false

accusations to the Rymers court was unfair to the Rymers court and to Judge Lucci.

of engaging in misconduct. Accordingly, respondent impugned Judge Lucci's integrity
in violation of the Ohio Rules of Professional Conduct.
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Likewise, respondent's assertion that Lucci "engaged in a pattern of harassing and

threatening conduct" was unmerited and violates Rule 8.4(d). Accordingly, this Court

should overrule respondent's second objection.

CONCLUSION

This Court should affirm the board's conclusion that respondent violated Ohio

Prof. Cond. Rule 8.2(a) ([a] lawyer shall not make a statement that the lawyer knows to

be false or with reckless disregard as to its truth or falsity concerning the qualifications

or integrity of a judicial officer) and Prof. Cond. Rule 8.4(d) (a lawyer shall not engage in

conduct that is prejudicial to the administration of justice). For the foregoing violations,

respondent should receive a public reprimand.

Respectfully submitted,

Jonathan,Eoughlan (0026424)
Disciplin'ary C)ounsel, Relator

Lori J. ro n 0040142
Chief Assistant Disciplinary Counsel
Co-Counsel of Record

ldp)^
Karen H. Osmond (0082202)
Staff Attorney
Co-Counsel of Record
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CJppn reeeipt

j^spondeiit provided a doeripti-0ft o ttse Tnan ue zaer

:d ^rere he ^Wn5 azadisig

AvrneTs

da^i[, quoted abau^. Sx}p- Ex. 17, ps

at aiy ti.me the hnllway'

^uitnessas and irre€ukable, coc

artd 11wir; Rymers'j affidavits ^

i^^pondent indicated ko ^

d LacCi"s.grievanee to be "witl^ut

the L;

2009

74. t3^s fetn

2^f^9 wl^+

sd

beceixiuer; aud oh peeeasbez

4 deo ewdiags fiom fous

ottrdrause'tfiaf recortied thhe

eived tit^'S^ideu'reeord?ngs trc^??

u^ry 1, 2^1^a ^espbzt

ith^cau Erroneoris Affzdavit and ta S

^ri^ce-proCeeding: Siip. 13^: tion, ges1 -1 4denc

deot^ies Jhad made itDqpparent that tiie man wh4:
i iies^deii:4 reasonairiy fii,

Y-^

while Mr. Rysners wa.s in the courthOuse

he

l^sive evid,antiary proofrttat the aliegationa injRes^az?dent sJ

^ce^ Iies." Siip. Ex. 17, p.2.

ondent earr^sps^n3ed Faii3i eonissef for I^elat

cntV^hv,

aior' ^eled'ihe^derlyingttascip#iY^ary coi

unsel=at#i+ised Itespandent t11i



iY

`0761 . flle i'eCDpdtit$'

ip. Ez: tfr, p. ^,. At cotdingly, Ites^ozzilent saughtto "C't^ rect tlie xe^oxii ahcl

;d

ariwas [I^ucci's] bailiff;who

ase. 3.1'ie'Vid

k

eaontl'fIc ur ofthe iCnqiit,r tt^pu

of'tlze videos ^v`e'te pi

Qitit:in t'inie ^utren,Resp4^detil

gth

hzrIes W. Ast xOan " Stip. Irx, 16, p. 9: 'I'hereftke, Respontlent aetnunea 4

afiad ^^a T ueci as the zttan" thaf he had seen carne in and,caut Ltreci'^ ju

es ant^ had ^revz^usly i^adicated in his a^`fidavit.v,^as stari^; at lniu^ ai

nteiittg and

Q C^;znty Couxtiioti

ttdlcial sUi4eOZi

ain h^iiyva^ at varii

Inilent teat'tfied'tltat

onfe

ent wAs aware

con

tieh uvex`^ at.t}s!

iniYeTSatlons'. ^Vif

the inpnwl',

the pr^tri^l

e)nptnT

;dat Sta#fatd;





^c^ti9n.tcr iic#er,vene:;was given ta Resptrnderit,Itzsp^ndent was it ihe bes£

Ry sters' #acial axpreasians apd ratatect ^ii0tions,

andcnt adinittad that he never Speeifeally,asked W 32ymers, tiirOughout the

hai7ge=tliat mortting t3r- Iatex vahen

^pasittonj

4^3j' ^pecifically

asi

=paritng Ryzi7ars'' a^^ta^i

cci. i;'['t. 103=I05j Resp?

line= artd thatTgw it wm cii;

SfiklL^l soYEn.I tEfikCt^ Sea-at 4±?t^(u.s.{;,.^.;

602-504

olezk frot3i:Stpt'£v£cl's

opostdent ua

d t11tl paYtioi

xaSkecl ^vicb "Oppn^ing,ttle

.egati ^tis. TrA A^'4S9} . i2es^andeX t t^titie

d"nlade ieviaiazis" tti t1^e 4vQi

2ht izttticatied that he'rhd tS^t IM€;

a; o^ ^`et^ag[isigj i^t'^ pa^t^rtt o'

rs; and * ^* Staf£^r^ and^jau[in

prepod;

e Jadge ir! She I a1ce Countyeri^'jtiucei'sj pflsitt0qlis a pr sidiisg

94); Stip. l;x. 3, p. 20 Respas^cieht indicaked thaf IYIciaYe and

hand that Moore author^ the eritira paragrap itx tuYticli {hat :

had

I.enC stated ihat he Inoked up

n ii^ 3i^d scen exiE Lticci'S

zi^an he had heetk toEd was

i££naue'sticrhed ia^' tiie I€eSatOk as:'



diree€ed Respontit^t x ^ fhe.pgzaoa

oe o£ L,ucG

b£ s"Pat€es^ o£ ^?a%&,ssiztg an'd, tt^reatenit^g Cnnd

ig of

11
raotkisE; tuhicfi wa s si

the zejairi ha31.Wa}' 9u1

cas^,,.(`Lx; 84-T3&^

to in

ackw,Aedged.

iravc'a grood-faith ba

7 hkft sigiveY; tW ocumeait, he vwas

assettiug such ciaims. `^oqre *d`ttsafi 3le "oertaai

?eqi

iug theRymers' ^^^fti at €k^eworlCpradu^t ^vas tr`e^ted as *`a grcinp'

:'i. 42$, 439} I-1e }ikev,?i^e t080 acf that he t3td rit^t h^v

n" -b4gway befn

:3 to ^iave violaW. (7`x. 494-491)'

at c+Gligziitstks befnra se^u^^

u^ ^ot.auestiacsed'wtt^.a^ty; ;

by,

iy tistcr wticthe^ ^c

^fi^v1e; t.y^^^rs in

.erceiFe t^d^r t7kv:

s^pt ^rf t^re^ c^^f£^e

as a"^at^7n t?£hpr8ssing

duubts that the 0affing

a coll#13ct 4f izltere;
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prcceedings aad att^^^d'at;sisjtidieia# suitd wtt#^ Jrfis; T3ytsiei^ early that da}r sei di^t "there r

.^ (Tr_ 234) The virieob n^ ehance af seeurg [TtZr Kymers or Q StafFflrd" in the hallsvay-

r^aordtn^s carraliarattd Lucc'r's testimany .hat he was not izz th EaaEtway at any paint in th6

^inainirig whett ^£e.spcsndcnt or NSr. Rymers we^e p^ esent Stip; E, 1 i=i3, 7^ C, 11-L?.

Adiiitioru'illy, Lucci i.estifted tltat he arrivea with Mrs. itynzera iui Time foz hs,r gCt ta. fh cl'er,k's

trtfiee'to f Tetiis mation to int^rvdtra, ^Tr. 234-2373 t';uo^r. testi#ied ttsat 3re preparsd `ilre bulk o

^€he natiQri,Etairtt^^von^jand'lkfaiittytheaf'tidavits'°aecorxtpa^yin9it 231) b,espits

atte^ting zo tnteivcne in #^S^ ^y^ers' diucrrce proceedzug©n #h2 b^sis af ah debt Qbftafian aud

xeseaWg .iti #he affidAUrt s^c^aavpaTtvh^ i neci's snot in diat h^ "laarked tTvtr (tOs^ {^d. ^rs.

Rytrizrs^^tl^^ siimo£^ F&52 ^2 to C7pse ott the short saF^ o^the3^ cnarit^t hatrte '.I ncei

;festified:c^t t7re he^ing^^t he' had ireyer soen IYft.ltylieKS unt^ two Nveeks ^J#cz xtxe:pTetzE^

eanfereriee and fiaitjier, t3iat k^e `•lent the nwney to ths traus€^et[os1," not ta l4%tr. Ryrstdes$ iiirk^sel,^,

{'I`z 242, 2b9) l,ucai explaured'ih^t"jcjlecutnstaiifiall^r, you pan! t'eWrxu^ty ndei r:ICyin.erg

l^ov qriYe6peEy, pr£ivided [theheGc^s9^Xy furids to ciose antheT^y{ri:^s` rr^aiitai resulenca]; and if

fre ]ooi^ed ^t the eheck, tt was ine." '{Tr. 2't1 }' Ltlcci aOmowledg^d that tEZd trjal cAUrt

sti^sse^zenilq denzedlits i'notit^^,;;t^c>ting iri its opinian that t^8re t^^r^ "no facts or liw Cis sirppaxt`

P. 2.
Dc,

Lueer stated: he did'nat mal any aftetnpts to UIk to ^4ila tii.discusa ^heth^r he ^^s

mistaken izi N5 identx`^'tcatinn afL ucci on luhe 3, 2Qt?9; heeause he felt thnt ^esjiax derit was

inteiitsor aI(y' Iying aUqut the mattes; ^Tr. Z93-2^4} Lusei seated #1^1t, g veri ^espoir^ntrs

assacta^azi y^itii the 5tat^rit 1aw fi^m artd its repufatitir^ £ar e,reipla^ing e tttear^^st [d'a'v' o'rce]

l^v^yerjs]:": lre was cei tsitt.tdlAt b,ei^e was "no iunar.ent mtstaE^e" Enade in terms taf ^lis:t was put



^rtii in #tae a.ffidavifs attsched #a R} sners` apposrtroxr jbrtef ('i"% i2^}3=?Y6) Lucci b^#his;

trt on the facc that Sta#3aKd ^.n^Gv Lucei haci a i ^d; WWle it Was ciear that Ashman; hix bl

d ua#, ani# t6at Asbntan "weighed 60 pounds mare th Fn jhiui aiidj wa& six z# cfies tailer 113a

296„30 t} The video recording anc^ Asfi^ats #esti^any tioth seflect tlia#; skstuai

d;ressect prfffes4dna}iy eanrig a jacket and #ie, anii hac[ a mua#aclie Qii #he day ii i#uesi

dY #3it19ii

.I hQrne (Tr `333)• SN

ne pr igrie

y

Y, dxsckiaTgfisg my'tl^Ei^ she o^ea^ ta Gncci iii relat

^pandent^est^ed that'sine^kxe le^ St^fcSr<1 ^d`S

^i#h ^is brntlrer c^erit}^ cc^nstaucfion aad rent^sd^l4Og

tas k e^n nt^ii(rie to`sectire a pqsi#ic^n praefiicrdg

Pie^`po##dsnt wa ^g #?©t^i and raised in the cleu+

z.hi's vrifa and'you

pl^in'tt s ei^r

^a,A ,.,, ... ...

^e;rridriey ko aid iar cl

ststed Caf 's#Se fifts ein'

CONCLUSIONS (}VIA!

RUI:E VIf3E,ATiONS

omia cl#mata in

ro£essi^znal Ce^n£luet S 2^a^'atrd :

legatians 6y elear and

ieasnre or d'egrae of priraf"vYhi^fi

idencz,kiiit r^ac 3c^ the eacfent of sucVce'rEainty as is

ir a( clses ^^d wilt prodnca in the riiind flf the





eir di

l;uAue gpncback to Lticei's coui-i ta otrseree pzoceedijigs atdce,cnfirtn LucE °s identit^: Hqwever>

in his inn^icenee qtai? ^aetc o£ experience he did not do so, A mee experienecd attorii'ey wQnid

have taken ttiat cxBrapre4utidn. A mare experiorioed,^ttartdey woald have dec;tlne4ta sign the

pleaciit^s whichwere ao hea^ify zn^luenccd try his supen95xs;?eas inn, 1ita4 eespousi^il1 iy ta the

irael 'gtel<a; Sut I^esgandenf v cs tavt e^perienced and the lead attprrteys' natnes xese not

ted in Gardne'; Acectrdjngty, the P^nel cc^stc^ucfes Shat Rclatctt lias ;

!e^ j^y elear and eonuitciirg ^vi^lenee thaC It^aputriqen# ha-s violfitect Pr o^

ag^tic+n, the Pariel fincis'byf eleaz aniI cvnbiilcing esndenee ttiat?iespondent

3,R 8:4{c}j, wMeh'siates th&t [i]t `ts ^rofes^iejiial mi^eanttuct for a l^t ^^r tit

JWTi$ prejxiclicii W fhe; administcatxon o£3^`st]ce," By piaczug t"7ORynYera

te^ its accfliripapyiog affitravltshefare tl^e dontestic relat€cins '00,43,114aci °atte

r;tr whieh #tia traal eQurt ruletl 6ri Lueei's rLtcttifln, withibixthavzng S^ifiedi

plaoed nn ^e pleadirtgs 3€otv^ii2tsfanding rnar untl^stat^cLng ^esponde.^t'S ewpl,rs?ineni

circut^t^eas and based ttpcin tiae exhihitg, sv^ia3atians ^d, ie^htnany addtt^d at tfa^^teai

ws eonsider ^es^oi^dent's ccind^ct - r13at is hai ngsi^ed AP iJ}ipqfln biiet' in V}uch lie

. .

1i^s?Cd i^t an, a^fidauit Lua eetrunitte i Gettai^ a^ts withau,t eyer" aseerfAimirig thek the.pgi^scin

ssn?ganc^ t^c^ten3ng coniItict" tt»d having11e^edthad^neGi 1ird "en a^et^inIapa^en a€hard

tesponder^t;a#^seived was;1^ ^t; Lneei •+to ccros£rttite rerl^esa eondOct u2^.d^ the o1ij;

ents, l^€ap^tide



ed on tbc'se^idence ard'stipulafia aa ^the patties, t ie Panel daes not`dW

o.caT,aud comviacing evidcuce that Respondent's cotiduct vio-iztted t?te foll"o.ving Rutes o:

i4nat CenduGt.

Prof.{'oud.R: M(c) utieh states that "[i7t ispzofefisiona2 miseonduct for a Taivyer to

d, deceit, ax zit s^ epr'es

YT

pro3 niscondncY for a.l^5vye

hi$ cas^, tihcre %va^ nia evidencc ttsae Respwtdent i^os^aiiy az kzzQ^

wFU.'I

14,tite S^yxi,ers' oppositionbAef;Ie beiidved Lueci. VVasYhevspvzz ient'fly

Gy. R esgzortdeut ^tlrther #estified ti^zt I u^F'S presence i^i t^e 3^n3l^ny= a^ruj

tkz ^tuestiazzai^^ allegat^tzn^ in his rioTiozi aud tha pWini

GZeve

, fhe ^cttrsoi 3©[i(#7 flhio 3673 s^t ^ 25 ^9'^discus'sing .violatiQns of }}R 2^A)(4)

!iczf ^^7^^i:1L, $;A^c}, and c6s^p^'ii^g degrtaes af x^oii^^touig uri^e^' t2tat ruYe}, See ais^; 2^a}z.^rr

3mp.:Ts ^t^. i v- 7 Q^itt 10 , 201, Lllh9,o=^i937; at ¶8(disrnissitig anaETeged ^iolatio3

acii€zg op i ucca's liehaTf}, EeA h3nx with fhe feclix

Sb

otnmitted by Ras^QUCient i^ thi^ x^g.

q(c^ aftes co^eiuc^ing tkle attoru^yl2ad rnade tiu-"kienest;**r ri

records},: Thus, thc Pane1 coiieTudes th;ht th.ete was iio evidence addui:ad ihrcrugRoue

larv nroceedinff to diermnstrat_e„ 15p ctcar and Oh^zzg evidence, tttat Respondent



^roeeedin

he1'atxel zlstl;conci,dcsshat the

espliXttiaat' S;

CeteSs to,n'actiee lavr o'suppnr^ a viC ladon^^afFrrSf.^nrd,R 8.4(ti). ;Sr^reoudr,_tt ts noi a^pare

a tlze Pane3:^vl^at "cther eosrduct" {as' indieated by the text of ghe ProfGbneLi3.. 8.4(kt)} tlie

ietator is i eiying upan ^c^ sugport tbis yiot^ifoin, aside ftin Lh^ e0nd4et airaadyident^ed`as' a'

3Z.,8.4(h)

Aa^ordii^giy; the Par^^i r^t

W

^olatit^n'of.l^rofGond^R 8,2(^^ atid $.d(d), as outlinedahovo ^rifiout greater

vrrlence;ihc PaneF zs pot sncii7ed;to t^i^ up^ n uzigpeci^acl£`othar tonduct"= £or';

CGI? Pa'oc

qlpabsliti ;it3 st^pporC a,violatioh of Pro'f.Cpnd,Sl.. 8 4^

ipl'rv#y

`Pkdt'e was nu evidence

aetors tFiat gave rise

)utd not seive 4.s an iriA

;d viotatioi

e,l noies,ht^3veuea;:

:ord ud xvas cac}1^iativ^dnd fa

g itrfortuatic7n fii3m ^kisciplitlary c<

t to ydtli^ltu^ th^ `af^dacnt 'liad filed antfie Rynte'rs" di roree'pr^aceCCiic

ua^ bttsed on his,rnistalcen be3ie^ a to, ^tirh had axiYed Lucci's lu^ic4a^

cat^d

ID{O)(h}O) aztd #o)-

h;c^^ditics^s or'substan^ aUuso

:GD Proe. lt.eg: I0{13}(2^^g}. ltespondent did not snbrnit any

lear ahd eflnv^peiiig eYid^tice



clkaracter oti .reputati4n evidenee to the Fanel, buut StafFoxd;ai;c1.11^i^Qre spoke of iZespt ^dent an a

^ostbvs liglht tbrou,ghout the heaiing. BC.̂ 'iI? Pa.oe,.Reg. IQ^13)(2)(e). The I'anel notes t3xat

l^esponder#'is not pY^s^nt€y emtployed in the practiie of laEV, aetd has pursued atherEnileavots °

while the diseiplinary'proceediriL^ was pending and he 'vas ssaYchin9, for a legal positipn. BCGi

itttie'rl to ?t ^^st daps befi

halft f

R^spondeztt wa:

.^,sponcl

he ^va^ Hin

proceezi3xrg_,Tt ^rds eiear to the^ pan^l ihat Respc

idge;wh,o r^^as tn a ii

ades,_^:

.^ir. ILyr

^2espo^

7ven a mtrtfon

s, and'Oimse jud

r iyallrov^y iresrn the irourt urvdlu^i R,es(ion€^ent was agPe

ri,4 #ep;al o^1'eer. A

ii'etiaii bY 1^o#h his iAent snc[ h^S supei visi4i^ att^r''rriey„ w

vvaited their preti3^1 ecinlerei3c^ SubSequontlYs

awa

oft35^ dyuattl[CS af the Ryiner-V dtvQree

ted t4 prepsre an. 3pptrs bxie^in respdnse tct',

nedssc}ad;satistanttai xevlsirrrxs'aatd additioris fo it by;

4Ft} ^xvasirig attor
11
rteys 9s1 Itespc ncEent s o^ca, aPhn;vzere faxnxt}at wi e e

f.pl^yers. ThMLe sazM atto rn

ased qn tfieir 8xpexience, via!

;sioria{ G6nduct. Tlxe trial' 4a

ed at t^x^.la^aring N^at tfiey aided €ii

c^ef as accsptabl^.ftfiling undeF C

onclzxded.tha# > ucci s motion kiad i

2:



he snade that stnterneiit ani

asaction,'> nbt t© IVIr, Ryiners

edi^igs ^asec( ^n bis litnited ^

sfhFS1?<

G#A^?t

d 424, 2tlt

atissed; ar

trla apgct



11
At i^su^ ^2^d a viiricrFic rn ^tion ft^e reeonsiderd,tzon ni iv#ti'eI} he `stated the o^ iniori c^#`t}ie

}y:+;rePlf a„[I,fc^eci?;itini4^T15ciient'sea„9e,^^, .^iirrdrteY`..

Acc0i

k tise

f'e hca it^g, Tte#aici,

afictlbn to: hi

t% aitome3 sl^QU^d:bC "sknctioned fo

attorgey tvozitd believe a^ e false "

I. I^et^to-r'ar^i^Ed "fhat "ucz xea^nable.aftcrney wdUIe

ilstaikces" a^d tlliat his eonductwarrants ttctual

ofPttl#ans:to pe sigsTi^cantty different',d'4m tlie

;24

as "so result ddventthat any fair-minded;judge wouldItavc treep ashamed to attarh hisher

kew[iz gj [oT]nne. is^ it" C ardrter at cont^tnfthe mvtion ca'at ahe court as.a

uor(1^fzl.the facts" And ^ ein^ itct , ., sa bas%o law aud=faikn^.ss,,• goitlg mt fsrp^r^Qiaphs

at 14-9: The'pantaS in Gurdtaer, xnecanlWtuied tae san;

#ZUbliC^ly tepriinatii^ed fzrrlli#`QregbFng irus'eanctut

Courk; Iiot^ eVce. foiznd that Crar^rtex s ec n#ictct a£^fi d iznp^ti

nxtitiifeit "[u3n^'une3eci attack's agal

eil an actuai su,.epe#r001 ttte p:

ctt tsy ttle p

t^^,'R,espo

spet•idetk!

pres"idxti^ over a^'se i,TyWNIehhe s^ed as

eiptec#, T#te!supxe



ot pt

gairegardhaO twc

issumice of s^ bpoenasi

vi of disq)

2unicatlons abacit pending oaso:

o^i, ircmgro of

spectzut

olary p(

roseetxfJ Sag4ions that two judges

aYkC^. 1SSUa11Ce 9f:& S

f2 S34sed on his m-isconduce, PullinS was"su;

frortt ajipiying azt objsotiYC s!andard to the Ikesp€

ediriv plafibiis asx3 zli^ gneyous natuie of thhose offenses a1Seg

isltalt2^`J om ^ espondent's ease,

ReiatOi aJso'a^guod ur dec Vtsciplincrry Coz7rasef

6at "riew i1` ers at^ s as aocoejniablo as mor° seasottecl nzofessibnals t ar ni

[rt a t3t '^a#^ty as ^i that mnrnrnQ, a^i3 f,V ant verifc icr¢ FoY hitYiself tliaf tlie fraitad n#i£ z

^mit13 iia ^ tirtiy ^ecii Iseensed tar.iwo yeai s at the tune Qf hi^ a itriuCio4^d that his superidr

"^txmai^Fy ctintYOiled ttie ^law^^ frrm.'s finaitces" a^lrich resUited In S#^zith t^c^ivau^ a^iublic

reprtnzand S'rttslh at ^{2^,'?`^. Trnn ca}ly, Raspo^slot}t has never blained bis superiors throttglzattt

fll^ Oaration of thia ilisci^Unaty 15rt ceeslizig. I^tstead; R6s^ZOit^^^t bas eccepted'£ti;ll responsibility

#^or I^as eonducC atid has only d'ef^iidcd a( atnst the; cauducC by s^^npSy stating, be t^ade ^ u^lstake ,

plyis^.^iYh#boCodcrif'P^C^cssionalRespronsibiltly anS,t1

,-€]hid?

ena t^ a jud^e's w

t©'be quite

aSSei^.as a ualid clefense in a cl^scip^^nary proceeding tbaG h^'tiv as "follo{uing the diGt^ta^ of;

su^eiapr,,' ^'rnith at:¶ 17. "1'h^ ^'mt^h CourY, hav^e^er; d1d }leaui^}+ ebrCSider in sniCigatic^u, t^a

y g nn e

Fzas in`facta Litcci:

ful tEiat, "Fln ral Cizsca}^rlinary
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