IN THE SUPREME COURT OF OHIO

In the Matter of ) -
The Adoption of M.B. ) Case No. 11-0831
)
)} On Appeal from the
) Summit County Court of Appeals,
) Ninth Appeliate District
)

- MERIT BRIEF OF APPELLANT T.R.

Carmen V. Roberto (0015559)
23 South Main Street, 3rd Floor
Akron, Ohio 44308

(330) 434-1000

Fax No. (330) 434-1001
cvr@b-wlaw.com

COUNSEL FOR APPELLANT, T.R.

Scot Stevenson (0059168)
441 Wolf Ledges Parkway, #400
Akron, Ohio 44311 | :

(330) 762-0765 :
Fax No. (330) 762-2255 : FH&. E D
attysrsg@aol.com

JUL 27201

CLERK OF COURT
_ SUPREME COURT OF oHip ]

COUNSEL FOR APPELLEE, S.B.




TABLE OF CONTENTS

Page

TABLE OF AUTHORITIES ... o v
STATEMENT OF FACT S ... e 1
ARGUMENT ... ettt et et s e e eenas 2

Proposition of Law No. 1

When a biological parent fails to provide any court ordered

child support for one year, small monetary gifts paid directly

to the child do not constitute the provision of maintenance and

support of the minor as required by law or judicial decree for

purposes of RuC. 3107.07(A)......ccooiriniiiiie v ea e 2

Proposition of Law No. 2

When reviewing a Probate Court’s decision regarding whether

or not a biological parent’s financial contribution constitutes

‘maintenance and support of the minor as required by law or

judicial decree for purposes of R.C. 3107.07(A), the standard

of review is whether the decision is contrary to the manifest

weight of the evidence..............oco 11
CONCLUSION........ccceivnen. PPN 14
PROOF OF SERVICE. ... 15
APPENDIX | | Appx. Page

Notice of Certified Conflict to the Ohio Supreme Court

May 16, 2011 ). e |

Decision and Journal Entry of the Court of Appeals Ninth Judicial District

(March 16, 20T 1) ... e e 37

11



Journal Entry of the Court of Appeals Ninth Judicial District

CAPEL 18, 201 1) -

Order (Decision) of the Court of Common Pleas, Summit County,
Probate Division (February 19, 2010) ...,

Magistrate’s Decision of the Court of Common Pleas, Summit County,
Probate Division (July 20, 2000).....c.viiiiiiiiriiiii e

* Motion to Certify a Conflict to the Ohio Supreme Court, Ninth District
Court of Appeals, Summit County (March 24, 2011)..........c.c.ciiinnen

Entry, The Supreme Court of Ohid,
(TU0E 22, 20T 1 ).ttt

Amendment V, United States Constitution..........coevveiiiiiiiiiivinniiiennn.
Amendment XIV, United States CONSHAIHON. ...........c.rrrorrrrrre...
Ohio Revised Code, Section 1.49...... ............................................
Ohio Revised Code, Section 3107.07. .. i v

Ohio Revised Code, Section 3107.161....coeiiii e

1

48
52
60
68

75
76
77
78
79

81



TABLE OF AUTHORITIES

CASES:
Lehr v. Robertson (1983), 463 ULS. 248, ....oeiririieiriniiiininine
Meyer v. Nebraska (1 9233, 262 10.8.390. ... it
Pierce v. Society of Sisters (1925), 268 U.S. 510, c..o.vviciiniiiiinnneennne
Santosky v. Kramer (1981), 102 8. Ct. 1388 ...oiieeriiiinninninens EETIPR
In re Adoption of Bovett (1987), 33 Ohio St. 3.d 102 e
In re Adoption of Jorgensen (1986), 33 Ohio App. 3d 207 ceieiiiiannaaens
In re Adoption of Knight (1994), 97 Ohio App.3d 670, .o
In re Adoption of Ridenour (1991), 61 Ohio St. 3d 319........... e,
In re Adoption of Strawser (1987) 36 Ohio App.3d 232, . i
In re Adoption of Wagner (1997), 117 Ohio App. 3448
In re Adoption of Zschach (1996), 75 Ohio St. 3648
Kimble v. Kimble (2002), 97 Ohio St. 3d 424.......ooiirinnnnirnens s
In the Matter of the Adoption of B.M.S. (2007), 2007 Ohio 5966, Tenth Dt.,
e 1 O 1 2 A

In the Matter of the Adoption of Kat P., 5% Dist. Nos. 09 CA 10,09 CA 11,

2000-Ohi0-3852 ettt eeanren i e 2,11,13

In the Matter of the Adoption of McCarthy (Jan. 17, 1992),
61 DSt NO. Lo99-199 . ..o et iuveeeeeneeeeaeseaseesesnnesesibene s s s e e

Ay



CONSTITUTIONAL PROVISIONS:

Constitution of United States, Amendments
~ Amendment V....... R UT U UUUUUUOUPOUPRUPRPOPPPPIPED reeeeraetaerearaas

Constitution of United States, Amendments | _
. Amendment XIV..coooiiiiiee T SR

OHIO REVISED CODE:

RUC. § 14D, cinmiiiiiiineasreesesssesassn s
R.C. §3107.07 o ORI PPP P PR

RC§3107161 ........

SECONDARY MATERJALS:

47 O. Jur. 3d Family Law, Section 895......vvvvrimminnieimmmnamaemeeennees

American Heritage Dictionary, Second College Ed. 1995, 757 ..oovvvninns

Black’s Law Dictionary (8 Ed. 2004).....ovovevevinrianrenmrmammmrenrenee



STATEMENT OF FACTS

This case arises as a result of T.R.’s filing of an Adoption Petition secking to adopt his
step-dau;ghter, M.B., a minor child, in the Summit County Court of Common Pleas, Probate
Division. S.B., the biological father of M.B. op.posed the adoption, claiming he had made gifts
- of 2 $125.00 Aeropostale clothing store gift card and sent a birthday card which included $60.00
in cash claiming in the Trial Court such constituted maintenance and support and that thereby his
consent was required for the adoption (Supp. 13, 22, 23, 83; Tr. 13, 22, 23, 83).

The Summit County Probate Court, Judge Spicer, after hearing held, a review of the case
file, a review of the transcript of proceedings before his Magistrate, a review of the applicable
law, and a review of the arguments of counsel, upheld the Magistrate’s Decision and ruled that
the consent of S.B. to the adoption was not required for the Court to proceed'with the adoption in
an eight page Order (App. 52-59) on March 12, 2010.

On March 16, 2011 the Ninth Judicial Dlstrlct Appellate Court issued a Decision and
Journal Entry reversing the ruling of the lower court (App. 37-47), determmmg that the consent
of S.B. (father) to the adoption of M.B. was necessary, further holding their review regarding the
interpretation and application of R.C. 3107.07 is de novo (App. 39, 40).

S.B. (Appellee below) timely filed on March 24, 2011, a Motion pursuant to App. R. 25
to certify a conflict between the decision of the Ninth Judicial District Court of Appeals and the
Tenth Judicial District Court of Appeals Decision in In re Adoption of Strawser (1987) 36 Ohio
App.3d 232, the Sixth Judicial District Court of Appeals decision in In the Matter of the
Adoption of McCarthy (Jan. 17, 1992) 6™ Dist. No. L-91-199, and the Eleventh Judicial Court of
Appeals in Tn re Adoption of Wagner (1997), 117 Ohio App. 3d 448 regarding the support and

maintenance ruling and secondly sought a ruling that a conflict be certified between the Ninth



Judicial District Court of Appeals and the Fifth Judicial District Court of Appeals decision in In
the matter of the Adoption of Kat P., 5t Dist. Nos. 09 CA 10, 09 CA 11, 2009-Ohio-3852
regarding whether the review standard éhould be de novo or whether the decision was contrary to
the manifest weight of the evidence (App. 68-74). In a Journal Entry dated April 18, 2011, the
Ninth Judicial District ruled a conflict of law exists (App. 48-51) and certified a conflict on both
issues as follows:

When a biological parent fails to provide any court ordered child support for one

year, do small monetary gifts, paid directly to the child constitute the provision of

“maintenance and support of the minor as required by law or judicial decree” for

purposes of R.C. 3107.07(A)?
and on the following issue:

When reviewing a probate court’s decision regarding whether or not a biological

parent’s financial contribution constitutes “maintenance and support of the minor

as required by law or judicial decree” for purposes of R.C. 3107.07(A), is the

standard of review de novo or whether the decision is against the manifest weight

of the evidence?

On May 16, 2011, T.R. filed Notice of Certified Conflict with the Ohio Supreme Court
pursuant to S.Ct. Prac. R. 41 (App. 1-36). On June 22, 2011, the Supreme Court of Ohio, per
Chief Justice O’Connor, determined that a conflict exists and ordered the transmittal of

the record and briefs on the two certified issues indicated above by the Appellate Court.

{App. 75).

ARGUMENT

Proposition of Law No. 1
When a biological parent fails to provide any court ordered child support for one

year, small monetary gifts paid directly to the child do not constitute the provision of



maintenance and support of the minor as required by law or judicial decree for purposes
of R.C. 3107.07(A).

The starting point for our analysis is Ohio Revised Code Section 3107.07(A) which reads
as follows:

Consent to adoption is not required of any of the following:

(A} A parent of a minor, when it is alleged in the adoption petition and the

court, after proper service of notice and hearing, finds by clear and convincing

evidence that the parent has failed without justifiable cause to provide more

than de minimus contact with the minor or to provide for the maintenance and

support of the minor as required by law or judicial decree for a period of at

least one year immediately preceding either the filing of the adoption petition

or the placement of the minor in the home of the petitioner.

Of some importance, we believe, is that once this threshold has been mét, the Probate
Court must next determine what is in the best interest of the child before granting the adoption.
R.C. 3107.161. (App. 80). This is so because in the final analysis, such is the goal of adoptions
—to serve a child’s best interest, providing a permanent, stable home. In re Adoption of
Ridenour (1991), 61 Ohio St. 3d 319. Thus, in Ohio, there is a two step process which the
child’s natural parents are free to participate in (one or both hearings) should they so choose.
More on the importance of the process later.

Ohio’s statutory scheme is set against the background of the constitutionally protected
interest of the natural parents which flows through the Fifth and the Fourteenth Amendments to
the United States Constitution (App. 76, 77).

A brief look at the constitutional backdrop is also necessary to properly analyze this
matter. Appellant would invite the Court’s attention to /n re Adoption of Zschach (1996), 75

Ohio St. 3d 648 which contains a succinct discussion of the various constitutional interests

involved in adoptions, discussing both the parental rights and the state’s legitimate interest in



protecting the welfare of children. The case cites Lehr v. Robertson (1983), 463 U.S. 248 as
support for the “state’s interest in facilitating the adoption of children and having the adoption
proceeding completed expeditiously.” Lehr, supra, at 265. After giving due deference to the
pérental rights, Lehr hones in to the heart of the matter — due process. Tﬁe state’s ability to end
parental rights by adoption must be :‘accomplished by procedures meeting the requisites of the
Due Process Clause.” Lehr, supra, at 261. This boils down to fundamental fairness, the right to
be heard.

The frequently cited case of Santosky v. Kramer (1981), 102 S. Ct. 1388, is oft referred to
as standing for the proposiﬁdn that natural parental rights are of a constitutional magnitude
(which they are). A careful reading of the case, however, reveals it stands for the proposition.
that ‘before parental rights may be permanently severed by the state, clear and convincing
“evidence is required, overruling a New York law requiring only a preponderance of the evidence
standard. Sanfosky, supra, is.ﬁ'equently cited in the case law as though it has clevated parental
rightsrto some sacfosanct height when the opposite is the case — it calls for procedural due
process in those instances when parenté who have become such by reason of natural births
intervene in proceedings to terminate their rights as a result of behavior coni:ra.ry to their
responsibilities and duties as parents and contrary to the best interest of their children. Santosky,
Id. at 766, notes the valid interest of the state in adoption proceedings — (1) a parens patriae
interest in promoting and preserving the child’s welfare, and (2) the fiscal and administrative
goals of lessening the cost and burden of adoptions. The Court goes on to state that finding an
alternate home is in the state’s interest when .parents are unfit and either cannot or will not
provide a normal famity home. Of note, vociferous dissents were filed by four Justices who

strongly opined that a preponderance of the evidence standard should suffice, seeing the



majority’s ruling as an infringement on the rights of the states. Justice Rehnquist in dissent, Id.
at 1405, opines his thoughts that the majority ... abandoned evaluation of the overall effect...”
of New York’s entire adoption scheme.

We invite this review to the Court’s attention so that O.R.C. 3107.07(A) is not seen in a
vacuum f;nd is analyzed in the proper constitutional framework regarding parental rights and the
true meaning of the Sanfosky, supra, decision. Justice Rehnquist goes on to point out that in
New York, there was a separate dispositional hearing to determine the best interest of the child.
He then points out the appellate rights which existed in New York at the time, so a parent inight
further contest the adoption. So it is in Ohio presently — a logical scheme allowing intervention
at several points. One must also be cognizant that meeting one’s legal obligations to pay child
support and staying in contact with one’s child or children precludes operation of the statute.

The above is not to say a natural parent’s rights are unprotected constitutionally. They
are protected and have been for quite some time, almost 100 years, by the Fifth and Fourteenth
Amendments to the U.S. Constitution. See Meyer v. Nebraska (1923), 262 U.S. 390 and Pierce
v, Society of Sisters (1925), 268 U.S. 510. It is to point out that such rights are not absolute and
that valid state interests can outweigh such.

Let us turn to the analysis of the Ninth District Court of Appeals decision, below,
(App. 37-47) and the decision of the Sixth District Court of Appeals case In the Matter of the
Adoption of Mchrthy (Jan. 17, 1992), 6% Dist. No. L-99-199 (App. 21-24).

The Ninth District ruling was a 2-1 decision (Judge Moore dissenting). The Court
centered its decision on a determination that the word “maintenance”™ as embodied in O.R.C.
3107.07 must be construed as “[flinancial support given by one person to another,” cifing

Black’s Law Dictionary (8 Ed. 2004, 1973) and the word “support” as “[sJustenance or



maintenance, esp., articles such as food and clothing that allow one to live in the degree and
comfort to which one is accustomed,” also cifing Black’s Law Dictionary (8 Ed. 2004, 1480).
(App. 41, Decision and Journal Entry of the Ninth District Court of Appeals). |

The Court cites 47 O. Jur. 3d Family Law, Section 895, which refers to relatively small
support provisions as being sufficient to override the no consent required statute. The cited
section indicates a court should consider contributions of clothes, shoes, and diapers. The article
then says O.R.C. 3107.07 may (emphasis added) mean any aid to a child providing for a
recreational need or other need. The section cited is concluded with the following quote:

... [t]the relevant inquiry is not whether the parent provided support, but whether

the parent’s failure to support is of such magnitude as to be the equivalent of

abandonment.

47 Q. Jur. 3d Family Law, Section 895. No Ohio cases are cited by Ohio Jurisprudence in
support of its proposition. After the Appellate Court then cites several appeliate decisions from
various districts which held small monetary gifts are not support, the court points to districts
holding that efforts greater in magpitude to support one’s child than herein were sufficient to
void the statute and require parental consent.

The Appellate Court below then claimed the Aeropostale card constituted maintenance
and support because it “enabled the child to purchase clothing, an undeniable necessary”
(App. 44) and that “it is difficult to sec how the $60.00 in cash for the child’s birthday did not
provide the means by which the child might attain additional comforts.” (App. 44). The Court
saw the above as clear and convincing evidence of maintenance and support. The Court also
saw the timing of the contributions to be thoughtful and evidence of intent not to abandon the

child. The foregoing, sadly, is virtually the entire analysis on that key issue by the Court.



There is no analysis regarding the degree and/or comfort M.B. is accustomed to. Indeed,
a review of the transcript of proceedings before the Probate Magistrate is somewhat barren in
this regérd, making such an analysis based upon assumptions that must have resulted from the
financial data presented (Supp. 1-131), all of which are contra the Court’s ruling.

Judge Moore, in her dissent, visited the American Heritage Dictionary to find the
| méaning of maintenance and support and found the ordinary meaning to be “the action of
maintaining, the state of being maintained, 2 means of maintaining or supporting.” (American
Heritage Dictionary, Second College Ed. 1995, 757). Judge Moore then simply and logically
concludes a Christmas gift certificate and a small birthday gift of cash are not support, but tokens
of affection — something one expects from even friends or relatives who have no legal duty of
support.

The Sixth District’s decision involved two separate gifis of $10.00 and $4.00. In the
Mattér of the Adoption of McCarthy, supra. That Court portrayed such gestures as gifts, not
child support payments. This, we suggest, assists in our hypothecati(;ﬁ of the legislative intent.
The Court cites In re Adoption of Bovett (1987), 33 Ohio St. 3d 102 and found the common
usage of the word “support” indicatcs payments arc to be made to the custodial parent or the
Bureau of Support. The Court stated “payments made directly to the child constitute a gift as
there is no indication that the payments will ever reach the custodian of the child to be used for
the child’s needs.” Id., at 4. With all due respect to Black’s Law Dictionary, we believe these
definitions more germane to the issues herein.

It strikes counsel that should this Court conclude that small monetary gifts paid directly
to a child are not maintenance and support as envisioned by R.C. ;’;107.07(A), that the provision

of such gifts by a parent can be argued as a basis to allow a natural parent to challenge the



adoption in the best interest phase of the proceeding. That parent is further allowed to argue his
failure was justifiable given his circumstances at the preceding consent stage that. they did the
best they could by providing the gifts. Below, the Appellate Court wondered why that issue was
not raised on appeal.

The record before the Magistrate in the Summit County Probate Court would support that
Court’s finding even using what we see as the Ninth Judicial District’s faulty analysis. While
clothing is necessary, it is clear that M.A.B., the minor herein, suffered no want in that regard.
Her standard of living included participating in several sports and traveling for same. (Supp. 10;
Tr. 10). S.B.’s child support was to be $1,000.00 per month (Supp. 20; Tr. 20), and he was
$18,000.00 behind oﬁ same. (Supp. 21; Tr. 21). S.B.’s tax return showed adjusted gross income
of $165,631.00 in 2006, and $108,196.00 in 2005. (Supp. 32; Tr. 32). S.B. characterized the
items paid as gifts, not support, (Supp. 89; Tr. 89) indicating his ordinary definition of the term
“support’; excluded these gifts. It is clear from the financial exhibits filed in the Probate Court
that the home of the child to be ‘adopted provided her with a wonderful lifestyle in a nice suburb
of Akron. The annual income of her mother and stepfather exceeding $200,000. (Supp. 135,
- 136). |

Back in 1987, in the case of In re Adoption of Boveit (1 987), 33 Ohio St. 3d 102, Justice
Douglas, in a concurring opinion, sets out a reasonable answer to this Court’s certified first
question which we would urge the Court to adopt in its determination of whether the two small
gifts herein constituie maintenance and support. He states that the ma.kiﬁg of one payment of
support or the sending of a Christmas card should not frustrate the adoption statute. He opined
that the legislature could ot have meant that result and points to the phrase “as required by law

or judicial decree,” O.R.C. 3107.07(A), as defining the terms “maintenance” and “support.”



While a cursory glance at the case law proves, as we all know, that one person’s guess as
to legislative intent is oftentimes as good as another’s (i.e., perhaps only fortune tellers can read
peoples’ minds), we would argue Justice Douglas’ analysis is sensible and reasonable. He, in
our opinion, rightfully wishes to leave mattérs of adoption in the hands of the Probate Judge, the
trier of fact. He ends by stating:

Tn short, I think we need to set forth that the Probate Court is not bound to negate

the effect of the statute simply because a natural parent has made a payment or

two during the year. Id., at 107. '

He then accurately predicts that until the Ohio Supreme Court rules, inconsistent
judgments will continue to occur.

Judge Spiéer, the. Probate Judge herein, issued a detailed opinion, carefully analyzing the
evidence and applicable law. (App. 52-59). His careful reasoning was ign(.)red' below. |

In a long line of cases, the Tenth Judicial District Court of Appeals has consistently
interpreted the statute in question consistent with Judge Spicer’s holding.

In the case of In re Adoption of Knight (1994), 97 Ohio App. 3d 670, the Tenth Judicial
District Court of Appeals held fhat a single $20 child support payment, the payment of $300 for
a child psychologist, and the purchase of health insurance for the child did not constitute
maintenance and support.

Purchasing $133 worth of toys and clothing at Christmas was not considered support
because the child had sufficient amounts of same already. In re Adoption of Strawser (1987),
36 Ohio App. 3d 232. The facts in Strawser, supra, are, in actuality, very similar to the instant

case, and we invite the Court’s attention thereto.



An interesting analysis is made in In the Matter of the Adoption of B.M.S. (2007),
2007 Ohio 5966, Tenth Dt., Franklin Cty. The Court ruled that the father’s consent to adoption
was unnecessary as he faile_d .t'o provide maintenance and support for one year preceding the
filing of the petition for adoption, despite furnishing food, entertainment, and gifts to the
children. Point{ng to In re Adoption of qugensen (1986j, 33 Ohio App. 3d 207, the Court points
to the father’s ability to raise arguments at the best interest phase of the adoption. The Cqurt
also notes the absence of definitions Ifor the terms “maintenance” and “support,” citing Black’s
Law chtlonary as did the Ninth Judicial District in its opinion below and also adding it has been
defined in Kimble v. Kimble (2002), 97 Ohio St. 3d 424 as a duty to provide to the economic
maiht¢nance and education of a child until it reaches the age of majority. Citing Kimble, supra,
the Court notes the terms refer.to conveniences, shelter, medical care, and reasonable personal
care. In other wo.rds, all o_f a child’s economic necessities.

A glance at R.C. 1.49 is necessary, particularly subsections (A) and (E) when undergoing
statutory meaning exercises. The consequences of a particular construction and the object sought
to be attained we suggest support the Probate Court’s Order in this case and those subsections
were not clearly addressed by the appellate majority.

We would, therefore, suggest that a few small monetary gifts are not sufficient to giye a
right to object to an adoption. They are a pittance in the overall needs of a child. While not a
total abandonment, they are within a hair’s breath of such. They are the equivalent of throwing
an oar to a drowning person and leaving the life preserver attached to a rope hanging on the wall
of the boat. A prior court having already deemed that ncither custody nor shared parenting
should be enjoyed by the parent seeking to prevent the adoption, could the legislature have

intended that small token gifis can thwart the adoption statute? There is a valid public policy
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purpose supporting this interpretation of the statute. It would promote adherence to the
responsibilities of parents to pay child support. To do otherwise allows the sending of a card or
two with a buck or two and the thumbing of one’s nose at the support laws to proceed apace.
We urge the Court to not read this statute in a vacuum, but in conjunction with the entire
adoption and child support schemes established by tile legislature and the case law, giving the

words “maintenance” and “support” their ordinary meaning in conjunction therewith.

Proposition of Law No. 2

When reviéwing a Probaté Court’s decision regarding whether or not a biological

parent’s financial contrlbutlon constitutes maintenance and support of the minor as

: reqwred by law or judicial decree for purposes of R.C. 3107.07(A), the standard of review
.is whether the decision is contrary to the manifest weight of the evidence.

The Ninth Judicial District Court of Appeals certified a second conflict with its decision
on the issue of the proper standard of review of a probate court’s ruling on whether financial
contributions are maintenance and support with the decision In the Matter of the Adoption of
Kat P., 5™ Dist. Nos. 09 CA 10, 09 CA 11, 2009-Ohio-3852.

The Ninth Appellate District, below, applied a de novo standard of review because they
had to determine the meaning of “maintenance” and “support” (App. 39, 40), terms not defined
in O.R.C. 3107.07. The Court goes through a tortuous journey in its attempts to define the
terms, but, in reality, they never actually do. Rather, the Court speaks of the gifts provided
herein as constituting maintenance and support, as evidencing “his intent not to abandon his
child,” as a “means by which the child might.attajn additional comforts.” (App 44). These
assertions, we respectfully point out, fly directly in the face of the recérd before the Trial Court

attached in its entirety (Supp. 1-131), and the Hearing conducted before its Magistrate. The
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rambling testimony of S.B. as seen therein is directly. contra a desire on his part to provide
undeniable necessities. He believed the child well off, ﬁnéncially; the $60 gift provided no
“additional comforts” - it would be but a tank or two of gas to motor M.B. to one of her many
sporting events; Aeropostale sells more than clothing, and the recor& is silent as to what the card
was actually used for, perhaps not for the “undeniable necessary” of clothing the Appellate Court
surmised was bought with the card. (App. 44). Without drawing too tight a rope to walk
regarding the definitions of “abandonment” and “totaj abandonment,” one is left scratching an
itch upon one’s pate wheﬁ considering that desi)ite paying no child support (or perhaps using this
$185.00 to do such which $.B. chose not to) that these two measly tokens can be seen as intent
not to abandon M.B. — a matter not in issue before thg Appellate Court but which point goes
rather to the failure to communicate aspects of the statute as opposed to the issue of maintenance
and support.

After, engaging, again, respectfully, in this legal form of ring-around-the-rosy, the Court
then proceeds to determine these gifts are clear and convincing evidence of maintenance and
support thereby supplanting (or more accurately standing it upon its fragile skull) the Probate
Court’s decision juxtaposed thereto — that there was clear and convincing evidence before it
these gifts were not maintenance and support. A manifest weight of the evidence review
supports the Probate decision, which the Appellate Court needed to avoid in order to reach its
conclusion.

The lower Court underwent an analysis of the case law on both sides of the issue of the
meaning of the words, but danced around giving them precise meanings ﬁtting eaéily into every
day usage by lawyers and Judges. Whether these gifts are considered support do not, in sooth,

turn on fthe definition of those magical words underlying this case because as has been said, this
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minéﬁeld is not easy to navigate, and is best left to the Trial Judge to tread. S.B. had a $12,000
~ per year obligation and an almost $18,000 arrearage - $185 is slightly over one percent of same.
‘ (Supp. 20, 21; Tr. 20, 21).

.Let’s look at the Fifth Appellate District’s case for a moment. In the Matter of the
Adoption of Kat P., supra, involved a detailed analysis of the proceedings before the Fairfield
County Probate Court. Pointing to the maxims regarding who decides witness credibility, the
Court upheld the Probate Court’s view of same. Interestinglsz enough, the Christmas gifts given
by the father were used by 'him in that case not to argue that they were support, but as being in
contact wi;ch the children during the year immediately preceding the adoption. The court found
clear and convincing evidence to support the trial court’s ruling and found it not against the
manifest weight of the evidence.

Appellant must confess to some befuddlement — it is not clear after several readings of

" that case why it alone as opposed to the two other cases pointed to below is in conflict with the
Ninth Appellate Coﬁrt’s decision. In re Adoption of Bonett, supra, which was distinguished
beléw, seems to Appellant to be substantially similar on the review issue herein presented. We
would suggest its logic is surely applicable to the instant matter and ought to be followed herein.
They are fine lines of distinction, assuredly; but despite same, the similarities arc striking. The
very first words of Justice Brown’s decision are, “This case calls upon us agéin to interpret and
refine the application of R.C. 3107.07(A).” Bonett, Id., at 103. The Court goes on to state, at
106, “Although we are properly obligéd to strictly construe the language of R.C. 3107.07(A) in
order to protect the interests of a natural parent ... we are not persuaded to adopt a construction
S0 sﬁict as fo turn the statute into a sham.” Admittedly, the statute was different in 1987, but this

logic, we suggest, is persuasive.
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If the Ninth _Appellate District should not have preceded de nove, this case conceivably
could. end with that determination — without reaching the definitions concerns. This case could
be sent back to the Appellate Court to review the Probate Court ruling in light of that standing.
It seems, however, that Ifegardless of which standard of review is utilized that confusion will
continue until the terms are defined.

While one must admit that either a de novo review or 2 manifest weight of the evidence
review could be seen to be in order, the more logical approach would be to proceed on the

weight of the evidence theory.

CONCLUSION

Appellant urges the Court to adopt the two propositions of law stated in his argument
reverse the holding of the Appellate Court, and reinstate the rulmg of 'the Summit County

Probate Court.
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Notice of Certified Conflict

Now comes Appeltant, TR., the Stepfather of M.B., and gives notice pursu-
e to S.Ct Prac. R. 4.1 that, on April 18, 2011, the Ninth District Court of Ap-
peals certified a conftict on the following two issues:

1. When a bioiogical parent fails to provide any court ordered chid

support for one year, do small monetary gifis paid direcily to the child

consiitute the provision of “maintenance and support of the minor as re-
quired by law or judicial decree” for purposes of R.C. 3107 0HA)7

2. When reviewing & probaie court’s decision regarding whether or not 2

biological parent’s financial contribution constitutes “maintenance and

support of the minor as required by law or judicial decree” for purposes

of B.C. 2107.67¢A), is the standard of review de novo or whether the

decision is contrary to the manifest weight of the evidence?

" On March 16, 2011, the Ninth District Court of Appsals issued a decision
that heid that small monstary gifts in themselves congtitute “maintenance and
support as required by law of judicial decree” without the paymest of any court-

ordered clild support. it has now found that its decision is in conflict with In the
Matter of the Adoption af McCarthy (Jan. 17, 1992), 6th Dist. No. L-91-199, n
which the Sixth Dristrict Court of Appeals held that gifis do not constitute “main-
tenanee and support” inthe absence of the payment of child support.

The March 16, 2011, judgment roversed a prior holding by the Summit
County Probate Court that held that the gifts given in this case did not constitute
“maintenance and support.” In reviewing the lower court’s decision, the Ninth
Dhistrict utilized & de novo stendard of review. It hes now found that it use of this

standard of review is in conflict with the case of In the Matter of the Adoption of

Kat P, (5% Dist), Fairfield App. Nos. 09CALL, 09CATL, 2009-Ohio-3832, which
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held that the proper standard of review is whether the probate court’s decision is

against the manifest weight of the evidence

Respectitfiv ¢
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Appellee has moved, pursuant to App.R. 25, to certify a conflict between the

budgment in this case, nﬁhiah was jou‘mai.ized on March 16, 2011, and the judgments of
.:eve.ra} other district courts of appeal. Appellant has responded to the motion. Appelles
bmposes two issues for certification.
Article IV, Section 3(B){4) of the Ohic Constitution rquéres this Court fo certify the
fecord of the case to the Chio Supreme Court whenever the “judgment **¥ is in conflict
with the judgment proncunced upon the same question by any other court of appeals in the
state].]” “[TThe aﬂag’eé conflict must be on 2 rule of law -- not facts.” Whitelock v. Gilbane
Bide Co. (1993), 66 Ohio S5t.3d 594, 596.
Appellez has proposed that a conflict exists between this Court and the Tenth District
LCourt of Appeals in /x re Adqprz‘én of Strawser (1987), 36 Ohio App.3d 232; the Sixth
District ’Cou:'{ of Appeals in In z‘h.é Matier of the Adoption of McCarthy (Jan. 17, 1992, 6tk
Dist. No. L-91-199; and the Eleventh District Court of Appaals in fn re Adoption of Wagner |
11997y, 117 Ohlo App.3d 448 on the following narmw}y crafted issue:
© First issue: “When & biclogical parent fazls fo provide any court ordered child
support for one year, but gives the child two small gifts in the form of cash
and e gift card, do such gifis constitute the provision of ‘maintenance and

support of the minor as required by law or judicial decree” for purposes of
R.C.3107.07(A)?"
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" lournal Entry, C.A, Mo, 25504
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Were we o consirue appellee’s issue as narrowly as presented, we would conclude

that no conflict exisis between our opinion and any of the three cifed opinimﬁ. Even
construing the issue more broadly, however, we conchude that no conflict exists between the
Jlinstant opinion and the opinions of the Tenth and Eleventh districts. The Srréwser cour
addressed the issue of whether non-monetary giﬁs. {toys and clothing) and the paymeﬁt for a
menefit about which neither the child nor residential parent knew consiituted “maintenance
and support™ for purposes of R.C. 3107.07(A). The Wagner court addressed the issue of
{iwhether the payment of a meager portion of court-ordered child suppefct- constituted
“maintenance énd support” for purposes of R.C. 3 107.07(A). |

Construing the issue more broadly, we reasonably conclude that a conflict exisis
between the instant opinion and the opinion of the Sixth Distriet Court of Appeals. The
McCarthy court addressed the issue of whether, in the absence of the payment of any court-
llordered child support, two small monetary gifts paid directly to the child constituted
“maintenance and support” for purposes of R.C. 3107.07(A). The Sixth District concluded
that such payments do not constitute maintenance or support because they will not reach the
custodian o be used for the child’s needs. In the instant case, this Court concluded that the
payment of two small monetary gifts paid directly to the child, in the absence of the
payment of any court-ordered child support, sonstituted “mainienance and support” because
they might reasonably be used for the child’s needs and demonstrated the imtent not to
abandon the child. Accordingly, we conclude that a éonﬂict of law exists, and we certify &
conflict on the following guestion:

“{/hen a biological parent fails to provide any court-ordered cﬁ.’ﬂd- support for

one year, do small monetary gifis paid directly to the child constitute the

provision of ‘mainienance and support of the minor as required by law or
judicial decree’ for purposes of R.C. 3107.07(A7 '
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Appellee has proposed that a conflict exists between this Court and the Fifth District
Tourt of Appeals in Jn the matier of the Adopiion of Kat. P., 5th Dist, Nes. 09CA1LD,
hoCAll, 2009-Ohio-3852, on the following issue:

Second issue: “When reviewing a probate court’s decision that a given level

of material contribution does not constinute ‘maintenance and support of the
minor as required by law or judicial decree” for purposes of R.C. 3107.07(A),

ig the standard of review de novo or whether the desision is contrary to the
manifest weight of the evidence?”

Citing Inn re Adoption of Masa (1986), 23 Ohio 5t.3d 163, the Fifth District broadly

Qtated that “[aln appellate court will not disturb a wial court’s decision on adoption unless it

agninst the manifest weight of the evidence.” in re Kat P, at §12. The Masa court,
owever, enunciated the manifest weight of the evidgn.ca standard of review within & much
arrower contest, specifically, on the “gquestion of whether justifiable c:ausé ffor the failurs
o suppozt] hes been proven by clear and convincing evidencef.]” Id. at 165. in the instant
Mase, this Court declined to expand the application of the standard of review relevani to the
fssue of “justifiable cause” enunciated by the Obio Supreme Court in Masa and In re

¥ doption. of Bovelt { 1987), 33 Ohic St.34 102, 106, to the issue of whether the parent failed

*ﬂo provide “maintenance and support” of the child. Because R.C. 3107.07(A), as in effsct at
it\rhc time relevant to this matier, dGid not define the terms “maintenance and support,”

H
1

necessarily requiring our interpretation of those terms, we applied a de Bovo standard of

aview, Accordingly, we conclude that a conflict of law exists, and we certify a conflict on

e following guestion:

“When reviewing a probate court’s decision regarding whether or not 2
biological parent’s financial contribution constitutes “maintenance and
support of the minor as required by law or judicial decrse” for purposes of
R.C. 3107.07(A), is the standard of review de novo or whether the decision is
against the manifest weight of the evidence?”
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Upon consideration, appellee’s motion to certify a conflict is granted.

v

Tudge

{

%

dloncur:
ITMORE, J.
WMOORE, 1.

APPENDIX 8




}“‘s‘ OF APPEALD

STATE OF OHIO } WIEL M. HORRIGANN THE COURT OF APPEALS
g. NTNTH JUDICIAL DISTRICT
COUNTY OF SUMMIT HHEAR T8 AW G 02
N THE MATTER OF: SUMMIT COUNTY -

THE ADOPTION OF M.B. CLERK OF COURTEC.AL Mo, 25304

APPEAL FROM JUDGMENT
ENTERED IN THE

COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASENo. 2008 AD 193

DECISION AND JOURNAL ENTRY.

Dated: March 16, 2011

CARR, Presiding Judge. -

(g1} Appellant, S.B. (“Father”}, appeals the judgment of the Summit County Court of
common Pleas, Probate Division, which determined that bis consent 1o the adoption of his child,
W.B., by appelice, T.R. (“Stepfather’™), was DO NSCESSATY. This Court reverses.

| I

2y MEB. was porn on April 27, 1596. Her mother, AR. ‘(“Mother”), and Father
Gvorced in 2000. Mother married Stepfather on April 28, 20601, at which time M.B. began
'iivin.g in Stepfather’s home,; On September 12, 2008, Stepfather filed a petition for adoption éf
M.B. He alleged that Father’s consent 10 the adoption was ot necessary pursuant to R.C.
3107.07 because Father had fai}éci without justifiable cause 10 provide for the raintenance &nd
‘support of MLB. for one year smmediately preceding the filing of the petition. Throughout the
case below, the parties ceferred to the relevant time period from September 12, 20.07; i

September 12, 2008, as the “adoption period” and we will do the same.
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{931 On October 10, 2008, Father filed an objection to the adoption petition, disputing
. ¥hat his consent was not required. The parties engaged in discovery. On April 17, 2009, the
matter proceeded to hearing before the magistrate, Gn July 20, 2009, the magistrate issued a
decision in which she found that the §125 gift card and $60 cash thatr Father sent to the child,
re;‘;pectévély for Chrigtmas and her birthday during the adoption period, did not constitute
support. Moreover, the megistrate found that Father did not have justiﬁ#bie cause for failing to
pay support. The magistrate ordered, t:harefora, that Father’s consent to the adoplion was nol
necessary, Father filed timely objections 1o the magisirate’s decision.

{44} In his objections, Father argued that the two “ﬁnaﬁciai items,” i.¢., the gift card
and cash, he sent to M.B. af Christmas and her birthdey constituted support for purpeses of
negating the applicability of R.C. 3107.07. In addition, he argued that; should the frial court
determine that he faﬂed to provide any support 10 M.B., then hus faﬂura was justified by his
circumsiancés. Stepfather filed a response in ppposition to Father's objections. On February 19,
2010, the probats cout found that Father had communicated with M.B. during the adoption
period and that he had paid child support untl seven months prior o the commencement of the
adoption period, although he failed 1o make any child support payments to either Mother or the
re!évant child support agency during the adoption p::ﬁcad. In addition, the probate court found
that the Christmas gift card and birthday cash which Father sept divectly to the child were “not
for necessities” and, therefore, did not cogsﬁtu;e support. Tﬁe probate court then found that
Father’s failure 0 pay support for the child during the adoption period was without justifiable

‘ cause,. Consequently, the probaie court overraled Father’s objections, adopied the Mag‘;straie’s
decision, and ordersd that Father’s consent 10 the adoption was not necessary pursuant .to R.C.

3107.07.
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15} . Father filed 2 timely appeal, raising one assignment of error for Teview,

ASSIGNMENT OF ERROR

“spAVMENTS OF CASH AND GIFT CARD TOTALING §185.00 ARE
SUPPORT UNDER [R.C.] 3107.07 AND THE COURT ERRED IN FINDING

PATHER'S CONSENT UNNECESSARY.”

{5} Father argues’ that the pmb&te court erred in concluding that his consent © the
adoption of M.B. was not required pursuent to B.C. 31 07.07 because he had failed to pay support
for the child during the one yeax period immediately preceding the filing of the adoption petition.
This Court agrees. |

77 The issues of Father's communication with the child and any Justifiable cause for
failure to provide support and maintenance are BoOt at issue in this appeal. Rafher, Father merely
chalisnges the prgbam court’s finding that his gifts to the child in the smount of $185.00 did not
constifute suppoit.

ﬂl'{ﬁjﬁ} Stepfather urges this Court review the matier to determine whether the probate
court’s finding tﬁat parental consent i unnecessary wes against the manifest weight of the
evidence. The case he cites in support, however, bolds merely that the probate cours
datermmaﬁcn regardmg justifiable cause will not be disturbed uniess it was agmmt the manifest
weight of the evidence. See In re Adoption of Bovet! {198? }, 33 Ohlo St. 3d 102, 105, Whether
Fatiﬁer had justifiable ﬁause for any failure to pay suppori, however, is not before this Court on
appeal. Rather, Father challenges the probate court’s determination that the money he provided
' {o the child was not in the nature of support. Our review of that issue pecessarily reguires us 1o
determine the meaning of “maipienance and support” as coptemplated by the statute. “An

appellate court’s review of the interpretation and applcation of 2 statule is de novo {and we may]
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not give deference to a wial court’s determination [in that regard]” In re Barbertan-Norion
Mbsguim Abatement Dist., 9th Dist. No. 25 126, 2010-Ohio-6494, atq11. |

9} R.C. 3107.06 enunciates the general reguirement that a father must execuie a
written consent bé:fo:e znother person may aciof;t his child, R.C. 3107.07 sets forth exceptions 1o
the consent requirement. L

1€910) The version of R.C. 2107.07 in effect at the time relevant to this matter staics, in
pertinent part:

“Consent to adoption is not required of any‘of the following:

“(A) A parent of a minor, when it is alleged in the adoption petition and the courl
finds after proper service of notice and hearing, that the parent has failed without

'

justifiable cause o communicate with the minor or to provide for the mamienance -
and. support of the minor as required by law or judicial decree for a period of at
jeast one yser immediately precedirfy éither the filing of the adoption petition or
the placement of the minor in the home of the petitioner.”

The peiitioner has the burden of i;zrovi-ng, bj' clear and convincing evidence, that the natural
parent failed tﬁ provide for the maintenance and support of the child, Gorski v. Myer, 5th Dist
Ne. ?005(3;%@0033! 2005-0Ohio-2604, at 413.

€13} This Court has adopled the well established view that “the consent provisions of
R.C. 3107.07(A) arc ta be strictly coastrued to protect the inierests of the nonconseniing parent.”
In the Matter of the Adoption of Jarvis (Dec. 11, 1996), 9th Dist. No, 17761, citing In re
Adoption of Sunderhaus (1992), 63 Ohio 5t34 127, dnre Adoption of Holcomb (1985), 18 Ohio
St 34 361. Moreover, we recognized the termination of & parent’s rights by way of adoption as
“gp exireme measure,” requiﬁng that the parent’s failure to provide maintenance and support
niust sise to the level of abandonment and loss of interest in the child. 1d., citing in re Adoprion

of Mackall (Apr. 24, 1985), 9th Dist. No. 1365,
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_{%{12} | The applicable version of the statute &oés not define the terms “maintenance and
support.™  Morgover, althpagh Sub. S.B. 189 out of the 128th General _Assanﬁbly proposes
amendments fo the current version of the statute whick would clarify the meaning of
“maintenance and support,” those amendments have not yel been adopted and, in any event,
would .not apply- refroactively 1o this cése, See, .8, I re Adoprion of W.C., 189 Ohio App.3d
386, 2010-Obio-3688, at 933-42 (recognizing a parent’s constitutional fundamental liberty
intérés’s in ratsing his child; the unconstitutional retroactive application of laws io yrgtectéd,
vested ;igh.ts; the legislature’s lack of an cxpress imtent that R.C. 3107.07 be applied
retroactively; and tk;e 5urdensorﬁe, rather than merely remedial, nature of the amandﬁmnt}; ses,
alsc, VanBremen v. Geer, 187 Ohio App.3d 221, 2010-Ohio-1641.

{§13} Whete the legislature has failed to define torms, this Court recogaizes the basic

rule of construction by which we accord words their ordinary meaning. 4bsolute Machine Tools,

| fnc._v. Liberry Precision Industries, Lfi, oth Digt. No. 08CAD09503, 2009-Obio-4612, at §135,

citing Ir re Adopiion of Huitzil (1985), 26 Ohio App.3d 222, 223. Other districts have done the

same when considering. the meaning of the “maintenance and support” discussed in R.C.

© 3107.07. Ses, e.g., Garner v, Greenwalé, 3th Dist. No, 2007 CA 00296, 2008-Chio-5963, at 726

Black’s Law Dietionary (8 Bd.2004) 973 defines “maintenance” as “[flinancial support given by

one person to another{.]” “Support” is defined zs “[sjustenance or maintenance, esp., articles

such as food and clothing that allow one to live in the degree and comfort to whick one is

accustomed.” 4. at 1480, In addition,

“Ag long as the parent makes some provision for the support of the child during
the one vear preceding the adoption petition, the statmory condition for
dispensing with the parent’s consent to an adoption is not satisfied even if the
amaounts are relatively small compared to the support obligation. A court shounid
consider a parent’s nonmonetary contributions of clothing, shoes, and diapers fo &
child, *Maintenance and suppert,’ within the meaning of the statute providing
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that a natural parent’s consent io adoption is mot required if the natoral parent
faijed withowt justifiable cause 1o provide mmintsnance and support for the chiid
for one vear, does not simply refer to child-support payments ot other monctary
contributions; #t may mean any type of aid o feed, clothe, shelter, or educate the
child, to provide for health, recreation, or travel expenses, or to provide for apy
other nesd of the child. When a natural parent is accused of not having provided
support and maintenance for one year without justifiable cause, the reievant
inquiry is not whether the parent provided support, but whether the parent’s
failure to support is of such magnitude as to be the equivalent of abandonment.”
47 Ohio Jur.3d Family Law, Section 895,

14} In this case, the parties do pot dispute that there was 2 child support order in effect
and that Father had not made any child support payments through the appiicable child support
enforcement agency. Moreover, the parties agree that Father did not send any money for the

Banefit of the child directly to Mother during the adoption period. This Court has recognized

that “when a husband and wife are divorced, their obligation to support 2 minor chiid is goverped

by the domestic relations child suppori statute, R.C. 3109.05." Jarvis, supra, citing Meyer v.
Meyer (1985), 17 Ohio $t.3d 222, 224. However, we also recognized in Jar-vis that there are
pmceduml'mechanism's by which & parent may compel the payment. of child support by the
other. In Jarvis, the divorce decree noted that the issue of child support was being “held in
abeyanee,” Accordingly, the father wes not under court order to suppart the child, so we
recognized the parent’s common law duty 1o suppert his child. We noted that the mother could
have moved the domestic relations court for an order of support. In the instant case, where 2
support order existed, Mother could have filed a contempt moti(m based on Father’s failure 1o
pay child support, A finding of contompt and sny coneomitant orders designed fo compel
compiiance with the sapport order are the consequences Father might have reasonably expected
in this case. Under the circumstances of this case, however, Father should not have reasonably

expecied an involuntary termination of his parenial rights.
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sy The parties agree ihat Father sent a $125 Aeropostale gift card at Christimas and
$60 in cash in April 2008 directly to M.B. Father conceded that he sent both to the child as gifls.

Wty “Faere i a split of suthority on whethef certain gifts or other monewry
contributions may constitute support. For example, the Teath Dis‘ifi_ct Court 0{ Appeals affirmed
the trial court's finding that the pﬁtative father had failed 1o provide sapport © his child when he
merely purchased 5133 worth of tovs and clething for the child as gifis at Christmas because the
child already possessed a cufficient amount of toys and clot ing. In re Adoption of Strawser
(1987), 36 Ohio App.3d 232, 234-5. The Stmwser court forther concluded that the {ather’s
provigion of medical insurance for the child, purchesed for $6.00 per meontk and of which the
mother knew nothing, did not constifute support because it had no real vaiue i the child, Id.
The Sixth District Court of APy Is has smictly construed the meaning of the word “support” 10
mean only those mbﬁiss paid direcily fo the child’s paremt or the appropriate child support
ureen: and not money given directiy 10 the chiid. In the Matter of the Adoption of McCarthy

(Jan. 17, 1992), 6th Dist. No. L-91-199. The MeCarthy court construed & %10 bill and four $1

" bilis sent directly to the child in two letters fom the father as gifts which would not consfihute

support for purposes of R.C. 3107407, K. In addition, the Eleventh District Court of Appeals
concluded that a father who paid child suppart in the amount of $329.40, an amount jess than
three percent of his income, had failed to provide mainienance and support for his child so that
his consent to adoption was 1ot requited. In e Adoption of Wagner (1 997), 117 Ohio App.3d
448, 454, The Wagner court also discounted the father’s payments for medical insurance for the
ohild because fhe mother was Unaware that the benefit existed. Id. Op the other hand, some
courts have recognized the provision of maintenance and support where & parent has made only

meager child support payments 0 the eppropriste SuppOIt burean.  Ses, BE. Celesting v,

APPENDIX 15



8

Schneider (1992) 84 Chic App.3d 192, 197 (father’s p.ayme.nt- of §36 io supéoﬁ ‘burzan
congtituted support for purposes of R.C. 3?0?.{}7); Vecohi v. Thomas (1990), 67 Ohio App.3d
688, 691 (father’s payment of 5130 to support hureaw constituted support for purposes of R.C.
3.1'{).7.6’73, Moreover, the Third District Court of Appeals has recognized z father’s car% for the
child’s physical needs during visitation as support for purposes of R.C. 3107.07, even in the
absence of any payments to the child support enforcement agency. [ the Matter of the Adoption
qf Huffman {(Aug, 29, 1986), 3d Dist. No. 10-85-4. Neither the Ohio Supreme Cowrl nor this
Court, however, has addressed this particular 1ssue.

37 In this case, We conclude that the two mmatmy‘ gifis 1o the child constittied
maintenance and support. Despite the lack of child sepport payments, Father's monetary gifts 1o
M.B. evi_cie:ﬂced nis intent not to abandon his child. The gift cdﬂf was fom a cipthing store,
which enabied the child to purchase clothing, an undeniable necessary. in addition, it is difficult
to see how the $60' in cash for the child's birthday did not provids the means by which the child
raight attain sdditional comfnrts; Although not child support pursuant o a judicial decree, those
monies served to provide addit&ongl financial support for the benefit of the child, Accordingly,
there was ciear and convincing evidence that Father provided for the maintenance end support of
M.B. during the adoption period by virtue of his two monetary gifts to the chitd. Although
Father's total financiel contribution to the child’s welfare was smail,' the timing of the
coniributions was thoughtful apd clearly evidenced his mient not {6 ahandon the child
Accordingly, the irial c.ourt ered in construing Father's contributions as a fzilore o provide
maintenance and support for the chiid. Therefore, the probate court erred by conchuding that
Father's consent to the adoption of M.B. was not required. Father's essignment of error is

sustained.
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Iﬂ.
{18} Father's sole assignment of arror is sustained. The judgment of the Summit
County Court of Common Pleas, Probate Division, is reversed and the. cause remanded for
further proceedings consistent with this opinion.

Judgment reversed,
and cause remandsd.

There were reasonable grounds for this appeal.

We order that a special mandais issue out of this Court, directing the Court of C’ommﬂn.
Pleas,_é‘,bunty of Sﬁwmit, State of Ohio, 10 carry this judgment into execiution. A certified copy
of this journal entry shall consitute the mandate, pursuant o App.R. 27 |

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Cmuzt of Appesls at which time the
period for review shall begin 0 rﬁﬂ, AppR. 22(E). The Cierk of the Court of Appesls is
insu'aé:ted to mail a notice of entry of this judgment to the parties aﬁd to make a notation of the
mailing in the docket, pursusnt © App.R. 30.

Costs taxed to Appellee.

A Wﬁ@,{/\ |

DONNA 1. CARRE.
~ FOR THE COUR

WHITMORE, J.
CONCURS
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MOCORE, T.
DISSENTS. SAYING:

919} The majority concludes that a $125 gift certificate at Christmastime and 2 $60
cash gift at MB.s birthday are sufficient to establish mainienance and support by Father when
he mads no support payments for oné yeat. 1 must respectfully dissent. 'I:he: majority correcily
points out that the lerms “maintenance and support” are not daﬁne;i in this section of the Revised
Code. As 2 result, we give those terms fneir ordinary meanings. The American Heritage
Dictionary defines "‘.maintanance” ag “Ttlhe action of mainiaiﬁing{;} * % # [tlbe state of béing,
mintained[;] * o *. B means .of ma_imaining or supporting.” The Auerican Haﬁtage Dhctionary
(Second Cotiege Ed. 1095 757. “Maintain” is defined as “[fJo provide for,” to “.susmin,” Id.

“Support” is defined as “[tlo provide for or maintain, by supplying with rooney of necessities.”

Y4, at 1222, These are common, ordinary meanings of the terms. A gift certificate at Christmas

and & small cash gift st a child’s birthdey do not, in my mind, constitute support. Those are
toksns of affection that are expected from friends or relatives who have no obligation for
maintsn&nce. Even Father recognized that they were just gifts. Fe was not “maintaining” ©f
“supporﬁng” M.B. in any real sense of those words.

{620} Father did not send amy mONey for MB. to Mother for the child’s support.
However, the majority notes that Mother did not seek a motion for contempt with the tnal court
of in any other way atismpt to compel Father to meet his obligation. It argues that Father might
have reasonably expected contempt orders as Ia result of his recalcitrance, but he could not expect
an involuntary fermination of his parental rights. Contempt proceedings were certainty available
1o Mother; however, the majority misses the point. Father was aware during the entire year that
he had not f.nada a single support payment. We recognize the legal mexim that each person iz

presumed to know the law. Siafe v. Pinfcney.(l%ii), 36 Ohio St.3d 190, 198, R.C. 3107.07(A)
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provides that consent for adoption is not required where a parent éf a minor ;':hi}d has failed to
provide for the maintenance and. support of that child as required by legal decres for & period of
at lsast one year.. Because of Father’s failure to meet his obligation, the responsibibity for tafmng
care of MLB. fell on Mother as custodial perent. I would be hesitant to place any fw‘«‘her"
resgcnsibiiity upon her (such as putting him on notice) than that which she alre.aﬁy bears.

| {421} Pareniing ivolves saerifice and responsibility. While one parent meets the day-
.tc,\»day expenses of providing for food, clothing and shelier, I don’t think it wise to allow the
other to show up with gifts on holidays and censider that as the type of support and maintenance
{hat ‘riggers & notice of the intent to adopt. If the statutory provision of whether Father had
jastifiable cause for failure to pay support were an issue, the result might be different. Hoﬁevez:,
on the legal issue of whether his two holiday gifts constitute maintenance and support, I agree

with the trial court that they do not. Accordingly, 1 would affirm.

APPEARANCES:

SCOT A. STEVENSON, Attorney at Law, for Appeliant.

DIANA COLAVECCHIO, Attoraey &t Law, for Appelice.
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Aa of Mar 23, 2011

In the matter of the adoption oft Ryan Michael MeCariy, Brian John MeCarthy
Beniye Lorreine MeCarthy Appelants v. Gary Groszewski Appeliee

‘Court of Appeats e L-91-1%9

COURT OF APPEALS OF OEIO, SDITH APPELLATE DISTRICE, LEUCAS
COUNTY

1992 Ghio App. LEXIS 103

January 17, 1992, Dacided

PRIOR BISTORY: [*1] Trial Conrt No. AD 90-

0105

CASE SUMMARY:

PRGCEDURAL POSTURE: Appeltants mother and
siepfuther sought review of a. judgment of the Probate
Division of the Court of Common Pleas of Lucas County
{Ohio), which had denied their petition for the. stepfa-
ther's adaption of the mother's child. They contended fhat
the probate court erred in finding that appeliee father's
consent was reguired to the agoption.

OVERVIEW: Themother and stepfather aiteged in their
petition that the father's consent to the adopion was not
required, Ohio Rev. Code Ann. § 31G7.07(4) provided
fhat consent was not required it the father had failed
without justifiable cause 1o pravide support for the chiid
during the year prior 10 the filing of the petition. The
Father had been incarcerated for much of the year and
had made no payments through the child support en-
forcement agency. He had, however, mads (WO Paymenis
totaling $ 14 direetly to the chiid during the year, The
probate court fourd that becanse of these payments the
¢ather's consent was required. The court held that under
Ohio Rev. Code Ann. § 2301.36(4) the fathet's payments
were considered gifts and not suppost for the child. The

probate coust erred in finding that the father had pro-
vided any support for the child during the year.

OUFCOME: The court reversed and remanded fhe
judgment of the probate cour io determine whether thete
was o justifiable cause for the father's failure to support
the child.

LeyisNexis(R} Headnotes

Famfly Law > Adoption > Consent > Biologicel Parents
Femily Eaw > Adoption > Consent > Exgeptions

. [HN1] The Ohio starute which govemns when the consent

of a natural parent is required for the adoption, of the
paren{’s child is Ohic Rew. Code Ann. § 3107.07, Section
3107.07(4) provides thai consent 10 adoption i not re-
quired wheg it is atleged in fire adoption peiition and e
court finds after proper service of natice and hearing,
that the parent has failed without justifizble cavse ©
communicate with the minor of 10 provide for the main-
temance end support of the minor of reguired by law or
judicial decree for a period of a1 least one year immedi-
ately preceding eitber the fling of the adoption petition
or the placemient of the minor in the home of the peti-
nonet.
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Evidence > Procedural Considerations = Burdens of
Progf > Clear & Convincing Prosf

Family Law > Adoption > Procedures > General Over-
view _

Family Law > Child Suppar!t > General Ovarview
{HpM2] The party segking permission {0 adopt has the
wurden to estabiish by clear and comvincing evidense
{hzt: (1) the natural parent has not supported the child for
one year before the petition for adoption was filed; and
(2} e failure 10 provide support was without justifiable
canse, Once the petitioner has estabiished, by cicar and
convincing evidence, that {hye matwai parent has faited to
support ihe shild for at Jesst the requisite one year pe-
riod, the burden of going forward with the avidence
shifis to the natyal parent 10 show some facially justifi-
sbie cause for such fathwre. The burden of proof, how-
ever, remains with the petitioner,

Civil Protedure > Appeals > Standards af Review >
General Overview
Family Law > Adoption > Consent > Geaernd Overview

| [HNG) A trial courts suling on the issue of whether the

nasural parent faiied 1o provide suppott with justifiabie
cause should not be reversed on appsal unless the ruling
is against the manifest weight of the gvidence.

Family Law > Child Sapport > Obligations > General
Ovarview '

THN4) Ohio Rev. Code Ann. § 236)1.36(4) provides that
wpon issuing of modifying a support order or issuing of
medifying any order described in Ohie Rew. Code Ann. §

" 8113.21D), the coutt ghall reruire that support paymenis

e made to tne child suppott enforcement agency of the
courtty as trustee for remittance 1o the person entitied ©
receive paymenis. Any payment of money by the person
responsible for the Supporl PAYMERts under a support

_ order to the person entitled t© jeceive the sugpoett pay-

ments that is not made to the child support enforcement
agency in accordance wWith fhe applicable suppori order
shall not be considered as a payment of support and,
puless the payment is made to discharge an obligation
other than support, shall be deemed to be a gift.

Goversmenis = Legislation > Emterpretation

{FIN5] Ghio Rev. Code Ann. § 1.42 provides that words
and phrases shall be read in context and consirued ac-
cording to the ruies of gramnal ané cOmMmon ugage.

Words and phrases that have acquired 2 echpical or 2

particular meaning, whether by \egistative definition of
otherwise, shail be construed accordingly.

bage 2
LEXIS 103, %

Family Law > Child Custody = General Overview
Family Lew = Child Support = Ohtigations > Generol
Dverview

Feamuily Law > Guardians > Genaral Overview .
THING] Ohio courls CORSIue the tarm "suppor(’ used in
Ohic Rev. Code Ann. § 3107.07(4 w© epcompass situa-
tions wlere Natal parenis are subject to court mposed
support orders. The common usage of he word support
carries wilh 7t the commotation thal paymenis wili be ~
made 10 the child's custodian of © & pureas which will
forward the paymenis 1o a childs custodian for direct Use
for items such Bs food, clothing, and shelter for the child.
Payments made directiy to ibe child congtitute & gifl a3
there is ho indicetion that the payments Will ever reach
the custodian of the child o be used for the child's needs.

| COYUNSEL: Jobn F. McCarthy and Werren D, Wolfe,

for appeliants.Gregg 73. Hickman, for appeliee.

JUDGES: Pster M. Handwork, F.1., James R. Sherek, ..
CONCUR. George M. Glasser, 1., concurg in judgment
omiy.

QFINION

BECISION AND JOURNKAL ENTRY

This ix an appeal from 2 judgment entry of the Locas
County Court of Comman Pleas, Probaie Division, in
which the court dispuissed 2 petition for adoption fited by
appellants. The court ruied that the petition seeking per-
mission.for & hughand to adopt the soB of his wife could
not be granted as the child's nataral father did not give
consent o the adoption.  Appeliants, the husband and
wife, have presenied one mssignment of error for this -
courl's consideration which states:

. 4. The Probate Coust Erred in Finding that Without
Appellee's Consent, Appellamg’ Petition for Adeption
Must Be Demed Because a8 2 Matter of Law Appeliee
failed to Support His Son for at Least Ove Year Preced-
ing the Filing of the Petition for Adoption and-His Faile
ure To Pay Support Was Without Justifiable Tause.”

Afier carefully reviewing the record, we conclude
¢aat the ruling of the Tucas County Court of Common
Pleas, Probate Division, requiring [*2} the consent of the
child's natural father for an adoption was against the
manifest weight of the evidence.

[FINi] The Ohie siatute which govems when the
consent of a natural parent is Tequired for the adoption of
the parent’s child is R.C. 3107.07 which reads m perti-
nent part:

nConsent 1o adoption is not required of any of the
following:
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"(A)} A parent of a minor, when it is alleged in the
agoption petiifen and (he court finds after proper service
of notice and hearing, that the parent has fatled without
justifizble cause’ 1o communicate with the minor or 10
orovide for the maintcnsace and support of the minor a8
reguired by law or judiciz] decree for 2 period of at least
one year immediately preceding either the filing of the
adoption potition o the placement of the minoy i the
home of the petitoner.” & C. 3107.67(4;.

When appeflants fiied the petition for the adeption
of the minor child in this case on July ©, 1990, appellants
indicated that appeliee’s consent for the adoption was 510t
required even though he was the child's natural father as
he had failed without justifiable cause &0 provide suppott
for the child for at feast one year smmediately preceding
the filing [*3] of the petition for an adoption. A hearing
was conducted on November 21, 1990, to determine
whether the consent of appeliee could be waived. The
Supreme Count of Ohio has indicated that [HNM2] the
party seeking permission fo adopt has the burden o es-
tablish by clear and copvincing gvidence that: (1) the
naiural parent has not supported the child for one year
before the petition for adoption was filed; and (2) the
failure 1o provide supporl was without justifiable cause.
In ve ddoption of Bovet (1987), 33 Ohio S1 34 102,
paragraphs iwo and three of the sylisbus. The court has
stated:

"COynce the petitionsr fas . estabiished, by clear and
CONVINTIRg evidenee, that the natural parend has failed to

...support the child for at least the requisite one year pe-

siod, the burden of going forward with the evidence
shifis to the natural parent 10 Shew some Facially justifi-
abie cause for such failure, The burden of proof, how-
ever, remains with the petitioner.” Jd. at paragraph two of
the syllabus..

Al the same time, the Supreme Court of Oblo indi
cated fhet [HN3] & wial court's ruling on the issue of
whether the natural parent failed 1o provide support with
justifiable cause should not be reversed [¥4] on appeal
upless the ruling is against e manifest weight of the
evidence. Jd, at paragraph four of the syilabus.

Al the hearing conducted by the lower court, evi-
dence was introduced showing that when appeljee was
divorced from the childs mother, the Lucas Courty
Court of Common Pleas mmposed an abligation for sup-
port of the child on appelies, Further evidence was intro-
duced to show (hai appelice had failed to rake any pay-
ments on the child support tarough the Lucas County
Child Support Enforcement Agency for ai least one year
preceding the filing of the petition for adoption. Appeliee
then assumed the burden of going farward with the evi-
dence, Appeliee agreed thal he hed not made any child
support payments through the. Lucas County Child Sup-

port Enforcement Agency. However, appelice testificd
tha during much of the vear preceding the filing of the
petition for adoption he was incarcerated for varicus vio-
lations of the law semming from his problems with ai-
coha! abuse. He acknowledged that theve were short pe-
riods of time during the year preceding the filing of the
petition when he was 10t incarcerated. He also acknowl-
edged that during those periods of time he failed 0 saei
[*5] employment. He iestified thas in the year preceding
the filing of the petition for adeption, he eamed § 20C.
He testified that he eamed thie money cleaning buildings
for an acquaintanoce. He then testified that during the year
immediatcly preeeding the filing of the petition for adop-
tion, he sent his son & totat of § 14. He stated that ke in-
cluded 2 $ 10 bil} in one Jetier which he sent his sor and
four § 1 bills in 3 second telter which be sent directly to -
his son. Afier making that disclosure, appellee was ques-
tioned by appeliants’ attorney and responded as follows:

“(3. But you didn't give any money ¥ your former
wife?

w4 Well, 1 figure that I've given ber enough in my
lifetime, I would give some o Ryan.

*{y. You say you figure you have no obligation to
support your child?

A Those were your words, sir. No, 1 don't fipure-~

%7, You said to'me that you had given her enough in
vour lifetime, right? ‘

A, Yes, sir,

e % %

(). Just (o esiablish thet was not direcied 1o youwr
former wife in the terms of child support?

“ . Bxcuse me?

"), That money was not sent 1o your former wife to
meet your child support cbligations, was it?

wp [%6] Well, i was sent {0 Ryan, and I'm assuming
that they don't let him handie that kind of money, and
Tienise would take the money and spend it In whatever
fashion would be reasonable.

3. You don't know that then?
" A, No. I dor't know that."

The trial coust, considering this testimony, ruled that
zppellee had provided support in the amount of § 14 10
his child during the year immediately preceding the fil-
ing, of the petition for adoption. Accordingly, the court
ruled that the petition for adoption cowid not be granted
ahsent approval from gppelies. since appellee refused to
consent ip the adoption, the petition for adopilon was
disrmssed.
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Apnellants urged the irial court fo consine the § 14
given to the minor child 4s & gift. In suppost of their ar-
gurnent, appellants poinied © the provigions of R.C
2307.36¢4) which state in pertingnt part:

{FIN41 "Upon issuing or modifying o suppart order
or issuing or modifying any order described in divisien
(D) of section 3113.2] of the Revised Code, the court
shall require {hat support paymenis be made to the child
support enforcement agency of the county as irustes jor
remittance to the person entitied 1o receive paynents W
* Any [*7] payment of money by the person Fesponsi-
bie for the support payments under a support order to the
person entitled to receive the support paymenis that is
not made to the child support enforcement agescy in
accordance with the applicable support order shalt not be
considered as & payment of support aad, uniess the pay-
ment is made to discharge an obligation other than sup-
port, shall be deemed to be a gt " R.C 2301.36.

The wial court rejecied the argument of appellants
stating: .

“Wnder R.C. 2301.34(B), which definen the phrase
'support order.’ no section under Chepter 3107 of the
Revised Code, which deals with adoptions, is referred to.
The word 'support’ and the phrase ‘support order’ have
swo different meanings, hence the support order men-
tioned wnder R.C 2301.34/4) has no application to the
support called for under R.C, 31 G7.07(4."

. Ny citations were given by the trial court t sapport
its gonclusion. R.C. 142 siates:

- THINS] "Words and phrases shall be read in coptext and

construed according io e ruies of grammar and com-
mon usage, Words end phrases that have scquired 2
sechnical or a particuler meaning, whether by legislative
definition or otherwise, shall be construed %8} accord-
ingly." &:C 1.42.

Qur review of existing cese law in Ohio demonstrates
that (HIN6] Ohio courts have construed the term "sup-
port" used in RC 3107.07(4) o encompass situations
where natural parents were subject to court imposed sup-

part orders. See Ii re Adoption of Bovett, supra {natural
father's failure to pay court imposed child support arder
constitnied failure 1 provide support without justifiable
cause). In pddition, we find that the common usage of the
word support carvies with it the comnotation that pay-
menis will be made 1o the ¢hild's cusiodian orto 8 burean .
which will forward the payments o a child's custodian
for direct use for items such as food, clothing, and shelier
for the child. Payments made directly fo the chiid consti-
tute a gifi as there is no indication that the payments will
ever reach the custodisn of the child fo be vsed for the
child's needs. Accordingly, we find that the iial court's
ruling that the payment of § 14 to the child constitoted
support was against the mnifest weight of the evidence
in this case. To the extent that appellants' sole assign-
sment of eror chalienges the trial courts ruling that ap-
pelize did provide some support 1o his [*9] son in the
year inumediately preceding the filing of the wdoptien
pétition, the assignment of errer is well-taken. However,
this court declines to make any rufing as to whether the
faitare to provide support was without. justifiable cause.
Rather, we remand this case o the Tucas County Court
of Commen Pless, Probaie DHvision, for the court o
conduet further proceedings w determine whether the
fajlure 1o pay support was without justifizble cause. Ap-
pellant's sole assignment of ewor is well-taken in part
and not well-taken in part.

The judgment of the Luces County Court of Com-
mon Pleas, Probate Division, is reversed. This case i5
remanded for further proceedings consistent with this
decision. Appelice is ordered to pay the court costs of
this appeal.

A certified copy of ‘this entry shall constitnte the
mandate pursvant to Ruie 27 of the Rules of Appeilate
Procedure. See also Supp. R, 4, amended 1/1/80,

Peter M. Handworle, P2,
James R, Sherck, 1.,
CONCUER,

George M. Glasser, J., conowrs tn judgment only,
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EIFTH APPELLATE DISTRICT
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THE ADOPTION OF:

KAT.P. AND KAS.P.

CHARACTER OF PROCEEDING:
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Fairfield County, Case Nos. 09CA10 & 0BCATT 2

Farmer, P.d.
@1t On May ng, 2008, appeilee. Jimmi Popoavski, filed a netition to adopt his

swo tainor stepchildren without consent of their biological father, appeilant, Sasho

" Dukovski, A hearing was held on October §, 2008, By entry filed January 27, 2008, the

tris] court found appshiant's consent was not needed because appeliant failed without
.jﬂstiﬁa’oie cause to provide for the maintenance anc support of his minor childrén for at
Eeaét one vear prior fo the filing of the petition, and falied without justiffiable cause io
Cammuhi%:ate with his children for at least one yaar prior {o the filing of the petition.
g2y Appellant filed an appeal and fhis matier is now before this (,;ourt for
considaration. Aésigmﬁents of error are as follows:
;
ich “THE TRIAL COURT ERRED TO THE PREJUDICE OF THE
BIOLOGICAL FATHER IN DETERMINING '%*HAT HIS CONSENT TO THE ADOPTION
OF HIS MINOR CHILDREN WAS NOT NECESSARY PURSUANT TO R.C. 3107.07(A)
AS SASHO DUKOVSKE HAD COMMUNICATED WITH HIS CHILDREN WITHIN THE
YEAR iM.MEDiATELY PROCEED.!NG FILING THE PETITION FOR ADOPTION.”
i _
s@ay  “THE TRIAL COURT ERRED 7O THE PREJUDICE OF ThE
BIOLOGICAL FATHER IN DETERMINING THAT HIS CONSENT TO THE ADOPTION
OF HIS MINOR CHILDREN. WAS NOT NECESSARY PURS.UANT TO R.C. 3107.07(A)
AS SALSHC} DUKOVSK] HAD PROVIDED MAINTENANCE AND/OR SUPPORT FOR
Hie CHILDREN WITHIN _THE YEAR IMMEDIATELY PROCEEDING FILING THE

SETITION FOR ADOPTION.”
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tHi
@5y "ANY EAILURE BY SASHO DUKOVSKI T0 COMMUNICATE WITH HIS

CHILDREN WITHIN THE YEAR IMMEDIATELY PROCEEDING FILING THE PETITION

EoR ADOPTION WAS JUSTIFIED PURSUANT TO R.C. 31CT.OTA)"

v

156} "ANY FAILURE BY SASHO DUKOVSK! TC PROVIDE MAINTENANCE |
ANDIOR SUPPORT FOR HiIg CHILDREN WITHIN THE YEAR IMMEDIATELY
PROCEEEDING EILING THE PETITION FOR ADOPTION WAS JUSTIFIED PURéUANT
TO R.C. 3107.07(A)."

| L, 6, 1,V

197 | We will address these assignments coliectively as they relate lo the same
facts and the sam.s determinations by the trial court. |

g Appeliant claims the srial court erred in finding that he provided no support
for his children and had no contact with his chitdren for at least one yeal prior ioc the -
filing of the adoption petition.

@9y The applicable standard for an adoption without consent is confrolled by
R.C. 3107.07 whicﬁ states the_z following:

ey "(A) A parent Gi & minor; when i is alieged in the adoption petition and the
court, aﬂe.;r proper service of notlce and hearing. finds by clear and convinging evidence
that the parsnt has failed without justifiable cause to provigs more than de minimis
contact with the minor or 1o provide for the mainienance and support of the minor s

required by law or judicial decree for a petiod of al least one ysal immediatety
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prec_ed}ng sither the filing of the adoption petition or the placement of the minor in the
home of the petitioner.”

@11y ;'The party petitioning for adoplion has the burden of proving, by clear and
convincing evidence, that the parent failed 10 c;ommunioate with the _chiié' during the
reguisiie oﬁew}fear period and that there Qas no justifiable cause for the failure of
c_:o_mmuﬂicét‘lon." in re Adoption of Halcomb (1985),.‘18 Ohio St.3d 361, paragraph four
of 'thé syliabus, "Clear and cemrinciﬁg evidence is that measure or degree of nrool
which is more than a mere ‘pre%;ionderance of the evidénce,’ but not fo the extent of
such certainty as is required beyond & reasonahle doubt’ in oriminal cases, and which
will produce in the mind of the trier of facts & firm befief or conviction as to the facts
sought to be estabtééhed-" Cross v. Ledford {1854}, 164 Ohio St 469, paragraph three
of the syliabus. |

13125 An appeliate court will not disturb a trial court's decision on adoption
unless it is against the manifest weight of the evidence. in.re Adoption of Masa (1986),
23 Ohic §1.3d 163. A judgment supporied by some competent, credible svidence will
Aot be reversed by a reviewing court as against the manifest weight of the evidence.
C.E. Morris Co. v. Foley Construction Co. (1878}, 54 Ohio St.2¢ 279-.. A reviewing court
must not substifute its judgment for that of the trial court where there exisis some
competent and credible evidence supporting the judgment rendered by the trial court.
Myers v. Garson, 66 Onio $t.3d 810, 1683-Chio-8.

{913} In its entry filed January 27, 2009 al Findings of Fact Nos..a and 11, the
yrial court fcnind that appeltiant provided no support and appellant had no contact with

the children during the one year periot praceeding the filing:
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) {é{lzﬁ} “as of October 1, 2008, the total balance due and owing by Mir. Dukovski
for children support was $38,205.09 for these children. Mr. Dukovski paid no child
support during the ong 'year pr‘:ar io the Adoption Petitions being filed, May 20, 2007
through May 20, 2008 thrcugh the Child Support Enforcan:xent Agency (CSEA) or
otherwise. Further Mr. Dukovski paid nothing in criitd suppert for these chiidren

through CSEA of otherwise for the ﬁve year period prior ic the filing of these Petitions

for Adoption. Additionally, the children and Wrs. Popcevsk @ceweﬁ no other form of

éupport from Mr. Dukovski, or from anyone on his behaﬁ, during the five year period
preceding the filing of the Adoption Petifions.

15) “The children have not seen Of spoken with Mr. Dukovski or received any
mail or the other commutication since late 20037

#16) Basically, thers are few contested facis on the izsue of providing support,
The child support records substan’ciéte that appeii_an’t paid no support from May 30,
5007 to May 29, 2008. T. at 11. This occurred despite tﬁe fact that appetiant sought
and received @ recched chilg support order o February 26, 2007 becauss of his limited
income ($115.00 per month from the county for disabiiity). T. at 10, 57, 78. Appeliant
admitted to paying no child support in the one year procseding the filing of the petition
necause he did not have an income excep; for his disability which was delayed because
of & lack of documentation. _at 58-57, 72-T4. Appeliant had been denied social
security disability and the mattér was currently in the appeals process. T. at 58-89,

| {417} Appeliant slaimed he had & justifiable cause for not supporting the children
{.e., an automobile accident in 1897, He iestified he suffered neck, head, and back

injuries ‘which preventad hirm from working of being & reliable worker. T.at 58-80, 63,
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86-67, 70-71. He also suffered from anxiety attacks and depression and an inabiiity i©
grive. T.at 61, 66-68,70-71, 216-217.

srigl This festimony is in s’:ar?~ contrast 10 the testimony of several witnesses
wﬁﬁ stated appellant performs in a band and the performances are very -physicai, ‘T.‘ at
118-118, 132 145, 148, 160-101. in addition,_ afier the ac;ideﬁt, appsilant completed
nie music degree at The Ohio State University. T.at 81,

‘ng?} Appeiianf‘s hvang exXpenses were small ang he relied on his paseﬂi@
support. 1. at 72 o1. Baszca&iy the $115.00 per month was his.io freely spend, T at
22, 79. Howeval, appellant did not even attemp‘{ to pay & pariial amoury of the reduced
child support order untit afier the adoption petition had been fled. T.at11. There was
no evidence that any other sUpPpOrt Was given outside the realm of the child support
_ order. |

w20} Appeliant refﬁted {he testimony that he nerforms in bands and denied that
he was a regular band memhert despite the fact that hand advertising showed him as 2
member and the band was paid for performing. T. &t 148, 120-125, 150-151, 234-236.

{221} ‘i’hé irial court was presented with two opposite views of appefiant. One
side presmﬂted him as a malingerer and appetiani presentad himself as & victim. i was
within the province of the irial court to determine from the unrefuted lack of child support
for the children whether appeilant had a jugtifiabie cause. The determination of the
credibifity of witnesses lies within the discration of the trial court, and we may not
substitute our judgment on anpeal. Seasons Coal Company V. Claveland (1884}, 10

Ohio St.3d 77, 8C.
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{fzz} On the issue of lack of suppori, we cénnot find -that the trial court's
conclusion was against 'the manrfesi weight of the evidence. o

‘ﬁ[”f&} On the issue of contact appellant argues he contacted the children via
C?‘rlstmas presents ne mailed to them on E}ecember 21, 2(5{}? to the hom'é of the
maternal graﬂdmother Nada Purdei T.at 87-90. .Appeiiaﬁt also argﬁes he calied Ms.
Purdef‘s home i an attempi o contac:t the children. T. &t ©2-54. Ms. Purdef denied.
these claims. T. 168-170. She tesiified she never receive_d a voicemail or & message
trom appellant. T.at 185.

a4} Appeliant relies on the 2007 Christmas gifts to support his argumert of a
legitimate _aﬁempi‘to contact the children. Appellant argues the giffs were never
returned, and he relies on Ohic's postmark fle. T, at 89

25} Neither of the children lived with- Ms. Purdef, nor was she the day care
provider as they were hoth in school. T. at 265 268, The gifts were sent to & stale
address because Ms. purdef had moved in fale October, 2007, T. at 171, Ms. Purdef's
new phone number was, nsted in the telephone book. T. at 174172, Appellants own
mother, Lancha Pukovski, had c:ontac:t with Ms. Purdef at church, T.at 179, 211,

426) Ms. Dukovski and Sonya Canterbury, appellant’s siater, testified as to the
2007 Christmas presents. they hath stated "we sent” the Christmas gifis. T. at 214,
295.227. Ms. Canterbury acknowledged that the telephone call she witnessed being

made o Ms. Purdef was actually inltiated by Ms. Dukovskl, not appeﬂan‘i. T. &t 229,

- Appetlant acknowledged the 2007 Christras gifts were & joint affort by his family, not

his alone. T.at 245, He admitted that he did not purchase them. id.
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@27 Appehan‘i also argues the chiidreﬁ's mother, Lola Popcevski, thwaried his
attempte at visHation. ‘Appellant argues Ms. Popeevskl refused weakly suparvised.
visitation &t the Fairfieid County Visitation Center from the beginning of a revised
visitation order in 2004-2005. T. at 253-555. Appeliant also arguss Ws. F’opcevski had
an unfisted phone number, but he was aware of her address. T. at é4?-248-

sezgy Appeliant cannot rely on old visitation issues 10 exonerate himself from his

faiiure fo contact the children. In examining the "contact rule, this court has been

_“faithfut to the propoéiiion that any contaci, no matisr how slight, is sufficient. As this

couri stated in In re Adoption of Camphef], Guermnsey App. No. 07CA43, 2008-Chio- |
1916, §22, 28-30, respecﬁveiy:' |

. €29 * The fight of .2 natural parent ta'%he-_ care and custody of her children is
one of the mqs%; fundamental in jaw. This fundamental liberty interest of naﬁ;ra! parents
in the care, custody an.cs management of their children is not casily extinguished.
Sanfosky v. Kramer (1982), 455 U.8. 748, 753-754, Adoption terminates those
sungamental rights. R.C. 2107.15{AX1). Accordingly, adopiions are generally not
permissible absent the wiitten consent of both parents. R.G. 31 Q7.06." in re Adoption
of Stephens, Montgomery App. No, 188566, 2()01-0&110—?‘02‘?.

30} "Although the term ‘communicate’ is nol defined in R.C, Chapler 3107, 1
has been defined as ' "o make known," "to inform & person of, convey the knowiedge or
information of * * ¥ 1o send information oF messages.]' ' inre Adopiion of Jordan
(1984), 72 Ohio App.3d 838, 644,

{g31} "Asked 10 determine the legislature’s mtended meaning of the term

. 'wommunicate’ @s used in R.C. & 3107.07{A), the Supreme Court in Holcomb held that:
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f@3zy " 'Our reading of the statute indicates that the legislature intended to adopt
an_ebject‘zve test for analyzing faiture qf— communication * * *. The legislature purbbse‘ty
avoided .the corfusion which wqu%d necessariky.arisé from the sUb}éctive. ahaiysés and
" application of terms such as. failure {Q comnunicate meaningfully, substantiafly,
significantly, of regu_iarfy. ins‘iead.'the jegisiature opied for certainty. It is not our
function 10 a._cid to this clear isgisiative janguage. Rather, we are properly obliged to
strictly construe (his language to protect the nterests of the non-consenting parent who
may be s_ubjected o the forfeiiure or_abandonment of his 0% her parsntal rights)”
Holcomb, 18 Ohio St.30 at 366." |

933} inthe case sub judice, there is no evidence that the chiidren ever received
any g'af‘cs_'or had the bensfit of any conhtact with appeliant. Apﬁeliar}t cannot recelve the
benefit df his diiaiﬁry conduct to excuse the lack of affirmative action on his part.

{_%4} Upon review, we find there was clear and convincing evide.nce to support
the ‘triai court's findings, and the irial court's decision was nat against the maniest
weight of the evidence.

{g3s) Assignments of Error |, It, i, and IV are denied.

-
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f€36) The judgment of the Court of Common Pleas of Fairfieid Gounty, Ohio,

Probate Division is affirmed. | |

By Farmer, P.J. |

Hoffman, J. and

" Wise, J. conour,

JUDGES

SGFliph 0713
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N THE COURT OF APPEALS FOR FAIRFIELD COUNTY, OHIO
FIFTH APPELLATE DISTRICT

IN THE MATTER OF:

HE ADOPTION OF: | JUDGEMENT ENTRY

KATP. ANDKASP. : |
| . CASENGS. 09CA10
: 09CATH

Eor the ressons stated in ouf accompanying Memorandﬂm—@pin?bn, the

judgment of the Court of Common Pleas of Feirfield County, Ohio, Probate Division is

affirmed. Costs fo appeliant.

JUDGES
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COURT OF APPEALS

<TATE OF OHIO JDANEL W HORAIGANIN THE COURT OF APPEALS
e ss: NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT imMAR 16 &R G 02 -
" [N THE MATTER OF: SUMMIT COUNITY

THE ADOPTION OF M.B. CLERK OF COURTSC.A No. 25304

APPEAL FROM JUDGMENT
ENTERED IN THE

" COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASENo. 2008 AD 153

DECISION AND IOURNAL ENTRY

Dated: March 16, 2011

CARR, Presiding Judge.

(1} Appeliant, 5 B, (“Father”), appeels the judgment of the Summit County Court of
Common Pleas, Probate Division, which determined that his consent 10 the adoption of his child,
M.B., by eppellee. TR. (“Stepfather”), was not necessary. This Court peverses.

1

2} WLR, was porm O April 27, 1996, Her mother, AR l(“Mather”}, and Father
stvoroed in 2000, Mother maried Stepfafber on Apsl 2%, 2001, at which time MB. began
tiving in Siepfather’s home. On September 12, 2008, Stepfather filed a petition for adoption of
M.B. He alleged that Fatherfs consent 1o the adoption was not necessary pursusnt 0 R.C.
3107.07 because Fatk:ér nad failed without justifiable cause 1o provide for the meaintenance and
support of M.B. for one year immediately preceding the Aling of the petition. Throughout the
case pelow, e parties referred to the yelevant time period from September 12, 2007,

September 12, 2008, 2s the “adoption period” and we wili do the same.
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{§3} On October 10, 2068, Father ﬁfled an objection to the adoplion petition, -&ispuﬁxag
‘nat his consen! wes not required. The parties engaged in cﬁiscovery. On April 17, 2005, the
miatter proceeded to hearing before the magistrate. C}n July 20, 2009, the magistrate 1ssued &
decision in which she found that the $125 gift card and $60 cash that Father sent to the child, .
respectively for Christzﬁas and her birthday during the adoption period, did not constitute
support. Moreover, the magisirate found tha_t Father did not have jusﬁﬁabls cause for failing fo
pay suppost. The megistrate ordered, therefore, that Father's consent to the adoption was not
necéssary. Pather filed timely objections to the magistrate’s decision.
| {94} In his objections, Father argued that the two “financial items,” i, the gift card
and cash, he sent to M.B. at Ch:imas and her birthday constituted support for purpeses of
negating the applicabiiity of R.C. 3107.07. In addition, he argued that, should the frial court
determine that he failed to provide any support o M.B., then his failure was jusﬁﬁed by his
pircumstances. Stepfather filed a response in opposition to Father’s e’qiectiané. On February 19,
2010, the probate court found that Father had communicated with M.B. during the adoption
period and that he had paid child support unti] seven months prior to the commencement of the
adoption period, although he failed 1o make any child support payments to either Motber or the
relevant child support agepcy during the adoption period. In addition, the probate court found
that the Christmas gift card and birthday cash which Father sent directly to the child were “not
for nlec_éssities” and, thersfore, did not consfitute support. The probate court then found that
Father’s failure to pay .support for the child during the adoption period was without justifiable
cause. Conseguently, the probate court sverruled Father's objections, adopted the Magistrate’s
d.ecision, and ordered that Father’s consent to the adoption was not necessary pursuant to R.C.

3107.07,
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{55} Father filed a timely appeal, raising one assignment of error for review.

ASSIGNMENT OF ERROR

“pAYMENTS OF CASH AND GIFT CARD TOTALING §185.00 ARE
SUPPORT UNDER (R.C.] 3107.07 AND THE COURT ERRED IN FINDING
'PATHER’S CONSENT UNNECESSARY.”

146} .Fathar -argues that the probate court errec-i‘ in concluding that his consent to the
zdoption of M.B. was not r&quifed pureusrd to R.C. 3107.07 because he hiad failed to pay support
for the child during the one year period immediately preceding the filing of the adoption petition.
This Court agrees. |

o 17} The issues of Father’s communication with the child and any jusiifiable cause for
faihrre to provide support and maintenance are pot at issue in this appé&l. Rather, Father merely
challenges the probate cowt’s Snéing that his gifts to the child in the amount of $185.00 did not
constitute support.

g8}  Stepfather urges this Court to review the matter to determine whether the probaie
court’s finding that paremtal consent i urmecessary was against the manifest weight of the
evidence. The cmse he cites in support, however, holds merely that the probate court’s
determination regarding justifiable cause will not-be disturbed uniess it was sgainst the manifest
weight of the evidence. See in re Adopiion of Bovett (1987}, 33 Ohio St.3d 102, 106. Whether
Father had justifiable cause for any failure to pay support, bowever, is not befare this Court on
appeal. Rather, Father chalienges the probate court’s determination that the money he provided
fo the child was pot in the nature of support. Our review of that issue neccssarai};requires us o

determine the meaning of “maintenance and support” as contemplated by the statute, “An

appellate court’s review of the interpretation and apphcation of a statute 15 de povo {and we may)]
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not give deference to a trial cowrt’s determination [in that regard,]” In re Barberton-Norion
Mosguzm Abatermen Dist.. 9th Dist. No. 25126, 2010-Ohic-6494, at §11.

(€91 R.C. 3107.06 enunciates the general reguiresnent ﬁha‘u a father must execute 2
written consent before another person may adopt his child. R.C. 3107.07 sets forth exceptions to ,.
the consent requirement.

910} The version of R.C. 3107.07 in effect at the time relevant io this matier states, in
pertinent part:

“Consent to adoption Is not requir cd af any of the Iollowing:

“(4Y A parent of a minor, when it is alleged in the adoption petition and the court

finds nfter proper service of notice and hcanng, that the parent has failed without

justifiable cause to communicate with the minor or to provide for the mainienance

and support of the minor as required by law or judictal decree for 2 period of at

least one year immediately precadmg sither the filing of the adoption p'*mmn or
thﬂ piacemani of the minorin. the bome of the petitioner.” :

‘Thw petmansr has the buraen of proving, by cie;ar and convincing evidence, that the namsal

parem faﬂed 10 provide for the mauntana.nﬂﬁ and sunpozf of the child. Gorski v. Myer 5th Dist,
o, 2005CA00033, 2005-Ohio-2604, at 113.

fer11} This Court bas adopted fher well established view that “the consent provéséoas of
R.C. 3107.07(A) are io be strictly construed to protect the imerests of the nonconsenting perent.”
In the Matier of the Adoption of Jarvis (Dec. 11, 1996), Oth Dist. No. i?'?él,. citing In re
Adoption of Sunderhous (1992), £3 Ohio 8t.3d 127; In re Adoption of Holcomb (1985), 18 Ohio
5134 361.  Moreover, we recognized the isrmination of & parent’s rights by way of adoption as
“an extreme measure,” requiring that the parent’s failure to provide maintepance and support
must rise to the level of abandonment and loss of interest in the child. 1d., citing fn re Adoption

of Mackall (Apr. 24, 1985), 9tk Dist. No. 1365,
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{812} The applicable version of the statute does not define the terms “maintenance and
support” Moreover, although Sub. SB. 189 ont of the 128th General Assembly proposes
amendments to the current version of the siatwie which would clarify the meaning of

“matntenance and support,” those amendments have not yet been adopted and, in amy svent,

_ would not apply retroactively 1o this case. See, e.g., In re Adoption of W.C., 189 Ohio App.3d

386, 2010-Ohio-3688, at §33-42 (recognizing sz pareni’s comstifutional fundamental Liberty
interest in rajsing his child; the unconstitutional retroactive application of laws fo protected,
vested rights; the legislature’s lack of an express infent that R.C. 3167.07 be .applicd
retmactiﬁeiy; and tlﬁ burdensome, rather than merely remedial, nature of the amendrﬁﬁnt};_ g2,
also, Vanﬁremen v, Geer, 187 Ohdo App.3d 221, 2010-Ohio-1641.

{913} Where the legislanre has failed to define terms, this Court recognizes the basic

rale of cens_mmtidﬁ by which we accord words their ordinaz?'msaning. Absolute Mochine Tools, |

‘ Ine. v. Liberty Precision Industries, Lid., 9th Dist. Na. GQCA{}@?SGB, 2009-Ohio-4612, at 15,

citing Jn re ddoprion of Huitzil (1985), 28 Ohie App.3d 227, 223, Other districts bave done the
same when considering the meaning of the “meinmienance and support” discussed in R.C.
3107.07. See, e.g., Garner v. Greenwalt, 5th Dist. No. 2007 CA 00294, 2008-&&0—5963, at §26.
Black’s Law Dictionary (8 Ed.2004) 973 defines “maintenapce” as “[flinancial support given by
one person to another{.]” “Support” is defined as “{sjustenance or maintenance; esp., articles
snch_as food and clothing that allow one to Tive in the degree and comfort to which one is
accusiomed.” Id. gt 1480. In addition,

“Ag long as the parent mekes some provision for the support of the child during

the ope vear preceding the adopfion petition, the statutory condition for

dispensing with the parent’s consent fo an adoption is not satisfied even if the

amounis are relatively small compared o the suppart obligation. A court should

consider & parent’s nonmonegtary contributions of clothing, shoes, and diapersfo &
child. ‘Maintenance and support,’ within the meaning of the statute providing
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that a natural parent’s consent to adopiion is 1ot required if the natural parent
failed without justfiable cavse to provide maintenance and support for the child
for one year, does not simply refer child-support payments or other monetary
contributions; it may mean any type of aid to feed, clothe, shelter, ar educate the
child, to provide for health, recreation, or {ravel sxpenses, or {0 provide for any
ather need of the child, When 2 natural parent is accused-of not Laving provided
support and maintenance for one yeer without justifiable cause, the relevamt
inquiry is not whether the parent provided support, but whether the parent’s
faiitere to support is of such magnitude as 16 be the equivalent of ebandonment.”
47 Ohio Jur.3d Family Law, Section 895.

014} In this case, the parties do not dispirte that there was 2 child support order in effsct
and that Father had not made any child support paymsnts ﬁiruugh the applicabie child support
enforcement agency. Moreover, the parties agree that Father did not send any money for the

henefit of the child directly to Mother during the adopiion period. This Court has recognized

- that “when a husband and wife are di’v’amgd, their obligation to support & minor child is governed

) by the domestic relations child support statute, R.C. 3109.05.7 Jarvis, supra, citing Meyzr v.

Meyer (1983), 17 Ohbio St.3d 232, 724, However, we also recognized in Jorvis thet there are
f:foca’dural mechaﬁésmé by which a parent mey compel the pavinent of child support by the
other. In Jarvis, the divores decree noted that the tasue of child support was being “held in
abeyance.” Accordingly, the father was not under céuﬂ.order to support the child, so we

recognized the parent’s common law duty to support his child. We noted that the mother could

have moved the domestic relations court for an order of support. In the instant cese, where 2

support order existed, Mother could have filed a contempt motion based on Father’s failure to
pay child support. A finding of conterupt and any concomitant orders designed to compel
compliance with the suppoert order are the consequences Father might have reasonably expecied

in this case. Under the circumstances of this case, however, Father should not have reasonably

expected an involuntary termination of kis parental rights.
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(15} The parties agree that Father sent a $125 Aeropostale gift card at Christias and
336.0 in cash in April 2008 dirﬁctly to M.B. Father conceded that he sent both o the chiid as gﬁm.

{916); There is a split of authority Qn whether certain gifts or other manetary
contributions may constifiute support. For example, the Tenth District Court of Appeals affirmed
the wial court’s finding that the putative father had failed to provide supportto his.chiid whet he
merely purchaéad $133 worth of wys and clothing for the child as gifts at Christmas because the
chi.id already pOSS'@S.SBd s sufficient amount of toys and clothing. I re Adoption of Sirawser
(1987), 36 Ohio App.3d 232, 5945, The Strawser court further concluded that the fathar’s
provision of medical insurance for the child, purchased for $6.00 per month and of which the
" mother knew pothing, did not constituie support becanse it had no real value to the child Id
“The Sixth District Court of Appeals has sricly construed the meaning of the word “support” 10
mean only those monies paid directly to the child’s parent or the eppropriate child supposi
bureau and not money given directly to the child. n the Mutter of the Adoption of McCarthy
(Gan. 17, 1992}, 6th Dist. No. L-61-195. The MeCarthy court construed a $10 bill and four §1
hills sent directly to the child in two letters from the father as gifis which would not constitute
support for purpeses of R.C. 3107.07. 1d. In addition, the léievent'n District Court of Appeals
concluded that « father who paid child support in the amount of $329.40, an amount less than
three percent .of is income, had failed to provide maintenance and supparﬁ_for his child so that
his cénsant to adoption was not reguired. [n re Adoption of Wagner (1997), 117 Ohio App.3d
448 454, The Wagner court also discounted the father’s payments for medical imsurance for the
child because the mother was unaware that the benefit existed. 1d. On the other hand, some
courts have rv.a.cognized the provision of maintenance and suppot whers a parent has made only

meager child support payments 10 the appropriate support bureau. 3ee, €.E. Celestino v.
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N Schneider '(1992} 84 Ohio App.3d 182, 197 (father's payment of §36 fo support bur&aﬁ
constituted support for purposes of R.C. 3107.07); Vecehi v, T?zon_zay (19903, 67 Ohic App.3d
688, 691 (father’s payment of $130 1o support bureau constifuted support fﬂr purposes of R.C. |
3107.07). Moreaver, the Third District Court of Appeals has recognized a fether’s care for the
child’s physical needs during ﬁisitaﬁon as support for purposes of R.C. 3147.07, even in the
absence of ary payments to the child support enforcement agency. Jir the Matter of the Adopfion
of Hyffman {4ug. 29, 1986), 3d Dist. No. 10-85-4. Neither the Ohio Supreme Court nor this
Couwt, bowever, has addressed this particular issue. |

-{‘{ﬁ 7 In this caéa, weg ::Onz:iucié fhat the two mohets.ry- gifts 0 t-h.e: chiid et}nétitutcd
ma_,i_menar:.es's.and Suppoft Despite tﬁe lack of child éuppoﬂ: ;;ﬁymems, Fatber’s. monetary glfIS s}
M.B. cvidcﬁcéd his intent not io sbandon his child. The gift card was ﬁorﬁ 2 clothing store,
which enabled the child to purchase clothing, an undeniable necessary. In addition, it is difficult
to se= how the $60 in cash for the child’s birthday did not provide the means by which the child
might attain additional comforts. Althaugh not child support pursuant to & judicial decree, those
monies served to provide additional ﬁnancié] support for the benefit of the child. Accordingly,
there was clear and convincing evidencs that Father provided for the maintenance and support of
M.B. during the adoption period by viue of his rwo roonetary gifis to the child. Although
Father's totsl Tinancial contribution o the chiid’s welfare was small,' the timing of the
contributions was thoughtful and clearly evidenced his intent not to abandon the child
Accordingly, the irial court. erred in construing Father’s contributions as a failure fo provide
maintenance and support for the child. Therefore, the probate court erred by concluding that

Father's consent fo the adoption of M.B. was not required, Father's assignment of error is

sustamed.
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{618} Father's sole assignment of error is sustained. The judgment of the Sumrnit
County Court of Cotﬁman Pleas, Probate Division, s roversed and the camse remanded for
further proceedings consistem. with this apinjoﬁ.

Judgment reversed,
and canse remanded.

Thers were reasonable grounds for this appeai. o

We o*dcr fhm a special mandate issue out of mzs Court, directing the Cowrt of Cnmmcm
Pleas, County of Summn, State of Ohio, to carry this Judgmkm‘ mto execution. A ear&ﬁea copy
of this journal entry shall constitﬁte the mandate, pursuant to App.R. 27,

Immediztely upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which fme the
period for review shall begin io rum.  App.R. 22(E). The Clerk of the Court of Appeals is
instructed to mail a notice of enﬁ*y of this judgment to the perties and to make & notation of i'};e
mailing in the docket, pursuant to App.R. 30. |

Costs taxed fo Appellee.

Aol .

DONNA L CARE
FOR THE CGUP{?T

WHITMORE, J.
CONCURS
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MOORE, J. -
DISSENTS, SAYING:

19 The majority concludes that & $125 gift cértiﬁcate at Christmeastime and a $60
cash gift at M.B.’s birthday are sufficient 10 establish maintenance and éupport by Father when
ilé reade no suppott payments for one yeaf. I must respectfully digsent. The majority correctly
points out thai the terms “maintenance and sup?ari” are not dcﬁm& in this section of the Re.vi sed
.Coc.ie. S As 2 result, we give those terms their ordinary meanings. The American Hﬁﬁtagc
Dictionary defines “maintenance” as “[tlhe .ac-‘;’ién of maintaining[;] * * * {tlbe staie of bééng
maintained;] * * * a means of maintaining or supportingf’ fhe American Heritaée Dictionary
{Second College Ed."1995) 757, “Maintain” is defined as “ItJo provide for;™ fo “sustain” Id.
“Support” 15 defined as “[tlo providé for or maintain, by suppiying with money or necessities.” |
Id. mt 1222, These .am common, ordinary meanings of the terms. A gift cerfificate at Christmas
: zmd. » small cash gift at & child’s birthday do not, in my mind, constituie support. Those are
tokens of affection that are expected from friends or relatives who ha\}e no obligation for
| maintenance. Even Father recognized that they were just gifis, Z—Ig mas not “meintaining” or
“supporting” M.B. in any real sense of those words.

{928} Father did not send sny mopey for M.E. to Mother for the child’s support.
However, the majority notes that Mother did not seek & motion for contempt with the trial court
or in any other way attempt to compel Father to meet his obligation. It argues that Father might
have reasonably expected contempt orders as a result of his recalcitrance, but he could not expect
an involuntary termination of his parental rights. Contempt proceedings were certainly available
to Mother, however, the majority misses the point. Father was aware during the entire year that

“he had not made a single support payment. We recognize the legal maxim that each person is

nresumed to know the law. State v. Pinney (1988), 36 Ohio St.3d 190, 198. R.C. 3107.07(A)
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provides-thét consent for adoption is nﬁ raéuired where a parent of 5.. minor chxld has failed to
provide for thé maiﬁtenance and support of that child as required by legal decrce for a period of
a1 least one year. Becauss of Father’s faﬂm& to meet his obligation, the responsibility for taking
czre of M.B. fell on Mbt‘ner as custodial parent. I would be hesitant to' place any further
responsibility upon her (such as putting him on notice). than that which she already bears.

21} Parenting involves sacrifice and responsibility. While one pés:ent mests the day-
to-day sxpenses of providing for food, clothing and sheler, { don’t think it wise %o aliow the
other o show up wﬁh glfts on holidays and consider that as the type of support and maintepance
that triggers a notice of the intent to adopt. If the statutory provision of whether Father had
justifiable cause for failure fo pay support were an issue, the result might be different. Bowever,
on the legal issue of whether his two hoi_iday gifis constitute maintenance and support, 1agres

with the fial court thai they do not. Aécor&ingly, I would affirm.

APPEARANCES:
SCOT A. STEVENSOM, Attorney at Law, for Appeliant.

DIANA COLAVECCHIQ, Attorney at Law, for Appelles.
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JOURNAL ENTRY

 Appellee has moved, pursuant 0 App.R 25,. to certify a conflict between ihe
Jj}uégment in this case, which was joumaiized on Marc‘ﬂ 16, 2011, and the judgments of
’ }éevergi other district courts of appeal. A;ipeilan.i has responded to the motion. Appellee
| -_q)mposes two issues for certification. | |

Articlé IV, Section 3(BX¥4) of the Ohio Congtitution réquires this C_oﬁr& to certify the
.'nrecord of the case to the Ohio Supreme Court whenever the “judgment *** is in conflict

writh the judgment pronounced upon the same question by any other court of appeals in the

tate[.T” “[Tlhe alleged conflict must be on a rule of law -~ not facts.” Whitelock v. Gilbane

idg. Co. (1993), 66 Obio St.3d 594, 596.

Appellee has proposed that & conflict exists between this Court and the Tenth District

Court of Appeals in [n re Adoprion of Strawser (1987}, 36 Ohio App.3d 232; the Sixth |

!
i

ﬂ)f)istrist Court of Appeals in In the Matter of the Adoption of MeCarthy (Jan, 17, 1992), bth
ﬂbist. No. L-91-199; and the Eleventh District Court of Appeals in i re Adoption of Wagner
11997), 117 Ohic App.3d 448 on the following narrowly crafied issue:

First issue: “When 2 biotogical parent fails to provide amy court ordered chiid
support for one year, but gives the child two small gifts in the form of cash
and a gift card, do such pifis constituie the provision of ‘maintenance and
support of the minor as required by law or judicial decree’ for purposes of-

R.C.3107.07(A)7"
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Were we {o consirue _appefi]ea’% js.su.c as parrowly as presented, we would conclude
that no _confiict exists between our opinion an.d any of the .‘ihrt-':e cited opinions. Even
construing the issue more broacﬂy, however, we c_{}nclade that no conflict exists between the
linstant opinion and the opinions of the Tenth and Eleventh districts. The Sirawser courl
addressed fh-f: issue of wh&:ﬂaé:r po-monetary gifts (1oys and clothing) and the payinent fora
beﬁeﬁt sbout which neither the child nor residential parent knew constituted “maintenance
|fand Su.ppcrt” for ;ﬁurpeses of R.C. 3107.07(A). The Wagner court addressed the issue of
whether _th_e payment of 2 meager portion of cowt-ordered child s’uppoﬁl constituted
“maintenance and support™ for purposes of R.C. 3 107.07(A)
Construing the issue more broadly, we reasonably conclude that a conflict exists
between the instant opinion and the opinion of the Sixth District Court of Appeals. The
| JdeCarthy court addressed the issue of whether, in the absence of the payment of any couri-
ordered shiid support, two small monetary gifis paid directly to the child constituted
“yaintenance and support” for purposes of RC 3107.07(A). The Sixth District coneluded
-that such payments do not constitute mainienance or support because they will riot reach the
custodian 1o be used for the child's needs. In the instarx case, this Court concluded that the
payment of two small monetary gifis paid directly to the child, n the absence of the
payment of any court-ordered child support, constituted “maintenance and support” becauss
hey might reasonably be used for the child’s needs and demonstrated the intent not 10
abandon the child. Accordingly, we conclude that a condlict of law exists, and we certify a
conflict on the following question:
“When a biological parent fails 10 provide any court-ordered child support for
ope vear, do smail monetary gifts paid directly to the child constitute the

provision of ‘maintenance and support of the minor as required by law or
judicial decree’ for purposes of R.C. 3107.07(AT”
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Appellee has proposed that a conflict exists between this Court and the Fifth Disirict
Court of Appeals in fn the matier of the Adoption of Kot P., 5th Dist. Nos. 09CA14,
HOCA11, 2009-Ohio-3852, on the following issue:
Second issue: “When reviewing a probate court’s decision that 2 given level
. of materia) contibution does not constitute ‘maintenance and support of the
minor as required by law or judicial decree’ for purposes of R.C.3107.07(A}. -

is the standard of review de novo or whether the decision is contrary to the
manifest weight of the evidence?” : '

Citing In re Adoptien of Masa (1986), 23 Onio St.3d 163, the Fifth District broadly

ltated that “[a]n appellate court will not disturb a trial court’s decision on adoption unless it

against the manifest weight of the evidence.” Jn re Kat P., at §12. The Masa couwt,

OWever, emmciated tize manifest weight of the evidence standard of review within 2 much
ower context, specifically, on the “question of whether jﬁgtiﬁab}e cause [for the failure
sup;ﬁort} has been proven by clear and convineing evidencel.]” Id. at 165. In the instani
| :a_éc, 'this Court declined to expand the appiication of the standard of review relevant to the
issue of “justifiable cause” enumciated by the Ohic Supreme Court in Masa and frz re

doption of Bovett (1987), 33 Chio 5t.3¢ 102, 106, to the issue of whether the parent failed

o provide “mainienance and support” of the child, Because R.C. 3107.07(A), as in sffect at
e time relevant to this matter, did not define the terms “maintenance and support,”
lhecessarily regmiring our interpretation of those terms, We applied a de nove standard of -

eview. Accordingly, we conclude that a conflict of law exists, and we certify a conflict on

;t]tbe following question:

“O/hen reviewing a probate court’s decision regarding whether or not 2
biological parent’s financial contribution constitutes “‘maintenance and
support of the minor as required by law or judical decres” for purposes of
R.C. 3107.07{(A), is the standard of review de novo or whether the decision is

_ against the manifest weight of the evidenee?™
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Upen consideration, appelles’s motion to certify a conflict is granted. '

Judge © (/ !

OnCUL:
TMORE, J.

FOORE, 1.
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IN THE COURT OF GOMMON PLEAS
PROBATE DIVISION
SUMMIT COUNTY, ORIC
iIN THE MATTER QF CASE NO. 2008 AD 193
THE ADOPTION OF:

QRDER

B e s

MADALYN ANN BEBAN

. This matter comes before the Court foliowing Hearing held on November 10,
2009, on the Objection to Magistrate's Decision, filed July 30, 2009, by Scot A, Stevenson,
Attorney on-behalf of btephen Beban; the Objection Brief, filed Septamber 30, 2008, by

Scot Stevenson, Atiorney on behaif of Stephen Beban; the Peﬁtfoner’s Response o

Objection Brief, filed October 13, 2008, by Diana Colavecchio, Attormmey on behalf of

Thomas Ratcliff and for the Courfs independent review and analysis of the issues,
appropriate rules of law applicable fo the issues in this case, and the Court’s review and
analysss of the Magistrate 8 Decxs:on filed in this matter pursuant to Civ. R. 53(D) on July
20, 2009 whrch found ihat the consent of Stephen Beban to the adoption of Madalyn Ann
Baban is not required. Present before the Court at the hean’ng on the ob;ect:ons were
Attomeys Diana Colavecchio on behalf of the Petitioner, Thomas Ratcliff, and Scot
Stevenson on behalf of the Resbondeht, Stephen Beban,

The Court finds, after hearing held, due consideratfion thereof, and review of
the case file, the transcript, and the applicabls law, ihe Objection o the Magistraie's
Decision of July 20, 2008, is hereby overruled. The Court has considered the argumenis
prasented upon appeal and finds the same are not well-taken, and determines that there is

or of law or defect in the Magistrate’s Decision. The Couirt further finds that the

- No e
Magistrate's Decision of Juy 20, 2002, carxtains sufficient findings of fact and conclusions
, FROSATE COURT COUNTY OF SUMMIT, O,
FILED
FEB 19 2010
BiLL SPICER, Judge
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. of faw 10 allow the Court to make its own independent analysis of the issues, and to apply

the appropriate rules of faw in making its final judgment entry and order in this matter.

STATEMENT OF FACTS

Madatyn Ann Beban was born on April 27, 18986, in San Francisco, California. |

Mer parents Ann and Stephen Eeban were thereafter married to one anothear on Qctober

15,1997 Ann and Stephen Beban were subsequently divorced from: one ancther in 2000 in

the State of Fiorida. At that time, Ann was named as the custodial parent and Stephen
Beban was ordered to pay child support in the amount of $1,000.00 per month. Ann
martied Thomas Ratcliff on Aprit 28, 2001. Thomas Raicliff filed the Petition to adopt his

step-daughtar on September 12, 2008,

Ht is agreed that while Stephen Beban did not have any personal visitation .

with Madalyn during the year prior 1o the filing of the adoption petition they did exchange

telephone calis from four o six times during that time period, satisfying that communication

took place between parent and child. It is also agreed that Stephen Beban did pay child
support regularly for a number of years, however, his fast child support paymentwas made
on February 12, 2007. During the one year prior fo the filing of the adoption petition, from

September 12, 2007, lo September 12, 2008, it is also agreed that Stephen: Beban sent

Madzlyn a Christrnas card with & $125.00 gift card in December, 2007, and a birthday card

with $60.00 cash in Apri, 2008: The gifis were enclosed in cards si'gned by Beban, his

fiancee, LaVerne, and her children.
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CONCLUSIONS OF LAW

A issue in this matter is whether the consent of Stephen Beban is required
for the adoption 1o go forward. Ohio Revised Code Section 3107.07(A) provides that a

parent's consent 1o the adoption of his minor child is not required when:

" * * the parent has fajled without justifiable cause t0 communicate with the
minor o to provide for the maintenance and suppaort of the minor as required
by law or judicial decres for a period of at ieast one vear immediately
preceding sither the filing of the adoption petilion or the placement of the
minor in the home of the petitioner, '

In. discussing R.C. 3107.07(A), the Ninth District Court of Appeals has stated that “[tjhe
siatute is fo be read in the disjunctive. Therefore, a pelitionar must only establish that a

parent has failed aither to communicate or to suppert the child, not both, hefore e:tcusing

. the necessity of consent {0 the adopiion by the natural parent.” Inre Adoptio}? of C.P. and

l:P., 2003-0Ohio-4805.

The relefionship between a parent and & child ie a constitutionally profected
liberty intersst. See In re Adoption of Zschéch (1886}, 75 Ohic 5t.3d 648, 853; Sanfosiky v.
Kramer (1882), 455 L3, 748, 753. The termination of a na’furél parent’s right fc cbiect to
the adoption of his or her child is a very serious matter which reguires strict adherance fo
the staf.utes. in re Adoption of Jarvis, 1996 WL 724748 (Chio App. 8™ Dist.), In an adoption
casa, the petitioner has the burden of proving by clear and convincing evidence the natural
parent's noncomphiance with the reguirement of support or communication. In re Adoption
of Bovett (1987}, 33 Ohio 5t.3d 102, paragraph one of the syllabus, Once g petifioner has
established the failure i provide support or {0 communicate within the required one-year

period, the natural parent has the burdan of going forward with some evidence to show that

3
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the fai[ure was jusiifiad, but the burden of proof remains_ with the pefitioner. Id. at paragraph
two of the syliabus. |

The Cb_un must first address whetiner a gift card for $125.00 1o a clothing
store and $60.00 cash in a birthday card constiute support? Alihough the terms
“maintenance and supnori” are not defined inR.C. 3107.07(A), ft has been determined that
they are to be given their plain and ordinary meaning. See Garner v. Gresnwalt, 2008-
Ohio'-SQEBI, citing In Re: Adoption of B.M;S., 2007-0Ohio-5966. "Maintenance” has been
defined as “financial support given by ane person to another.” Black’s Law Dictionary (8 £d.
2004) 873; Garner at 9. “Support” has been definad as "sustenance or mainienance; es;ﬁ.,
articies such as food and clothing that allow one to tive in the degree of comfort to which

one is acsusiomed.” Garner at S,

Sevsrai Courﬁs of Appeais have discussedthe issue. ln ki re Strawsear(1987),

36 Ohio App 3d 232, the Ct;urt ruted that $132.00 in ciothmg and tovs would not be -

cansidered support_ when those gifts were not requested and provided no real value of
support because the minor already had sufficient clothes and toys. Strawser, paragraph
onhe of the syllabus. The .C‘:ourt concluded thai gifis provided to the minor child during the
Christmas holiday did not provide for the care and support of the chiid. This reasoning was
subsequently followed in the cases of /i1 re Adcpfion of MoNutf {1998), 134 Ohio App.3d
822; In-re Adoption of James (2003), 126 Ohio Misc.2d 7; In re Adoption of Brackenridge,
2004 WL 894604 (Ohio App. 10 Dist.); and Gamer v, Gresnwall, 2008-Ohic-5962. In
Gamer, the biciogical mather paid for ocoésienal Molionaids meals and gave the minor
child some small toys, The Garner Court uitimately foliowed the above reasonirag in holding

that the purchases made wers in the nature of gifts, rather than maintenance and support.

4
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The gifts offered by Beban were not for necessities. it js therefore decided
that the gifis made by Bebah. at Civristmas in 2007, and on Madafyn's birthday in 2008, do
not constitute support. Madalyn has had the benafit of support and maeintenance frnm her
7.step.-7'at!'-;e r, Thomas Ratc!f‘ff,.since .his marriage to her mother in 2001. As these gitts do not
quality 25 suppart, does Bebar's assertion that he was unemployad and without reans to
pay suppérﬁ provide justifiable cause for fis failure 1o tdo so? _

- As stated above, the petitioning party has the burden of proving by clesr and
convinci%]g evidence that the natural parent has falled to Support the child for the requisite
one-year period and that the failure was without justifiable cause. in re Masa (1988), 23
Ohio St.3d 163. Once evidencs of justifiabie cause is demonstrated by the non-consenting
parent the burden shifts back to the petiionsr 16 show =z lack of justifiable cause by clear
énd convincing evidence. As stated by the Court in in 76 Boveft (1 987), 33 Ohilo St.3d 102,
104, "a natural parent may not simply remain mute whffe the petiticner Is forced to
demonstraie why the parent’s fallure tci prbvide s&p}am is unjustifizble. Rafﬁef'r, once the -
petitionsr ﬁa.s esté.béishecf, by ciear and convinging evédehce‘ that the natural parent has
failed to support the chiid for at least the requisite one-year peribd, the burden of going

| forward with the evidence is on the natural parant fo show some faciaﬂy justifiable cause for

such failure. The burden of proof, hQWever{remaihs. with the petitioner.” (Emphasis in
original.) |

Stephen Beban has apparently been unermployed since February, 2007, The

iast child support upayment paid through CSEA was on February 12, 2007. There is

currently an arrearage in excess of $18,000.00,
Despite Stephen Beban's unemployment, the petitioner produced records

s
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indicating that he had monies availabls to him during the periinent time period, as follows:

Ex. C: 10-15-07 Sale of Marriofl ime-share $3,677.79
Ex. E: 8-30-07 Charles Schwab-Account # 3088 $364.22
Ex. F: 9-30-07 Charles Schwab Account # 3087 $20.34
Ex. G 8-30-07 Charies Schwab Account # 3086 $1.000.15

Ex. H: 8-22-07 Bank Account #6667, between $3.36 & §4,624.38
During the vear fro.m August of 2007 to August of 2008, Stephen Beban paid on a
$35,000.00 iease for an Infinity G35 (described by the manufacturer as an “entry-level
luxury sedan”) for transportation to find wark. |
Stephan Beban asseris that he was unamployed or underemployed, and
finally, that 2 36 hour hospitalization followed by 80 days of intensive out-patiént treafment
rendered him unable {o pay suppori, However, Boveit, supra, also requires the Court o

consider the respondent’s circumstances during the entire year in which he failed to make

' suppdrt oayments. Bovel!, at Paragraph three of the syliébus, states:

Under R.C. 3107.07(A), the probate court shall determine the issue of
justifiable cause by weighing the evidence of fhe natural parent's
circumstances for the statutory period for which he or she failed to provide
support. The court shall determine whether the parent's fallurs fo support the
chitd for that period as & whole {and noi just a pomcsn thereoh) was without
justifiable cause.

Siephan Beban described his job loss in February, 2007, and his efforts to .
work as a free-lance contractor in various sales positions, Mr. Beban also acknowiedged

that he had expenses du_ring this period of charge cards ($300-8500 per month), loans

: (3220 per month for time-share) automobile isase, fuel and mainteriance, and contributions

to the household ha shared with LaVerne ($250-§900 per month). During the pertinent time

period, Mr. Beban attempted various sales posiiions from which he was terminated for

failure to meet expecied sales guetas.
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Stephen Bsban's job search activifies consisted of online applications for
~sales jobs, followed by “waiting and seeing” if offers maierialized. Mr. Beban did not

describe taking any temporary positions just io meet his expeﬁses and suppori obligation.

Mr. Beban abandoned his search when a job was promised, afthough the company decided

later not to il the pcsition.rf\/lr. Baban's sole means of search a;:ipeared fo be on the

internet, Despite having an expensive car lease, it is unclear how many face io face

interviews actually took piace.

Stephen Beban's fifesiyle did not adjust during periods of unempioymsni.
Desplie using funds r"ér other commiments, Mf. Bebaln failed t0 pay any child support
whatsoever_ from February, 2007, until after he received notice of the adoption petition

being filed in September, 2008. The petitioner has proven, by clear and convincing

-evidence, that Mr. Beban's employment status was nct justifiabie cause for his fallure to

pay support,

Finally, Steptien Beban asserts that his thirty-six hour hospitalization and sixiy-

cay outpatient program from July 14, 2008, o September 10, 2008, for deprassion provide

justifiable cause for his fallure to pay support. Again, Bovett, supra, directs the Court to

determine whether the parent’s faiture to support the child for that period as a whole (and
not just & portion theredf) was without justifiable cause. Mr. Beban did not offer any other
physical evidence to prove his mental health condition beyond his Psychiatric Discharge
Note entered as Exhibit #3. The Court finds that although Mr. Beban's iliness temporarily

randerad him unable to work, it does not excuse his non-payment of support for the other

ten months of the periinent year.

Lipon due consideraiion and review, it is hereby decided that the consent of

5
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Sfephen Beban to th.e adoption of Madatyn Ann Beban is not required. Therefore, pursuant
to Civ. R. 53( (D), the Court hereby overrules the Objection .tcx the Magistrata‘s Decigion of
- duly 20; 2009 and adopts the Magistrate’s Dacision, its conclusions, findings and

recommendat:ors as the Court's swn, and as the Court's Judgmeni* Entry and Crder of the

Court in this maiter.

IT IS SO ORDERED.
L, 5

BILL SPICER, JUDGE

PROBATE SOURT COUNTY OF SUMMT, O.
FILED

FER 10 2010

C: Diana Colavecchio, Esd.
Scot Stevenson, Esa,
Leste Graske, Esq.
Magistraie Tracy Stoner
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i\ THE COURT OF COMMON PLEAS
SROBATE DIVISION

SUMMIT COUNTY, QHIO

N THE MATTER OF . CASE NO- 2008 AD 193
THE ADOPTION OF: . JUDGE BILL SPICER

MADALYN ANN BEBAN MAGISTRATE'S DECISION

This matter came on for hearing on
the 17" day of April, 2008, _be?oré i\/’iagiétraie Ann L. Snyder, on a"near'mg o
deterfn_ine whather ihe consent of the father of Madalyn Ann Beban is necessary for
an adoption to go sorward. Present at the hearing was the Peatittonsr, Thom_as H.
Ratcid, and his wife and Madasyn‘s. mother, Ann E. Ratelft, représanted by Attormey
Niana Colavecchio. The father, Respondent Stephen L Beban, was present and
represented by Attorney Scot Stevenson.
T foliowing exhibits were admittect

atitionar's Exhibiis:

el
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A Necree of Dissclution, Ano Blizabeth Caster and Staphen Beban
B. CREA Arrearage Affidavit
C. Escrow instructions; Behan, Seiler
o Visa Bili, Airline Tickets
E. - Charles Schwab statement, Acct. #3089, 9-30-2007 1o 8-30-2008
F. Gharles Schwab statement, Accl. # 3087, §-30-2007 to 8-3G-2008
. Charles Schwab statement, Acct. # 3088, $-30-2007 1o 8-30-2008
H. Bank acct. #6857, 8-22-07 10 9-18-08
L. Agset spreadshest ‘ BRARA o o e et o
J. IRS 1040 for Stephan Beban, 2005 POGATE COURT COUNTY OF ST, 0.
K IRS 1040 for Stephan Beban, 2006 FILED
L IRS 1040 for Stephan Beban, 2007 1o :
M. Dark Avenue Group, employment statement JUL 20 2003
N, Cedant, employmeni statement N
Py BILL SPICER, Judy



Respondant's Exhibiis:
1 Monster.com, apply nistory
2. Ermall correspondence
3 Psychiatric Dischaige Note
4 ransitions Mamo
Madalyn was born April 27, 1898 1n
San Francisco, Céﬁfom%a. Ann and Steoben Beban wers marrisd October 18, 1997,
and divorcad in 2000, Ann was named the custodial parent. Ann married Thomas
Ratgiiff on April 28, 2001. The adoption petition was filed on September 12, 2008.
At issue in this matter is
whethar the consent of Stephen Beban is requlred for the adoption to go forward.
Ohio Revised Code §3107.07(A) provides thata parent’s consent to the adoption of
his minor chitd is not required . . . “where the parent has failed u}fithaut justifiable
causa to communicate with the minor or 1o provide for the maintenance and support

aof the minor as required by law or judicial decres for at ieast one year immediaiely

preceding sither the filing of the adoption petition or the placement of the minor in

ihe home of petitioner”.  Inthe case of irf Be Adoption of C.P. and L.B., 2003-Ohic-
4905, the Ninth District Court of Appeals discussed R.C. 3107.07(A) and stated ihe
foliowing: *The siatute is 1o be read in the disjunctive. Tharefore, a pelilicner musl
only establish that a parent hes failad eitheric communicale orto support the child,
not both, before excusing the necessity of consent to the adoption by the natural
_p_aren{."

it Is agrsed tha.‘f Madalyn and
Staphan exchanged telephone cails from four to six times during the year
preceding the filing of the adoption petition, satisiying that comrninication took

2

APPENDIX 61



jplace between parent and child. itis aiso a§reed that Stephen Beban did pay

child support regutarly for some time; however, his last child support payment

was made February 12, 2007. During the relevant ane year period, from

‘Septernber 12, 305? to Septembar 12, 2008, it is also agreed that Stephen

s;ent Madcalyn a Christmas card with a $125.00 gift card in 2007, and a

birtnday card in Aprl of 2008 with $80.00 cash. The gifis wers enclosed in

cards signed by Beban, his fiancée, LaVeme, and her cididren. Does a gift

card for $125.00 and $66,00 cash in a birthday card constiiute éuppor‘c?

| | Sevearal Courts of Appeals have

discussed the issue. In re Strawser (1887), 36 Ohio App3d 232, ruied that

$133 in clothing aﬁd toys would not be considersd support when those gifts

were not reguested and provide her no reﬁi vaiue of support because she

already has sufficiert é}athes and toys. (Strawser syllabus, paragrapft ong.)

_ That court cancluded that gifts provided 1o the child during the Christmas

holiday wc:.uici not provide for the care and support of the child. This argument

was followed in In re Adoption of McNutt (1988), 124 Ohio App.3d 822; In re

Adopficm of James (2003), 126 Ohio Misc.2d 7; In re Adoption of
Brackenridge (2004), 2004 WL 894604 (Ohio App. 10 Dist.). The gifis e?fefec!'
by Beban were not for necessities. !tis therefore decidaed that the gifis made

oy Beban at Christmas in 2007, and on her birthday in 2008 do not constituie ‘

support. Madalyn has had the benefit of support and maintenance from hey

-
3
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stepufaihér, Thomas Raicliff, since his marriage .to her mother in 2001, 1
-‘ihese gifts do not qualify. as support, does Beban's assettion that he was
unemployed and without means to pay support prévide justifiable cause fer
hig failure? ;
inre Masa (1 986)[. 23 Ohio St.3d
183, prowde; the Court with guidance in deciding the matter of support.
“[Tlhe party petitioning for adoption has the burden of proving, by clear and
convinging evidence that the natural parent has failed to suppori the child for
tha requisite one-year periods and also that the fallure was without justifiabie
cause.” Once evidence of justification is demonsirated by the non-consenting
parent, the burden shifts back o the peﬁtiiﬁner to show a lack of justification by
clear and gonvincing svidence. See also, in re Bovel (1987), 33 Chio 51,34
102, at 104: “Thergiors, & natura?parent rmay not simply remain mute white
the pefitioner is forced fo demonsirale by the parent's failure to provide
support is unjustifiable. Rather, once the petitioner hag established, by clear
and comvincing evidence, that the natural parent has faited to support the child
for at least the requisite mneﬁyéar periad, the burden of going forward with the
evidence is on the natural parent to show some facially jus‘:iﬁéble cause for
such i‘aiiure. The burdsn of proct, however, rermains with the pefitionsr.”

(Emphasis in original.}
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STephen ée-ban hag apparently
been unamployed since February, 2007. The 2as{chi'ld support paiﬂ through
- CSEA was February 12, 2007. There is currently an arrearage in excess of
£18,000.00.
Despite Beban's unamployment,
the petitioner produced records indicating that he had monies available to him
during the pertinent period, as foltows:

Ex; O 10-15-07  Sale of Marriott ime-share $3.677.79

Ey. & §-80-07 Charles Schwab accourit #3089 364.22
Ex. F: 5-30-07 Charles Schwab account #3087 20.34
Ex. 3 S-30-07 Charles Schwab account #3085 1,000.15

Ex H: 8-22-07  Bank account #6667, belwsen $3.96 & 4,624.36
During the year from August of 2007 to August of 2008, Beban paid on a
$35,000.00 isase for an Infinity (335 (described by the manufacturer as an

“gntry-level fuxury sedan”) for transporiation to find work.

Beban argues that he was |
unempioyad or underempioyed, and ﬁnaliy; that a 36 hour hespitalization
followed by 60 days of intensive out-patient treatment randered him unabis o
pay suppori. But Bovell, supra, also requires the Cour o cénside«r the
respondent’s circurmsiances during the e_ntife year during which he falled 1o

make suppori payments. The Bovett syltabus, paragraph three, states:
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3. Under R.C. 3107.07{A), the probats court shall determine the
issue of justifiable cause by weighing the evidence of the natural
parent’s circumstances for the statutory period for which he or
she failad to provide support. The court shall determine whether
the parent’s failure to support the chitd for that period as a whoie
{and not just & portion thereof) was without justifiable cause.

Beban described his job loss in
Februar_y, 2007, and his offorts to work as a free-lance contractor in various
sales positions. He also acknowledged he had expenses during this pericd of
charge cards (5300-500 per month), toans {$220 per month for fimashare),
automobile leass, fuel ang maintenance, and contributions to the household
he shared with LaVerne {$250-QOO per month). During the pertinent period,
he aftemptsd various saies positions from which he was terminated for failure
to meet expected sales quOtas,

Bebar’s job search activilies
consigted of online appﬁcaﬂgn for sales jobs, followed by “waiting and seeing”
it offers materialized. Beban did not describe taking any temporary positions
just to meet his expenses and support obligation. He abandanad his search
wheh a job was promised, although the company decided iater not 1o fill the
position. His sole means of ssarch appeared to be the internet; despite

having anexpensive car iease, it is unclear how many face to face inierviews

actually took piace.

)
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Beban's lifestyle di.d not adiust
during periods of unemployment. Despiis using funds for other commitments,
ne failed 10 pay ‘any child support whaltsogver rom February 20(}7‘ until after
he received notice of the adopfiion petition haing fied in September, 2008.
 The pefitioner has proven, hy clear and convineing evidence, that Beban's
amgi'oymam staus was not justitiable cause for his failure o pay support.

| Finaliy, Baeban asseris ‘ihai his
fhirty-six hour nospitalization and sixty daﬁf qutpaﬁ-eni program from July 14 {0
September 10, 2008 provide jusiiiiabie cause for his failure to pay suppori. '
Bovelt, supra, directs the court to determine whether the parent’s failure to
subp;'ori; the child for that period as a whole {and not just a poriion thereof) was
without justifiable cause. Beban's iliness temporarily renderad him unable to
work; it does not excuse his non-payment of s;uppgrt for the other ten months
of the pertinent year.

Upon due cpnsideraiion, it is
hersby decidad that the consent of Stephen Beban to the ada;s"fion of Madalyn
Ann Beban is not required. Attorney Colavecchio shall prepare a journal
eniry czmsistent with this decision. Parties shall have 14 days from the'
date of this decision to file an objection. A party shall not assign as error

on appeal the court’s adoption of any finding of fact or conclusion of faw

7
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unless the party timely and spec:%_ﬂcaiiy objects to that finding or
conclusion as requested by Civ. R. S3{EX3). This matter shall then
‘proceed to hearing on the issue of whather it is in the child’s best Interest

‘o be adapt@d“

IT IS SO DECIDED

MAGISTRATE AKK L. SNYDER

FROBATE COLRT COUNTY OF SUMMIT, O

. . FILEDR
ct Attormey Diana Colavecchio
Astorney Scot Stevenson L 20 2809
Attorriey Leslie Graske
Magistrate Tragy Stoner Bt 1 SPICER, Judgs

A copy of this decision was mailed to counsel on July 20, 2008,

3
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Motion to Certify a Conflict to the Ohio Supreme Court

Now comes appellee, Stepfather, pursuant to AppR. 25, and moves this
Coprt for an order certifying this case to the Ohio Supreme Céurt as being in
conflict with the decisions of other Ohioq appellate courts. Specifically, the
questions in conflict among the appellate districts are:

1, When a biological parent fails to provide any court ordered child
support for one year, but gives the child two small gifts in the form
of cash and a gift card, do such gifts constitute the provision of
spnaintenance and support of the minor as required by law or judi-
cial decree” for purposes of R.C. 3107.07(A)?

2. When reviewing a probate court’s decision that a given level of
material contribution does not constitute “mairntenance and sup-
port of the minor as required by law or judicial decree” for pur-
poses of R.C. 3107.07(A), is the standard of review de novo or
whether the decision is contrary to the manifest weight of the evi-
dence? |

On each of the above two questions, the holding of this Court in the instant

case is in conflict with decisions of other couris of appeals.

Memorandum in Support of Motion

Both the appellant and this Court have agreed that there is- a split of au-
thority concerning the nature and level of material contributions necessary
to satisfy the support requirements of R.C. 3107.07(A). At page 8 of his brief
on the merits, appellant stated, “Ohio courts have split in determining what

constitutes support under R.C. 3107.07.” Likewise at 916 of its judgment en-
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iry, this Court held, “There is a split of authority on whether certain gifts or
other monetary contributions may constitute support.” Specifically, this
Coust cited the following cases as holding that gifts of &1@ nature of those
provided in thle instant case do not constitute sufficient support under R.C.

3107.07 as to preserve the necessity of the biological parent’s consent to an

- adoption.

1. In Re Adoption of Strawser (10 Dist, 1987), 36 Ohio App.3d 232

(Christmas gifts of toys and clothes valued at $133.00 coupled with medical

insurance did not constitute “support.”)

2. In the Matter of the Adoption of McCartﬁy (Jan. 17, 1992), 6th Dist. No. L-
91-199 (“"’Es%zpport” only consists of those moneys paid directly to the custo-
dial parenf or child support agency).

3. In re Adoption of Wagner (11% Dist., 1997), 117 Ohio App.3d 448 (The
payment of child support of $329.40, along with the provision of health in-
surance did not constitute “ support’ ).

After citing these cases, this Court further stated at 716, “Neither the
Ohio Supreme Court nor this Court, however, has addressed this particular

issue.” This lack of Supreme Court direction was lamented by Supreme

APPENDIX 70 -



COPY

Court jus*cicé Douglas in his concurring opinion in In re Adoption of Boveii
(1987, 33 Ohio St.3d 102, 107:

This case presents us with an opportunity to decide what the lan-
guage of the statute means concerning support and/or commurica-
tion during the critical one-year period. I agree that this initial de-
termination shoild be made by the probate judge and his or her
judgment should not be tampered with absent an abuse of discre-

-fion. What specific guidance needs to be given, however, is whether
the making of one payment of support during the year or the send-
ing of a Christmas card is enough to frustrate the operation of the
statute. Certainly the legisiature could not have meant such a re-
sult. ™

Tn short, 1 think we need to set forth that the probate court is not
pound to negate the effect of the statute stmply because a natural
parent has made a payment or two duting the year or has commu-
nicated once or twice during the year. Until this court meets and
decides that issue, inconsistent judgments of trial courts and courts
of appeals on the question will continue to prevail

Appellee respectfully suggests that it is now time for the Chio Supreme
Court to address the issue and resolve the conflict among the districis.

In addition to the foregomg, there is also a conflict between this Coprt
and others as fo the proper standard of review to be used by an appellate
court when reviewing a lower cout’s decision as to the necessity for a paren-
tal consent.

Appellant argued that the proper standard of review was de novo
whereas appellee asserted that the proper standard was whether the lower

courts decision was against the manifest weight of the evidence. See, Bovett,
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supra. This Court agreed with appellant, holding fhat the manifest weight
standard set forth in Bovett was limited to the éuestion of whether a parent’s
lack of sqpport wWas jusﬁﬁ_able.‘ That decision is in conflict with In re Kat F,,
2009—0&&0-3852, which applied the same manifest weight standard to review
all aspects of the lower courts decision on the question of i::a\:ental consent,
stating broadly at 912 of its decision.

An appellate court will not disturb a trial court’s decision on adop-
tion unless it is against the manifest weight of the evidence. In re ;
Adoption of Masa (1986), 23 Ohio 5t.3d 163. A judgment supported :
by some competent, credible evidence will not be reversed by a re- a
viewing court as against the manifest weight of the evidence. C.E.

Morris Co. v. Foley Construction Co. (1978), 54 Ohio St.2d 279. A re-

viewing court must not substitute its judgment for that of the trial 1
court where there exists some competent and credible evidence !
supporting the judgment rendered by the trial court. Myers v. Gar- *
son, 66 Ohio 5t.3d 610, 1993-Chio-9.

The coﬂft nlinre. Kat. P, made no distinction between the standard of review
on tﬁe question of the appropriate level of support and that applicable on
the question of whether the failure to support was justifiable. See also Garner
v, Greenwalt, Stark App. No. 2007 CA 00296, 2008-Ohio-5963, and In re Adop-

tion of B.M.S., Frarklin App. No. 07AP-236, 2007-Okio-5966, both of which '

i While the precise issue in Bovett concerned justifiable cause for the lack of
suppott, Justice Douglas’ concurrence suggests that a reviewing court
should also defer to the probate court on the initial question of whether a
given level of support is sufficient.
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applied a manifest weight standard of review to determine if a given

amount of financial contribution constituted support.

Accordingly, pursuant to AppR. 25, and the Ohio Supreme Court’s ju- -

risdiction to resolve conflicts as provided in Article IV, Section 3(B)(4) of the

Ohio Constitution, the appellee respectfully requests that this Court issue an

 order certifying the conflicts created by this case o the Ohio Supreme Coutt

for resotution.

Respectfully submitted,
& A /Jﬁﬁ Wrc h@u

D:ana Coiavecc]:uo 0041964
275 Graham Road, #7
Cuyahoga Falls, Ohio 44223
330-920-1210

Vol G b

Virgil Arm‘ag&on Jr. 501864'7
334 Keyser Parkway
Cuyahoga Falls, Ohio 44223
330-923-9097

Counsel for Appellee
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Proof of Service

“The undersigned certifies that a true and accurate copy of the foregoing

was sent by regular US. Mal this _ - o v -day of
Mrecy  oolito

Scot Stevenson
441 Wolf Ledges Parkway #400
Akron, Ohio 44311

()Mm. ﬂ“@:w{é p

Dxana Colavecchm
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- FILED
The Supreme Court of Olia W22

{(LERK OF COURT
SUPREME COURT OF GHIO

In the Matter of the Adoption of M.B. ) Case No. 2011-0831

: ENTRY

This cause is pending before the Court on the certification of a conflict by the Court
of Appeals for Summit County. On review of the order certifying a conflict, it is
determined that a conflict exists. The parties are to brief the issues stated in the court of
appeals’ Journal Entry filed April 18, 2011, as follows:

“]. When a biological parent fails to provide any court ordered child support for one
year, do small monetary gifis paid directly to the child constitute the provision of
"maintenance and support of the minor as required by law or judicial decree” for
purposes of R.C. 3107.07(A)7” '

«) When reviewing a probate court's decision regarding whether or not 2 biological
parent's financial contribution constitutes "maintenance and support of the minor as
required by law or judicial decree” for purposes of R.C. 3107.07(A), is the standard of
review de novo or whether the decision is contrary to the manifest weight of the

-evidence?”

It is ordered by the Court that the Clerk shall issue an order for the transmittal of the
record from the Court of Appeals for Summit County.

(Summit County Court of Appeals; No. 25304)

Maureen O'Connor
Chief Justice

APPENDIX 75



Casemaker — Browse _ o : Page 1 of 1 |

CONSTITUTION OF UNITED STATES
AMENDMENTS
erent through 2010

Amendment V. Rights of Persons

‘No person shall be held to answer for a capital, or otherwise infamous crime,
uniess on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in fime of War or public
danger; nor shall any person be subject for the same offence to be twice put in jeopardy
of life or limb; nor shall be compelled in any criminal case 1o be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.
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CONSTITUTION OF UNITED STATES

AMENDMENTS

_ Current through 2070

Amendment XIV. Rights Guaranteed: Priveleges and Immunities of Citizenship,
Due Process, and Equal Protection '

Section 1. All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the
laws.

Section 2. Representatives shall be apportioned among the several States according to
their respective numbers, counting the whole number of persons in each State, excluding
indiane not taxed. But when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in Congress, the Executive
and Judicial officers of a State, or the members of the Legislature thereof, is denied fo any of
the male inhabitanis of such Siate, being twenty-one years of age, and citizens of the United
States, or in any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of
. President and Vice President, or hold any office, civil or military, under the United States, or
under any State, who, having previously taken an oath, as a member of Congress, or as an
officer of the United States, or as a member of any State legislature, or as an execufive or
judicial officer of any State, fo support the Constitution of the United States, shall have engaged
in insurrection or rebellion against the same, or given aid or comfort {o the enemies thereof. But
Congress may by & vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shafl not be guestioned. But neither the United States nor any State
shall agsume or pay any debt or obligation incurred in aid of insurrection or rebeliion against the
United States, or any claim for the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held lliegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article. '
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Archive
| Ohlo Statutes
GENERAL PROVISIQNS i
Cha'pter 1. DEF[NETﬁONS: RULES.OF CO&STRUCT!ON

Effective through 6/10/2011

§ 1.49. Determining legistiative intent

If a statute is ambiguous, the court, in determining the intention of the legisiature, may consider
among other matters:

{A) The object sought to be attained;
(B) The clrcumstances under which the statute was enacted;
{C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or simllar
sitbjects; :

(E) The consequences of a particular construction;
(F) The administrative construction of the statute.
History. Effective Date: 01-03-1972

Archive.
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Archive
QOhio Statutes
Title 31. DOMESTIC RELATIONS - CHILDREN
Chapter 3107. ADOPTION

Effective through 6/10/2011

§ 3107.07. Consent unnecessary
‘Consent to adoption Is not reguired of any of the following:

{(A) A parent of & minor, when it is alleged in the adoption petition and the court , after proper
service of notice and hearing, finds by clear and convincing evidence that the parent has failed
. without justifiable cause to provide moré than de minimis contact with the minor or to provide
for the maintenance and support of the minor as required by law or judicial decree for a perlod of
at least one year immediately preceding either the filing of the adoption petition or the
‘placement of the minor in the home of the petitioner.

(B) The putative father of a minor if either of the following applies:

(1) The putative father fails to register as the minor's putative father with the putative father
registry established under section 3107.062 of the Revised Code not later than thirty days after
the minor’s birth;

(2) The court finds, after proper service of notice and hearing, that any of the following are the
case: '

(a) The putative father is not the father of the minor;
(b) The putative father has willfully abandoned or failed to care for and support the minor;

(c) The putative father has willfully abandohed the mother of the minor during her pregnancy

and up to the time of her surrender of the minor, or the minor's placement in the home of the
petitioner, whichever occurs first.

(€) Except as provided in section 3107.071 of the Revised Code, a parent who has entered into a
voluntary permanent custody surrender agreement under division {B) of section 5103.15 of the
Revised Code;

(D) A parent whose parental rights have been terminated by order of a juveniie court under
Chapter 2151, of the Revised Code;

{E) A parent who is married to the petitioner and supports the adoption;
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(F) The father, or putative father, of a minor if the minor is conceived as the result of the
commission of rape by the father or putative father and the father or putative father is convicted
of or pleads guilty to the commission of that offense. As used in this division, “rape” means a
violation of section 2907.02 of the Revised Code or a similar law of another state.

(G) A iegal guardian or guardian ad iitemn of a parent judicially declared incompetent in a
separate court proceeding who has failed to respond in writing to a request for consent, for a
period of thirty days, or who, after examination of the written reasons for withholding consent, is
found by the court to be withholding consent unreasonably; :

(H) Any legal guardian or lawful custodian of the person to be adopted, other than a parent, who
has Failed to respand in writing to a request for consent, for a period of thirty days, or wha, after
examination of the written reasons for withholding consent, is found by the coutt to be
withholding consent unreasonably;

{1) The spouse of the person to be adopted, if the failure of the spouse to consent to the
adoption is found by the court to be by reason of prolonged unexplained ahsence, unavailability,
incapacity, or circumstances’ that make It impossible or unreasonably difficult to obtain the
consent or refusal of the spouse; : '

(1) Any parent, legal guardian, or other lawful custodian in a foreign country, If the person.to be
adopted has been released for adoption pursuant to the laws of the country in which the person
resides and the release of such person is in a form that satisfies the requirements of the
immigration and naturalization service of the United States department of justice For purposes of
immigration to the United States pursuant to section 101(b)(1){(F) of the “Immigration and
Nationality Act,” 75 Stat. 650 (1961), 8 U.5.C. 1101{b)}{1)}{F}, as amended or reenacted.

(K) Except as provided in divisions (G) and (H) of this section, a juvenile court, agency, or
person given notice of the petition pursuant to division (A)(1) of section 3107.11 of the Revised
Code that fails to file an objection to the petition within fourteen days after proof is filed pursuant
to division (B) of that section that the notice was given;

(L) Any guardian, custodian, or other party who has te'rnporary custacy of the child.

Effective Date: 10-29-1999; 2008 HBY 04-07-2009
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Archive
Ohio Statutes
Title 31. DOMESTIC RELATIONS - CHILDREN
Chapter 3107. ADOPTION

Effective through 6/10/2011

' § 3107.161. Determining best interest of chiid in contested
‘adoption - burden of proof - _

{AY As used in this section, “the least detrimental avaiiable alternative" means the alternative
that would have the least long-term negative Impact en the child. '

(B) When a court makes & determination in a contested adoption concerning the best interest of
a child, the court shall consider all relevant factors including, but not limited to, all of the
foilowing:

(1) The least detrimental avallable alternative for safeguarding the child's growth and
development;

{2) The age and health of the child at the time the best interest determination is made and, if
applicable, at the time the chiid was removed from the home;

{3) The wishes of the child in any case in which the child’s age and maturity makes this feasible;
(4) The duration of the separation of the child from a parent;

(5) Whether the child will be able to enter into a more stable and permanent famiy relationship,
taking into account the conditions of the child's current placement, the likelihood of future
placements, and the results of prior placements;

(6) The likelihood of safe reunification with a parent within a reasonable period of time;

(7) The importance of providing permanency, stability, and continuity of relatlonships for the
chitd;

(8) The child’s interaction and interrelationship with the chiid’s parents, siblings, and any other
person who may significantly affect the child’s best interest;

(9) The child's adjustment to the child’s current horme, school, and community;

(10} The mental and physical health of all persons involved in the situation;
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(11) Whether any person involved in the situation has been convicted of, pleaded guilty to, or
* accused of any criminal offense involving any act that resulted in a child heing abused or
negiected; whether the person, in a case in which a child has been adjudicated to be an abused
or naglected child, has been determined to be the perpetrator of the abusive or neglectful act
that is the basis of the adjudication; whether the person has been -convicted of, pleaded guilty
to, or accused of a violation of section 3619 25 of the Revised Code involiving a victim who at the
time of the commission of the offense was a member of the person’s family or household; and
whether the person has been convicted of, pleaded gullty to, or accused of any offense involving
a victim who at the time of the commission of the offense was a member of the person’s family
or household and caused physical harm to the victim in the cemmission of the gffense. -

Q) A person-who contests an adoption has the burden of providing the court material evidence
‘needed to determine what Is in the best interest of the child and must establish that the child’s
current placement is not the least detrimental avaliable alternative.

Effective Date: 11-06-1996
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