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STATEMENT OF FACTS

This case arises as a result of T.R.'s filing of an Adoption Petition seeking to adopt his

step-daughter, M.B., a minor child, in the Summit County Court of Common Pleas, Probate

Division. S.B., the biological father of M.B. opposed the adoption, claiming he had made gifts

of a $125.00 Aeropostale clothing store gift card and sent a birthday card which included $60.00

in cash claiming in the Trial Court such constituted maintenance and support and that thereby his

consent was required for the adoption (Supp. 13, 22, 23, 83; Tr. 13, 22, 23, 83).

The Summit County Probate Court, Judge Spicer, after hearing held, a review of the case

file, a review of the transcript of proceedings before his Magistrate, a review of the applicable

law, and a review of the arguments of counsel, upheld the Magistrate's Decision and ruled that

the consent of S.B. to the adoption was not required for the Court to proceed with the adoption in

an eight page Order (App. 52-59) on March 12, 2010.

On March 16, 2011, the Ninth Judicial District Appellate Court issued a Decision and

Journal Entry reversing the ruling of the lower court (App. 37-47), determining that the consent

of S.B. (father) to the adoption of M.B. was necessary, further holding their review regarding the

interpretation and application of R.C. 3107.07 is de novo (App. 39, 40).

S.B. (Appellee below) timely filed on March 24, 2011, a Motion pursuant to App. R. 25

to certify a conflict between the decision of the Ninth Judicial District Court of Appeals and the

Tenth Judicial District Court of Appeals Decision in In re Adoption of Strawser (1987) 36 Ohio

App.3d 232, the Sixth Judicial District Court of Appeals decision in In the Matter of the

Adoption ofMcCarthy (Jan. 17, 1992) 6" Dist. No. L-91-199, and the Eleventh Judicial Court of

Appeals in In re Adoption of Wagner (1997), 117 Ohio App. 3d 448 regarding the support and

maintenance ruling and secondly sought a ruling that a conflict be certified between the Ninth



Judicial District Court of Appeals and the Fifth Judicial District Court of Appeals decision in In

the matter of the Adoption of Kat P., 5r'' Dist. Nos. 09 CA 10, 09 CA 11, 2009-Ohio-3852

regarding whether the review standard should be de novo or whether the decision was contrary to

the manifest weight of the evidence (App. 68-74). In a Journal Entry dated April 18, 2011, the

Ninth Judicial District ruled a conflict of law exists (App. 48-51) and certified a conflict on both

issues as follows:

When a biological parent fails to provide any court ordered child support for one

year, do small monetary gifts, paid directly to the child constitute the provision of
"maintenance and support of the minor as required by law or judicial decree" for

purposes of R.C. 3107.07(A)?

and on the following issue:

When reviewing a probate court's decision regarding whether or not a biological
parent's financial contribution constitutes "maintenance and support of the minor
as required by law or judicial decree" for purposes of R.C. 3107.07(A), is the

standard of review de novo or whether the decision is against the manifest weight

of the evidence?

On May 16, 2011, T.R. filed Notice of Certified Conflict with the Ohio Supreme Court

pursuant to S.Ct. Prac. R. 41 (App. 1-36). On June 22, 2011, the Supreme Court of Ohio, per

Chief Justice O'Connor, determined that a conflict exists and ordered the transmittal of

the record and briefs on the two certified issues indicated above by the Appellate Court.

(App. 75).

Proposition of Law No. 1

When a biological parent fails to provide any court ordered child support for one

year, small monetary gifts paid directly to the child do not constitute the provision of
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maintenance and support of the minor as required by law or judicial decree for purposes

of R.C. 3107.07(A).

The starting point for our analysis is Ohio Revised Code Section 3107.07(A) which reads

as follows:

Consent to adoption is not required of any of the following:

(A) A parent of a minor, when it is alleged in the adoption petition and the

court, after proper service of notice and hearing, finds by clear and convincing
evidence that the parent has failed without justifiable cause to provide more
than de minimus contact with the minor or to provide for the maintenance and
support of the minor as required by law or judicial decree for a period of at
least one year immediately preceding either the filing of the adoption petition
or the placement of the minor in the home of the petitioner.

Of some importance, we believe, is that once this threshold has been met, the Probate

Court must next determine what is in the best interest of the child before granting the adoption.

R.C. 3107.161. (App. 80). This is so because in the final analysis, such is the goal of adoptions

- to serve a child's best interest, providing a permanent, stable home. In re Adoption of

Ridenour (1991), 61 Ohio St. 3d 319. Thus, in Ohio, there is a two step process which the

child's natural parents are free to participate in (one or both hearings) should they so choose.

More on the importance of the process later.

Ohio's statutory scheme is set against the background of the constitutionally protected

interest of the natural parents which flows through the Fifth and the Fourteenth Amendments to

the United States Constitution (App. 76, 77).

A brief look at the constitutional backdrop is also necessary to properly analyze this

matter. Appellant would invite the Court's attention to In re Adoption of Zschach (1996), 75

Ohio St. 3d 648 which contains a succinct discussion of the various constitutional interests

involved in adoptions, discussing both the parental rights and the state's legitimate interest in

3



protecting the welfare of children. The case cites Lehr v. Robertson (1983), 463 U.S. 248 as

support for the "state's interest in facilitating the adoption of children and having the adoption

proceeding completed expeditiously." Lehr, supra, at 265. After giving due deference to the

parental rights, Lehr hones in to the heart of the matter - due process. The state's ability to end

parental rights by adoption must be "accomplished by procedures meeting the requisites of the

Due Process Clause." Lehr, supra, at 261. This boils down to fundamental fairness, the right to

be heard.

The frequently cited case of Santosky v. Kramer (1981), 102 S. Ct. 1388, is oft referred to

as standing for the proposition that natural parental rights are of a constitutional magnitude

(which they are). A careful reading of the case, however, reveals it stands for the proposition

that before parental rights may be permanently severed by the state, clear and convincing

evidence is required, overruling a New York law requiring only a preponderance of the evidence

standard. Santosky, supra, is frequently cited in the case law as though it has elevated parental

rights to some sacrosanct height when the opposite is the case - it calls for procedural due

process in those instances when parents who have become such by reason of natural births

intervene in proceedings to terminate their rights as a result of behavior contrary to their

responsibilities and duties as parents and contrary to the best interest of their children. Santosky,

Id. at 766, notes the valid interest of the state in adoption proceedings - (1) a parens patriae

interest in promoting and preserving the child's welfare, and (2) the fiscal and administrative

goals of lessening the cost and burden of adoptions. The Court goes on to state that finding an

alternate home is in the state's interest when parents are unfit and either cannot or will not

provide a normal family home. Of note, vociferous dissents were filed by four Justices who

strongly opined that a preponderance of the evidence standard should suffice, seeing the
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majority's ruling as an infringement on the rights of the states. Justice Rehnquist in dissent, Id.

at 1405, opines his thoughts that the majority "... abandoned evaluation of the overall effect..."

of New York's entire adoption scheme.

We invite this review to the Court's attention so that O.R.C. 3107.07(A) is not seen in a

vacuum and is analyzed in the proper constitutional framework regarding parental rights and the

true meaning of the Santosky, supra, decision. Justice Rehnquist goes on to point out that in

New York, there was a separate dispositional hearing to determine the best interest of the child.

He then points out the appellate rights which existed in New York at the time, so a parent might

further contest the adoption. So it is in Ohio presently - a logical scheme allowing intervention

at several points. One must also be cognizant that meeting one's legal obligations to pay child

support and staying in contact with one's child or children precludes operation of the statute.

The above is not to say a natural parent's rights are unprotected constitutionally. They

are protected and have been for quite some time, almost 100 years, by the Fifth and Fourteenth

Amendments to the U.S. Constitution. See Meyer v. Nebraska (1923), 262 U.S. 390 and Pierce

v. Society of Sisters (1925), 268 U.S. 510. It is to point out that such rights are not absolute and

that valid state interests can outweigh such.

Let us turn to the analysis of the Ninth District Court of Appeals decision, below,

(App. 37-47) and the decision of the Sixth District Court of Appeals case In the Matter of the

Adoption ofMcCarthy (Jan. 17, 1992), 6' Dist. No. L-99-199 (App. 21-24).

The Ninth District ruling was a 2-1 decision (Judge Moore dissenting). The Court

centered its decision on a determination that the word "maintenance" as embodied in O.R.C.

3107.07 must be construed as "[f]inancial support given by one person to another," citing

Black's Law Dictionary (8 Ed. 2004; 1973) and the word "support" as "[s]ustenance or
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maintenance, esp., articles such as food and clothing that allow one to live in the degree and

comfort to which one is accustomed," also citing Black's Law Dictionary (8 Ed. 2004, 1480).

(App. 41, Decision and Journal Entry of the Ninth District Court of Appeals).

The Court cites 47 O. Jur. 3d Family Law, Section 895, which refers to relatively small

support provisions as being sufficient to override the no consent required statute. The cited

section indicates a court should consider contributions of clothes, shoes, and diapers. The article

then says O.R.C. 3107.07 may (emphasis added) mean any aid to a child providing for a

recreational need or other need. The section cited is concluded with the following quote:

... [t]the relevant inquiry is not whether the parent provided support, but whether
the parent's failure to support is of such magnitude as to be the equivalent of

abandonment.

47 O. Jur. 3d Family Law, Section 895. No Ohio cases are cited by Ohio Jurisprudence in

support of its proposition. After the Appellate Court then cites several appellate decisions from

various districts which held small monetary gifts are not support, the court points to districts

holding that efforts greater in magnitude to support one's child than herein were sufficient to

void the statute and require parental consent.

The Appellate Court below then claimed the Aeropostale card constituted maintenance

and support because it "enabled the child to purchase clothing, an undeniable necessary"

(App. 44) and that "it is difficult to see how the $60.00 in cash for the child's birthday did not

provide the means by which the child might attain additional comforts." (App. 44). The Court

saw the above as clear and convincing evidence of maintenance and support. The Court also

saw the timing of the contributions to be thoughtful and evidence of intent not to abandon the

child. The foregoing, sadly, is virtually the entire analysis on that key issue by the Court.
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There is no analysis regarding the degree and/or comfort M.B. is accustomed to. Indeed,

a review of the transcript of proceedings before the Probate Magistrate is somewhat barren in

this regard, making such an analysis based upon assumptions that must have resulted from the

financial data presented (Supp. 1-131), all of which are contra the Court's ruling.

Judge Moore, in her dissent, visited the American Heritage Dictionary to find the

meaning of maintenance and support and found the ordinary meaning to be "the action of

maintaining, the state of being maintained, a means of maintaining or supporting." (American

Heritage Dictionary, Second College Ed. 1995, 757). Judge Moore then simply and logically

concludes a Christmas gift certificate and a small birthday gift of cash are not support, but tokens

of affection - something one expects from even friends or relatives who have no legal duty of

support.

The Sixth District's decision involved two separate gifts of $10.00 and $4.00. In the

Matter of the Adoption of McCarthy, supra. That Court portrayed such gestures as gifts, not

child support payments. This, we suggest, assists in our hypothecation of the legislative intent.

The Court cites In re Adoption of Bovett (1987), 33 Ohio St. 3d 102 and found the common

usage of the word "support" indicates payments are to be made to the custodial parent or the

Bureau of Support. The Court stated "payments made directly to the child constitute a gift as

there is no indication that the payments will ever reach the custodian of the child to be used for

the child's needs." Id., at 4. With all due respect to Black's Law Dictionary, we believe these

definitions more germane to the issues herein.

It strikes counsel that should this Court conclude that small monetary gifts paid directly

to a child are not maintenance and support as envisioned by R.C. 3107.07(A), that the provision

of such gifts by a parent can be argued as a basis to allow a natural parent to challenge the
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adoption in the best interest phase of the proceeding. That parent is further allowed to argue his

failure was justifiable given his circumstances at the preceding consent stage that they did the

best they could by providing the gifts. Below, the Appellate Court wondered why that issue was

not raised on appeal.

The record before the Magistrate in the Summit County Probate Court would support that

Court's finding even using what we see as the Ninth Judicial District's faulty analysis. While

clothing is necessary, it is clear that M.A.B., the minor herein, suffered no want in that regard.

Her standard of living included participating in several sports and traveling for same. (Supp. 10;

Tr. 10). S.B.'s child support was to be $1,000.00 per month (Supp. 20; Tr. 20), and he was

$18,000.00 behind on same. (Supp. 21; Tr. 21). S.B.'s tax return showed adjusted gross income

of $165,631.00 in 2006, and $108,196.00 in 2005. (Supp. 32; Tr. 32). S.B. characterized the

items paid as gifts, not support, (Supp. 89; Tr. 89) indicating his ordinary definition of the term

"support" excluded these gifts. It is clear from the financial exhibits filed in the Probate Court

that the home of the child to be adopted provided her with a wonderful lifestyle in a nice suburb

of Akron. The annual income of her mother and stepfather exceeding $200,000. (Supp. 135,

136).

Back in 1987, in the case of In reAdoption of Bovett (1987), 33 Ohio St. 3d 102, Justice

Douglas, in a concurring opinion, sets out a reasonable answer to this Court's certified first

question which we would urge the Court to adopt in its determination of whether the two small

gifts herein constitute maintenance and support. He states that the making of one payment of

support or the sending of a Christmas card should not frustrate the adoption statute. He opined

that the legislature could not have meant that result and points to the phrase "as required by law

or judicial decree," O.R.C. 3107.07(A), as defining the terms "maintenance" and "support."
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While a cursory glance at the case law proves, as we all know, that one person's guess as

to legislative intent is oftentimes as good as another's (i.e., perhaps only fortune tellers can read

peoples' minds), we would argue Justice Douglas' analysis is sensible and reasonable. He, in

our opinion, rightfully wishes to leave matters of adoption in the hands of the Probate Judge, the

trier of fact. He ends by stating:

In short, I think we need to set forth that the Probate Court is not bound to negate
the effect of the statute simply because a natural parent has made a payment or

two during the year. Id., at 107.

He then accurately predicts that until the Ohio Supreme Court rules, inconsistent

judgments will continue to occur.

Judge Spicer, the Probate Judge herein, issued a detailed opinion, carefully analyzing the

evidence and applicable law. (App. 52-59). His careful reasoning was ignored below.

In a long line of cases, the Tenth Judicial District Court of Appeals has consistently

interpreted the statute in question consistent with Judge Spicer's holding.

In the case of In re Adoption of Knight (1994), 97 Ohio App. 3d 670, the Tenth Judicial

District Court of Appeals held that a single $20 child support payment, the payment of $300 for

a child psychologist, and the purchase of health insurance for the child did not constitute

maintenance and support.

Purchasing $133 worth of toys and clothing at Christmas was not considered support

because the child had sufficient amounts of same already. In re Adoption of Strawser (1987),

36 Ohio App. 3d 232. The facts in Strawser, supra, are, in actuality, very similar to the instant

case, and we invite the Court's attention thereto.
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An interesting analysis is made in In the Matter of the Adoption of B.M.S. (2007),

2007 Ohio 5966, Tenth Dt., Franklin Cty. The Court ruled that the father's consent to adoption

was unnecessary as he failed to provide maintenance and support for one year preceding the

filing of the petition for adoption, despite furnishing food, entertainment, and gifts to the

children. Pointing to In re Adoption ofJorgensen ( 1986), 33 Ohio App. 3d 207, the Court points

to the father's ability to raise arguments at the best interest phase of the adoption. The Court

also notes the absence of definitions for the terms "maintenance" and "support," citing Black's

Law Dictionary as did the Ninth Judicial District in its opinion below and also adding it has been

defined in Kimble v. Kimble (2002), 97 Ohio St. 3d 424 as a duty to provide to the economic

maintenance and education of a child until it reaches the age of majority. Citing Kimble, supra,

the Court notes the terms refer to conveniences, shelter, medical care, and reasonable personal

care. In other words, all of a child's economic necessities.

A glance at R.C. 1.49 is necessary, particularly subsections (A) and (E) when undergoing

statutory meaning exercises. The consequences of a particular construction and the object sought

to be attained we suggest support the Probate Court's Order in this case and those subsections

were not clearly addressed by the appellate majority.

We would, therefore, suggest that a few small monetary gifts are not sufficient to give a

right to object to an adoption. They are a pittance in the overall needs of a child. While not a

total abandonment, they are within a hair's breath of such. They are the equivalent of throwing

an oar to a drowning person and leaving the life preserver attached to a rope hanging on the wall

of the boat. A prior court having already deemed that neither custody nor shared parenting

should be enjoyed by the parent seeking to prevent the adoption, could the legislature have

intended that small token gifts can thwart the adoption statute? There is a valid public policy
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purpose supporting this interpretation of the statute. It would promote adherence to the

responsibilities of parents to pay child support. To do otherwise allows the sending of a card or

two with a buck or two and the thumbing of one's nose at the support laws to proceed apace.

We urge the Court to not read this statute in a vacuum, but in conjunction with the entire

adoption and child support schemes established by the legislature and the case law, giving the

words "maintenance" and "support" their ordinary meaning in conjunction therewith.

Proposition of Law No. 2

When reviewing a Probate Court's decision regarding whether or not a biological

parent's financial contribution constitutes maintenance and support of the minor as

required by law or judicial decree for purposes of R.C. 3107.07(A), the standard of review

is whether the decision is contrary to the manifest weight of the evidence.

The Ninth Judicial District Court of Appeals certified a second conflict with its decision

on the issue of the proper standard of review of a probate court's ruling on whether financial

contributions are maintenance and support with the decision In the Matter of the Adoption of

Kat P., 5"' Dist. Nos. 09 CA 10, 09 CA 11, 2009-Ohio-3852.

The Ninth Appellate District, below, applied a de novo standard of review because they

had to determine the meaning of "maintenance" and "support" (App. 39, 40), terms not defined

in O.R.C. 3107.07. The Court goes through a tortuous journey in its attempts to define the

terms, but, in reality, they never actually do. Rather, the Court speaks of the gifts provided

herein as constituting maintenance and support, as evidencing "his intent not to abandon his

child," as a "means by which the child might attain additional comforts." (App 44). These

assertions, we respectfully point out, fly directly in the face of the record before the Trial Court

attached in its entirety (Supp. 1-131), and the Hearing conducted before its Magistrate. The
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rambling testimony of S.B. as seen therein is directly contra a desire on his part to provide

undeniable necessities. He believed the child well off, financially; the $60 gift provided no

"additional comforts" - it would be but a tank or two of gas to motor M.B. to one of her many

sporting events; Aeropostale sells more than clothing, and the record is silent as to what the card

was actually used for, perhaps not for the "undeniable necessary" of clothing the Appellate Court

surmised was bought with the card. (App. 44). Without drawing too tight a rope to walk

regarding the definitions of "abandonment" and "total abandomnent," one is left scratching an

itch upon one's pate when considering that despite paying no child support (or perhaps using this

$185.00 to do such which S.B. chose not to) that these two measly tokens can be seen as intent

not to abandon M.B. - a matter not in issue before the Appellate Court but which point goes

rather to the failure to communicate aspects of the statute as opposed to the issue of maintenance

and support.

After, engaging, again, respectfully, in this legal form of ring-around-the-rosy, the Court

then proceeds to determine these gifts are clear and convincing evidence of maintenance and

support thereby supplanting (or more accurately standing it upon its fragile skull) the Probate

Court's decision juxtaposed thereto - that there was clear and convincing evidence before it

these gifts were not maintenance and support. A manifest weight of the evidence review

supports the Probate decision, which the Appellate Court needed to avoid in order to reach its

conclusion.

The lower Court underwent an analysis of the case law on both sides of the issue of the

meaning of the words, but danced around giving them precise meanings fitting easily into every

day usage by lawyers and Judges. Whether these gifts are considered support do not, in sooth,

turn on the definition of those magical words underlying this case because as has been said, this
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minefield is not easy to navigate, and is best left to the Trial Judge to tread. S.B. had a $12,000

per year obligation and an almost $18,000 arrearage - $185 is slightly over one percent of same.

(Supp. 20, 21; Tr. 20, 21).

Let's look at the Fifth Appellate District's case for a moment. In the Matter of the

Adoption of Kat P., supra, involved a detailed analysis of the proceedings before the Fairfield

County Probate Court. Pointing to the maxims regarding who decides witness credibility, the

Court upheld the Probate Court's view of same. Interestingly enough, the Christmas gifts given

by the father were used by him in that case not to argue that they were support, but as being in

contact with the children during the year immediately preceding the adoption. The court found

clear and convincing evidence to support the trial court's ruling and found it not against the

manifest weight of the evidence.

Appellant must confess to some befuddlement - it is not clear after several readings of

that case why it alone as opposed to the two other cases pointed to below is in conflict with the

Ninth Appellate Court's decision. In re Adoption of Bonett, supra, which was distinguished

below, seems to Appellant to be substantially similar on the review issue herein presented. We

would suggest its logic is surely applicable to the instant matter and ought to be followed herein.

They are fine lines of distinction, assuredly; but despite same, the similarities are striking. The

very first words of Justice Brown's decision are, "This case calls upon us again to interpret and

refine the application of R.C. 3107.07(A)." Bonett, Id., at 103. The Court goes on to state, at

106, "Although we are properly obliged to strictly construe the language of R.C. 3107.07(A) in

order to protect the interests of a natural parent ... we are not persuaded to adopt a construction

so strict as to turn the statute into a sham." Admittedly, the statute was different in 1987, but this

logic, we suggest, is persuasive.
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If the Ninth Appellate District should not have preceded de novo, this case conceivably

could end with that determination - without reaching the definitions concerns. This case could

be sent back to the Appellate Court to review the Probate Court ruling in light of that standing.

It seems, however, that regardless of which standard of review is utilized that confusion will

continue until the terms are defined.

While one must admit that either a de novo review or a manifest weight of the evidence

review could be seen to be in order, the more logical approach would be to proceed on the

weight of the evidence theory.

CONCLUSION

Appellant urges the Court to adopt the two propositions of law stated in his argument,

reverse the holding of the Appellate Court, and reinstate the ruiing of the Summit County

Probate Court.
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Notice of Certieed Con$tiet

Now comes :4ppellant, T.k., the Stepfather of M.B:, and =ives notice pursu-

ant to S.Ct. Prac. R. 4.1 that, on April 18, 2011, the Ninth District Court of Ap-

peals certifaed a. conflict on the followin-a two issues:

1. When a bioiogical parent fails to provide any court ordered child

support for one year, do small monet.ary' gifts paid directly ta the child
conseitute the provision of "maintenance and support of the minor as re-
quired by law or judicial decree" for purposes oi R.C. 3107.07(A)?

2. When reviewing a probate court's decisiori reLyarding whether or not a
biological parent's financial contribution constitates "maintenance and
support of the nainor as required by law or judicial decree" for purposes

cif B.C..3107:07(A), is the standard of review de novo or whether the
decision is contrary to the rnar.ifest weight of the evidence?

ch 16, 2011, the Ninth District Goari of Appeals issued a decision

that beld that small monetary gifts in themseives constitute "maintenance and

support as required by law or judicial decree" without the payment of any

ordered child support. It has now found that its decision is in confiict witb. In the

hfiatter of the Adoption of ItRcCar'7.Iay (3an. 17, 1992), 6th Dist. Na. L91-199, in

vvhich the Sixth District Court of Appeals held that gifts do not constitute "main-

tenance and support" in the absence of the payment of child support.

Tha March 16, 2011, judgment reversed a prior holding by the Surnmit

County Probate Court that held that the gifts given in this case did not constitute

"xnaintenance and support." In reviewing the lower court's siecision, the Ninth.

SSistrict utilized a de nova standard of review. It has now found that its use of this

standard of review is in con.flict with the case ofIrt the Matier of the Adoption of

I{at .Y., (5"h Dist.), Pair:eld App. Nos. 09C-.10, 09C-411, 2009-0hio-3852, which
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heid that the proper standard of revieroa i.s whether the probate court's decisioa: is

against the manifest v, eight of the evidence-
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Appellee has moved, pursuan

poses two issues for certif.tcation.

Article I`J, Section 3(B)(4) of the Ohio Constitution requires this Courti to certify the

is case,

to App.R, 25,. to certif'V a con.fiict behueen the

h was journalized on March 16, 2011, and the judgntents of

veral other distr:et courts of appeal. Appellant has responded to the motion. Appellee

ate[.]" "[T]he alleged conflict must be on a rule of law - not facts." Whitelock v. Gilbane

e to the Ohio Supreme Court whenever the "judgment *** is in conflict

ith the judgment pronounced upon the same question by any other court of appeals in the

Appellee has proposed that a conflict exists between this Court and the Tenth District

ourt of Appeals in In re Adovtion of Strawser (1987), 36 Ohio App.3d 232; the Sixth

istriet Cou.-t of.Appeals in Xn tfie Matter of the ,9d'optabn. of McCartny (Jan. 17, 1992,), 5i.1h

ist. No. L-91-199; and the Eleventh District Court of Appeals in In re Adoption of Wagner

997), 117 Ohio App.3d 448 on the following narrowly crafted issue:

First issue: "When a biological parent fails to provide any court ordered child
support for one year, but gives the ehild two small gifts in the for•,n of cash
and a gift card, do such gifts constitute the provision of 'maintenance a.nd
support of the minor as required by law or judicial decree' for purposes of
R.C. 3107.07(A)?"
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Were we to construe appeilee's issue as narrowly as presented, we would conclude

thaz no conflict exists between our opinion and any of the three cited opinions. Even

constiging the issue more broadly, however, we conclude thai no conflict exists between the

instant opinion and the opinions of the Tenth and Eleventh districts. The Stf'awser cour(

addressed the issue of whether non-monetary gifts (toys and clothing) and the paynient for a

benefit about which ne'ither the child nor residential parent Icnew constituted "maEntcr=ence

^and support" for purposes of R.C. 3107.07(A). The IWagner couri addressed the issu.e of

whether the payinent of a meager portion of court-ordered child support constituted

"maintenance and support" for purposes of R.C. 3107.07(A).

Construing the issue more broadly, we reasonably conclude that a eonflict exisr,s

f between the instant opinion and the opinion of the Sixth District Court of Appeal

,1IvfcCarthy court addressed trre issue of whelzer, ira the absence of the payment of any court-

1 ordered chiid snppory two small monetary gifts paid directly to the child constituted

1"maintenance and support" for purposes of R.C. 3147.07(A). The Sixth District concluded

that such paymcnts do not constitute maintenance or support because they will not re.ach, the

custodian to be used for the child's needs. In the instant case, this Court concluded 'inat the

payment of two small monetary gifts paid directly to the child, in the absence of the

payment of ar_y court-ordered child support, constituted "ma.antenance and support":aecause

they might reasonably be used for the child's needs and demonstrated the intent not to

abandon the child. Accordingly, we conclude that a conflict of law exists, and we certi.fy a

conflict on the following question:

((( "Vdhen a biological parent fails to pruvide any court-ordered child support for
one year, do small monetary gifts paid directly to the cliild constitute the
provision of 'snaa.ntenance and support of the minor as required by law or

judicial decree' for purposes of R.C. 3I07.07(A)?"

r
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Appellee has proposed that a conflict exists bet.ween. this Court and the Fifth ListriCt

our of Appeals in In the mutter of the Ad.option of E'at. P., 5th Dist, Nos. 09CAI0,

9CAl 1, 2009-Ohio-3852, on the following issue:

Second issue: "When reviewing a probate court`s decision that a given 3eve1
of material cantribntion does not constitute `maintenance and support of the

nlinor as required by law or judicial decree' for purposes of'R.C. 3107.07(A),

is the standard of review de novo or whether the decision is contrary to the

manifest weight of the evidence?"

Citing In re Adoption of Iulasa ( 1986), Z3 Ohio S^t.3d 163, the Fifth Distriet broa:dly

tated that "[aln appellate court will. not disturb a trial court's decision on adoption unless it

against the manifest weight of the evidence." In re Kat F., at ^i12. The Nfasa court,

owever, enunciated the manifest weight of the evidence standard of review within a much

f hether 'util;iable cause [for th.e faiiurew Jarrower context, spectfically, on the questaon o

o support] has been proven bp clcar and convincing evidence[.J" Id, at 165. Tn the instant

ase, this Court declined to expand the application of the standard of review retevant to the

sue of "justifiable cause" enunciated by the Ohio Supreme Court in. Mcaso and Ir, re

doption of Bovett (1987), 33 Ohio St.3d 102, 1.06, to the issue of whether the parent failed

o provide "maintenance and support" of the child. Because R.C. 3107.07(A), as in effect at

he time relevant to this mattec, did not define the terms "maintenancc and support,"

ecessarify reauiring our interpretation of those terins, we applied a de novo standard o.`

eview. Accordingly, we conclude that a confiict of law exists, and we certify a confIict on

e following question:

"When reviewing a probate court's decision regarding whether or not a
biological parent's financial contribution constitutes "maintenance and
support of the minor as requir.ed by law or judic:al decree" I50r p.uposes of
R.C- 3I07.07(A), is the standard of review de novo or whether the decision is

against the manifest weight of the evidence?"
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Upon e<insideration, appellee's motion to certify a conflict is granted.

Judge

ITMOR

OORE, J.
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^,u'.Y; T OF fi'rPckS
STATE OF OHIO PkNIFL M. HURRVAksIN THE COURT OF APPEALS

NP.^TTS4 1t3L)ICIAL DISTRICT
COUNTY OF SUMMIT c^sS1 VA R 16 Aii 8^ U2

IN THE MA T TER OF: oUtk,V11T t,C3U('f

THE ADOPTION OF M.B. C^i C^F Crl'r's1 ^.A. rto. 2 304

APPEAL FRONi SUDGMENT
ENTERED I1S TI-L`E
COURT OF COMMON Pi,EAS
COUNTY OF StJ-MMIT, OHIO
CASENo. 2005 AD 193

DBCTSIOIwI AND 30UFLTdAL ENTRY

Dated: Mat'c.h 16, 241 I

CAIt1Z., Presiding Judge.

1 A.ppellant, S.b3. ("Father"'}, appeals the judgment of the County COrlri Gf

Common Pleas, Probate Division, which determined tbat hi.s consent to the adoption of his child,

M.E., by appellee, T.R. ("Stepfathes") was not necessary. T h'as Court reverses.

1.

tqZ1 M.D. was born on April 27, 1996. Her mother, A.R. (`<Mother"1, and Father

divorced in 2000. Niother married Stepfather on Apt`rl 28, 2001, ai which time M.B. began

living in St..
^pfather's home. On September 12, 2008, St.epfa'Eher riied a petition for adoption of

M.D. He alleged that Father's consent to the adoption was not neeessary pursuant to R.C.

3107.07 because Father had failed without jasti"ianle cause to provide for the mau.xtenarce and

support of M.B. for one year imnediately preceding th:e nling of the petition. Throughout fne

case below, the parrties referred to the relevant time period from September 12, 2007, to

September 12, 2008, as the "adoption period" and we v ill do the same.

APPENDIX 9



tT13} On 3ctober 10, 2005, Father filed an. objection to the adoption petition, disputin;

that his consent was not required. The parties engaged. in discoJery. On April 17, 2009, the

matter aroceeded to hearing before the magistrate. On .iuly 20, 2009, the magistrate issued a

decision in which she found that the $125 gifi card and $60 cash that Father sent to the child;

;esp ctivelp for Christmas and her birthday during the adoption period, did not constitute

support. Moreover, the rnagistra.te found that Father did not have justifiable cause for failing to

pay support. The magistrate ordered, therefore, tliat Father's consant to the adoption was not

necessary. Father filed timely objections to the mag'sstrate's decision.

ti$4} In his objections, Father argued that Llte two "financiat items," i.e., the gift card

and cash, he sent to M.B. at Ch.ist,̂ nas and her birthday constituted support for purposes of

negating the applicability of R.C. 1107.07. In additior., he argued that, should the trial court

determine that he failed to provide any support to M.B., then his failura was justified by his

circumstances. Stepfather filed a response in opposition to Father's objections. On February 19,

2010, the prnbate court found that Father had comrsiunicated with M.B. during the adoption

period and that he had paid child support unti: seven months prior to the comrnencement of the

adoption period, although he failed to make any chitd support payments to either Mother or the

relevant child support agency duzing the adoption peiiod. In addition, the probate court found

that the Ch.ristmas gift card and birthday cash. which Father sen.t di.rectly to the child were "not

for necessities" and, therefore, did not oonstitute suppott. The probate court then found that

Father's failure to pay support fos the child during the adoption period was withou', ,justifiable

cause. Consequently, the probate court overraled Father's objections, adopted the Magistrate's

decision, and ordered that Father's consent to the adoption was not necessary pursuant to R.C.

3 107.07.
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}T^s} Fathet• ftleda timely appeal, raising one assigrunent of error for review.

ASSI^ ^'1 ^^ ERRDR

"PAYMEIVTS OF CASH AND GIFT CARD TQTALING S105.00 ARE
SUPPORT IJNDER [R.C.} 3107.07 AND THE COJRT ERRED I!`I FlN-DR`G
FATHER'S CONSENT UNNECESSA32?f'."

{¶6} Father zrgues`that the probate court erred in co uding that his consent to the

adoptior. of M_B. was not required pursuaut to F.C. 3107.07 because he had failed f:a pay sappoit

for tbe child, during the one year period immediately preceding the filing of the adoption petition.

Th'ss Court agrees.

{fi7} Tiae issues of Father's communication with the child and any.justinable cause for

failure to provide support and maintenance ase not at issue in ittis appeal. PRathe,r, Father tncrely

challenges the probate conrt's finding that his gifts to the child in the amount of $185.00 did not

constitute support.

[¶$} Stepfather urges this Court to review the matter to determine whether the probate

court's f riraing that parental consent is unnecessary was against the s:anifest weight of the

evidence. The case lae cites in support, however, holds mereiy that the probate court's

determination regarding justifiable cause will not be distusbed unless it was against the manifest

weight of the evidenoe. See In r-e Adoption of Bovet't t:1997), 33 DT'rio St.3d 102, 106. V+iltether

Father had justifiable cause for any failure to pay support, however, is not before this Court on

appeal. Rather, Father challenges the prohate eorrrt's deternzination that the money he provided

to the child was not in the nature of snppor. tYur review of that issue necessarily reau.izes us to

detemxine the meaning of "maintenance and support" as contemplated by the statute. "An

appellate court`s review of the interpretation and application of a statnte is de novo [and we may]
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not give deference to a trial couc't's determination [in that regard.]" In re Barberion-Norton

Mosqteito,4batement IJisi., 9th Dist. No. 25126, 201 0-Ohio-6494, a.t^11l.

(91 R.C. 3107.06 enunciates the general requirement that a father must execute a

writtenconsent before another person may adopt his child. R.C. 3107.07 sets forth exceptions to

the consent requirement.

(TT9) The version of R.C. 3107.07 in effect at the time relevant to this matter states, in

pertinant pare:

"Consent to adoption is not required of any of the following:

"(A) A parent of a n-:i:ror, when it is allaged in the adoption petition and the cdur:
finds after proper service of notice and hearing, that the parent has failed witiiout
justifiable cause to communicate with the minor or to provide for the maintenance
and. support of the rninor as required by law or judicial decree for a period of a:

least one year immediately preced'tztg either the. filing of the adoption petition or

the placement of the minor in the hozne of the petzfioner."

?'he petitioner has the burden of proving, by clear and convincing evidence, that the natural

parent failed to provide for the maintenance and support of the child. Gorski v. Myer, 5th Dist.

No. 2005CA00033, 2005-Ohio-2604, at 113.

(111) This Court has adopied the well established view that "the consent provisions of

R,C. 3107.07(,A) are to be strictly construed to protect the interests of the nonconseiiting parent."

In the Matter of the Adoption of.Iat^vis (Dec. 11, 1996), 9th Llist. No. 17761, citing In re

Adoption of Sunderhaus (1992), 63 Ohio St.3d 1211 ; In re Adoption of Holcomb (1985), I8 Ohio

St.3d 361. Moreover, we recognized the termination of a parent's rights by wa.y of adoption as

e measure," requiring that the parent`s failure to provide maintenanee and support

must rise to the level of abandonment and loss of interest in the child. Id., citing In r-e Adoptfon

of Maciuzll (Apr. 24, 1985), 9th I7ist No. 1365.
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The applicable version of the statute does not define the terrns "maintenance an.d

support." Moreover. al.though Sub. S.B. 189 out of the 128th General Assembly proposes

atnendments to the current version of the statute v,^hich would c3ari.fy the meaning of

"maintenance and support," those amendments have not yet been adopted and, in any event,

would not apply retroactively to this case. See, e.g., In re Adoption of W C.„ 289 Ohio App.3d

386, 2010-Ohio-3688, at °^33-42 (recognizing a parent's constitutional fundamental liberty

interest in raising his child; the uneoustitutional retroactive application of laws to protected,

vested rights; the legislature's tacl; of an express intent tltat R.C. 3107.07 oe applied

retroacfively; and the burdensome, rather than merely reanediaL nature of the araendment); see,

also, V'aazl3remen v. Geer, 187 Ohio App.3d 221, 2010-0hio-164I.

{113} Where the legislature has failed to define t=s, this Court recognizes the basic

rnle of constructian by whieh we accord words their ordinary meaning. AbsoZute Machine Tools,

Inc. v. Liberty Precision Industries, Ltd, 9th IIist. No. 08CA009503, 2009-CBhio-4612, at 115,

doption ofHuit'zzl (1985), 29 Ohio App.3d 222, 223. Other districts have done the

same when consideriatg the meaning af the "maintenance and support" discussed in R.C.

3107.07. See, e.g., Garner v. Greenwalt, 5th L)ist. No. 2007 CA 00296, 2E308-0h'io-5963, at q(26.

Black's Law Dictionary (8 Ed.2004) 973 defines "maintenance" as "fflin:a.ncial support given by

one person to another[.]" "Support" is defined as "[s]ustenance or maintenance; esp., articles

such as food and clothing that allow one to live in the degree and comfort to which one is

accustomed." Id. at 1480.. In addition,

"As long as the parent rnakes some provision for the support of the child duriaag
the one year preceding the adoption petition, the statutory condition for
di,spensing with the parent's consent to an a.doption is not satisfied even if the
amounts are relatively small compared to the support obligation. A coutt should
consider a patent's nonmoneta y contributions of clothing, shoes, and diapers to a
child, 'Maintenance and supporC,' within the meaning of the statute providing
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that a natural parent's consent to adoption is not required if the natural parent
zailed without justifiable cause to provide maintenance and support for the child
for one vear, does not simply refer to child-support payments or other monetary
contributioas; it may meau any type of aid to feed, clothe, shelter, or educate the
child, to provide for health, recreation, or travel expenses, or to provide for any
other need of the child. When a natural parent is accused of not having provided
support and maintenance for one year without justifiable cause, the relevant
inquiry is not urhether the parent provided support, but whether the parent's
failure to support is of such magnitude as to be the equivalent of abandonment."

47 Ohio Jur.3d Family Law, Section 895.

,$14} In this case, the parties do not dispute that there was a cnild suppot", order in effectf

and that Father had not niade any child support payanent5 through the applicable child support

enforcement agen.cy. Moreover, the parties agree that Father did not send any snoney for the

benefit of the child directly to Mother during the adoption period. This Court has recognized

that "when a husband and wife are divorced, their obligation to support a minor child is governed

by the domestic relations child support statute, R.C. 3I€19.05," Jarvts, supra, citing Ifeyer v.

lsd'eyer (I98 5), 17 Ohio St.3d 222, 224. However, we also recognized in Jarvis that there are

procedural mechanisms by v,aaich a parent ma.y compel the payment of child suppor€ by the

other. Irt Jarvfs, the divorce decree noted that the issu.e of child support was being "held in

a'oeyance." Accordingly, the father was not under court order to support the c'n3lt3, so we

recognized the parent's common law duty to suppori his child. We noted that the mother could

have moved the domestic relations court for an order of support. In the instant case, where a

support order existed, Mother could have filed a contempt motion based on Father's faBure to

pay child support. A finding of contempt and any concocriitant orders designed to conlpel

compliance with the support order are the consequences Father might have reasonably expected

in this case. Under the circumstances of this case, however, Father should not have reasonably

expected an involuntary termination of his parexi.tai rights.



(T15) The parties agree that Father sent a$125 Aeropostale gift card at Christtnas and

$60 in cash in April 200$ directly to M.B. Father conceded that he sent both to the child as gifts.

(1s6} T'iaere is a split of authority on whether certain gifts or other monetary

contributions may constitute support. For example, t.he Tentb L?istrict Cour'i of Appeals affirmed

the tiai court's finding that the putative father had failed to provide support to his child when he

merely purohased $133 worth of toys and clothing for the child as gi.fts at C'hristmas because the

child already possessed a sufficient amount of toys and clothing.
ha re Adoption of SYrawser

(9487), 36 Ohio App.3d 232, 234-5: The
Strawser court further concluded that the father's

pro-6sion of ined.ical inswance for the child, purchesed. for $6.fl0 per month and of which t<he

mother knew nothing, did not constitute support because it had no real value to the child, Id.

The Sixth District Court of Appeals has strictly construed the meaning of the word "support" to

mean only those monies paid directly to the child's parent or the appropriate child support

bure.au and not money given directly to the ch'sld.
In the Matter of the Adoption of McCarthy

(3ar.. 17, 1942), 6th I?isE- ?vto. L-91-199. The
McCar'thy court constrsred a 510 bill and four $1

bills sent directly to the child in.tvao letters fzoxn the father as gifts wldch would not constitecte

snpport for purposes of R.C. 3107.07. Id. In addition, the Elcventh District Cour.-t of Appcals

concluded that a father who paid child support in the amount of $325.40, an amount less tban

threw percent of his in.come, had failed to provide ma.intesianae and support for liis chiFd so that

his consent to adoption was not required.
In re Adoption of Wagner (14971, 117 Ohio App.3d

448, 454. The Wagner
court also discounted the father's payments for medicai insurance for the

child because the mother was ur.aivar'e that the beneirt existed. Id. On the other hand, some

courts have recognized the provision of maintenance and support where a parent has made only

meager child sdapport payments to the appropriate supAort burean. See, e.g.,
Cedestino v.
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Schneider (1992) 84 Ohio App.3d 192, 197 (fatlter's payment of $36 to support bureau

constituted support for putposes of R.C. 3I437.67), Vecchi v. Thomas (1.990), 67 Clhio Rpp.3d

688, 691 (father's payment of S130 to support oureau constituted support for purposes of R.C.

3107.07). Moreover, the Third District Court of Appeals has recognized a father's care for the_

cli:ild's physical needs during visitation as support for purposes of R.C. 3107.07, even in the

absence of any payments to the child support enforcement agency. in the Matter of the.4daption

qf,fluffman
(Aug. 29, 1986), 3d I3ist.. No. 10-85-4. Neather the Ohio Supreme Court nor this

Court, however, has addressed this partacular issue,

i^I.71 In this case, we conclude that the two monetary gifts to the child consti.tuted

maintenance and support. Despite the lack of child support paynlents, Father's anoneta y gifts to

M.B. evidenced his intent not to abandon his child. The gift card was from a clothing store,

which enabled the child to purehase clothing, an undeniable necessary. in addition, it is difficult

to see how the $60 in cash for the child's birthday did not provide the means by which the child

might attain additional comforts. Although not child support pursuant to a judicial decree, those

naonies served to provide additional financial support for the benefit of the chi4d. Accordingly,

there was clear and convincing evidence that Father provided for the maintenance and support of

M.B. during the adoption period by virtue of his two monetary gifts to the chiid Although

Father's total nnanciat contribution to the child's welfare was small, the timina of the

ccniiributions was fnoughtful and etearly evidenced his intent not to abandon the child.

Accordingly, fne trial court erred in construing Father's contributions as a failure to protide

maintenance and support €or the child. Therefore„ the probate court erred by conclud9ng that

Father's consent to the adoption of M.B. was not required. Fa.ther's assignment of error is

sustained.
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III.

( 18j Father's sole assignment of error is sustained. The judgm.en.t of tiae Surnmit

County Court of Comt'son Pleas, Probate Divis'tory is reve;sed and the cause remanded far

fmther proceedings eonsistent with this opinion.
3ud.guient reversed,

and cause re.tnanded.

T°isere were reasonable grounds for this appeai.

vta e order that a special mandate issue out of this Court, directing the Cou*t of Comrrton

Pleas, County of Sum.mit; St.ate of Ohio, to carry this judgment into execution. A certified coPy

of this journal eutry sball coaastitute Ibe anandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this clocuinerst shait constitute the jousual entry of

judgment, ane€ it shail
be file staraped, by the Clerk of fne Court of Appeals at which time tbe

period for re'view shall begin to
run. A.pp.R. 22(E). 'I'lYe Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notatiom of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellee.

BO1^PdA I. C
FOR THL CO

vWTIvtORE, J.
CONCURS
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1vfoORL, J.
DISSENTS SAYING:

1qj1.9} T`ne majority concludes tihat a $125 gift certificate at Chrish'aastime and a$00

cash gift at AQ.E.'s birthday are sufficient to establish snaintenance and support by Father when

11e made no suppori payments for one year. I must respectfully dissent. The majority correctly

points out that tne terms "rnaintenance and support" are not defined in this section of the Revised

Code. As a result, we give those terms their ordinar,y meanings. The American Heritage

*** ng
Dictionarv defines "maintenance , " as [t}he action o ft mainrainutg[;] [t]he state of bei

rnaintained[;} * * * a means of r.naintaining or supportir.g." The Ameriean Heritage Dictionary

(Seeond College E.d. 1995) 757. <`Maintain" is defined as "[t)o provide for;" to "sustain." id.

"Support is defxned as "[tlo provide fo?' or maintain, by supplying with money or necessities."

gd, at 1222. These are common, ordinary meanings of the terms. A gift certificate at Christmas

and a small cash gift at a chiid's birthday do not, in mv ruind, constitute support. Those axe

tolcens of atTection that are expeeted from friends or relatives who have no ob[igation for

rnaintenance. Even Father recognized that they were just gifts. He was not. "maintaining" or

"supporting" IvS.B. in any real sense of those words.

[IJ20) Father did not send any money for M,B. to hfother for the chifd's support.

However, the majority notes that Mother did not seek a motion for contempt with the'triaal court

or in any other way a"iempt to compel Father to meet his obligation. I.t argu.es that Father might

have reasonably expected contempt orders as a result of ;ans recalcitrance, but he could not expect

an involuntary termination of his parental rights. Contempt proceedings were eertainly available

to Mother; however, the majority misses the point. Father was aware during the entire
year that

he had not rnacle a single support payment We recognize the legal maxim that each person is

presumed to Ynow the law. 5`late v. Piniazey (1988), 36 Ohio St.3d 190, 19g. R.C. 3I07.o7(A)

APPENDIX 18



provides that consent for adoption is not required where a parent of a minor child has failed to

provide for the maintenance and support of that child as required by legal decree for a period of

at least one year. Because of Father's failure to meet his obligation, the responsibility for t g

care of M.B. fell on Mother as custodial parent. I would be hesitant to place any futi.her

responsibility upon her (such as puttirig him on notice) tlzan. that which she already bears.

{j21} ?'arenting invol.ves sacrifice and responsibility. ViThile one parent meets the day-

to-day expenses of providing for food, clothing and shelter, i don't thuilc it wise to allow the

other to show tap with eifts on holidays and consider that as the type of support and maintenasace

that triggers a notice of the intent to adopt. If the statutory provision of whether Father had

justiCiable cause for failare to pay support were an issue, the result miglat be different. However,

on the legal issue of whether his two holiday gifts constitute maintenance and support. I agm:e

with the triat court that they do not. Accordingly, I would affirna.

AP:PE.A.P A.N.NCES:

SCOT A. STEVENSON, littorney at Law, for Appellaut.

DIANA C£>I.P.VECCFiId, Attorn.ey at Law, for Appellee.
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m LexlsNex€s^
8 of 8 DOCIIMEA?TS

Caution
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I^cCasthi^I.n theaiatter of the adoption of: £Yyun 192ichae,F MeCrarthy; Brian John
fSeu9se Lorrauae 'McCarfh3' A PPetPants v. Gary Grosaewa'kl .4ppelSee

Court of Appeals No.L-91-144

COURT OF Af'pEAIS OF OHIO, APPELLATE pYSTRICT, LUCAS

COLNTY

1942 fFhia App. LEXFS 103

. 3aanuary 17, 1992, Decided

}sgI®R };gC^g'g'AgY: [`I} Trial Court P3o. AD 90- probate court eered in finding that the father had pro-
a^., szlnnort for tlie child dwin> the year.

0109

CASE SUMMARY:

Pggvi,EiBC71L`s,7.. I'€.âST'"i77tE: AppellanLs mother and
stepfather soughtreview of a judgment of the Prohate
Division of the Court of Common Pleas of Lucas Cautuy
(Ohio}, which haddenied tlteir petition fhrthestspfa-
ther's adoption of the mother's child. They contended that
the probate court erred infiading t:hat appetlee fatlrer's

consent was reqtured to the adontion.

®VERVIM: Themother and stepfatlre;' al}eged in their
petition that the father's consent to theadoption was not

required. Ohio Rev. Code Ann• § 3107.07(A) provided

that consent was not required ifthe father had failed
without. justiftahte cause to provSde support for the child
during the year prior to the f'tling of the petition. The

father liad been incarcerated for much of the year and
had made no payments through the chiJd support en-
forcement agency. Fie had, however, made two payments
totaling $ 14 directly to the chitd during the year.

theprobate court foundthat because of these payments
father's consent was required. The 4court

7e fathetas tt^rn ntsCJleio Rev. C,ode Ann. § 2301.36(A) P a)
were consideredgifts and not support for the child. The

OUTCC31BE: The court reversed and remanded the
judgment of the-probate eourt to determine whether there
was a justifiable cause for the father's iailure to support

the chiid,

Lex4sNexis(It;fleadaeotes

Famifjr Faw >AdoPtiarn> O=Oresea! > Biological Parents

Fatnidy Law>fidapEion > C.anse,nt'> Fxcepitiores
[IiNIIThe Ohio statute whicb governs when the consent
of a natural parent is required for the adoption of the

parent's child is Ohio Re.v. Code Ann. § 3107.07. Secfion

3107:07(A) provides that consent to adoption is not re-
quire,d when it is alleged in the adoption. ne4ition and the
court findsafter proper service of notice and hearing,
that the parent has failed without jusfifiable cause to
connnunicate with the minor or to provide for the main-
tenance and support of the minor as requiredby law or
judicial decree for a period of at le.ast one year immedi-
ately preceding either tbe fiiingof the adoptiml petition
ar the placement of the minor in the home of the peti-

tioner.
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Lvidence > Proeedurai Considerations > Burdens of

Preaf> Clerar A Convincing Proof

Family Law > /ldnption > E'rocedures > C'
eeneral Over-

vicnv
.Fanzily Low

> Child $upport > General Clverview

[H,1^+2] The party seeking permission to adopt has the
burden to establish by clear and convincing evidenae
tlzat: (1), the naturai parent has not supported fne child for
one year before tlte petition for adoption was nled; and
(2) the failure to provide sapport was without justifiable
cause. Once the Petitioner has estabhshed, by clear and
convincing evidence, that the nantrat parent has faiked to
suppott the child for at least the requisite ane year Pe'
riod, the burden Of going Eorward with the evidence
shifts to the natutal parent to show some faciatly justifr
able causa for such failure. The burden ofpioo{ how-

ever, remains with the petitioner.

Civil Pr»cedure > tippeats' Stundards Of Review >

Gen.eraf ®verviev

7'anutr Law >.4doptiarx > Con.sent > Geuera! dverview
[}LN'3] A trial court's rul'utg on the issue of whether the
natural parent failed to provi A. support with justinabie
cause should not be reversed on appeal unless the ru[ing

is against tbe manifest weight of the evidence.

Pamity Law > s,hild St+pport >(?bCigaii.une > Generad

Overview that
(IdNA] Ohio Rev. Code Ann. S 2301.3G(A) p rovides

upon issuing or modifying a support order or issuing or

modifying any order describ .̂.d m Ohio Rev. Code An

:-:3113 21(D)-,
the : ourt sbalt require that support payme

n^

to ttre child support euforcement agency of the
be made
county as trustee for ramittance to the parson the tlerson
receivepayments. Any paymene of money by P
responsible for thesupPortPa)'n!ents under a support

order
to the person entitled to ieceive the support pay-

ments that is not made to tlte c`nild support enforcettttent
suPPor ordeagency in accordance with the-appiicabie

shall not be considered as a payment of s^ppoi a^tirodt

unl ^iess the payment is made to dischat^g.e a g
other than support, shall be deemed to be a gifi.

('rovernotaentc > LeoisFaCinn > Inierpretation

(FiN5] Ohio Rev. Code Ann. § 1_42
prnvides that words

and phrases shall be read in context and com,traed ac-
cording to t<he rules of eramtnar and common usage.
Words and phrases that have acquired a techni'cal or a
particular mean'tng, whether by legislative definition or

otherwise, shall be construed acc ordingly,

Fanaik Law> Child Custady> Generat Overvie^^ral
Family Law > Child Srepport > E3htigations >

Overvieta
FamiFy Law > Guardiaers > General f3vealienn, usad in

[FPîI6? Ohio
courts construe the term "suppo

Ohio Rev. Code Ann. § .31 ti7.0i(A)
to eucompass situa-

tions where natural parents are subject
to court imposed

support orders. Tbe armmoa^ usage Of the word support

carries witit ^it the connotation that payments w'ill be

made to the, child's custodian or to a bureau which will

forwurd
the payments to a chikd's custodian for direct use

for ifems such as food, clothing, and shelter for the child.
payments made directky to the child constitute a gjfl a$

ments will ever reaol,
there is no indication that tlte pay
the custodian of tne cbild to be used for thechild's needs.

C6UlF'Slif..: )ohn F. McCartfiy and
for a^tleeD. Wolfe,

for appeliantS.Cregg D. Hickman, fo* Pp=

,iUgGE5: Peter M. F3andwork, P.7., 3ames R. Sherclc, 3.,
CONCUR. George M. Glasser, 7., concurs in judgmett

only.

OPINION

1'iECISION AND .TO UR h`.4 L EN7 R Y

This is an appeal from a judgment entry Of the Lucas
County Cotut of Common Pleas, Probate Division, in
which the court dismissed a petition for adoption filed by
appeilants. The court rufed tha;, the petition seeking per-
mission.for a husband to adopt the son of his wife could

not be granYed as the child's netural bthe husband and
consent to the adoption. APP llants=
wif , have presented one assignment Of en'ar for this

eourNs consideration which states:

A. The Probatc Court Erred in Fsnding that Withou;.
Appellee'z Consent, Appetlants' Petition Adopty^n
Must Be DeniedBecause as a Matter of Law App
failed to Support His Son for at Least One Year Preced-
ing the Fiiingof the Peiition for Adoption and His Fail-
ure To Pay Support W as Without Justifiable Cause."

After carefully reviewing the record, we conclude
t'natthe rnling Of the Lucas County Court of Common
Pleas, Probate Division, requiring [*'7 the consent of the
child's natural father €or an adoption was against the
manifest weight of the evidence.

[I.gNl] The Ohio statute which governs when the
consent of a natuml parnt is required for the adoption Of

the parent's child is R.C. 3107.07 which reads in perti-

nent part:

"Consent to adoption is not required of any of the

foliowing:
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"(A) A parent of a minor, when it is alleged in. the

adoptionpetiiion and the court finds after proper serv'iee
of notice and hearing, that the parent has failed without
justi5able causeto communicate witb the minor or to
provide for the maintenance and support of the minor as
required by 1aw or,judicial decree for a period af at least
one year imrnediatel,v preceding either the filing ufthe
adoption potition or the placement of tlte mmor in the

home of the petitioner." R. C. 3707.07(A).

When appellants filed the petition for the adoption
Of ttie nainor claiid in this case on Jufy 9, 1990, appellants
indicated that appellee's consent for the adoptian was not
required even though he was the ohild's natural lathcr as
hehad failed without justifiable cause to provide support

for the child for at ieast one year immediately preceding
the filing [*3] of the petition for an adoption. A hearing
was conducted or November 21, 1990, to deteimine
whether the consent of appellee could he waived. 'I'he
Supreme Court of Ohio has indicated that [HN2] the
party seeking permission to adopt has the burden to es-

tablish by clear and convincing evidence that: (1) the
na.tural parent has not supported the child for one year
before the petition. for adoption waR filed; and (1) the
failure ta nrovide support was without justifiable cause.

In re Adapdon qf &t^uati (1987), 33 OkGo St. 3d 102,

paragraphs two artdthree of the syllabus. The court has

stated:

"Once the petitioner has estabushed, by clear and
convincing evidence, that the natural parent has failed to

....supporf the child for at least the reguisite one year pe-
riod, the burden of going foxward with the evidence
shift to the naturaparent toshow sqme facially justifi-
able cause forsuch. faiiure. The borden of proof, how-
ever, remains with the petitioncr." Id. at paragraph two Of

the sylLabtts:_

At the same time, ttG. Supreme Court of Ohio indi-
cated that [HN31 a trial court's ruling on the issue of
whether the natural parent failedto provide support with
,justifrabie cause should not be reversed j'k41 on appeal
unless the ruling is against the manifest we3ght of the

evidence. Id. at paragraph four Of the syllabus.

At the hearing conducted by the lower court, evi-
dence was introduced showing that when appellee was
divorced tiom the child's mother, the Lucas County
Court of Common Plea.s imposed an obligation for sup-
port of the child on appeliee. Further evidence was intro-
duced to show that appellce had failed to matce any pay-
ments on the child support through the Lucas County
ChildSupport Enforcemeart Agency for at least one vear
preceding the filing of the petition for adoption. Appel'tee
then assumed the hurden of going forward with the evi-
dence. Appetiee agreed 6rat he had not made any child

support payments through the Lucas County Child Sup-

port Enforcement Agcncy. However, appelkee testified
that during much Of tlre year m-eceding the filing of the
petition for adoption hc was incarcerated for various vio-
la4ions of the law stemrning, froni itis problems with al-
cohol abuse, tie acknowledged that tthere were short pe:
r'sods of time durmg the year preceding the filing of the
petition when he was not incarcerated. Healso aclcnow4-

edged that during those periods of time he failed to seeic.
[*5] employment. He testified that in the year preceding
the filing of the petition for adoption, he earned $ 200.
He testified tha.t he. came.d the money cleaning buildings
for an acquaintance. He theu testified that during the year
immed;ately preceding the filing af tne petition f'or adop-
tion, he sent his son a total of $ 14. He stated that hein-
cluded a $ 10 bill in ane letfer which he sent his son and
four $ 1 bills in a second ietter' which he sent directly to
his son. After making that disclosure, appellilee was c?ues-

tioned by appellants' atiorney and responded as follows:

"Q. But you didn't give any money to your fomle"

wife?

"A. Well, 1 figure that I've given ber enough in

Iifeturne, I would n ve some to Ryan.
y

"Q. You say you figure you have nn obligation to

support vour chifd?

"A. Those were your words, sir. No, I don't figure--

You said tome Cnat you had giwa her enough in
yourlif time,righf?

"A.Yes,sir.

"Q. Just to establish that was not directed to your
former wife in the terms of childsupport?

"A. Excuse me'1

"Q. That money was not sent to your former wife to

meet your child suppon obiigatioPs, was it?

"A r"6] Well, it was sent to Ryan, and ;'m assuming
that they don't let him handle that kind of money, and
Denise would take the money and spend it in whatever

fashion would be reasonable.

"Q. You don't lcriow that then?

"A. No. I don't know that."

The trial cotut considering this testimony, ruled that
appellee had provided sunport in the amount of S 14 to
his child during the year immediately preceding the fil-
ing of the peiiiion for adoption. Accordingly, the court
ruled znat the petition for adoption could not be gr?nted
absent approval from appel3ee. Since appellee refused to
eonsent to the adoption, the petition for adoption was

dismissed.
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Appeilants urged the trial court to construe the $ 14
given to the minor child as a gift. In support of their ar-
gun:ent, appellants poir+,ted to the provisions of R.C.

2301.36(A) whicl,t state inpertinant pare:

[I3N41 "Upon issuing or modifysng a support order
or issuing or ntodifying any order described in division

(D) of section 3113.21 of the Revtsed Code, the court

shall require that support payments be ntade to thechild

support enforcement agency of the cotmty a,s trustee for
remittance to the persan entitled to receive payments **

Any [*71 payment of money by the person responsi-
bic for the support payments under a support order to the
person entitled to receive the support payments that is
not made to the child support. enforeement agency in
accordance with the applioable support order shall not tue
considered as a payment of support and, unless the pay-

ment is nwde to discltarge an obligation other than sup-

port, shall be deemed to be a gift."R. C. 2301.36.

Thetrial court rejected the argument of appeilants
stating:

"Under R.C. 2301.34(R), wbich definos the phrase

'support order,' no section under Chapter- 3107 of the

Revised Code, which deals with adoptions, is referred to.
The word 'supporf' and the phrase 'suppart order have
two different meanings, hence the support order men-
tioned under R.C. 2301.34(A) has no appFication to the

support called for under R. C. 3107.07(rt j:'

No citations were given by the trial court to support

its conclusion. R.C. 1.42 states:

[HN51 "Wordsandphrases shall be r.ad in context and
construed au;ording to the ru3es of grammar and com-
mon usage. Words and phrases that ltave acquired a
technical or a particula• meaning, whether by tegislative

definition or otherwise, shall be construed ["8]accord-
ingly." R.C. ].42.

Our review of existing easeEaw in Ohio demonstrates
that II-INd] Ohio courtshave coustrued the term "sup-
port" used in R.C. 3107.07(G) to encompass situations
where nar.ual patents were subiect to court imposed sup-

port orders. See Ir re Adoption Of Bavett, .nrpra (natural

fathcr's failure to pay court imposed child suppoit order
constituted failure to provide support without justifiable
cause)_ in addition, we find that the common usage Of the

word support car.'ies with it the comtotation that pay-
mentc will be ntade to the child's custodianor to a bureau
wilich will forward tite payencnts to a child's custodian
for direct use for items sucii as food, clothing, and sltelter
for the child. Payments made directly to the child consti-
mt'e a gifi as there is no indication that the payments wiIl
ever reach the cust,odianof the child to be used for the

child's needs. Accordingly, we find that the t=Salcourt's
ruling that the payntettt of $ 14 to the ebild constituted
support was againstthenianifest weight Of the evidence
in this case. To the extent that appellants' sole assign-
ment of error challenges the trial cuurt's;uIing that ap-
peliee did provide some support to his [*91 son in the
year immediatnly preceding the nIingof the adoption

potit'ron, the assignment of error is well-taken. klowever,
titis court declines to make any ruling as to whether the
failure to provide support was without,justifabie cause.

Rattter, we remand this caseto the Lucas County Court
of Comrnon Pleas, Probate Division, for the court to
conduct fiuther proceedings to detercnine whetber the
failure to pay support. was without justifiable cause. Ap-

pellant's sole assignment of error is wefl-t.aken in part

and not well-taken in part.

The judgment of the Lucas County Court of Com-
mon Pleas, Probate Division, is reversed. 7'his case is
remanded forfurther pi'oceedings consistent with this
decision. Appellee is ordered to pay tlve oourt casts Of

this appeal.

A certified copy Of this entry shall constitute tlte

mandate pursuany to Rule 27 of the Rules ofAypeliate

Prncedure. See also Supp. R, 4, amendE.d 1!I/80.

Peter M. Handwork, P.l.,

James R. Sherck, .T.,

CON CUR

George M. Glasser, 3., concurs in judgment onty.
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Parmer, P.J.

M11 } On May 29, 2008, appeliee, Jimmi Popcevskl, filed a petition to adopt his

two minor stepchildren without consent of their bio(ogicai father, appelant, Sasho

Dukovski. A hearing was held on October 6, 2008. By entry filed January 27, 2009, the

trial court found appellants consent was not needed because appellant failed without

justifiable cause to provide for the maintenance and support of his minor children for at

least one year
prior to the filing of the petition, and failed without justifiable cause to

communicate with his children for at least one year prior to the filing of the petition.

{92} Appellant filed an appeal and this matter is now before this court for

conslderation. Assignments of error are as follows:

f

{4^13j "THE TREAL COURi ERRED TO THE PREJtSDICE OF THE

SIOLOGICAL FATHER IN DETERMINING T HAT HIS CONSENT TO THE ADOPTION

OF HIS MINOR CHtLDREN WAS NOT NECESSARY PURSUANT TO R.C. 31II7.07(A)

AS SASHO DUKOVSKI HAD COtiAfNUNiCATED Vdt T H HIS CHILDREN WITHIN THE

YEAR it^MEDiATELY PROCEEDING FILING THE PETITION FOR ADOPTION."

A

{4,14{ --1'HE TRIAL COURT ERRED TO THE PREJUDICE OF THE

BIOLOGICAL FATHER IN DETERIAINiNG THAT HIS CONSENT TO THE ADOPTION

OF HIS MINOR CHILDREN WAS NOT NECESSARY PURSUANT TO R.C. 3107,07(A.)

AS SASHO DUKOVSKI HAD PROVIDED MAINTENANCE AND/OR SUPPORT FOR

HIS CHILDREN WITHIN THE YEAR IMNtEDIATELY PROCEEDING FILING THE

PETITION FOR ADOPTION."
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(tl

^^y} "ANY FAiLURE BY SASHO DUKOVSKI TO COMMUNICATE WITH HIS

CHILDREN WITHIN THE YEAR IMMEDIATELY PRC)CEEDING FILING THE PETITION

FOR ADOPTION WAS JUSTIFIED PURSUANT TO R.C. 3107.07(A) "

IV

€96} '"ANY FAILURE BY SASHO DUKOVSKI TC PROVIDE MAINTENANCE

4[^DtOR SUPPORT FOR HiS CHILDRE[^ WiTHII^ THE YEAR IMMEDIATELY

PROCEEDING FILING THE PETITION[ FOR ADOPTION WAS JUSTIFIED PURSUANT

TO R.C. 3107.07(A): °

l, It, liI, IV

14^,7} We wifi address these assignment.s coiiectiveiy as they relate to the same

facts and the same determinations by the trial court.

IT1,8} Appeliant claims the trial court erred in finding that he provided no eupport

for his children and had no contact with his children for at least one year prior to the

filing of the adoption peiition.

{¶9} The applicable standard for an adoption without consent is controlled by

R.C. 3107.07 which states the following:

tggta} "(A) A parent of a minor, when it is alleged in the adoption petition and the

court, after proper service of notice and hearing, finds by clear and convincing evidence

that the parent has failed without justifiable cause to provide more than de minimis

contact with the minor or to provide for the maintenance and support of the minor as

required by law or judiciai decree for a period of at ieast one year immec'tiately
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preceding elther the filing of the adoption petition or the placement of the minor in the

home of the petitioner."

(^(f i} "The party petitioning for adoption has the burden of proving, by ciear and

convincing evidence, that the parent failed to communicate with the chiid dusring the

requisite one-year period and that there was no justifiable cause for the failure of

communication." In re Adoption
of Halcorrp6 (1985), 1a Ohio St13d 361, paragraph fciur

of the syftabus. "Clear and convincing evidence is that measure or degree of proof

which is more than a mere 'preponderance of the evidence,' but not to the extent ot

such certainty as is required 'beyond a reasonable doubt' in criminai cases, and which

will produce in the mind of the trier of facts a firm beiief or conviction as to the facts

sought to be established" Cross v. Ledford (1954), 161 Ohio St. 469, paragraph three

of the syilabus.
}^j22} An appelEate caurt w3N not disturb a trial court's decision on adoption

unless it is against the manifest weight of the evidence. tn re Adoption of Masa (1886),

ried by some compe4ent, credible evidence wiE{
23 Ohio St.3d 163. A judgment suppo

not be reversed by a reviewing court as against the manifest weight of the evidence.

C.E. Morris Go, v. Foley construction Co.
(1978), 54 Ohio St.2d 279: A reviewing court

must not substitute its judgment for that of the trial court where there exEsts some

competent and credible evidence supporting the judgment rendered by the triaE court.

Myers v. Garson, 66 Ohio St.3d 610, 1993-Ohio-9.

i^ig3} In its entry filed January 27, 2009 at Findings of ract Nos. 6 and 11, the

trial court found that appellant provided no support and appellant had no cor+tact with

the children during the one year period proceeding the filing:
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{ar14} "As of October 1, 2008, the total balance due and owing by
Mr. Dukovski

for children support was $38,299.09 for these chiidren, Nlr. Dukovski paid no child

support during the one year prior to the Adoption petitions being f1ed; llhay 20, 2007

through May 20, 2008, through the Child Support Enforcement Agency (CSEA) or

otherwise. Further, Mr. Dukovski paid nothing in child support for these children

through CSEA or otherwise for the five year period prior to the filing of these Petitions

fior Adoption. Additiona0y, the children and Mrs. Popcevski received no other form of

support from Mr. Dukovski, or from anyone on his behalf, during the five year period

preceding the filing of the Adoption Petitions.

{4^15) "The children have not seen or spoken with Mr. Dukovski or received any

mail or the other communication sinoe tate 2003"

(¶16j Basically, there are few contested facts on ti-te issue of providing support,

The chiid support records substantiate that appellant paid no support from
âAay 30,

2007 to
May 29, 2008. T. at 11, This oocurred despite the fact that appellant sought

and received a reduced child support order on February 26, 2007 because of his limited

income ($115.00 per month from the county for disability). T. at 10, 57, 78. Appelkant

admitted to paying no child support in the one year proceeding the filing of the petition

because he did not have an income except for his disability which was delayed because

of a tack of documentatlon. T. at 56-57, 72-74. Appetlant had been denied social

security disability and the matter was currently in the appeals process. T. at 68-69.

{JT17} Appellant ckaimed he had a justifiable cause for not supporting the children

Le., an automobile accident in 1997. He testirfied he suffered neck, head, and back

injuries which prevented him from working or being a reliable worker. T. at 59-60, 63,
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66-67, 70-71.
He also suffered from anxiety attacks and depression and an inability to

drive. T. at 61, 66-68, 70-71, 216-217.

{¶I.sf This testimony
is in stark contrast to the testimony of several witnesses

who stated appellant perforrns in a band and the performances are very physical. ,T. at

11 &-* 18, 132, 145, 149, 160-161 •
!n additlon, after the accident, appellant completed

his music degree at The Ohio State University. T. at 61.

{^119} Appefant's living expenses were small and he relied on his par'ents'

support. T. at 72, 91. Basically the $115.D0 per month was his to freeiy spend. T. at

22, 79. However, appellant did not even attempt to pay a partial amount of the reduced

chitd support order until after the adoption petition had been 5ied. T. at 11. There was

no evidence that any other suppori was given outside the realm of the child support

order.

tq(20} Appeifant refuted the testimony that he performs in bands and denied tltat

he was a;egutar band member, despite the fact that band advertising showed him as a

member and the band was paid for performing. T. at 1 i 8> 120-125, 150-15" , 234-236.

{q21} The trial court was presented with two opposite views of appellant. One

side presented him as a malinaerer and appellant presented himself as a victim. It was

withir, the province of the trial court to determine from the unrefuted kack of child support

for the chifdren whether appeliant had a justifiabie cause. The determination of the

credibiiity of witnesses lies within the discretion of the trial court, and we may not

substitute our judgment on appeai. Seasons
Coal Company v. Cleveland (1984), 10

Ohio St.3d 77, 80.
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{^22p On
the issue of lack of support, we cannot find that the trial court's

conclusion was against the manifest weight of the evidence.

L,p3} On the issue of contact, appellant argues he contacted the children via

Christmas presents he mailed to them on December
21, 2007 to the honie of the

maiernal grandmother, Nada Purdef, T. at 87-90. Appelfant also argues he called Ms.

Purdef`s home i
n an attempt to contact the children. T. at 92-94. Ms. Purdef denied

these claims. T. 169-170. She
testified she never received a voicemail or a message

from appellant. T. at 185.

(%a} Appellant relies on the 2007 Christmas gifts to support his argument of a

legitimate attempt to contact the children. Appellant argues the gifts were never

returned, and he relies on Ohio's postmark rule. T. at 89.

{4^25} Neither of the children lived with Ms. Purdef, nor was she the day care

provider as they wPre both in school. T. at 265-266. The gifts were sent to a stale

address because Ms. Purdef had moved in late October, 2007.
T. at 171. Ms. Purdef's

ne,h, phone number was listed in the tetephone book. T. at
171-172. Appelfant`s own

mother, Lancha Dukovski, had contact with Ms. Purdef at church.
T. at 179, 211.

(126} Ms. Dukovski and Sonya Canterbury, appellant's sister, testified as to the

2007 Christmas presents. They both stated "we sent" the Christmas giits. T. at 214,

225-227.
Ms. Canterbury acknowledged that the telephone call she witnessed being

made to. Ms. Purdef was actually initiated by Ms. Dukovski, not appellant. 7. at 229.

Appellant acknowiedged the 2007 Christmas gifts were a joint effort by his family, not

his alone. T. at 245. He admitted that he did not purchase them. ld.
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{q127} Appellant also argues the chlidren's mother, Loia Popoevski, thwarted his

attempts at visitation. Appellant argues P1is. Popcevski refused weekly supervised

visitation at the Fairfieid County Visitation Center from the beginning of a revised

visitation order in 2004-2005. T. at 251-255. Appellant also argues Ms. Popcevski had

ar. unlisted phone number, but he was aware of her address. T. at 247-248.

visitation issues to exonerate himself from his
{^i2S} Appellant cannot rely on old

failure to contact the children. In examining the "contact" rule, this court has been

faithful to the proposition that any contact, no matter how slight, is sufficient. As this

court stated in In re Adoption of Campbell,
Guemsey App. No. 07CA43, 2008-Ohio-

1916, 122, 28-30, respeciiveiy:

'The right of a natural parent to the care and custody of her children is

one of the most fundamental in law. This funtiamental liberty interest of natural parents

in the care, custody and management of their children is not easily extinguished.

Santasky v. Kramer
(1982), 465 U.S. 745, 753-754. Adoption terminates those

fundamental riglits. R.C. 3107.15(A)(1). Accordingly, adoptions are generally not

permissibie absent the written consent of both parents. R.C. 3107.06.'
In re Adoption

No. 18956, 2001-01-lio-7027.
of Stephens, Montgomery 6>.pp•

{53fP} "Although the term 'communicate' is not defined in R.C. Chapter 3107, it

has been defined as '"to make known," "to inform a person of, convey the knowledge or

information of '" *" t.o send information or messages[.]" '
!n re Adoption o` Jordan

(1991), 72 Ohio App.3d 638, 644.

{1131} "Asked to determine the legislature's intended meaning of the term

'communicate' as used in R.C. § 3107.07(A), the Supreme Court in Holcomb held that:
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14^1,371 "'Our reading or'the statute indicates that the legislature intended to adopt

an objective test for analyzing failure of-cornmunication "'. The iegisfature purposeiY

avoided the confusion which wouid necessariiy arise from the subjective analysis and

application of terms such as faiture to communicate
meaningfully, substantially,

significanfiy, or regularly.
Instead, the legislature opted for certainty. It is not our

function to add to this ciear legislative language• Rather, we are properiy obliged to

strictiy construe tnis language to protect the iiiterests of the non-consenting parent who

rnay be subjected to the forfeiture or abandonment of his or her parental rights.'

Holcomb, 16 Ohio St.3d at 366."

jS33j In the case sub judice, there is no evidence that the ohiMdren ever received

any gifts or had the benefit of any contact with appellant. Appellant cannot receive the

benefit of his dilatory conduci to excuse the lack of afiirmative action on his part.

{¶34} Upon revievJ, we find there was clear and convincing evidence to support

the trial court's findings, and the trial court's decision was not against the manifest

wefght of the evidence.

191351 Assignments of Error l, Id, Ill, and IV are denied.
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36} The judgment o# the Court of Common Pfeas of Fairfieid County, Ohio,

Rro6ate Division is affirmed.

By Farmer, P.J.

Hoffman, J, and

Vttise, J. concur.

JUDGES

SGF/jpb 0713
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IN THE COURT bF APPEALS FOR FAIRFIELD COUNTY, OHIO

FIFTH APPELLATE DISTRICT

IN THE MATTER OF:

THE ADOPT ION OF:

KAT.f'. AND KAS,P.

JUDGEMENT ENTRY

CASE NOS. 09CA1O
09CA1 ^

V

For the reasons stated in our accompanying Memorandum-Opinion, the

judgmen: of the Court of Common Pleas of FairFietd County, Ohio, Probate Division is

affirmed. Costs to aPoellant.

JUDGES
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STATE OF OHIO lFy'^A^` M. H^}RRI^II''T ^^ CC^[ RT OF APPEALSss NINTH JUDICI.AL DISTFSCT

CO'JIN'TYOFSUvilvlIT

I?J THE MAT'?'ER OF: S11i i u^1T aCl SI i Y
THE ADOPTION OF vF C01! f i^.A. No. 2f304

APPEAL FRONI StJrJGIviENT
$NTHRBt7. IN THE
CoURT 0F COMMON PLEAS

CC3Ui,ITY OF SIJ?,"T, OHIO
CASENO. 2008 AD 193

DE0SIf3N AND 7®ITIt:.N-AL ENTRY

Dated: Afiarch 16,201'

CtaRR, Presid'urg 3udge.

Appellant, S.E. {"Father")> appeais the judgment of the Sun^rnit County Court of^511

Comrnon Pleas, probate Division, wizich deternvred that his consent to the adoptior. oi his child,

M.g., by appellee, T.R. ("Stepfather'), was not necessarS'. This Court reversses.

F

i92} M.B. vras born on April 27, 1996. Her mother, A.R. ("Vlother"), and Father

divorced in 2000. Rhother mar.aed Stepfatner on April 28, 2001, at which time M.B. began

living in Stepfather's home. On September 12, 2008, Stepfather frled a petition for adoption of

ittg 3e alieged that Father's corsent to the adoption was not necessary pursuart to R.C.

3107.07 because Father had failed without justifiable cause to provide for the maintenance and

suppor
.t of M.B. for one year ixmnediately preceding the fii.ing of the petition. Throughout the

case below, the parties referred to the relevant tune period from Sentember 12, 2007, to

Sentember 12, 2048, as the "adoption peri.od" and we will do the same.

APPENDIX 37



{13} Ou October 10, 2008, Father filed an objection to the adoption petition, disputing

that his consent was not required. The parties engaged in discovery. On April 17, 2009, the

niatter proceeded to hearing before the magistrate. 6n July 20, 2009, the magistrate issued a

decision in which she found that the $125 gift card and $60 cash that Father sent to the child,

respectively for Christmas and iier birthday during the adoption period, did not constitute

support. Moreover, the magistYate found that Father did not bave justifiable cause for failing to

pay support. The magistrate ordered, therefore, tl^,.at Father's consent to the adoption was not

necessary. Father filed timely objections to the magistrate's decision.

(¶4} in his objections, Father argued that the two "fnancial items," i.e., the gift card

and cash, he sent to M.B. at C'suistma.s and her birthday constituted support for purposes of

negating the applicability of R.C. 3107.07. In addition, he argued that, should the triai court

determine that he failed to provide any support to M.B., then his failure was justified by his

cireumstances. Stepfather ftled a response in opposition to Father's objeetions. On February 19,

2010, the probate court found that Father had communicated with M.B. during the adoption

period and that he had paid ahild support u.ntll seven months prior to the commencement of the

adoption period, although he failed to make any child support payments to either Mother or the

relevant child support agency during the adoption period. In addition, the probate court found

tiaat tbe Ch.ristmas gift card and birthday cash which Father sent directly to the child were "n.ot

for necessities" and, therefore, did not constitute support. The probate court then found that

Father's failure to pay support for the ciiild during the adoption period was without justifiable

cause. Consequently, the probate court overruled Father's objections, adopted the N1.agistrate's

decision, and ordered that Father's consent to the adoption was not necessary pursuant to RC.

3 107.07.
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{Tj5} Father fued a timely appeal, raising one assignment of error for review.

ASSIE<RPvIE+ 1\''P' d&' ERRC>It

"PAYMFfiTfS OF CASH AItiD CrIFT CARD TOTALING $:55.00 ARE

SUPPORT TTNDER [R..C.] 3107.07 AND THE COURT ERRED IN FiNDING
FATHER'S CONSENT UNNECESSA.RY "

FatFaer argues that the probate courc erred in concluding that his consent to the

adoption of M.B. was not required pursuant to R.C. 31.07.07 because he had failed to gay support

for the child during ftie one year period imrrxediate3y preced'zng the filing of the adoption pet-ttion.

This Court agrees.

(^"T} The issues of Father's communication with tbe child and any justifiable cause for

failure to provide support and maintenance are not at issue in this appeal. R.ather; Father marely

challenges the proobate court's finding that his gifts to the child in the amount of $185.00 did not

co :gport.

Stepfathe% urges this Court to review the matter to determine whether the probate

court's finding that parental consent is unnecessary was against the xnanifest weigtlt af tha

evidence. T"ne aase he cites 'sn suppoat, however, holds merely that the probate court's

detezmination regarding justifiable cause will not be disturbed uriless it was against the manifest

weight of the evidence- See In re .4doprion of Bovett (1997), 33 Ohio St.3d 102, 106. SAThether

Father had,{ustifia.ble cause for any failure to pay support, however, is not before this Court on

appeal. Rather, Father challenges the srrobate court's det.en.nination that the money he provided

to the child was not in the nature of support. Our review of that issue necessari}y requires us to

determine the meaning of "maintenance and supporP' as contemplated by the statute. "An

appellate court's review of the interpretation and application of a statute is de novo [and we may]
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tnot give deference to a trial court's detei-mination jin that regard.]" In re Barberton-Norton

Ivlosquito Abatement Dxsi., 9th Dist. No. 25126, 2010-Ohio-6494, at TIl 1.

{V} R.C. 3107.06 enunciates the general requirement thai a father must execute a

written consent before another person may adopt his child. R.C..3107.07 sets forth exceptions to

the consent requirement.

f¶10j The version of R.C. 3107.07 in efFeot at the time reievant to this matter s

pertinent part:

"Consent to adopiion is not reouia•ed of any of the following:

"(A) A parertt of a minor, when it is aileged in the adoption petition and the court
fsnds after proper service of notice and hearing, that the parent has failed witfiout
justi.fzable cause to communicate with the minor or to provide for the maintenance
and support of the minor as required by iaw or judicial decree for a period of at
least one year iuruned'zateiy preceding either the filing of the adoption petition or
the placement of the minor in the home of the petitioner."

e burden of proving, by clear and convincina evidence, that the natural

parent failed to provide for the maintenanr° and support of the child. Gorski v. Ivlyer, 5th T3ist.

No. 2005CA00033, 2005-C7hio-2604, at 113.

2qj1.i} T'nis Court has adopted the well estabiished view that "the consent provis'ions of

R.C. 3107.07(A) are to be strictly construed to protect the interests of the nonconsenting parent."

In the Matter o,7°the Adoption of Jarvis (Dec. 1I, 1996), 9th D'tst. No. 17761, citing In re

Adoption oj 5underhaus (1.942), 63 Ohio St.3d 127; In re Adoptdon of HoIcoanb (1985), 18 Ohio

St.3d 361. Moreover, we recognized the t.,̂ rmination of a pareat's rights by way of adoption as

"an eytreme measure," requiring that the parent's faiiure to provide maintenance and support

must rise to the level of abandonment and loss of interest in the child. Id., citing In re Adoption

of Macicall {Apr. 24, 1985), 9th TJist No. 1365.
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{dR12j The appi s̀cable version of the statute does not define the terms "maintenance and

support." Moreover, although Sub. S.B. 189 out of the 128th General Assemb?y proposes

amendments to the current version of the statute which would ciari*y the meaning of

"maintenance and support," those amendments have not yet been adopted and, in any event,

oul:d nof apply retroactiveiy to this case. See, e.g., In re Adoption of 97:C., 189 C}hio App.3d

386, 20I0-Qhio-3688, at ^!33-42 (recognizing a parent's cor,si:itutional fundarnental Iibezty

interest in raising his child; the uneonstitutional retroactive application of laws to protected,

vested rights; the legislature's lack of ar, express Enaeut that R.C. 3107.0i be applied

retroactively; and the burdensome, rather than merely remediai, nature of the amendment); see,

also, TranBremen v. Geer, 1S7 Ohio App.3d 221, 2010-C3hio-164I.

Y1113} Where the lcgislature has failed to defiree terms, this Court recognizes the basic

rnle of eonsteuctioas by w:nieta we accord words tlre°rr ordinary rareazun;. Absolute Machine Tools,

Inc. v. Liberzy Precision Indusrries, Ltd., 9th I)ist. No. 08CA009503, 2009-Ohio-4612, at j(15,

citing In re ,4d'nption ofHuitzil (1985), 29 Ohio App.3d 222, 223. C3t<her districts have done tha

same when eonsidering. the meaning of the "maintenance and suppoat" discussed in RC.

3107_07, See, e.g-, Garner v, Greenwalt, 5th Dist. No. 2007 CA 00296, 2008-Ohio-5963, at qj26.

Blac:k's Law Dictionary (8 Ed.2044)973 deftnes "maintenance" as "[f]inanciai suppcrt given by

one person to another(.]" "Supporr' is defaned as "[sju.stenance or maintenance; esp., articles

such as food and clothing that allow one to live in the degree and comfort to which one is

accustomed." Id. at 1480.. In addition,

"As long as the parent maices some provision for the support of the child during
the one year preceding the adoption petition, the statutory condition for
dispensing with the parent's consent to an adoptior. is not satisfied even if the
amounts are re:atively small compared to the support obligation. A court should
consider a. parent's nonmonetary contributions of clothino., shoes, and diapers to a
clv.id. `Maintenance and support,' within the meaning of the statute providing
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that a natural uarent's consent to adoption is not required if the naiural parent
failed without justiftable cause to provide maintenance and support for the child
for one year, does not simply refer to child-support payments or other rnonetary
contributions; it mav mean any type of aid to f:xd, c3othe, shelter, or educate the
child, to provide for health, recreation, or traveI expenses, or to provide for any
other need of the child. When a natural parent is accused of not haviag provided
support and maintenance for one year withqut justifiable cause, the relevant
inquiry is not whether the parent provided support, but wliether the parent's
faih.tre to support is of such magnit.itde as ta be the equivalent of abandonment.",

47 Ohio 3ur.3d Family Law, Section 895.

($24} In this case, the parties do not dispute that there was a child support ordes in effect

and that Father had not made any child support payments through the applicable child support

enforcement agency. Moreover, the paraes agree that Father did not send any mone;' for.the

benefit of the child directly to Mother during the adantion period. This Court has recoeriized

ren a husband and wife are divorced, their obligatictnto support a minor child is governed

by the domestic relations child support statute, R.C. 3109.05," JarvPs, supra, citing Meyer v.

Meyer (1985), 17 Ohio St.3d 222, 224, However, we also recognized in Jarvis that there are

procedural mecizaaaisms by which a parent may compel the payment of child support by the

other. In .Tarvfs, the divorce decree noted that the issue of child support was being "held in

abeyanee." Accordingly, the father was not under court order to support the child, so we

recognized the parent's common iaw duty to support his child. We noted that the mother could

have moved the domestic relations court for an order of support. In the instant case, where a

suppori order existed, Mother cauld have filed a contempt motion based on Father's failure to

pay c,.iiild support. A finding of contempt and any concomitaut orders designed to cornpel

compliance with the support order are the consequences Father might have reasonably expected

in this case. Under the circumstances of this case, however, Father should not have reasonably

expected an involuntary termination of his parezltal rights.
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{T15} The parties agree that Father sent a$125 Aeropostale giY card at Christenas and

in April 2008 directly to M.B. Father conceded t:hat he sent both to the child as gi€ts.
$60 in cash

{11:6} Tnere is a split of authority on whether certain gifts ar other monetary

contributions may constitute strppori. For example, the Tenth District Court of Appeals affirmed

the trial court's finding tlrat the putative father had failed to provide support to k#is child when he

merely purchased $133 worth of toys and clothing for the child as gifts at Christmas because the

child aiready possessed a sufficient amount of toys and clothing. Irs re Adoption of Sircwser

(+g$7), 36 Ohio App.3d 232, 234-5. -1'he Sir¢wser court iuYther concluded that the father's

prdvision of medical insurance for the child, purchased for $6.00 per month and of which the

mother knew nothing, did not constitute support because it hzd no real valua to the ckv,ld. IcL

The Sixth District Court of Appeals has strictly consfrued t.he meaning of the word "support" to

mean only those monies paid directly to the child's parent or the appropriate olaild support

bureau and not money given directly to the chiTd. In the Matter of the tldoptiori of McCarthy

(3an. 17, 1992), 6th F3ist. No. L-91-119. '%1se Mc Carthy court construed a $10 bill and four $1

bills sent directl.y to the child in two letters from the father as gifts which would not constituLe

support for purposes of ELC. 3107.07. Id. In addition, the Eleventh District Court of App;:als

concluded that a father who paid ahild support in the amount of $329.40, an amount iess than

three percent of his income, had failed to provide maintenance and support for his child so that

his consent to adoption was not required. In re ldoption of Wagner (1997), 117 Ohio App3d

44e, 454. The Wagner court also discounted the fatixer's payments for medical insurance for the

child because the mother was unaware that the benefit existed.. Id. On the other hand, some

courts have recognized the provision of maintenance and suppor`E where a parent has made oniy

meager chiid support payments to the appropriate support burea-1. 5ee, e.g., Ceiestino v.
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Schneider (1992) 84 Ohio App.3d 192, 197 (father's payment of $36 to support bureau

constituted support for purposes of R.C. 31.07.(37); iJecch;; v. Thoma.c (1990). 67 Ohio App.3d

6$8, 691 (father's payment of $130 to support bureau constituted support for purposes of R.C.

3107.07). Moreover, the Third District Court of Appeals has recognized a father's care for the

child's physical needs during visitation as support for purposes of R.C. 3107.07, even in the

absence of any payments to the child support enforcement agency. in the Matter oftlze.:4o'aption

of Huffman (Aug. 29, 1986), 3d Dist. No. 10-85-4. 2leither the. Ohio Supreme Court nor this

Court, however, has addressed this particular.issue,

(4(171 In this case, we conciude that the two monetary gifts to the chitd const'ttuted

nance, and support. Despite the lack of child support payments, Father's monetary ;ifts to

M.S. evidenced his intent not to abandon his child. The gift card was from a clothing store,

which enabled ths child to purchase clothing, an undeniable necessary. In addition; it is difficult

to see how the $60 in cash for the ahild's birthday did not provide the means by which th.e child

might attain additional cornforts. Although not child support pursuant to a judicial decree, those

monies served to provide additional fumciai support for the benefit of the chi â d. Accordingly,

there was clear and convincing evidence that Father provided for the maintenance and snpporf of

M.B. during the adoption period by virtue of his two monetary gifts to the child. Although

Father's total financial contribution to the child's welfare was small, the timing of the

rmntributions was thoughtful and clearly evidenced his intent not to abandon the child.

Accordingly, the trial court errc:d in eonstrtting Fatlaer's contributions as a failure to provide

maintenance and support for the child. Therefore, the probate court erred by concluding that

Father's consent to the adoption of M.E. was not required. Father's assignment of error is

sustained.
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(^18) Father's sole assignment of error is sustained. The judgment of the Summit

County Court of Common Pleas, Probate Division, is reversed and the cause remanded for

further proceedings consistent with tE'ss opinion.

Judgtnent reversed,
and cause remanded.

i':eere were reasonable grounds for this appea[.

We order that a snecial mandate issue out of tnis Court, directing the Court of Common

Fleas, County of Summii, State of Ohio, to cazry this juflgment inta execution. A certified copy

of this journal entr shall constitute the anandate, pursuant to App.R. 27.

Immediat.e.Eq upon the filing hereof, this document shall constitute the journal enlry of

judgment, and it shall be file stamped. by the Clerk of the Caurt of Appeals at which tun.e the

period for revriew shall bP..gin to nui. App.R.. 22(E). The Clerl€ of the Court of Appeals is

instnxcted to mail a notica of entry of this judgment to the parties and to make a notation oi the

nxailing in the docAet, pnrsuant to Apn.I2. 30.

Costs taxed to Appellee.

.ii
1?0 rtl1a.J, CAFt^/

R Tl^ COUM,

WHITMOP.r., J.
CONCE3Rv
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MOORE, J.
DISSENTS. SAYING:

,T^19} The majority concludes that a$12S gift certificate at Christmastime and a $60

cash gift at n4.B.'s birthday are suuF"trcient to establish maintenance and supporc by Father when

he mad.e no support payments for one year. I must respectfully dissent. iie majority corree+.ly

points out that the ternis "maintenance and support" are not defaned in this section ofthe Revised

Code. As a result, we give those terms their ordinary mean.ings. The A.merican Heritage

Dictionary defrnes "maintenance" as "[t]he action of maintaining[;] ***[fJhe state of beiiig

ined[;] *** a means of maintaining or supporting:" The American Heritage Dictiona*y

(Seccind Coliege Ed. 1995) 757. "N.ai.ntain" is defined as "[t]o provide for;" to "sustain." id.

"Suppor[" is defined as "[t}o provide for or maintain, by supplying with money or necessities."

Fd: at 1222. These are common, ordinary meanings of the terms, A gift certificate at Christmas

and a sma[t cash gift at a child's birthday do not in my rnind, constitute support. Those are

tokens of affection that are expected from friends or relatives who have no obligation for

tnaintenance: Even Father recognized that they were just gifts. He was not "maintainin3' or

"supporting" M.B. in any real sense of those words.

{92flj Father did not send any money for M.B. to Mother for the child's support.

However, the majority notes that Mother did not seek a motien for contempt wiih the trial court

or in any other way attempt to compel Father to meet his obligation. I.t argues that Father might

have reasonably expected contenapt orders as a result of his recaicitrance, but he could not expect

an involuntary tenxtination of his parental rights. Contempt proceedings were certainty available

to Mother; however, the majority misses the point. Father was aware during the entire year that

he had not made a single support payment. We recognize the legal maxim that each person is

presumed to Icnow the law. State iv. Pinkney (1989), 36 Ohio St.3d 190, 198. R.C. 3107,07(A)



provides that consent for adoption is not required where a parent of a minor child has failed to

provide for the maintenanee and support of that child as required by legaI decree for a period of

at least one year. Because of Father's failure to meet his obligation, the responsibility for taking

care of IvF.B. fell on Viother as custodial parent. I woutd be hesitant to place any further

responsibility nison. her (such as putting him on notice) than tliat which she already bears.

t1q2Y? Parenting involves sa.erifice and responsibility. While one parent meets the day-

to-day expenses of providing for food, ciothing and shelter, I don't think it wise to a[[ow the

other to show up with gifts on hoiidays and consider that as the type of supporE, and maintenance

triggers a notice of the intent to adopt. If the statutory provision of whether Father had

justifiable cause for failure to pay support were an issue, the result might be different_ However,

ort the legal issue of whether his two holiday gitts constitute maintenance and support, I agree

with the trial court that they do not. Accordingly, I would affirm.

APFEARANCES:

SCOT A. STEVENSON, Attorney at Law, for Appellant.

DIANA COLAVECCHIO, Attorney at Law, for Appellee.
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IN THE COUaT OF APPEALS
^^^i.>;iFT FArP=.ALS hrTl TFH 7lit?ICL4L BISTP.ICT

"`• i
C.A. No. 25304

THIE MATTER OF:
'HE AI}OPTION OF Iv1.B. ,^UNqpA T

GLERK OF ^OJRtt

JOURNAL Ehrl'RY

s moved, pursuant to App.R. 25,. to certify a conflict between the

cord of the case to the Ohio Supreme Court whenever the "judgment *** is in conflict

poses two issues for eertifacation.

Article I'V, Section 3(B)(4) of the Ohio Constitution requires this Court to certi"ry the

everal other district courts of appeal. AppeflanN has responded to the motion. Appellee

ment in this case, which was journalized on A4arc:n 16, 2011, and the judgments of

e judgrnent pronounced upon the same question bv any other court of appeals in the

, Co. (1993), 66 Ohio St3d 594, 596.

tate[;" "[T]he alleged conflict must be on a rule of law -- not facts." i4Thitelockv. Gilbane

A.ppellee has proposed that a conflict exists between this Court and the Tenth District

of Appeals in In re Adoption of Strawser (1987), 36 Ohio App.3d 232; the Sixth

Court of Appeals in In the Matter of rlie ,4doption of McCarthy (3an. I 7, 1992), 6th

1997), I 17 Ohio App.3d 448 on the following narrowly crafted issue:

First issue: "When a biological parent fails to provide any court ordered child

support for one year, but gives the chiid two small Eifts in the form of cash.
and a gift card, do such gifts constitute the provision of `maintenance and
support of the minor as required by law or judicial decrec' for purposes of

R.C. 3107.07(A)?"

st. No. L-91-199; and the Eleventh Uistriet Court of Appeals in In re Adoption of Wagner
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Were we to construe appellee's issue as narrowly as presented, we would conclude

ti7at no conflict exists between our opinion and any of the three cited opinions. Even

const uing the issue more broadly, however, we conclude that no conflict exists between the

instant opinion and the opinions of the Tenth and Bleventh districts. The Strawser court

addressed the issue of whether non-monetary gifts (toys and clothing) and the pavinent for a

benefit about which neither the child nor residential parent knew constituted "tnaintenance

and support" for purposes of R.C. 3107.07(A). The Fflagner court addressed the issue of

whether the payment of a meager portion of court-ordered child support constituted

"maintenance and support" for purposes of R.C. 3 T C7.07(A).

Construing the issue more broadly, we reasonably conclude that a conflict exists

Ibetween the instant opinion and the opinion of the Sixth District Court of Appeals. T'ne

IvIcCQrthy court addressed the issue of whether, in the absence of the payment of any court-

ordered child support, two small monetary gifts paid directly to the child constituted

"maintenanee and support" for purposes o€R.C: 3I07.07(A). The Sixth District concluded

that such payments do not constitute maintenance or support because they will not reach the

custodian to be used for the child's needs. In the instant case, this Cous-t concluded that the

payment of two small monetary gifts paid directly to the child., in the absence of fne

payrnent of any court-ordered child support, constituted "maintenance and support" because

they might reasonably be used for the child's needs and demonstrated the intent not to

abandon the child. Accordingly, we conclude that a conflict of law exists, and we cer[ify a

confiict on the followina question:

I
"When a biological parent fails to provide any court-ordered child support for
one year, do small monetary gifts paid directly to the child constitute the

i provision of 'maintenance and support of the minor as required by law or
judicial decree' for purposes of R.C. 3107.07(A)?"
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Appellee has proposed that a conflict exists between this Court and the Fifth District.

ourt of Appeals in In the rnatier of the Adoption of Kai P., 5th Dist. Nos. Q9CAlO,

9CA11, 2009-Ohio-3852, on the following issue:

Second issue: "Vdhen reviewing a probate court's decision that a given level
of material contribution does not constitute `m.aintenance and support of the

minor as required by law or judicial decree' for purposes of R.C. 3107.07(A),

is the standard of review de novo or whether the decision is cont ary to the

xnanifest weight of the evidence?"

L

Citing In re Adoption of Masa ( 1986), 23 Ohio St.3d 163, t.he F'ifth District broadly

tated that "[ajn appellate court will not disturb a trial court's decision on adoption unless it

against tne manifest weight of the evidence." In re Kat P., at ^i,12. The Masa court,

enunciated the manifest weight of the evidence standard of review within a much

ower context, specifically; on the "question of whether justifiable cause [for t^h:e faiiure

support] has been proven by clear and convincing evidence[.]" Id. at 165. In the instant

se, this Court declined to expand tlie application of the standard of review relevant to t_he

sue of "justifiable cause°" enunciated by the Ohio Supreme Court in Maso and In re

E ^ 06 th 'ssu° of wliether the parent iarleoe zt1 ^o,ldoption of&ovett (1987), 33 Ohio St.3d 104,

o provide "rnaintenance and support" of the child. Because R.C. 31 D7.07(_k), as in effect at

e time relevant to this matter, did not define the terms "rnaintenance and support,"

cessarily requiring our interpretation of those terms, we applied a de riovo standard of

eview. Accordingly, we conclude that a conflict of law exists, and we certift' a conflict on

e following question:

"Wnen revievring a probate court's decision regarding whether or not a
biological parent's financial contribution constitutes "rnaintenance and
support of the minor as required by law or judiciai decree" for putposes of

R.C. 3107.07(A), is the standard of review de novo or whether the decision is

against the manifest weight of the evidence?"
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Upon consideration, appellee's motion to certify a conflict is granted.

od ^,
Judge

F

emcur
'IR^IC}R.E, J.

CK3I^E, J.
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IN THE COURT OF COMMON PLEAS
PROBATE ptVfS1ON

SUMMIT COUNT Y, OHIO

#N THE MATTER OF
THE ADOPTION OF:

MADALYN ANN BEBAN

CASE NO. 2008 AD 183

ORDER

This matter comes before the Courtfoliovving Hearing held on November 10,

2009, on the Objection to Magistrate's Decision, fiied July 30, 2009, by ScotA. Stevenson,

Attorney on behalf of Stephen Beban; the Objection Brief, filed September 30, 2009, by

Scot Stevenson, Attorney on behalf of Stephen Beban; the Petitioner's Response to

Objection Brief, filed October 13, 2009, by Diana Colavecchio, Attorney on behalf of

Thomas Ratcliff; and for the Court's independent review and analysis of the issues,

appropriate rules of law appficable to the issues in this case, and the Court's review and

analysis of the Magistrate's Decision filed in this matter pursuant to Civ. R. 53(D) on July

20, 2009, which found that the consent of Stephen Beban to the adoption of Madalyn Ann

Beban is not required. Present before the Court at the hearing on the objeotions were

Attomeys Diana Co4avecchio on behalf of the Petitioner, Thomas Ratcfiff, and Scot

Stevenson on behalf of the Respondent, Stephen anan.

The Court finds, after hearing held, due consideration thereof, and review of

the case file, the transcript, and the applicable law, the Objection to the Magistrate's

Decision of July 20, 2009, is hereby overruled. T he Court has considered the arguments

presented upon appeal and finds the same are notwel!-taken, and determines thatthere is

no error of law or defect in the Magistrate's Decision. The Court further finds that the

Magistrate's Decision of July 20, 2009, contains sufficient findings of fact and conclusions

FELE@3

FEB 19 2010

BILL SPICER, Judgg
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of law to allow the Court to make its own independent analysis of the issues, and to apply

the appropriate ruies of law in making its final judgment entry and order in this matter.

STATEMENT OF FACTS

Madalyn Ann Beban was born on Apri! 27, 1996, in San Francisco, Catifomia.

Her parents Ann and Stephen Beban were thereafter married to one another on October

15,1997. Ann and Stephen Beban were subsequent4y divorced from one anotherin 2000 in

the State of Florida. At that time, Ann was named as the custodial parent and Stephen

6eban was ordered to pay child support in the amount of $4,000.00 per month. Ann

married Thomas Ratcliff on April 28, 2001. Thomas Ratcliff filed the Petition to adopt his

step-daughter on September 12, 2D08,

It is agreed that while Stephen Beban did not have any personal visitation

with Niadatyn during the year prior to the filing ot the adoption petition they did exchange

tetephone calls from fourto six times during that time period, satisfying that communication

took place between parent and child. It is also agreed that Stephen Beban did pay child

support regularly for a number of years, however, his last child support paymentwas made

on February 12, 2007. During the one year prior to the filing of the adoption petition, from

September 12, 2007, to Septeri-iber 12, 2008, it is also agreed that Stephen Beban sent

Madaiyn a Christmas card wlth a $125.00 gift card in December, 2007, and a birthday card

with $60.00 cash in April, 2008: The gifts were enclosed in cards signed by Beban, his

fiancee, LaVerne, and her children.

2
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CONCLUSIONS OF t..A'ifd

At issue in this matter is whether the consent of Stephen Beban is required

for the sdoption to go forward. Ohio Revised Code Section 3107.07(A) provides that a

parent's consent to the adoption of his minor child is not required when:

``* the parent has failed without justifiable cause to communicate with the
minor or to provide for the maintenance and support of the minor as required
by law or judicial decree for a period of at least one year immediately
preceding either the filing of the adoption petition or the placement of the
minor in the home of the petitioner.

in, discussing R.C. 3107.07(A), the Ninth District Court of Appeals has stated that "[tjhe

statute is to be read in the disjunctive. Therefore, a petitioner must only establish that a

parent has failed either to communicate or to support the ch6fd, not both, before excusing

the necessity of consent to the adoption by the natural parent " !n re Adoption of C.A. and

I:P., 2003-Ohio-4995.

The relationship between a parent and a child Is a constitutionally protected

liberty interest. See In re ,4doption of Zschach (1996), 75 Ohio St.3d 648, 653; Sentosky v.

Kramer (1982), 455 U.S. 745, 753. The termination of a natural parent's right to object to

the adoption of his or her child is a very serious matter which requires strict adherence to

the statutes. In re Adoption of Jarvis, 1996 WL 724748 (Ohio App. 9s' Dist). In an adoption

case, the petitioner has the burden of proving by clear and convincing evidence the natural

parent's noncompfiance with the requirement of support or communication. in re Adoption

of8ovett (1987), 33 Ohio St.3d 102, paragraph one of the syiiabus..Once a petifioner has

established the failure to provide support or to communicate within the required one-year

period, the natural parent has the burden of going forward with some evidence to show that

3



COPY

the failure was justifed, bui the burden of proof remains with the petitioner. Id. at paragraph

two of the syllabus,

The Court must drst address whether a gift card for $125.00 to a clothing

store and $60.00 cash in a birthday card constitute support? Although the terms

°maintenance and support" are not defined in R.C. 3107.07(A), it has been determined that

they are to be given their plain and ordinary meaning. See Gamer v. Greenwalt, 2008-

Ohio-5963, citing In Re: Adoption ofB.M,S., 2007-Ohio-5966. "Maintenance" has been

defined as "frnancial suppori given by one person to another." Black's Law Dictionary (8 Ed.

2004) 973; Gamer at 9. `Support" has been defined as "sustenance or maintenance; esp.,

articies such as food and clothing that allow one to five in the degree of comfort to which

one is accustomed." Garner at 9.

Several Courts of Appeals have discussed the issue. In In re Strawser(1987),

36 Ohio App.3d 232, the Court ruled that $133.00 in clothing and toys wouid not be

considered support when these gifts were not requested and prov9ded no real value of

support because the minor already had sufficient clothes and toys. Strawser, paragraph

one of the syllabus. The Court concluded that gifts provided to the minor child during the

Christmas holiday did not provide for the care and support of the child. This reasoning was

subsequently followed in the cases of Jn re Adoption of McNutt (1999), 134 Ohio App.3d

822; In re Adoption of James (2003), 126 Ohio 1Aisc.2d 7; ln re Adoption ofBreckenridg'e,

2004 WL 894604 (Ohio App. 1Q'n Dist.); and Garner v. Greenwatt, 2008-Ohio-5963. In

Gamer, the biologica( mother paid for occasionat fvleC+onafds meals and gave the minor

child some smalt toys. The GamerCourt uttimateiy followed the above reasoning in holding

that the purchases made were in the nature of gifts, rather than maintenance and support.

4



The gifts offered by Beban were not for necessities. It is therefore decided

that the gifts made by Beban at Christmas in 2007, and on Madafyn's birthday in 2008, do

not constitute support, Madalyn has had the benefit of support and maintenance from her

step-father, Thomas Ratcliff, since his marriage to her mother in 2001. As these gifts do not

qualify as sunport, does Beban's assertion that he was unemp(oyed and without means to

pay support provide justifiable cause for his failure to do so?

As stated above, the petitioning party has the burden of proving by c(earand

convincing evidence that the natural parent has Pailed to support the child for the requisite

one-year period and that the faiiure was without justifiable cause. frr re Viesa (1986), 23

Ohio St.3d 163. Once evidence ofjustifiabte cause is demonstrated by the non-consenting

parent the burden shifts back to the petitioner to show a lack of justifiable cause by clear

and convincing evidence. As stated by the Court in in re Bovett (1987), 33 Ohio St.3d 102,

104, "a natural parent may not simply rerrrain mute white the petitioner is forced to

demonstrate why the parent's failure to provide support is unfustifiab}e. Rather, once the

petitioner has established, by ciear and convincing evidence, that the natural parent has

failed to support the child for at least the requisite one-year period, the burden of going

forward with the evidence is on the natural parent to show some facialfyjustifiable cause for

such faifure. The burden of proof, however, remains with the petitioner." (Emphasis iri

original.)

Stephen Beban has apparentiy been unampioyed since February, 2007. The

last child support payment paid through CSEA was on February 12, 2007. There is

currently an arrearage in excess of $18,000.00.

Despite Stephen Beban's unemployment, the petitioner produced records
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indicating that he had monies available to him during the pertinent time period, as follows:

Ex. C: 10-15-07 Sale of Marriott time-share $3,677,79
Ex. E: 9-30-07 Charles Schwab-Account # 3089 $36422
Ex. F: 9-30-07 Charf'es Schwab Account # 3087 $20,$4
Ex. G: 9-30-07 Charles Schwab Account # 3096 $1,000.15
Ex. H: 8-22-07 Bank Account #6667, between $3.36 & $4,624.36

During the year from August of 2007 to August of 2008, Stephen Beban paid an a

$35,000.00 lease for an infinity G35 (described by the manufacturer as an °entry-levei

(uxury sedan") far transportation to find work.

Stephan Beban asserts that he was unemployed or underemployed, and

P^naiVy, that a 36 hour hospitalization followed by 60 days of intensive out-patient treatment

rendered him unable to pay suppor., However, Bovett, supra, also requires the Court to

consider the respondent's circumstances during the entire year in which he failed to make

support payments. Bovett, at Paragraph three of the syllabus, states:

Under R,C. 3107.07(A), the probate court sha(I determine the issue of
justifiabie cause by weighing the evidence of the natural parent's
circumstances for the statutory period for which he or she fa+led to provide
support, The court sha!l determine whether the parent's faiture to supportthe
child for that period as a whole (and not just a portion thereaf) was without
justifiable cause.

Stephen Beban described his job loss in February, 2007, and his ef€orts to

work as a free-lance contractor in various sales positions. fvfr, Beban also acknowiedged

that he had erpenses during this period of charge cards ($300-$500 per month), loans

($220 per month for time-share) automobile lease, fuel and maintenance, and contributions

to the household he shared with LaVerne ($250-$900 per month). During the pertinent tirne

period, Mr. Beban attempted various sales positions from which he was terminated for

failure to meet expected sales quotas.

6
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Stephen Beban's Job search activities consisted of online applications for

sales jobs, fotfowed by °waiting and seeing" if offers materialized. Mr. Beban did not

describe taking any temporary positions just to meet his expenses and support obiigation.

Mr. Beban abandoned his search when a job was promised, although the company decided

later not to fill the posifion. Mr. Beban's sole means of search appeared to be on the

internet. Despite having an expensive car (ease, it is unctear how many face to face

intErMews actually took pface.

Stephen Beban's lifestyle did not adjust during periods of unemployment.

Despite using funds for other commitmerrts, Mr. Beban failed to pay any child support

whatsoever from February, 2007, until after he received notice of the adoption peation

being filed in September, 2008. The petitioner has proven, by clear and convincing

evidence, that Mr. Beban's employment status was nctjusfifiable cause for his failure to

pay support.

Finally, Stephen Beban asserts that his thirty-six hour hospitalization and sixty

day outpatient program from Juiy 14, 2008, to September 10, 2008, for depression provide

justifiable cause for his failure to pay support. Again, Boveft, supra, directs the Court to

determine whether the parent's failure to support the child for that period as a whole (and

not just a portion thereof) was without justifiable cause. Mr. Bebah did not offer any other

physical evidence to prove his mentai health condttion beyond his Psychiatric Discharge

Note entered as Exhibit #3. The Court finds that although Mr. Beban's illness temporarily

rendered him unable to work, it does not excuse his non-payment of support for the other

ten months of the pertinent year.

Upon due consideration and review, it is hereby decided that the consent af

7
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Stephen 8eban to the adoption of Madalyn Ann 5eban is not required. Therefore, pursuant

to Ci+r. R. 53(D), the Court hereby overrules the Objection to the Magistrate's Decision of

July 29; 2909,` and adopts the Magistrate`s Decision, its conclusions, findings and

recommendations as the Courtfs own, and as the Court's Judgment Entry and Order of the

Court in this matter.

IT IS SO ORDERED.

L.ti/ t ^ /P-^

BILL SPICER, JUDGE

PROSATe WUFR QF
F 1L IS C3

FEB 19 2010

BiLL SPICER, J

C: Diana Calavecchio, Esq.
Scot Stevenson, Esq.
Leslie Graske, Esq. _
Magistrate Tracy Stoner

i
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3N THE COllRT OF COMMON PLEAS

PROBATE D1V1SlON

SUMMIT COUNTY, OHIO

IN THE MATTER OF • CASE NO: 2008 AD 193

; HE ADOP i iC3N OF: JUDGE BILL SPICER

NiADALYP+I ANN BEBAN IUAGIS T RATE'S DcClSION

This matter came on for hearing on

the 17' day of Apr1t, 2009, before Magistrate Ann L. Snyder, on a hearing to

determine whether the consent o4 thefather of Madafyn Ann Beban is necessaryfbr

an adoption to go forward. Present at the hearing was the Petitioner, Thomas H.

Ratcfifif, and his wife and Madalyn's mother, Ann E. Ratckif`i, represented by Attorney

Diana CoEavecchio. The father, Respondent Stephen L. 8'eban, was present and

represerrted by Attorney Scot Stevenson.

The toltowing exhibits were admitted:

Petitioner's Exhibits;
A. Decree of Dissoiution, Ann Elizabeth Caster and Stephen 8eban
B. CSEA Arrearage Affidavit
C. Escrow Instructions; Beban, Seller
D. Visa Bill, Airline Tickets
E. Cherles Schwab statement, Acct. n3f189, 9-30-2007 to 9 30 2(}fl8
F. Charles Schwab statement, Acct- 43087, 9-30-2007 to 9-30-2008
G. Charies Schwab stateme-rt, Acct. # 3096, 9-30-2007 to 9-30-2008
H. Bank acct. n666t, 8-22-07 to 9-18-08

I. Ass2t8preadstteet F503A7 000r'tTCCt;A;^YOFSifAR^U,c.
J. IRS 1040 for Stephan Beban, 2005 y q LED
K. IRS 1040 for Stephan Beban, 2006
L IRS 1040 for Stephan Beban, 2007 .IUL r_' CS 2639
M, Park Avenue Group, employment statement
N. Caciant, employment statement Sij ;i ^^^^^ judge
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Respondent's Exhibits:
1. Monster.com, apply history
2. Email correspondence
3. Psychiatric Discharge Note
4. Transiiions fUfemo

Madalyn was born Apri127, 1996 in

San i=rancisco, California. Ann and Stephen Beban were married October i 5, 1997,

and divorced in 2000. Ann was named the custodia! parent. Ann married Thomas

Ratciiff on April 28, 2001. The adoption petition was filed on September 12, 2008.

At issue in this matter is

whether the consent of Stephen Beban is required for the adoption io go forward.

Ohio Revised Code §31.07.07(A) provides that a parent's corsent to the adoption oi

his minor chiid is not required ..."where the parent has tailed wi*.hout just.ifiabie

cause to communicate with the minor orto provide for the maintenance and support

of the minor as required by law or judicial decree for at least one year immediately

preceding wither the filing of the adoption petition or the piacement of the minor in

the home of petitioner". In the case of fn Re Adoption of C P and I.P., 2003-Ohio-

4905. the Ninth L7istrict Court of Appeals discussed R.C, 3107.0'r(A) and stated the

following: "The statute is to be read in the d'+sjunctive. Thereiore, a petitiorier must

only establish that a parent has failed eitherto communicate orto support the child,

not both, before excusing the necessity of consent to the adoption by the natural

parent."

It. is agreed that Madalyn and

Stephen exchanged telPphone calls from four to six times during the year

preceding the filing of the adoption petition, satisfying that communicatian took
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place between parent and child. It is also agreed that Stephen Beban did pay

chiid support regularly for some time; however, his last child support payment

was made February 12, 2007. During the relevant one year period, from

September 12, 2007 to September 12, 2008, it is also agreed that Stephen

sent Madalyn a Christmas card with a$'125.00 gift card in 2007, and a

birthday card in April of 2008 with $60.00 cash. The gifts were enclosed in

cards signed by Beban, his fiancee, LaVea-ne, and her• children. Does a gift

card for $125.00 and $60.00 cash in a birthday card constitute support?

52vera( Courts of Appeals have

discussed the issue. In re Strawser (1987), 36 Ohio App3d 232, ruled that

$133 in clothing and toys wauld not be considered suppoit when those gifts

were not requested and provide her no real value of support because she

already has sufiicient clothes and toys. (,SYrawser.syltabus, paragraph one.)

That court concluded that gif•is provided to the chEl:d during ths Christmas

hoiiday would not provide for the care and support of the child. This argument

was followed in tn re Adoption of McNutt (1999), 134 Ohio App.3d 822; tn re

Adoption of James (2003), 126 Ohio Misc.2d 7; in re Adoption of

Breckenridge (2004), 2004 WL 894604 (Ohio App. 10 Dist.). The gi :s offered

by Beban were notfor necessities, it is therefore decided that the gifts made

by Beban at Christmas in 2007, and on her birthday in 2008 do not constitute

support. PJladatyn has had the benefit of support and maintenance from her
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step-father, Thomas Ratcliff, since his marriage to her mother in 2001. if

these gifts do ;iot quafify as suppo irt, does Beban's assertion that he was

unemployed and without means to pay support provide j ustifiable cause for

his failure?

in re Masa (1986), 23 Ohio St.3d

1n^3, provides the Cour, with guidance in deciding the matter of support.

'=[T]ha party petitioning for adoption has the burden of proving, tsy clear and

convincing evidence that the naturaf parent has failed to supporL the child for

the requisite one-year periods and also that the fallure was without justifiable

cause," Once evidence of justification is demonstrated by the non-consenting

parernt, the burden shifts back to the petitioner to show a lack of justification by

clear and convincing evidencp. See also, in re Bovett (1987), 33 Ohio 5t.3tf

102, at 104: "Therefore., a naturaE parent rnay not simply remain mute while

the petitioner is forced to demonstrate by the parent's failure to provide

support is unjustifiable. Rather, once the petitioner has established, by clear

and con-vincin,g evidence, that the natural parent has failed to support the child

for at least the requisite one-year period, the burden olgoing forvvard with the

evidence is on the natural parent to show some faciafly justifiable cause for

such failure. The burden of proof, however, remains with the petitioner."

(Emphasis in original)

4
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Stephen Beban has apparently

been unemployed since February, 2007. The last child support paid through

CSEA was February 12, 2007. There is currently an arrearage in excess of

$18,000.00.

Despite Beban's unempioyment,

the petitioner produced records indicating that he had monies available to him

during the pertinent pe; iad, as follows:

Ex. C:. 10-15-07 Sale of lUlarrioir time-share $3,677.79

Ex. c: 9-30-07 Charles Schwab account #3089 364-22

Ex. F: 9-30-07 Charles Schwab account.#3057 2034
Ex. G: S-30-07 Charles Schwab account 43096 1,000.15
Ex. H: 8-22-07 Bank account #6667, between $3.36 & 4,624.36

During the year from August of 2007 to August of 2008, 3eban paid on a

$35;000.00 lease for an Infinity G35 (described by the manufacturer as an

"entry-ievei luxury sedan") for transporiation to find work..

Beban argues that he was

unempdoyed or underempiayed, and finaliy, thai a 36 hour hospitaiizaiion

followed by 60 days of intensive out-patient treatment rendered him unable to

pay support. But Bovett, supra, also requires the Court to consider the

respondent's circumstances during the entire year during which he failed to

make support payments. The Bovett syltabus, paragraph three, states:

5
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3. Under R.C. 3107.07(A), the probate court sha.ll determine the
issue of justifiabie cause by weighing the evidence of the natural
parent's circumstances for the statutory period for which he or
she failed to provide suppoit The court shall determine whether
the parent's fai!ure to support the child for that period as a whoie
(and not jusf a portion thereof) was without justifiable cause.

Beban desoribed his job loss in

February, 2007, and his efforts to work as a free-lanne contractor in various

sales positions. He also acknowledged 1;e had expenses during this period of

charge cards ($300-500 per month), loans ($220 per month for timeshare),

automobile lease, fuel and maintenance, and contributicns to the household

he shared with LaVerne ($250-900 per month). During the pertinent period,

he attempted various sales positions from which he was terminated forfailuee

to meet expected sates quotas.

IIeban's job search activities

consisted of online application for sales jobs, followed by "vsraiting and seeing"

if offers materializeci. Bebar did not describe taking any temporary positions

just to meet his expenses and support obGgation. He abandoned his search

when a job was promised, although the company decided later not to fill the

qosition. His so!e means of search appeared to be the internet; despite

having an expensive car iease, it is unclear how many face to face interviews

actually took place.

6
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Beban's lifiestyle did not adjust

during periods of unemployment. Despite using funds for other commitments,

he fai4ed to pay any child support whatsoever 4rom February 2007 urntil afier`

he received notice of the adoption petition being fiiied in Septernber, 2008.

The petitioner has proven, by clear and convincing evidence, that Beban's

empioycnent status was not justifiable cause fer his failure to pay support.

Finally, Beban asserts that his

thirty-six hour hospita(ization and sixty day outpatient program from Ju}y 14 to

September 10, 2008 provide ;usti9iabie cause for his failure to pay support.

Bovett, supra, directs thn court io determine whether the parent's failure' to

support t17e child for that period as a whole (and notjust a porion thereof) was

without;ustifiable cause. Beban's illness temporarity rendered him unable to

work; it does not excuse his non-payment of support for the other ten months

of the pertinent year.

Upon due consideration, it is

hereby decided that the consent of Stephen Beban to the adoption of fViadatyn

Arrn Beban is not required. Attorney Colavecchio shall prepare a journal

entry consistent with this decision. Parties shall have 14 days from the

date of this decision to file an objection. A party shali not assign as error

on appeal the court's adoption of any inding of fact or conclusion of law

7
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unless the party timely and specincaiiy objects to that. finding or

conclusion as requested by Civ. R. '53(E){3). This matter shall then

proceed to hearing on the issue of whether it is in the child's best Interest

to be adopted.

IT IS SO DECIDED

CutAGIsSc-fiRATE AWL. SNYDER

PROBATE COURT cq'Jt37N OF SUIWrt. D.
F t!A E re

Attorney Diana Colavecchio
Attorney Scot Stevenson
Attorney Leslie Graske
Magistrate TraWy Stoner

JUL 2 0 2Dfl9

,SiiW;i S^t-C;c•R9 ^udgO

A copy of this decision was mailed to counsel on July 20, 2009.
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Motion to Certify a Conftict to the ®} ►►io Supreme Court

Now comes appeilee, Stepfather, pursuant to App.R. 25, and moves this

Court for an order certifying this case to the Ohio Supreme Court as being in

conflict with the decisions of other Ohio appellate courts. Specifically, the

questions in conflict among the appeTlate districts are:

1. When a biological parent fails to provide any court ordered child
support for one year, but gives the child two small gifts in the form
of cash and a gift card, do such gifts constitute the provision of

"maintenance and support of the minor as required by law or judi-

cial decree" for purposes of R.C. 3107.07(A)?

2. When reviewing a probate courCs decision that a given level of
material contribution does not constitute "znainn.tenance and sup-
port of the minor as required by law or judicial decree" for pur-

poses of R.C. 3107.07(A), is the standard of review de nova or
whether the decision is contrary to the manifest weight of the evvi

dence?

I

On each of the above two questions, the holding of this Court in the instant

case is in conflict with dec5sions of other courts of appeals.

Ivlemorandatan in Support of Motion

Both the appellant and this Court have agreed that there is a split of au-

thority concerning the nature and level of material contributions necessary

to satisfy the support requir'ements of R.C. 3107.07(A). At page 8 of his brief

on the merits, appellant stated, "Oltio courts have split in determining what

constitutes support under R.C. 3107.07." Likewisa at 116 of its judgment en-

I
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try, this Court held, "There is a split of authority on whether certain gifts or

other monetary contributions may constitute support." Specifically, this

Court cited the following cases as holding that gifts of the nature of those

provided in the instant case do not constitute sufficient support under R.C.

3107.07 as to preserve the necessity of the biological parent's consent to an

adoption.

1. In Re Adoption of Strawser (10°'' I}ist., 1987), 36 Ohio App.3d 232

(Christmas gifts of toys and clothes valued at $133.00 coupled with medical

insurance did not constitute "support.")

2. In the Matter of the Adoption of McCarthy (Jan..17,1992), 6th Dist. No. L-

91-199 ("Support" only consists of those moneys paid directly to the custo-

dial parent or child support agency).

3. In re Adoption of Wagner (111h£}ist., 1997), 117 Ohio App.3d 448 (The

payment of child support of $329.40, along with the provision of health in-

surance did not constitute "support").

After cat9ng these cases, this Court further stated at '116, "Neither the

Ohio Supreme Court nor this Court, however, has addressed this particul.as

issue.° This lack of Supreme Court direction was lamented by Supreme

2
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Court justlce Douglas in his concuzring opinion in In re Adoption of Bovett

(1987),33 Ohio St.3d 102,107:

This case presents us with an opportunity to decide what the Ian-
guage of the statute means concerning support and/or communica-

tion during the critical one-year period. I agree that this initial de-
termination shovid be made by the probate judge and his or her
judgment should not be tampered with absent an abuse of discre-
tion What specific guidance needs to be given, however, is whether
the making of one payment of support during the year or the send-
ing of a Christmas card is enough to frustrate the operation of the

statute. Certairil.y the legislature could not have meant such a re-

sult "" `'

In short, I think we need to set forth that the probate court is not
bound to negate the effect of the statute simply because a natural
parent has made a payment or two during the year or has commu-
nicated once or twice during the year. C3nii1, this court meets and
decides that issue, inconsistent judgments of trial courts and courts

of appeals on the question will continue to prevail.

Appellee respectfully suggests that it is now time for the Ohio Supreme

Court to address the issue and resolve the conflict among the districts.

In addition to the foregoing, there is also a conflict between this Court

axnd others as to the proper standard of review to be used by an appellate

court when reviewing a lower court's decision as to the necessity for a parert

tal consent.

Appellant argued that the proper standard of review was de navo

whereas appellee asserted that the proper standard was whether the lower

court's decision was against the manifest weight of the evidence. See, Bovett,

3

1
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supra. This Court agreed with appellant, holding that the manifest weight

standard set forth in Bovett was limited to the question of whether a parent's

Lack of support was justifiable.' That decision is in conflict with In re Kat P.

2009-Ohio-3852, which applied the same manifest weight standard to review

all aspects of the lower court's decision on the question of parental consent,

stating broadly at 112 of its decision.

An appellate court will not disturb a trial court's decision on adop-
tion unless it is against the manifest weight of the evidence. In re

Adoption of Masa (1986), 23 Ohio St.3d 163. A judgment supported

by some competent, credible evidence will not be reversed by a re-
viewing court as against the man'sfest weight of the evidence. C.E.

Morris Co. v. Foley Construction Co. (1978), 54 Ohio St.2d 279. A re-

viewing court must not substitute its judgment for that of the trial
court where there exists some competent and credible evidence
supporting the judgment rendered by the trial court. Myers v. Gar-

son, 66 Ohio St.3d 610,1993-Obio-9.

The court in In re. Kat. P. made no distinction between the standard of review

on the question of the appropriate level of support and that applicable on

the quession of whether the failure to support was justifiable. See also Garner

v. Greenwalt, Stark App. No. 2007 CA 00296, 2008-Ohio-5963, and In re Adop-

tion of B.M.S., Franklin App. No. 07A.P-236, 2007-Ohio-5966, both of which

' Wh.ile the precise issue in Bovett concerned justifiable cause for the lack of

support, Justice Douglas' concurrence suggests that a reviewing court
should also defer to the probate court on the ini.tial question of whether a

given level of support is sufficient.

4
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applied a rnaavfest weight standard of review to determine if a given

amount of fuaancial contribution consti.tuted support.

Accordingly, pursuant to App.R. 25, and the Ohio Supreme Court's ju-

risdiction to resolve conflicts as provided in Article W. Section 3(B){4) of the

Ohio Constitution, the appellee respectfu3iy requests that this Court issue an

order certifying the conflicts created by this case to the Ohio Supreme Court

for resolution.

al
I.liana Colavecchio 0041964

275 Graham Road, #7

Cuyahoga Falls, Ohio 44223

330-920-1210

u, I
Virgil Arrixtgton jr. 18647
334 Keyser Parkway
Cuyahoga Falls, ©hio 44223
330-923-9097
Counset forAppeltee
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Proof of Service

The undersigned certifies that a true and accearate copy of the foregoing

was sent by regular U.S. Mail this day of

^ ^ ^{ 14 2011 to:

ScotStevenson.
441 Woif Y.edges Parkway #400

Akron, 01uo 44311

tj c. ^ il^lL 1 ^/U
Diana Colavecchio
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^^ ^^^^ewe (fourt of (104-To

In the Matter of the Adoption of M.B. Case No. 2011-0831

ENTRY

EUN 2 22091

CLERK OF COURT
SUPREME COURT OF OHIO

This cause is pending before the Court on the certification of a conflict by the Court
of Appeals for Summit County. On review of the order certifying a conflict, it is
determined that a conflict exists. The parties are to brief the issues stated in the court of
appeals' Iournal Entry filed April 18, 2011, as follows:

"1. When a biological parent fails to provide any court ordered child support for one
year, do small monetary gifts paid directly to the child constitute the provision of
"maintenance and support of the minor as required by law or judicial decree" for

purposes of R.C. 3107.07(A)?"

"2. When reviewing a probate court's decision regarding whether or not a biological
parent's financial contribution constitutes "maintenance and support of the minor as
required by law or judicial decree" for purposes of R.C. 3107.07(A), is the standard of
review de novo or whether the decision is contrary to the manifest weight of the

evidence?"

It is ordered by the Court that the Clerk shall issue an order for the transmittal of the
record from the Court of Appeals for Summit County.

(Summit County Court of Appeals; No. 25304)

Maureen O'Connor
Chief Justice
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CONSTITUTION OF UNITED STATES

AMENDMENTS

Current through 2010

Amendment V. Rights of Persons

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offence to be twice put in jeopardy
of iife or limb; nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.
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CONSTITUTION OF UNITED STATES

AMENDMENTS

Current through 2010

Amendment XIV. Rights Guaranteed: Priveleges and Immunlties of Citizenship,
Due Process, and Equal Protection

Section 1. All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the

laws.

Section 2. Representatives shall be apportioned among the several States according to
their respective numbers, counting the whole number of persons in each State, excluding
Indians not taxed. But when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in`Congress, the Executive
and Judicial officers of a State, or the members of the Legislature thereof, is denied to any of
the male inhabitants of such State, being twenty-one years of age, and citizens of the United
States, or in any way abridged, except for participation in rebellion, or other crime, the basis of
representation therein shall be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of
President and Vice President, or hold any office, civil or military, under the United States, or
under any State, who, having previously taken an oath, as a member of Congress, or as an
officer of the United States, or as a member of any State legislature, or as an executive or
judicial officer of any State, to support the Constitution of the United States, shall have engaged
in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof. But
Congress may by a vote of two-thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
incfuding debts incurred for payment of pensions and bounties for services in suppressing
insurrection or rebellion, shall not be questioned. But neither the United States nor any State
shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any slave; but all such debts,
obligations and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article.
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Archive

Ohio Statutes

GENERAL PROVISIONS

Chapter 9. DEFINITIONS: RULES OF CONSTRUCTION

Effective through 6I10/2011

§ 1®49, Determining legistiative intent

Ff a statute is ambiguous, the court, in determining the intentionpf the legislature, may consider

among other matters:

(A) The object sought to be attained;

(B) The circumstances under which the statute was enacted;

(C) The legislative history;

(D) The common law or former statutory provisions, including laws upon the same or similar

subjects;

(E) The consequences of a particular construction;

(F) The administrative construction of the statute.

History. Effective Date: 01-03-1972

Archive
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Archive

Ohio Statutes

Title 31. DOMESTIC RELATIONS - CHILDREN

Chapter 3107. ADOPTION

Effective through 6/1012011

Page 1 of 2

§ 3107.07. Consent unnecessary

Consent to adoption is not required of any of the following:

(A) A parent of a minor, when it is alleged in the adoption petition and the court , after proper
service of notice and hearing, finds by clear and convincing evidence that the parent has failed
without justifiable cause to provide more than de minimis contact with the minor or to provide
for the maintenance and support of the minor as required by law or judicial decree for a period of
at least one year immediately preceding either the filing of the adoption petition or the
placement of the minor in the home of the petitioner.

(B) The putative father of a minor if either of the following applies:

(1) The putative father fails to register as the minor's putative father with the putative father
registry established under section 3107,062 of the Revised Code not later than thirty days after

the minor's birth;

(2) The court finds, after proper service of notice and hearing, that any of the follawing are the

case:

(a) The putative father is not the father of the minor;

(b) The putative father has willfully abandoned or failed to care for and support the minor;

(c) The putative father has willfully abandoned the mother of the minor during her pregnancy
and up to the time of her surrender of the minor, or the minor's placement in the home of the

petitloner, whichever occurs first.

(C) Except as provided in section 3107.071 of the Revised Code, a parent who has entered into a
voluntary permanent custody surrender agreement under division (B) of section 5I03.15 of the

Revised Code;

(D) A parent whose parental rights have been terminated by order of a juvenile court under

Chapter 2151. of the Revised Code;

(E) A parent who is married to the petitioner and supports the adoption;
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(F) The father, or putative father, of a minor if the minor is conceived as the resuit of the
commission of rape by the father or putative father and the father or putative father is convicted
of or pleads guilty to the commission of that offense. As used in this division, "rape" means a
violation of section 2907.02 of the Revised Code or a similar law of another state.

(G) A legal guardian or guardian ad litem of a parent judicially declared incompetent in a
separate court proceeding who has failed to respond in writing to a request for consent, for a
period of thirty days, or who, after examination of the written reasons for withholding consent, is
found by the court to be withholding consent unreasonably;

(H) Any legal guardian or lawful custodian of the person to be adopted, other than a parent, who
has faiied to respond in writ(ng to a request for consent, for a period of thirty days, or who, after
examination of the written reasons for withholding consent, is found by the court to be
withholding consent unreasonably;

(1) The spouse of the person to be adopted, if the failure of the spouse to consent to the
adoption is found by the court to be by reason of prolonged unexplained absence, unavailability,
incapacity, or circumstances that make It impossible or unreasonably difficult to obtain the

consent or refusal of the spouse;

(3) Any parent, legal guardian, or other lawful custodian in a foreign country, If the person to be
adopted has been released for adoption pursuant to the laws of the country in which the person
resides and the release of such person is In a form that satisfies the requirements of the
immigration and naturalization service of the United States department of justice for purposes of
immigration to the United States pursuant to section 101(b)(1)(F) of the "Immigration and
Nationatity Act," 75 Stat. 650 (1961), 8 U.S.C. 1101(b)(1)(F), as amended or reenacted.

(K) Except as provided in divisions (G) and (H) of this section, a juvenile court, agency, or
person given notice of the petition pursuant to division (A)(1) of section 3107.11 of the Revised
Code that fails to file an objection to the petition within fourteen days after proof is filed pursuant
to division (B) of that section that the notice was given;

(L) Any guardian, custodian, or other party who has temporary custody of the child.

Effective Date: 10-29-1999; 2008 HB7 04-07-2009
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Archive

Ohio Statutes

Ti41e 31. DOMESTIC RELATIONS - CHILDREN

Chapter 3107. ADOPTION

Effective through 6/10/2011

§ 3107.161. Determinietg best interest of child in contested
asi®ptiorr ® burden of proof

(A) As used in this section, "the least detrimental available alternative" means the alternative
that would have the least long-term negative impact on the child.

(B) When a court makes a determination in a contested adoption concerning the best interest of
a child, the court shall consider all relevant factors including, but not limited to, all of the

foilowing:

(1) The least detrimental available alternative for safeguarding the child's growth and

development;

(2) The age and health of the child at the time the best interest determination is made and, if
applicable, at the time the child was removed from the home;

(3) The wishes of the child in any case in which the child's age and maturity makes this feasible;

(4) The duration of the separation of the child from a parent;

(5) Whether the child will be able to enter into a more stable and permanent family relationship,
taking into account the conditions of the child's current placement, the likelihood of future

placements, and the results of prior placements;

(6) The likelihood of safe reunification with a parent within a reasonable period of time;

(7) The importance of providing permanency, stability, and continuity of relationships for the

child;

(8) The child's interaction and interrelationship with the child's parents, siblings, and any other
person who may significantly affect the child's best interest;

(9) The child's adjustment to the child's current home, school, and community;

(10) The mental and physical health of all persons involved in the situation;
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(il) Whether any person involved in the situation has been convicted of, pleaded guilty to, or
accused of any criminal offense involving any act that resulted in a child being abused or
neglected; whether the person, in a case in which a child has been adjudicated to be an abused
or neglected child, has been determined to be the perpetrator of the abusive or negiectful act
that is the basis of the adjudication; whether the person has been convicted of, pleaded guilty
to, or accused of a violation of section 2919.25 of the Revised Code involving a victim who at the
time of the commission of the offense was a member of the person's family or household; and
whether the person has been convicted of, pleaded guilty to, or accused of any offense involv€ng
a victim who at the time of the commission of the offense was a member of the person's family
or househoid and caused physical harm to the victim in the commission of the offense.

(C) A person who contests an adoption has the burden of providing the court material evidence
needed to determine what is in the best interest of the child and must establish that the child's
current placement is not the least detrimental available alternative.

Effective Date: 11-06-1996
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