ORIGINAL

IN THE SUPREME COURT OF OHIO

In the Matter of the Complamt of* Thomas
and Derrell Wllkes,

Appellants,
V.
Ohio Edison Company,

Intervenor-Appellee.

Case No. 2011-0737

On Appeal from the Public Utilities
Commission of Ohio in
Case No. 09-682-EL-CSS

" MERIT BRIEF OF INTERVENOR-APPELLEE
OHIO EDISON COMPANY

Brett M. Mancino (Reg. No. 0071148)
(Counsel of Record) '
1360 East Ninth Street
1000 IMG Center
Cleveland, Ohio 44114
Telephone: 216-241-8333
* Facsimile: 216-241-5890
E-mail: bmancino@rcs-law.com

COUNSEL FOR APPELLANTS
THOMAS & DERRELL WILKES

JUL 2 & 201!

CLERK OF COURT
SUPREME COURT OF OHIO

David A: Kutik (Reg No. 0006418)
(Counsel of Record)

JONES DAY

North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114

Telephone: 216-586-3939
Facsimile: 216-579-0212

E-mail: ddakutik@jonesday.com

Douglas R. Cole (Reg. No. 0070665)
JONES DAY

325 John H. McConnell Blvd., Suite 600
Columbus, Ohio 43215-2673

' Telephone: 614-469-3939

Facsimile: 614-461-4198
E-mail: drcole@jonesday.com

COUNSEL FOR INTERVENING APPELLEE
OHIO EDISON COMPANY

Richard Michael Dewine (Reg. No. 0009181)
Williath L. Wright (Reg. No. 0018010)
Thomas G. Lindgren (Reg. No. 0039210)
Attorney General of Ohio

180 East Broad Street, 9 Floor

Columbus, Ohio 43215-3793

Telephone: 614-466-4397

Facsimile: 614-466-8764

COUNSEL FOR APPELLEE
THE PuBLIC UTILITIES COMMISSION OF OHIO



TABLE OF AUTHORITIES .....oocouvrvmerrresssosscicsisssssssnsrsssssssssssisssssssss s isissssss s
I. INTRODUCTION .....ocvvrvccsveeersssenseesensesssesessesssmsssassserrssessesssmsessssssssesssssssssssssssssssans _
[I.  STATEMENT OF FACTS.......oocivmmerrrmssirsiirenn e

I

v

CERTIFICATE OF SERVICE

TABLE OF CONTENTS

A, Ohio Edison’s Power Line Is Located In A Valid Easement Over

Appellants’ Property, And Has Been In Place For Decades......ooveweieiennnne.

B. Appellants Concede That Their Later-Constructed Structures — An Above
Ground Pool And Shed — Are Located Closer To Ohio Edison’s 69 kV

Line Than The National Electric Safety Code Allows ...,

C. Ohio Edison Brought An Action In Mah(jning County Court Of Common
- Pleas To Enforce Its Right Under The Easement To Keep A Right Of Way

Around The Line Clear Of ObSIICHONS .ooveeivniireeieniieeereneiseees e sresenenee e

D. Appellants,- Without Informing The Commission Of The Pending _State
Court Action, Filed A Complaint In The Commission Seeking To Require

-Ohio Edison To Move Its 69 KV Line :vovvevcvvevorincrensenens renetrnrnera——tn———— s

E.  The Commission Dismissed Appellants’ Complaint Finding That It
Lacked Jurisdiction Over The Matter, And That The Complalnt Failed To

State Reasonable Grounds ..............................................................................
JNLTeL 01 V1513 A et eee ettt annn

- Proposition of Law Number 1: A cor“nplainf against an electric utility

that does not involve the interpretation of any federal or state statute or -
administrative provision designed to regulate ¢lectri¢ utilities, but rather
involves only the interpretation of a private easement, does not fall within
the exclusive jurisdiction of the Commission, and jurisdiction to hear such

a complaint properly lies in a court of common pleas. .............. vt

Proposition of Law Number 2: Where a court of common pleas properly
has jurisdiction over a dispute involving a utility, the court’s judgment is
not subject to collateral attack in the Public Utilities Commmission, but

rather must be challenged, if at all, through appeal. ......ccceivvvivviirvinvenrenrreeens

Proposition of Law Number 3: The Commission propetly dismisses a
complaint alleging discriminatory treatment when the facts that allegedly

constitute discrimination are not stated with particularity. ........cccoceeoeverrreeeererernennnnn.

CONCLUSTON ... tvveeecsesessestseeeeernessesssessssssossssosesssmeeseesesessssnessereseessesamnessseeesssees

...............................................................................................

.

..... 11

..... 12



TABLE OF AUTHORITIES

Page

CASES
Allstate Ins. Co. v. Cleveland Elec. Illuminating Co. :

(2008), 119 Ohio St. 3d 30T ..ot rer ot e passim
B-Dry Sys., Inc v. Kronenthal

(June 30 1999), Montgomery App. Nos. 17130 17619 1999 Ohio App. LEXIS

L0110 DO OT DT O OO FR O DSOS SRS PSSR TP PRSI A 11
Consumers’ Counsel v. Pub. Util. Comm. o _ S

(1994), 70 Ohio St. 3d 244.......... T N T RIS eererrereies .13
Corrigan v. Hluminating Co.

(2009), 122 OBi0 St. 3d 265...couivuivimirereinras s isesssism s s s s ... passim
Duff'v. Pub. Util. Comm. - _

(1978), 56 Ohio St. 2d 367, teetsssaeraresnransbtretaReare s aasbarer et s bR bbb aR s vananers 14
Iri re Appl. of Columbus S. Power Co., _ _

_ Ohio St.3d |, 2011-0hH0-2638..ccciieiicnmmiirnniniiiisi i s 13

" Ohio Consumers’ Counsel v. Pub. Util. Comm. :

(2007), 114 Ohio St. 3d 340........ reebrnebesterersareissrersernenrs beabansaneanssasass eeeresereneserteenenesenneies 13
Ohio Pyro, Inc. v. Ohio Dept. of Commerce, Division of State Fire Marshal

(2007), 115 Ohio St. 3d 375, s 11
State ex rel. Hluminating Co. v. Cuyahoga Cty. Court af Common Pleas

(2002), 97 Ohio St. 3d 69.....cvviiriiirrri i e vereeanenneens 10
State ex rel. Phillips v. Polcar : 7

(1977), 50 Ohio St. 2d 279.............. eeesnsesmrasstsrreseineesransiarsbe st st s EarsnabeBensTanS .
Toledo Coalition for Safe Energy v. Pub. Util. Comm.

(1982), 69 Ohio St. 2d 559....cmimieieiiirsr it s 14
Vectren Energy Delivery of Ohio, Inc. v. Pub. Util. Comm. :

(2007), 113 Ohio St. 3d 180 (2007).....cvirermririimrere st 14
Village of New Bremen v. Pub. Util. Comm.

(1921), 103 Ohio St 231 ittt sbi s s s 8,9
Weiss v. Pub. Util. Comm. |

(2000), 90 OhI0 St. 30 15.ccvvvvvereseesessssssiessessssesesssesssssesssssseessssssssmsesesesssesssssssses s sssessees 14

-ii-



. Western Reserve Transit Authomyv Public Util. Comm. |

(LO74), 39 OO St. 2d L6.cevrrecrrserremsremsosrsssimsssesssessisssssssssessssess ot ssessonssssoe oo 12
STATUTES
R.C. 4903.10 covvovoeereeseeeeeeeeeesessarerenen e ees st enseiete s SR e 13
R.C. 490113 (oo seeecaesees et ereee s seas s essens st e r e s b me s Re s RS e e 14
R.C. 4905.26 covoverecccereeisinnnssnnrssessssssseen bRt SO 14
CODES
Ohio Adm. Code 4901-9-01 .....vcevevenen T S e seeereneeneene 14
Ohio Adm. Code 4901-9-01(B) v.vrvcvvrerreeen. e oo e 12
Ohio Adm. Code 4901:1-10-27(E) covervoressiorsresessosssrssossssssesseessssssiee S 9

-



I INTRODUCTION -

Contrary to Appellants assertions, thls case is not about “1nterpret[1ng] and enforc[mg]
the NESC [i.e., the Nat1onal Electrical Safety Code].” (Ment Brief of Appellants (“Applts Br. ”)
at 5.) In fact, Appellants concede that, under the NESC, Appellants structures (an above- ground
swimming pool and shed) were located too close to Ohio Edison’s 69 kilovolt (“kV*) line. The
only question this case-has. ever presented is whether that violation should‘ be cured by moving
Appellants® structures, or tathet the 69 kV line owned aﬁd.()perated by Ohio Edison Company
{“Ohio Edison” or the"‘Company_”). On rhat question, Appe'llants' themselves admit th’atthe
NESC is silent. .(See Applts. Br. at 5 (conceding that the Public Utilities Commission of Ohio
'(the “Comrmission™) “correctly deter’mine"d”.that the NESC “does fiot provide g‘uidanee on
| whether the structures of faeility should be moved,” citing 2/23/2011 Commission Entry
(“Order”) 15 (App at 12))) | |

The question as to which of the structurea must move is instead governed by an easement
that was granted to Ohio Edison in 1949. Under that easement, the utility retains the “right to
clear and keep clear [its] right of way of trees, bushes and other obstructions within distance of
fifty feet of said ri ght of way.” The question of which structures must move, then, involves
straightforward interprétation of the plain language of this private easemen't.- As the Commission
correctly observed: “the Commission has no special expertise with respect to interpreting
easements. Courts of common pleas are better suited to apply equitable and legal prlnciples to
resolve competing property rights.” (Otder at 19 (App. at 14).)

Recognizing that very fact,.the Company filed an action in the Mahoning County Court
of Comalon Pleas to enforce the terms of its easement, and it did so months before Appellants

filed their complaint at the Commission. The common pleas court, as Appellanté admit (see



Applts. Br. at 2), entered an injunction requiring them to move theit pool and shed. The
Appellants have appealed that decision, meaning that they will continue to receive their day(s) in
court — the proper coutt — to argue about the easement’s terms (thbugh, in light of the easement’s
language, it is difﬁcult to see how théy could succeed). Given the nature of Appellants® claims,
howe§er, the Commission sim’bly is not an appropriate forum. That is what the Commission
found. This Court should uphiold that ruling.-.

1.  STATEMENT OF FACTS |

A. Ohio Edison’s Power Line Is Located In A Valid Easement Over Appellants’
Property, And Has Been In Place For Decades.

In 1949, Ohio Edison purchased an ¢asement over the property that Appellants now own.
(See 8/29/2005 Mot. to Dismiss, Ex. 1, Ex. C (Supplemem to Appellee’s Br. (“Supp.”) at 21).)
Tn addition to providing Ohio Edison a right-o'f—way to construct and maintain a power line along
the path speﬁiﬁed in the easemient, the easement also grants Ohio Edison the right to clear any
“trees, bushes and other obstructions within a distance .of fifty feet from the ceﬁter_of said right-
of-way.” (Id.) Ohio Edison constructed a line through that right-of-way some 4_6 plus year'S'ago,
and has maintained that line ever since. (Id. at Ex. 1, 7 (Supp. at 9).) The line is currently .
ratéd to operate at 69 kV. (Id. at Ex. 1, § 4 (Supp. at 9).) | |
B. Appellanfs Conced¢ That Their Later-Constructed Structures — An Above
Ground Pool And Shed — Are Located Closer To Ohio Edison’s 69 kV Line
Than The National Electric Safety Code Allows.
Appellants do not dispute that they erecfed the above-ground pool and shed at issue here
decades after the line was in place. They further concede that they located the structures closer

to the 69 kV line than the NESC allows. (Applts. Br. at 3.) In particular, the shed was erected at

a distance of 10 feet from the line (the NESC requires that it be a minimum of 13.2 feet) and the



pooi was placed 20.7 fe.et from the line (while the NESC requires it be a minimum of 25.7 feet
away). (I1d.)

Because the structurés violated the NESC minimum safe distance rules, the presence of
the pool and shed created a safety hazard both for A’ppellants (or anyone else who used the pool
or shed) and Ohio Edison employees, and a reliaEility issue for tﬁe- Ohio Edisoﬁ customers
served byl the line. Accordingly, invoking its right under thé easement, Ohio _Edison as'ke‘d
App‘éllants to move the structures. Appellants refused.’

| | C.  Ohio Edison Brought Aﬁ Action In Mahoning County Court Of Common
Pleas To Enforce Its Right _Und'er The Easement To Keeép A Right Of Way
Around The Line Clear Of Obstructions. ' :

On April 9, 2009,-' Ohio Edison brought suit in the Mahoning County Court __of Common
Pleas seeking declaratéry and injuncﬁvérelief under the easenient. (8/25/09 Mof. to Dismiss at
Ex. 1 (Supp. at 8) (attaching Mahoning County COmplaint)..) More specifically, the Co‘mpany.
sought a preliminary and permanent injunction requiring Appellants to move their structures. (Id.
at Ex. 1, Prayer for Relief (Supp. at 9).) On June 19, 2069, the court entered a preliminary
injunction, enjoining Appellanis from using the swimming pool or shed, or allowing anyéne else
to use it. (Id. at Ex. 3 (Supp.. at 36).5 Three days later, on June 22, 2009, Ohio Edison filed a
motion for summary judgment, which Wﬁs fully briefed by the end of July. (Id. at Ex. 4 (docket

sheet) (Supp. at 37).)

1 Appellants now contend that “[b]efore Appellants built the structures, they contacted
Ohio Edison and received approval.” (Applts. Br. at 1.} Appellants made no such allegation,
however, at any point in the Commission proceedings below. In fact, Ohio Edison gave no such
approval.



D. Appellants, Without Informing The Commlssmn Of The Pending State
: 'Court Action, Filed A Complaint In The Commission Seeking To Require
Ohio Edison To Move Its 69 kV Line. _

On August 5, 2009, Appellants filed a complaint in the Commission seeking an order
requlrmg the Company to move its 69 kv hne In doing so, they did not bother to mention
(1) the existence of the Mahoning County Court of Common Pleas case; (2) the fact that
injunctiv_e relief had already been granted against them; or (3) that a fully-briefed motion for
 surpmary judg'ment was pending.

On August 25, 2009, Ohio Edison filed a motioﬁ to dismiss the Comrhission complaint
raising two grounds. First, Ohio Edisor argued fhat tﬁe'case did hot fall Within the
Commission’s subject matter jurisdiction. (Supp. at 1.) Ohio ‘édison noted that, while the
Commission has broad jurisdi_étion 0ve‘f service-related matters, it tacks jurisdiction to
adjudicate rights, such as thosé at issue hiere, that arise solely out.of property rights granted
pursuant to an easement. Ohio Edison Based its argument on this Court’s test from Corrigan v.
Hluminating Co., (2009), 122 Ohio St. 3d 265. (Supp. at 4-5.) Noting that there was no dispute
as to any aspect of the NESjC', and that all parties agreed that the structures were in violation,
Ohio Edison_ argued that the Commissioﬁ lacked jurisdiction to resolvé the dispute, and that the
eariier-ﬁled_Mahonjng County case thus controlled. (Supp. at 5.)

On August 30, 2010, following an eighf—month stay of discovery in the Commission
proceeding, Appellants sought to .revive thei.l~ case by filing a “Request for Ruling’; on Ohio
Edison’s previbus Motion to Dismiss. (Order at 7 (App. at 9).) In that motion, they again
requested an order that Ohio Edison move its 69 kV line. | In their filing, Appellants failed to
mention that only tWo Weeks earlier, the Mahoning County magistrate had granted Ohio Edison’s
motion for summary judgment in the state court case: (1) finding that the easement’s plain
“language was dispositive; (2) noting that. Appellants had built théir facilities under Ohio Edison’s
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lines well after the éasement was establ_i'shed and the lines were built; and (3) ordefin‘g '
Appellants to relocate their pool and shed to a safe disténc’e from Ohio Edison’s 69 kV line. (See
2/16/11 Mem. Contra Mot. to Order Ohio Edison to Move 69 kV Lines at Ex. B (Supp. af 66-6‘8)
(finding Wilkes’ pool and shed to be a “continuing nuisance that wrongfully interferes with Ohio
Edison’s right to oioerate the Boardman-Pidgeon South 69 kV transmission line in a safe and
reliable manner, fn violation of Ohio Edison’s rights under'the easement”).)

While awa1t1ng the Commission decmlon on their “Request for Ruhng,” Appellants also

| filed in state court various objections to the magisttate’s decision. (See id. at Ex. C (Supp. at 70) )

Oln- October 21, 2010, the Coutt overr'u-led Appellants’ objections-and ordered them to move the
pool and shed by February 17 ,2011. (Id.) On.Dﬁecemb'er i, 2010, the trial court judg’e denied |
Appellahts’ motion to stay that Qrde"r. (1d. at Ex. A (Supp. ét 57-5 8j (noting that court denied
defendants’ motion to stay exe‘cu‘ﬁdn).) |

The Wilkes appealed the Order to the Sevenfth Distribt Court of Appeals, and also sought
a stay of the Order pending the ouicome of that appeal. On Febrﬁa‘ry 4, 2011, the Seventh
District denied the request for a stay.” (Id. at Ex. D (Supp. at 73).) |

On February 7, 2011, three days after the stay was denied, Appellant's filed in the
Commission a “Motion to Order Ohio Edison to Move 69 kV Lines to Comport With The
National Electric Safety Code.” (Order at 14 (App. at 10).) As with other Commission filings,
Appellants failed to note the status of the state court action, or that the a.ppeal's court had denied

their request for a staj/.2

2 Appellants have moved the structures to new locations beyond the minimum required
distance under the NESC. They nevertheless continue to pursue this action.



E.  The Commission Dismissed Appellants’ Complaint, Finding That It Lacked
Jurisdiction Over The Matter, And That The Complaint Failed To State
Reasonable Grounds.

On February 23, 2011, the Commission entered an Order dismissing the case. (App. at 1-
21.) In particular, the Commission found that both (1) it lacked jurisdiction, and (2) the
complaint failed to state reasonable grounds.
* On the jurisdictional issue, the Commission cited this Courl’s two-prong test under
Allstate and Corrigan. Turn:ing to the first prong, the Commission found that its administrative
expertise was not needed to resolve Appellants’ claim:
To secure the Commission’s jurisdiction, the complainants argue
that the Commission’s administrative expertise is needed to resolve
issues relating to the NESC. We disagree. ... Neither party ‘
disputes ... that the proximity of the swimming pool and storage
shed to the 69 kV line violate the NESC. The parties merely
dispute the remedy that should be applied to bring about
compliance with the NESC. '

(Order at § 19 (App. at 13-14).)

The Commission stated that the remedy was, at least in the first instance, controlled by
the easement. The Commission observed that it “has 1o specieﬂ expe‘i’tise with respect to
interpreting easements,” and that “[cJourts of common pleas are better suited to apply equitable
and legal prinéiples to resolve competing property rights.” (Id. (App. at 14).) It went on:
“Consequently, we must answer in the negative the question of whether the Commission’s
expertise is needed to resolve issucs relating [to] easements.” (Id.)

The Commission also concluded that Appellants’ complaint failed to meet the second
prong of the Allstate test. According to the Commission, “the removal of structures from the
property of a private landowner is not a practice authorized by a utility.” (Id. at 120 (App. at
14).) The Commission therefore determined that “the most prudent first course of action is for a

utility to seek authority from a court of common pleas to remove the. encroachments.” (Id.)
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Appellants filed an application for rehearing: The Commission denied i, again finding
that it lacked jurisdiction under Afistate and Corrigan. According to the Com'I_niSsio_n, “[t]he
parties agree that there is a violati-on of the NESC. It is, therefore, not necessary for the
Commission to decide whether there is QNESC violation.” (4/5/1 I_Entfy on Rehearing, at 5
(App. at 20).) Thus,“[w]e cannot ignore that there is a dispute concerning an easement o.ver

" which we do not have jurisdiction.” (Id.) Thié appeal followed. -
L ARGUMENT | |
Pron_bsitionb’f-Law Iill‘m'bef 1: A complaint ag“ain'st. an electric utility that does not invalvé
the interpretation of any federal or state statute or administrative provision designed to
regulate electric utilities, but rather involves only the interpretation of a private easement,

does not fall within the exclusive jurisdiction of the Commission, and jurisdiction to hear
such a complaint properly lies in a court of common pleas. '

This Court has adopted a two-part test to define the contours of the Commission’s

jurisdiction:

First, is [the Commission’s] administrative expertise required to

resolve the issue in dispute? Second, does the act complained of

constitute a practice normally authorized by a utility?
Allstate Insurance Co. v. Cleveland Electric Il’lwninz‘ai’z‘im.:,I Co (2008), 119 Ohio St. 3d 301, 304
(intefﬁal quotation marks omitted); Corrigan v. .Illuminating Co. .(2009)-, 122 Ohio St. 3d 265,
267 (éamr:). “If thé answer to .either question is in the negative,. the claim is not within PUCO’s
exclusive jurisdiction.” Allstate, .1 19 Ohio St. 3d at 304. Mdreov¢r, in announcing the téSt, this
C__ourt also cautioned that the. facf ;‘[t]hat PUCO has exclusive jurisdiction over service-related
matters does not dinﬁnish the basic jurisdiction of the court of common pleas in other areas of
possible claims against utilities, including pﬁre tort and contract claims.” fd. at 302 (internal
quotation marks omitted). Indeed, this Court has long held that “[t]he public utilities

commission is in no sense a court. It has no power to judicially ascertain and determine legal

rights and liabilities, or adjudicate controversies between parties as to contract rights or property
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rights.” Village of New Bremen v. Pub. Util. Comm. (1921), 103 Ohio. St. 23, 30-31. Hére, the
answer to both prongs of the 4llstate test is “no,” and as a result, this claim falls within the |
“basic jurisdiction” of the court of common pleas.

As to'the first prong, despite Appellants’ best efforts to obscure the fact, there simply is
no dispute in this case regarding the NESC. Both parties have accépted and relied on an
affidavit by professional engineer David R. Kdzy that.describes the NESC violation. | The parties
do not dispute that the NESC prescribes minimum clearances between 69 kV lines and structures _
. like Appellants’ pool and shed. They do not disagree about the prlo'per way to calculate those
clearances, ot that. sﬁch calclﬂétion must be based on the position of the line aé if it were
operating at the maximum allowable operating ;Lemperature of 212°F. They do not dispute that
in this case, the .NESC requires minimum clearances of 25.7 feet from Ap‘ﬁ-éllants’ pool and 13.2
'from.the roof of their shed. And they do not disagree that under the NESC, their structures are
too close to the line. In short, in the proceeding before the Commission, the parties agreed on
every relevant aspect of interpréetation and application of the NESC. Thus, contrary to
Appellants’ assertion that “the PUCO is shirk[ing] its obligation to in_t_'er'p‘fet and ehfor’ce the
NESC” (Applts. Br. at 5), there simply was no NESC interp'rétation, analysis or calculation left
for the Commission to pefform, |

The only issue that this case has ever pr‘ésented is the appropriate rémedy for the
undisputed NESC violation — i.e., whether to require Ohio Edison to move the 69 kV.line,- or to

require Appellants to move their pool and shed. As to that question, Appellants admit that “[t}he
PUCO correctly determined that ... ‘the NESC does not provide guidance on whether the
structures or facility should be moved.”” (Applis. Br. at 5.) Rather, the answer to that question,

as the Mahoning County Court of Common Pleas found, turns solely on the meaning of the terms



Qf Ohio Edison’s easément. The Cgmmission properly recognized that it does not have any
special expertise in-adj'u_dicating. property rights. (C.)rderl at 19 (App. at 14).) In fact, this Court
itself has made that same observation. See New Bremen, 103 Ohio St. at 30-31.

Becaué_e the sole disputed issuc involves only the interpretation of an easement ~ an issue .
on which the Commission does not have any i)articular éXpertise - the answer to the first of the
Allstate questions is no. That, in and of itself, is sufficient to preclude jﬁrisdidtion. See Allstate,
119 Ohiol St. 3d at 304 (“The test we adopt today is not conjunctive; we need not address the
. second quéstioﬁ beéause the ahswer to the first question ... is that the PUCO does not have
exclusive jurisdiction.”). |

The complaint h..ere also f.ails. fhe second prong o.f the Allstate test. The act complained of
_ removal of Stru‘ctﬁres that violate the NESC fr_o‘ni a private landowner’s property — is not a
“practice no'r‘mally.authori'Zed b'y. autility.” In contrast to the “Vegetatiqn management” 'praicﬁces
at iSsue in Corrigan, for example, for which u’ti.lities are required by rule to adopt and file with
the Com‘mission “written programs” for the_Commission’s review, see Ohio Adm Code 4901:1-
10-27(E), utilities are not required to adopt written programs to address the handlih.g of
structures in the e.asement, such as Appellants’ pool a’nd.s_hed. As this case doeé not involve a
practice normé.lly authorized by a utility, “the most prude‘nt first course of action is for a utility to
seek authority frdm a court of common pleas to remove the encroachments.” (Order at § 20
(App. at 14).) | |

In their brief, .Appellants a’ppear to concede that Corrigan is controlling autﬁority (see
Applts. Br. at 5-7), but they fail to appreciate how.the case applies on the facts here. In Cor}'igan,
the Court found that the Commission had jurisdicﬁon, but only becaﬁse that case was not

controlled by the interpretation of an easement:



[T]his case is not about an easement. There is no question that
the company has a valid easement and that the tree is within the
easement. ... It isclear from the record that the Corrigans are
not contestmg the mea"ning of the language of the easement but
rather the company’s decision to remove the tree instead of
~ pruning it. ... Therefore, the Corrigans’ complaint with the

decision to remove the tree is really an attack on the company’s
vegetation-management plan.

Corrigan, 122 Ohio St. 3d at 269 (empha'sls’ added).

In stark contrast, thls case has everythmg to do with an easement The sole dispute.
between the parties is whether, under the terms of the easement, Ohio Ed1son must relocate the
69 kV line or whether instead Appellants must relocate their pool and shed. The Mahonmg

“County court resolved that question by referenee to the easement s language, finding that Ohio
Edison has a rlght to insist on the relocation of “obstructions™ in its right-of-way, a tertn that the
Mahoning County coutt correctly determined includes the pool and shed.

Likewise, Appellants’ citation to State ex rel. Huminating Co. v. Cuyahoga County Court
of Common Pleas (2002), 97 Ohio St. 3d 69, (Applts. Br. at 7), offers them no'support. There, a
utility had sued a commercial customer in state court to collect on unpaid electric bills. Id. at 69-
70. The customer counter-claimed for violations of Commission rules regarding establishment '
of electric service, procedures for obtaini'ng an account guaranty, and billing requirem.ents. 1d.
In granting the utility a writ of prohibition, this Court upheld the Commission’s exclusive
jurisdiction ever counter-claims that are based on those rules. Id. at 73 (but holding that other
counter-claims regarding indefiniteness and lack of consideration rela‘ting to a guaranty were
contractual issues within state court’s jurisdiction). Once again, though, here there is no dispute

regarding the Commission’s rules or the proper interpretation of the NESC. Rather, the only

issue is whether the transmission line or Appellants® structures should be moved, and that issue
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turns squarely on the easement. Accordingly, the Commission properly determined that it lacked
jurisdiction.
Proposition of Law Number 2: Where a court of common pleas properly has jurisdiction

over a dispute involving a utility, the court’s judgment is not subject to collateral attack in
the Public Utilities Commission, but rather must be challenged, if at all, through appeal.

The Com‘missioﬁ' was also correct to deny Appellants’ attempt to use the Commission as
a forum to mount a COllatgral attac:k on the state court judgfnent. Where a court properly .
exercises jutisdiction over a diéput’e, it has the authority to “adjudicate upon the whole issue and
to -séttle the rights of the parties ... tb the excluSion of all other tribundls.’; State ex rel. Phillips
v. Polcar (1977), SQ Ohio St. 2d 279, syllabus. .1[ 1 (¢mphasis added). As this Court has
observed, “In our jurisprudence, there is a firm and longstanding p’rinciple._that final judgments
aré meant to be just that — final. Therefor@, subject to only rare 'e.z}.{ceptions,_ direct attacks, i.e.,
appeals, by parties to the litigation, are the primary way that a civil judgment is challenged.”
Ohio.Pyro, Inc. v. Ohio Dept. of Commerce, Division of State Fire Marshal (2007), 115 Ohio St. '
3d 375, 380. “[I]t necessarily follows that collateral or indirect attacks are disfavofed and that
they will succeed oﬁly' in certain very limited situations.” Id. (dismiss.ing case as improper'
collateral attack on previous décision); see dlso B-Dry Sys., Inc. v. Kronenthal (June .30, 1999)
Montgomery App. Nos. 17130, 17619, 1999 Ohio App. LEXIS 3080, *18 (holding that where
Uibunal properly asserts jurisdiétion over a digpute in the ﬁ'rs't_instancé, other tribunals have no
jurisdiction over subséquently-ﬁlcd suits involving same dispute).

Here, the Mahoning County Court of Common Pleas decided the very issue that
Appellants sought to put before the Cominission: the appropriate remedy under the easement for
the undisputed NESC violations created by the proximity between Appellants’ structures and the

Company’s 69 kV line. Thus, the court’s order, by requiring Appellants to move their pool and
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shed, fully resolved the NESC violation, and thlis also resolved the only disputed issue in the
Commission proceeding.

Given the “firm ‘and longstanding principle” disfavoring eollateral attacks, the
Commission properly declined to hear a collateral attack on that valid state court jndgment.
While Appellants claim that “collateral attacks are permissible in the PUCO” (Applts. Br. at 8),
the only case they c1te for that proposition is Western Reserve Transit Authority v. Public Util
Comm. (1974), 39 Ohio St. 2d 16. But that case is irrelevant. There, a party complained when
its Commission ca.se was dismissed without hearing be‘cai_Jse of a decision in anoiher
Commissinn case. See id at 18 (noting sua sponte COn'l"r'nission'disniissal based on priot
‘Commission proceeding). In that speciiic 'con_te'x'-t, this Court noted that R.C. 4905.26 |
centemplates_ collateral attacks .on prior CommiSsio'n orders in subsequent Comrmission cases.
Id. .This Court did not, lioweVer, hold that a party may colla'terallf attack a valid prior court
order in a later Comrnission case (especially where the Commission lacks jurisciiction, as it dees
here). Thus, Western Reserve dqes not support Ap'pellants’ attempt to use a Commission
proceeding as an end-run around the Mahoning Connty court’s final judg'rnent.

Proposition of Law. Number 3: The Commlssmn properly dismisses a complalnt alleging

discriminatory treatment when the facts that allegedly constitute discrimination are not
stated w1th particularity.

The Commission was also correct to deny Appél_larits’ “discriminatory treatment” claim.
This is true for two reasons. First, Appellants did not raise the “discriminatnr'y treétme'nt” issue
in their application for rehearing, and thus cannot raise it now. Second, pursuant to the
Commission’s broad statutory authori‘ry to adopt procedural rules for the conduct of hearings, the
Commission requires that complaints alleging discrimination must state the facts constituting the

alleged discrimination “with particularity.” Ohio Administrative Code 4901-9-01(B). As
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Appellants admit, their complaint did not merely failed t_o. plead discrimination with
“particularity,” the complaint failed to plead such allegations at all. (See Applts. Br. at 9-10.)
Revised Code Section 4903.10 speciﬁcally prevents parties from challenging a

Commission deterfnination on any grounds that the parfy has not first set forth in an application
for rehearing:

[An]. apphcatmn [for reheanng] shall be'in writing and shall set for

the specifically the ground or grounds on which the applicant

considers the order to be uinreasonable ot unlawful. No party shall

in any court urge or rely on any ground for reversal, vacanon or
modzf‘ cation nof so set forth in the application,

R.C. 4903.10. As thls statutory language comnmands, this Court h;is-held that “setting forth
speciﬁc g.r'ounds for rehearing isa ju‘risdictional prerequisite fdr reviéw. Ohio Consumers’
Counsel v. Pub. Unl Comm. (2007) {14 Ohio St. 3d 340, 349, Accordmgly, failure to include
an issue in such an application “precludes [this Court] considering the issue.” Id. (ﬁndmg that
0CC had waived an issue by “not settmg it forth in its application for rehearmg ). See also,
e.g., Inre Application of Columbus S. Power Co., ___Ohio St. 3d ' 2011 -Ohio-2638 419
(stati_ng that R.C. 4903.1_0 “jurisdi.ctionall'y bars [this Court] from considering arguments not
rais.ed befqre the commission on rehearing”); Consumers’ Counsel v. Pub. Util. Comm. (1994),
© 70 Ohio St. 3d 244, 247 (“We have held that setting forth specific gr_o‘un.ds for rehearing is a
jurisdictional prerequisite for our review.”) (cmng cases).

Here, while Appellants ﬁl_ed an apphcatlon for rehearing,. that application did not raise
the discriminatory treatment issue. | Their six-page applicﬁtion for rehearing, filed March 8, 2011,
is directed exclusively at the issue of whether the Commission has jurisdiction based on its power
to “enforce the NESC.” (3/8/2011 Appl. for Reh’g at 2.) Nowhere do they argue that the
Commission erred in refusing to consider their discriminatory treatment claim because of their
failure to plead it with specificity. Accordingly, they have waived that issue.
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Even if Appellants had presented the “diseriminatory treatme'nt;’ iséue in their application
for iehea‘ring, the issue still would ﬁot v.varrant_review in this Court. The General Assembly has
expres'sly granted to the Commission the authority to “adopt and bublish rules.to govern its
proceedings and to regulate the mode and maﬁne'r of ... -heaiihgs relating to parties before it.”
R.C. 4901.13. As this Court has noted, this statutory provision grénts the Commission “broad
authority in the conduct of its hearings.” Veciren Energy Delivery of Ohio, Inc. v. Pub. Util. .
Comm. (2007), 113 Ohi‘o St. 3d 180, 191. See also, Duff'v. Pub. Util. .Comm. (1978), 56 Ohio St.
2d 367, 379 (“Under R.C. 4901 .13 the commission has.broad discr'etion 111 the conduct bf ifs
hearinigs.”). Indeed, “[i]f is well-settled th.at pursuant to R.C. 4901.13, the commission has
discretion to decide how, in light of its internal organization a’nd_.docket consideratiOns,- it may
best proéeed to manage and expedite the orderly flow of its business, avoid undue delay and
eli'miﬁate unnecessary duplication of effort.” Weiss v. Pub. Util. C‘omm. (2001), 90 Ohio St. 3d
15, 19-(internal quotation marks omitted); Toledo Codlition for Safe Energy v. Pub. Util. Co‘mm. .'
(1982), 69 Ohio St. 2d 559, 560 (samé). So, for example, in Weiss, this Court u.nani'mously
upheld the Commission’s det’e;‘rminat_ion that it would not hear a chplaint as a class action.

Exercising its authority urider R.C. 4901.13, the Commission adopted Ohio Adm. Code
4901-9-01, which sets forth the rules governing “Complaint proceeding‘s-.'-”‘ Of particular
relé‘vance here, that rule requires that complaints p‘re‘ssing a claim of diécriminatory treatment
“must” state the facts that constitute the alleged dis’crimination.“v-vith paﬁicﬂarity”:

All complaihts filed under section 4905.26 of the Revised Code ...
shall contain ... a statement which clearly explains the facts which
constitute the basis of the complaint .... If discrimination is

alleged, the facts that allegedly constitute discrimination must be
stated with particularity.
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OAC 4901-9-01(B) (emphasis added). Moreover, not only has the Commission adopted this rule,
but the Commission was right to do so. Claims of discrimination are easy to make and can be
difficult — and costly — to defend. A utility has the.right to know the basis for such a complaint.

Here, Appellants admit that they failed fo piea(i in their Complaint any facts constituting
alleged discrimination. As Appellants ackniowiledge, they “did not specifically alle ge in their
Complaint that they were receiving imjust and discriminatoty treatment from O'hiol Edison
regarding the _enforcemen‘t of the NESC.” (Applts. Br. at 9-10.) Thus, not surprisingly, the
C'ornmi_ss_ion found that Appellaiits “fail[ed] t@ State reasonable 'gifounds for Coniplaint.” The _
Appellants’ admission, iii and of itself, provides a sufﬂcie‘nt baisis to uphold the Commission’s
decision.

Nor can Appellants excuse their failure through their assertion that they “issued discovery
related to this is‘sue.” (Applts. Br. at 10.) The Commission rule articulates a pleading standard —
peirties must meet those standards befor;e they are granted access to discovery. Thatis a
pérticularly éonimonsens_iéal approach where, as here, the facts supporting Appellants’

allegations of dis_crimination' would pres‘ﬁmably be well within their knowledge. After all, they

- are claiming that their neighbors received different treatment. If that is, in fact, the case, surely

Appellants should be able to plead which neighbors and what structures. Their unsupported
allegations in their opposition to the inotion to dismiss tliat Ohio Edison treated unidentified
“neighbors’ structures” differently should not give Appeliant_s license to conduct a fishing
expedition in Ohio Edison’s files, complete with the attendant cost and disruption that such an
expedition would entail.

The Commission properly dismissed Appellants’ untirilely and unsupported allegation of

discrimination, and this Court should uphold that determination.
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IV. CONCLUSION
For the _forég'oing reasons, the Court should afﬁrﬁithe Commission dismissing
Appellants’ complaint in this matter for lack 0’f- jurisdiction and for failure to state reasonable

grounds for complaint.
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