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Rowell (" Ippellee"), and ordered appellant to pay 1;1,500 to appellee fo^

Appellee has also filed a motion for award of attorney fees in this court.

{¶2} On September 9, 2003, appellant gave birth to a daugh

e were involve^insemination. At the time, appellant and appellll

relationshlip. Appellant is the biological mother of^ the child, while

biological relationship to the child. The parties' relationship ended so

period of August to October 2008.

{¶3) On flctcber 14, 2008, appellee filed a motion for tempora orders and a

petition for shared custody of the minor child. On November 4, 2008I, al pellant filed a

motion to dismiss and a motion for judgment on the pleadings. On Novemt§er 12, 2008, a

magistrat I issued an, order designating the parties as "temporary shllar ld custodians,"

Appellant then filed a motion to set aside the order and a motion for sty Qf the order on

November 17, 2008. On December 16, 2008, the tn II court denied ap lel Ilant's motion for

stay and took appellant's motion to set aside and motii n to dismiss under îdvisement.

{¶^} On January 15, 2009, the trial court issued two decisions the first of which

denied appellant's motion to dismiss and motion for judgment on the I lei dings. In the

second d cision, the trial court granted appellant's motion to set asidr^ the magistrate's

order and

, ,

60(A) as the basis for the modification. In the brder, the trial

January 1.5, 2009 order, classifying appellant as

residentia

"temporary share c}astodians."again designated appellant and appellee a l
i

(15) On January 26 2009 the trial court issued a modified nrdelr, citing Civ.R.

attomey fees.

^r via artificial

iri a same-sex

appellee has no

ietime during the

I
urt modified the

the "named legol Oustodian and

parent" of the minor child and granting appellee visitation rights.

t7i,£:a6 pd 8b9£S2SbS9:woj.d OS:2T Tie2--inr-92
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a

{^^} On January 30, 2009, appellee filed a motion for cont m i t based upon

appeliant failure to comply with the January 15, 2009 order. On ebruary 5, 2009,

appellee fied a second motion for contempt based upon appellant's fail re to compfy with

the Janual 26, 2009 modffied order.

{¶7} On February 11, 2009, appellant flled an appeal and

execution

147. On

3

otion to stay

of the original and modified orders. The appeal was assigned case No. 09AP-

March 23, 2009, this court dismissed casel No. 09AP-147 becaUse it lacked a

final, appealable order.

{18} On May 18, 2009, appellant fited a motilon to dismiss appl Ilee's motions for

contempt. On June 23, 2009, the trial court issued its decision. WRh rega I to appellee's

January 30, 2009 motion for contempt, the trial court held that the mo^ on was moot

because it was based on the January 15, 2009 order, which the court modied on

January 6, 2009. W@h regard to the February 5, 2009 motion for Ionlempt, the trial

court held that appellant violated the January 26, 2009 order.
I

{¶4} Appellant appealed, and in Rowell v. 5mith, 1$6 Ohio App.3d 717, 2010-

Ohio-260 we reversed the trial court's finding of contempt with regard to the January 26,

2009 ord;er after concluding that the trial court's iise of Civ.R. 60(A)Iwas improper

because e change made was substantive and not clerical.

{¶10} On February 2, 2010, appellee filed a^other motion for'eniporary orders,

seeking qisitation and shared custody. On Februaryl 18, 2010, the malgistrate issued an

order designating appellant temporary custodian and granting appellee temporary

visitation and custodial rights. Appellant filed a motioh to set aside the magistrate's order,

which the trial court denied on March 9, 2010.

bS ib:06pd 869£S2SbT9:w0-+9 is:ai TSa2-7nf-92
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19 1) On March 2, 2010, appellee filed a

4

motion for cont^m t based upon

appellant's failure to comply with the visitation orde`ed in the magistrates February 78,

2010 order. On March 16, 2010, the magistrate issued a decision, flnding appellant guilty

of conte i pt, sentencing her to three days in jail, I ruspended upon purging herself of

contempT by allowing additional visitation and paying, $2,500 to appelle e far attorney fees

and costsl.

(1(12) On June 28, 2010, appellee filed a motion for enfor^ement of the

punishment previously imposed on appellant for her contempt of court.

{5^3} Appellant filed objeetions to the magistrate's March 16, 201f decision. On

June 30, 2010, the trial court issued a judgment ov'I rruling appellant'I objections to the

magistrate's decision. Appellant has appealed the t Ial court's judgment, hich has been

assigned as case No. IOAP-675.

,,

eformotion for enforeement and denying appellant's re^uest for stay of ^cement an the

the trial court issrl ed a judgment ra i ting appellee's2010{14) On July 27

l^l pellant to payd al tion and orderecontemp finding. The trial court alsc ordered visi

appellee $2,500. Appellant has appealed this judgment, which has been assigned as

case No. IOAP-708. Case Nos. 10AP-675 and 10AP-708 have been c I solidated, and

this court has stayed the trial court's imposition

visitation

t1f

f the three-day iail sentence and

aending the outcome of this appeal.

5) In her appeals, appellant asserts the following assignments If error:

[I.] The 7riai Court erred and abus" its d'iscretion of [si ]
m mg md in contempt ot an niwa iii qr er, - -

[If.] The Trial Court erred and abusedl its discretion w en it
expanded the contempt sanctions follQwing the enforce ent
hearing. I I

bTiS:a6ed 8b9£92SbS9:w0JJ tiS:zT tiT02--lflt-92
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(116) Appellant argues in her first assignmerit of error, that th trial court erred

when it fo nd her in contempt of an invalid order. Sp l cifically, appellant co I tends the tria{

court was^ without subject-matter jurisdiction to ente r the underlying temporary order

because it did not have the requisite statutory authori ' to issue visitatio

is a non-relative. We first note that, although a temporary order

appealabtl, "(w]here a non-appealable interlocuto order results i

contempt, ncluding fine or imprisonment, such a judg

and presents to the appellate court for review the

which is tlie underlying basis for the contempt adjudication" Smrth v.

of Tiusteel (1979) 60 Ohio St.2d 13 paragraph one If the syllabus.

hQster Twp. Bd.

{^17) Contempt is a disobedience or disreg d rd of a court order or command.

State ex S. Com v. Russo, 90 Ohio St.3d 551, 554, 2001-Ohio-15. AI p i requisite to a

finding of IcOntempt for disobeying a court order is tlhe existence of a valid underlying

order orluldgment of the court. Januzzi v. Hickmar{ (1991), 61 Ohio Stl3d 40, 44. If

subject-m tter jurisdiction to enter the contempt judg II ents is lacking, tl e jludgments are

void. Patton v. Diemer (1988), 35 Ohio St.3d 68, paragraph three oI the syllabus, A

challenge to a court's subject-matter jurisdiction cdn be raised at ny stage of the

proceedings. In re Byand, 74 Ohio St.3d 294, 29 , 1996-Ohio•1631^ Subject-matter
^

jurisdictionl of a coud connotes the power to hear anI decide a case up
I
onlits merits and

defines thl competency of a court to render a val'd judgment in a paiticular action.

v. Haddb_x, 1ZV, Tzd i5hio Sf.3r"I 453 ZCTOS-Linio 6333-,-ts:Ch®ap E i p® Co., lnc. I I

Subject-m tter jurisdiction relates to the proper forum for an entire class of I ses, not the

particular ac-ts of an individual case. State v. Swiger (1998), 125 Ohio App.3d 456, 462.

appellee, who

generally not

judgment of

ent is a final andlappealable order
i

ropriety of the iiter^ocutory order

'

bT/9:a6ed 869R92SbL9:w0J9 tiS:zT tiL02--lflf-92
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The exist6nce of the trial courts subject-matter jurisdiction is a questibn

review de

7105, ¶20

novo. Yssdani-isfehani v. Yazdani-isfeh I ni, 170 Ohio App;3d

thority of a juverlile} The focus of this matter regards the ai

visitation to a non-relative. Indeed, appellant challenges the contempt rdr on the basis

tion based upon he circumstancesthat the j Ivenile court had no authority to order visit Il

of this case. As a resuft, appellant argues that the vjsitation order was invafid, such that

her admi led refusal to comply with it cannot serve as Iithe basis for a co I tempt order. The

detemiinative issue therefore regards whether the juvlenile court had th^ authority to grant

visitation t'o appellee.

{¶19} Being a court of limited jurisdiction, a jluvenile court possesl es only those

I.I
powers that the Ohio General Assembly has confercl upon it. In re i rbson (1991), 61

Ohio 5t.31 168, 172, citing Section 4(B), Article IV of the Ohio Conl itition; see also

Cames v. Kamp, 104 Ohio St.3d 629, 2004-Ohio-71 I7, 125. Moreoverl, i en construing

a statute, a court's primary concern regards the intl nt of the Ohio Glen i ral Assembly.

Fisher v. Hasenjager, 116 Ohio St.3d 53, 2007-Ohio-5589, ¶20, quqting State ex rel.

Watkins v. Eighth Dist. Court ofAppeals, 82 Ohio St.3lld 532, 535, 1998-II h^l 190

{¶ i0} Under R.C. 2151.23(A)(2), a juvenile cort has jurisdictionl "t determine the

custody of any child not a ward of another court of this state[.] How ve, custody and

visitation I re two distinct concepts. "'Custody' resiqes in the party or pai ies who have

the right to ultimate legal and physical control ofl a child._ 'Vsita ionj_resides in_a

noncusto iai party and encompasses that party's right to visit the child " in re Gibson at

171, citin:former R.C. 3109.05(B).

{¶1

6

:of law that we

1, 2006-Ohio-

court to order

tiT,z:a6pd 8b9£S2Sbti9:w0J^J tiS:ati iia2--inr-92
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a non-relative in casl9s involving afi
"divorGe. iissolution of marnage, legal separatiin, annulment, r hild support

proceeding[.]" R.C. 3109.051(B)(1). Importantly, nowhere does a statWte confer upon a

juvenile court the authonty to grant visitation to a noll -relative in the all since of one of

these pre ipitating events. As a result, we believe th Ohio General Assembly intended

to restrict the judicial authority of a juvenile court with respect to whe i ik may grant

II elieve a juvenilevisitation to a non-relative. See Fisher at 135. Furthermore, we do not

court has the implied authority to issue temporary orders that it cannot grant on a

permanent basis. If the Ohio General Assembly intends othenvise, thenll it ^hould fashion

a remedy accordingly.

{¶ZI } A review of Ohio case law reveals the confusion and thle c ifficulties with

respect to the legal issues presented herein. Indeed, appellate courts fall upon a wide

spectrum jn interpreting the authority of juvenile coull s on issues pert inl g to custody

and visitation for non-relatives and non-parents. See! re Gibson; In re ^Balnfie/d, 97 Ohio

St.3d 387, 2002-Ohio-6660; Parr v. Wnner (June 30, 1993), 11th Dist. i o.192-A-1759, In

the Matter of Young (Nov. 20. 1998), 5th Dist. No. 98 CA 48; In re LaPian , 8th Dist. No.

93691, 2010-Ohio-3606; In m Mullen, 185 Ohio App.l d 457, 2009-Ohic-6i 34; and In re

Jones; 2d Dist. No. 2000 CA 56, 2002-Ohio-2279. Importantly, the val iddy, of the orders

granting rnporary visitation to non-parents went un0hallenged in In re

Jones.

) A juvenile court may order visitation to{112

{M2^1 _ Because the Ohio General Assembly

M llen and In re

has not conferrpd upon juvenile

courts thelauthority to order visitation to a non-relative absent some precipitating event,

and we re;fuse to acknowledge the implied authority to do so, we find thl t the juvenile

bTi8:a6ed 8b9RS29bS9:aoJA 29:2L TT02-int-92
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r. As a result,visitation in this matti

the templ rary visitation order underlying tha conlempt order was invalid, and the

contempt order cannot stand. Accordingly, we sutain appellant's first assignment of

error.

court exceeded its authority when it granted appellee

contempt

contempt

the motion, as

appeBanfl arguments were not so devoid of merit Is to warrant sucF an additional fee

award. Sle, e.g., Hamed v. Da/matta, loth Dist. NlI. 09AP-1020, 201o-(7hio-2478, ¶18.

Therefari, the motion for attorney fees is denied.

(¶24} Because we have found error in the juvenile court's issuance of the

order, we similarly find error in the sanlctions imposed Is i result of the

^order. In this regard, we sustain appellant's second assignm int of error.

(1[29} WiCh respect to appellee's motion for attorney fees, we deny

{¶26} Based upon the foregoing, we sustain appellant's first and second

assignments of error, deny appellee's motion for attIrney fees, and rel e e and remand

the judg ents of the Franklin County Court of Common Pteas, Dic n of Domestic

Relations; Juvenile Branch, for further proceedings in accordance with ^wand consistent

with this decision.

Ju5Igments raversed;
motion for attompy fees denied.

CUNNINGHAM, J., concurs.
BROWN, J„ disserts.

CUNNINGHAM, J., ofthe First Appellatl [7istrict, s'itting b
assignment in the Tenth Appellate District.

yti.6:a6ed 8b92S2Sbti9:WoJJ ZS:zL ZTO2--irlf-92
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BROWN, J., dissenting.

(¶2 i) Because I would overrule both of the assignments of pulie Ann Smith,

respondent-appellant, I respectfully dissent. With reg rd to the first asigrVment of error,

appellee a'SSerts that subject-matter jurisdiction was conferred upon th jul enile court in

the prese^t case by R.C. 2151.23(A)(2). Although appellant ackna ed^es that R.C.

2151.23(AI)(2) confers upon juvenile courts jurisdibtion over all "st6dy' disputes

between parents and non-parents regardless of th II basis of the n Iln-^arents' claim,

appellant contends the statute does not give the fuvenile court the authlli onty to grant

temporary visitation rights during the pendency of a custody dispute, as the trial court did

in the pr sent case. Appellant asserts that custodlly and visitation are distinct legal

concepts, i nd a juvenile court does not have jurisdictin to order only visit; tion to a non-

parent un ler R.C- 2151.23(A)(2), citing In re Gibson (11991) , 61 Ohio St d 168, a case in

which the Suprerne Court of Ohio found visitation for grandparent see 'ng only visitation

with a gra I dchild may not be determined by the juvenile court pursuant to its authority to

determine the custody of children under R.C. 2151.23(A)(2). Appellant also cites Pair v.

Winner (June 30, 1993), 11th Dist. No. 92-A-1759, atld In re Young (Nov. 20, 1998), 5th

Dist. No. ^8 CA 48, for the proposition that, even when the non-parents ar seeking both

visitation nd custody, R.C. 2151,23(A)(2) does not confer jurisdictio ol the court to

grant visi Ition to the non-parents.

(¶2

the Eighth

) A few weeks before appellant filed her appellate brief in t'e present matter,

District Court of Appeals issued adecisibn in In re LaPiana,
^----

8th Dist, No.

93691, 20' 0-Ohio-3606, which also involved a parkn ir in a lesbian relai ioriship who had

two childn via artificial insemination. The court of appeals concluded the juvenile court

yti/0L:a6 ed 8b9RS2SbT9:woJ A ZS:zT ST2-lflf-92
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it would be ihad jurisrjiction under R C. 2151.23 to determine Whether

system t Irough R.C. 2151.23 despite not being able^to legally many ler artner or be a

parent under R.G. 3109.04(G)- The court in LaPfana then discussed th I Sipreme Court's

ruling on I writ of prohibition filed by appellant in the present case in Stlate ex rel. Smith v:

had y'uris iction under R.C. 2151.23(A)(2) to hear and determine a e ion for shared

custody fiied by a lesbian couple. The court in LaPiIna found that the Supreme Court in

In re BonField gave nersons like the non-natural mot er in LaPiana acceI to the juvenile

at because the Sup^eme Court did

best interest to have visitation with the non-natural mi ther, relying upo i Inl re Bonfield, 97

Ohio St.3l 387, 2002-Ohio-6660, in which the Suprelme Court found t at juvenile oourt

visitation

jurisdictioi.

{129} I find LaPiana and Bonpeld persuasive and find Gibson

Gibson iq clearly distinguishable because, in that case, the non-par I n

,,.,

not grantl the writ of prohibition, it must have rec gnited that the juv nile court had

noting t2010-Ohio-27533d 1459125 bhio StGill

bearingo the controversy at issue.

nly. In the present case, petitioner-appelllee, Julie Rose Ro

Appellant, as well a

seeking Ihared custody, and she sought visitation via temporary order wl ile the petition

was pen i ing. The court in Gibson explicitly ackn i ledged it was nlot i xpressing any

opinion Iregarding a juvenile court's authority to order visitation while a complaint seeking

a dete nation of custody is pending. Thus, the ultimate holding . n I ibson has no

.granted Inly on a temporary basis pursuant to temi orary orders to r^ai

quo un61 a custody detennination has been made.

bT/TT:a6ad

{¶ 0} Also impartant is that, un6ke Gtbson, vlsltation in the present
----

I ^

10

the children's

istinguishable.

were seeking

filed a petition

case has been

tain the status

s the majority,

8b9£S2SbL9:wo-+A £S:ZL TT02-7flt-92
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focuses on the trial courl"s eventual, ultimate auth'ority to order sole yisitation on a

permanenk basis, while the issue in the present apbeal is whether t^re rial court has

subject-m latter jurisdiction over the class of cases tha include the one Ilt hand. Once it is

establishel that the trial court has subject-matter jurisdiction over types of cases like the

present olme, the issue would then be whether the tlIial court had the iaut^hortty to issue

temporary orders, including one regarding visitation.

(1131 t) On the issue of subject matter jurisdictiqn, the Supreme ourt's decision in

Bonfreld alnd the Eighth DistricY's decision in LaPiana Iboth stand far the priposition that a

juvenile c I urt has general subject-matter jurisdiction, pursuant to R.C. 21 r51.23(A)(2), to

detennine cases between a parent and non-parent in uuhich the non-parentiseeks custody

and visitation rights. Therefore, based upon these ca Ies and R,C. 215 .23(A)(2), I would

find the trial court here had general subject-matter j'urisdiction over th slhared custody

petition filId by appellee. I

(¶3i ) In its decision, the majority indicates th i the trial court had general subject-

matter jurjsdiction over the shared custody petition filed in the presentl case. Where our

analyses dl iverge is in the next step. Because the trial court had subjeet. mier jurisdiction

over the shared custody pe6tion, the issue becom es
i

whether the urG then had the

authority t1o^ issue the temporary visitation order. The analysis in the maj Irity decision is

that a juvenile court's authority to issue temporary orders must coIe from a statute

enacted l y the Ohio General Assembly. I believe that the power t is ue temporary

orders is^ rocedural in nature and comes from the Ohio Rules of J^ve ile Procedure

once subjl ct-matter jurisdiction has been established. Juv.R. 1(A) pro ides that "[t]hese

rules prescribe the procedure to be followed in all juvenile courts of this state in all

bL.Zti:ased 8b92SZSbti9:w0 A 25:2T STa2-^nP-92
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proceedings coming within the jurisdiction of such courts, with the exdeptions stated in

subdivisio I(C)." Thus, pursuant to Juv.R. 1(A), on^ a proceeding lo ies within the

subject-m tter jurisdiction of the juvenile court, the ccIrt is required to f1ollcywI the juvenile

rules of procedure, subject to Juv.R. 1(C). Although Juv.R. 1(C)(4) exptessly states that

the juvenil rules do not govem a proceeding to dete II ine parent-child IIlationships, they

do apply tI actions commenced pursuant to R.C. 21 1.23(A)(2). State ex keL Stanley v.

l..awson, 1 ith Dist. No. 2009-L-100, 2010-Ohio-320, 112. Therefore, I I ulti find that the

juvenile c urt in the present case was required to folll the juvenile ruleI of pracedure

once it obtained jurisdiction pursuant to R.C. 2151.23(A)(2).

(1133) Juv.R. 13 gives the juvenile court the broad authority to is ue temporary

orders "with respect to the relations and conduct of olther persons toward i child who is

the subje Ilt of the complaint as the child's interest and welfare ma^ require" Juv.R.

13(B)(1). The temporary visitation order at issue in the present cas^ f lls withln the

purview of Juv.R. 13(B)(1). Accordingly, pursuant to Juv.R. 1(A), beca se the trial court

had subject-matter jurisdiction over the class of cases at issue, I believe it clearly had the

authority ul der Juv.R. 13(B)(1) to issue temporary o lers, specifically vii italtion, while the

factual anld legal issues pertaining to custody a Id shared parenlingl were under

considerat1on. Several other courts are in accord.
i S

ee, e.g., In re rylu/len, 185 Ohio

App.3d 457, 2009-Ohio-6934 (trial court could order temporary visitatior^l to non-biological

mother pufsuant to Juv.R. 13 while the custody action between her and biologica{ mother

was pendirng); ln re Jones, 2d Dist. No. 2000 CA 56, 2002-Ohio-22 I9^dhe trial court
I

issued a temporary viskation order in a custody action brought by the non-bioiogical

mother against the biological mother pursuant to R.C. 2151.23(A)(2)). T

btii£S:a6ed 869£S29bS9:woJA £S:ZL Sm2--iIlt-92
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court here did not have the authority to issue a terrjporary visitation irder pursuant to

Juv,R, 13 ould necessarily deny that a juvenile cou Irt has the authority t^ follow any of
1

-the tuvenilfrules once su tec t

Accordingiy, because the temporary visitation order Ilas valid here, I loul^ find the trial

court couid properly hold appellant in contempt th raof. For these teasons, I would

^

matter'urisdiction is established under R_C. 2151.23(A)(2).6' t

required to'

(1134) As for appellant's second assignment o error, the trial eourt'ŝ enforcement

of the conImpt order did not improperly expand the o1.ginal contempt s Inction of a three-

day imprislonment when it included the purge condit'^ns. In addition, t'he ^rial court was

overrule appellant's first assignment of error.

500 in attorney fees in the co I tempt proce eding pul suant to R.C.th $2d ,er eor

3109.051(K). For these reasons, I would find the rial court did not err in its order

enforcing ithe contempt sanctions. Therefore, I w^auld overrule appellantspelisnt's second

assignmenlt of error.

(135} As for appellee's motion for attorney fees, I would deny tl,e motion, as

appellant's

award.

arguments were not so devoid of merit a to warrant suoh an additional fee

bT.bZ:a^pd 8b9£S2SbT9:woJA RS:ZT Tti02-inf-92
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

Julie Ro Rowell,

Petitioner-Appellee,
V.

Julie Ann Smith,

Respondent-Appellant. (AGCELERATED CAL^NDAR)

JUDGMENT ENTRY I

For the reasons stated in the decision

I

of this court ren, dered herein on

June 9, 2011, we sustain appeNant's first and second assignments ol error, and deny

appellee's motion for attomey fees. Therefore, we rel erse the judgments i f the Franklin

County Court of Common Pleas, Division of Domestic Relations, Juvenlle Branch, and

remand thls matter for further proceedings in accorda I, ce with law and clon^istent with this

decision. osts assessed against appellee.

CONNOR,

1^ltlt•*^^^F /1' AFll6S

^f1JUad-9 PM 12:55
F LE17rt UF COURi"S

Nos.10AP 75
^and 1QAP 06

(C.P.C. Na. 08JU-1(^13850)

ROWN, and CUNNINGHAM, JJ.

Judge Johrj A. Connor

sitting by assignment
Appetlate

District, in t^e Tenth
ellate I]istrict. I

I

xiv I I
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