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PROPOSITION OF 1AW NO. 1
Appellant was denied his righttoa fair trial as guarahteed byz8eci 10, Art. .
I, of the Ohio Constitution and the Sixth and Fourteenth Améndments to the United

States Constitution when the court failed to order separate trials

PROPOSITION OF TAW NO. 2

The trial court commited reversible error when it failed to give the jury the

accomplice testimony instruction

PROPOSITION OF LAW NO. 3

The state failed to present sufficient evidence to sustain the convictions

PROPOSITION OF LAW NC. 4

Appellant's convictions are against the manifest weight of the evidence

PROPOSITION OF TAW NO. 5

The trial court erred by ordering Appellant to serve a sentence which is

contrary to law



PROPOSITION OF LAW NO. 6
Appellant's consecutive sentences are contrary to law and violative of due

process because the trial court failed to make and articulate the findings’and

reasons necessary to- justify it



EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
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This case is of great general imterest because it involves the Eighth
Appellate District's affirmation of consecutive sentences contrary to-law.
Whereas, concurrent sentences are presumed unless overcome by judicial fact-

finding.

The substantial constitutional question is whether the Appellant's Due Process
rights guaranteed by the 1l4th Amendment of the U.S. Comstitution were violat-ed
being denied Equal Protection of the law and sentenced to comsecutive exqessive :
aggregate terms (81) years without the judicial factfinding required by O.R.C.

2929.14(e)(4), as opposed to concurrent sentences pursuant to 0.R.C. 2929.41(A).

Furthermore, the Appellant was denied the right to compulsory process and
fundamental fairness being demied the oppurtunity to present scientifically
tested physical evidence for DNA in violation of the Appellant's U.S. Const.

Amendment rights V, VI, & XIV; and the Ohio Const. Art. I, Sec. 10. Brit_t__\g_.__

North Carolina 404 U.S. 226, 227 (1991). Ake v. Oklahoma 470 U.S. 63




'STATEMENT OF THE CASE AND THE FACTS
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On September 25, 2009, the Appellant, Kareem Shabazz, was indicted by a Cuyahoga
County Grand Jury for seven counts of kidnapping, seven counts of aggravated robbery,
one eount of felonious assualt, all with firearm specifications, and one count of
having weapon under disability..

On January 29, 2009, the Appellant, Kareem Shabazz, was also indicted by a
Cuyahoga County Grand'Jury for one count of attempted murder, two:counts of felonious
assault, two counts of aggravated robbery, all with firearm specifications, and one
count of having weapon under disabilty.

= The . court consolidated the cases for trial over the Appellant's dbjection to
joinder the cases.

Prior to the state resting, the state dismissed three of the kidnapping counts,
as related to the Septémber 25th 2009 indictment. The state also dismissed the two
counts of aggravated robbery, as related to the January 29th 2009 indictment.

The Appellaﬁt was found guilty of all counts and the specifications. The
Appellant was sentenced in relation to the September 25th indictment, to an
aggregate term of 55 years. In relation to the January 29th indictment; the
.Appellant was sentenced to an aggregate term of 26 years. Both sentences were
ordered to run consecutively.

The State of Chio presented the evidence and the testimony. of mulitiple
witnessess concerning the incidents that occurred involving the September and
January indictments. In regards to the first incident, Samantha Malinowski testified

_that a man, whom she identified as the Appellant, was holding a gun and pointed it
at her. In court she identified the gun that was used and identified herself in.
video surveillance that was used by the "Speedway'' store in which worked. Moreover,

Ms. Malinowski testified that there was a second robber, wearing a black hoddie

and blue jeans with a scarf over his face.
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She also testified that there was a second robber wearing a black hoodie and
blue jeans with a scarfover his face. Moreover, Jessie McAlpine, a customer of the

" corroborated Samantha's account of the robbery. Jerome Nolan, another

""Speedway’
customer, identified the gun in the court room., and observed the robbers leave
the store in a car.

Thereafter, the Maple Hts. police were called, arrived and took statements of
the aforementioned persons. Maple Hts. police Detective Jeff Canten prepared a-
photo lineup which was presented to Samantha, who identified the Appellant: as one
of the robbers.

The second incident occurred at a "Convenient Food Mart' in Maple Hts. Wherein,
Mohammad Raja and Julia Jacobs worked. Also in the 'Food MArt' were Thomas Hamlet
and Jason Zaul. Thomas and JAson called 911. Jason testified he witnessed the store
being robbed and one of the robbers with-a handgun. Who later shot at him without
hitting ﬁim, Mr. Raja, also witnessed one of the robbers with and pointing a gun.

Maple Hts. police officer Alexander Casey and Lt. Todd Hansen arrived-at the.
'Food Mart', conducted an investigation, and recovered a gun, black sweatshirt with
hood, a pair of gloves, bandamnas, lottery tickets, money etc., a few blocks from
the store. Several of the recovered itms were sent to the Ohio B.C.I., where
forensic scientist Johnathan Gardner and Heather Bizub examined them for DNA. The
results were mixed.

A third incident involving Anthony Steele, who was shot in Garfield His.
Lameeka Vason who lived in the vicinity of the shooting called the police. The
Garfield Hts. police officer Michael Danzey and Sgt. David Bailey responded to
the scene; collected evidence and took a statement from Mr: Steele that he had
”béén shbt and robbed. As part of a plea agreement David Merritﬁ testified against
the Appellant, regarding his involvement in this incident. Nevertheless, the jury

returned a verdict of not guilty to attempted murder.



PROPOSITION OF LAW
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PROPOSITION OF 1AW NO. 1

~ APPELLANT WAS DENIED HIS RIGHT TO A FAIR TRIAL AS GUARANTEED BY SEC. 10, ART.
T, -OF "THE OHIO CONSTITUTION AND THE SIXTH AND FOURTEENTH AMENDMENLS TO THE UNTTED
STATES CONSTTTUTION WHEN THE COURT FAILLED TO ORBER SEPARATE TRIALS

The Appellant was denied due process and prejudicially effectd by the trial
court's abuse of discretion; denying the appellant the constitutiomal right to
having (2) separate fair trials. Wherein he was indicted for two separate and
unrelated incidents.

Crim. R. 8(A), provides for the joinder of offenses where "[t]wo or more
offencsesare of the same or similar character, or based on the same act dr
transaction...'" Obviously, considering that the dates of the incidents (March 7,
2009, and April 16, 2009 ) are a month apart, they are not apart of the "same

' or "course of ciminal conduct"

act or transaction,” common scheme or plan,'
required for a joinder to be allowable by law..

When a Defendant claims that he/she was prejudiced by.the joinder of multiple
offenses, the court must: |

(1) determine whether evidence of the other crimes would be admissable

even if the counts were severed. -

(2) if not, whether the evidence of each crime is simple and distinct.
State v. Schaim (1952), 65 Ch.St.3d. 51, 59, citing State v. Hamblin
(1988), 37 0Oh.St.3d. 153, 158-59.

In State v. Minneker (1971), 27 Oh.St.2d.155, 157-58, the Ohio Supreme Court

clearly understood and held that '+ in some instances a joinder of separate
and distinct offenses unrelated in their commision may prejudice an appéilaﬁt's
right to a fair trial. Based on the facts and the aforementioned, the trial court

was required to order separate trials pursuant to Crim.R. 14.



PROPOSITION OF LAW NO. 2
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT FAILED TO GIVE THE JURY
THE ACCOMPLICE TESTIMONY INSTRUCTTION

Appellant requested jury imstruction for the testimony of co-defendant or
accomplice. David Merritt was involved with the appellant; and pursuant to O.R.C.

2903.03(D), the court was required to charge the jury with the necessary instruction.

The Eighth District Court of Appeals held in State v. Pope 2003-Ohio-3647,
that the court failed to provide the cautionary jury instruction required by
statute, holding that, “Ohio courts have found that the failure to give this

cautionary instruction amounts to plain error.

PROPOSITION OF LAW NO. 3
THE STATE FAILED TO PRESENT SUFFICIENT EVIDENCE TO SUSTAIN THE CONVICTIONS

A question of sufficiency of the evidence supporting a conviction fequires
a court to determine whether the state has met its burden of proof at trial.

State v. Thompkins (1997), 78 OH.St.380, 390. On review for sufficiency, courts

are to asses not whether the state's evidence is: to be believed, but whether if
believed the evidence against the defendant would support a conviction. The
identification of the Appellant came from a witness whom could only see his eyes.

No physical evidence linkiong the Appellant to.these incidents was found.

PROPOSITION OF LAW NO. 4
APPELLANT'S CONVICTION ARE AGAINST THE MANTFEST WEIGHT OF THE EVIDENCE

"The legal concepts of sufficiency of the evidence and weight of the evidence
are both quantitatively and qualitatively different.'" "Weight of the evidence
concerns the inclination of the greater amount of credible evidence, offered at

trial, to support one side of the issue rather than the other.” State v. Thompkins

id. at 387.



The jury was allowed to be swayed by inadmissable evidence of two unrelated
incidents which should have been trid separately. Therefore, a manifest miscarriage

of justice occurred and the jury came to an incorrect decision.

PROPOSTTION OF IAW NO. 5
THE ‘TRIAL COURT ERRED- BY ORDERING APPELLANT TO SERVE A SENTENCE WHICH IS -
CONTRARY TO TAW

In State v. Reed 2009-0Chio-2264, the Chio- Supreme Court developed a two-step

prong to evaluate the validity of a trial; court's sentence.

(1) the reviewing court must determine whether the trial court complied with
all applicable rules and statutes in imposing the sentence to determine

whether the sentence is clearly and convincingly contrary to law.
(2) the reviewing court must determine whether the trial court abused its
discrection when it imposed the sentence.
While the sentence imposed by the trial court was within. the statutory range
...the imposed sentence is manifestly disproportionate to the [alleged] crimes
commitfed by [the appellant] and is therefore, contrary to law, O.R.C. 2929.11(A)

& (B). State v. Geddes 2007-0Ohio-2626. For the purposes of a felony sentence, the

appellant's consecutive (81) years is disproportionate to the alleged crimes -

committed in comparision to other sentences for crimes of similar nature.

PROPOSITION OF LAW NO. 6

| APPFLLANT'S CONSECUTIVE SENTENCES ARE CONTRARY TO- LAW AND VIOLATIVE OF DUE
PROCESS BECAUSE THE TRTAI, COURT FAILED TO MAKE AND ARTICULATE THE FINDINGS AND
REASONS' NECESSARY TO JUSTIFY IT

Appellant's sentence is contrary to law because the trial court imposed a

consecutive sentence without making the findings required by 0.R.C. 2929.14(E)(4).



Due to the fact that Appellant does not fit the criteria for the woq ™
requisite findings to be sentenced to consecutive prison terms under O.R.C..

2929.14(E). The Appellant should have been given a concurrent sentence pursuant

to 0.R.C. 2929.41(A). This Honorable Court has already held in State v. Foster

20065 109 OH.St.3d. 1, that the consecutive sentencing proviéions vielated a

criminal defendant's Sixth Amendment rights.

CONCLUSION

Pursuant to the preceeding Propositions of Law, the Appellant respectfully
prays this Honorable Court to reverse his convictions and sentence and remand

for new sentencing hearing.

Respectfully Requested,

Egreem Shabazz #59057 55

To.C. 1.
2001 E.Central Ave,
Toledo,0Ohio 43608

CERTTFICATE OF SERVICE

I hereby certify that the foregoing Memorandum in Support of Jurisdiction was

sent by regular U.S. Mail to William D. Mason, prosecuting attorney, Cuyahoga
County, 1200 Ontario St. Cleveland, Ohio 44113, this élSL day of _ lg;/fz

2011. : %}W W)ﬁé 3

Kareem Shabazz
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AppellantKareemShaazz appealshls convmtmnsandsentencesm tWo

B undeﬂymg Crlmlnal cases that are consohdated for rev1ew Cuyahoga County.-; R

Common Pleas Case Nos CR 528852 and CR 583075 For the reasons stated

: herem wWe afflrm both cases.

Appellan‘t Was mdlctedhm CR 528852 on September 25 2009 on seven L

-'counts of kidnappmg, seven .counts of aggravated robbery, Qne count of felomous )

o _a..Ssalfllts all with one- &I_ld.f“t‘h"r_e.‘?.-yeal.i";::iﬁ._rea?m specifications a_r_i_d _a '_forf;eit'_t;-?e. e

ngaweap(}nunder di'sabﬂity: Wlth loriel

i ."clause Thls case arose £r0m 1n01dents that occurred on March 17 and 18 2009 |

Appellant was 1nd1(3ted m CR 533075 on January 29 2009 on one count
o robbery,allwﬁh gne- andﬁ t\hre_a.f_yﬁaa_rj_fﬂjearih ‘__aﬁeciﬁcations, and one count of -
having a Weap c:)n'whil_e under 'diéabilitjr. 'This case arose from an _inci'd.ent that

occurred on April 16, 2009,

The trial'équ_xﬂ_; grahte_,d_t.he .S'ta‘ta’.sr'_m'oi;:_ion to coﬁ_so-lid'atéﬁ_‘thé _gase‘a_fo_f_tfial e

e andsubsequenﬂy defnié& appeﬂant’s Obje"cti:or:;_tath:é jdin.d'éis'_of cases. At trlal, e

testimony and evidence were pre:

in March and April 2009,

concermng the mmdeﬂts thatoccurred L



n th at date Samantna Mahnowsk1 Was Workmg as a sales R

clerk Around 10 OO p m she heard a customer say, Oh Ged & and observed:"_ L |

someone pomtmg a gun at the customer and eaymg, get back ” She testlfled o

that a man, Whom she 1dent1f1ed as appeﬂant asked for all the money out of her

Lo .Worth almost $4OO

Mahnowskl 1dent1f'1ed the gun that was” used and testlfled to V1deo :

B .':Vregleter told her to open a second reglster pom‘ted the gtm at her head and- I

 was able to look him stralght in the eyes The second robber had on a black .

hooche and a palr of Jeans
J ese1e McAlpme Was the customer Who was told to get ‘oack in the store '

B She corroborated Malmowskl g account of the robbery She descrlbed the man -

.pomte& tn.e gun as bémg“ _ i Wedrmg a b] eck 4

: -hoodle and blue ]eane Wlth a ecarf over hlS face




. a car and puh orf

the .door'telhng a oman to,b'ack’- up and then telhng .hnn 1f you turn areund R

'..?:'._I 11 bloW your brams out At one pomt Nolan looked over and saw a tall and__1 o N

'”':"-slender man. Wlth a mask across h1s face who was holdlng a gun Nolan '

;dentrfled the gun in court He heard the man telhng the clerk to open the

S 'regrsters and threatenlng her Nelan also 1?Leard a second person 1n the store:_ '_ .

' f'_behmd h1m When the assallants left the store Nolan ob.: him juimp into

Ul ==Ofﬁcer Paul Hobart Was one of the respondmg offlcers - ] He took statements from Sgs

Mahnowskl and the two customers Maple Helghts Detectrve Jeff Canter-

prepared a photo hneup deplctlng srx 1nd1vrduals one of Whom was the pohce_ .

o suspect The photo 11neup was presented to Mahnowskl Who 1dent1f1ed person

e Convement Food Mart in Maple Helﬂ’ht" Mohammad Raja_

; _nurnber three Whlch Was the plcture of appellant as’ one of the robbers
Det Canter took a buccal swab sample frorn appellant and sent 1t to the Ohlo o

- . Bureau of Crrmlnal Identrficatlon (“BCI”) for analys:ts

_‘i;'rh_e police arrived a fé'xés}j miaﬁté‘s‘-?ﬁfﬁef the assailants Jof. Maaé.aagas B

The second 1nc:1dent occurred the next day, March 18 2009 at a:=:' -

e nlght shlft"‘ S
‘, manager testrﬁed to a robbery that occurred around 10 34 p- m He was Worklng |

Wlth a Woman named J uha J acobs Who was Workmg at the reglster that mght




: : men Were in the store Wlth guns and When Ra;a looked back he Saw a man 7'

. pomtmg a gun Ra]a ran outsuie the buﬂohng Wlth '1 homas and J ason and called ST

y 911 He then saw two men run out of the store and heard one of them ﬁre a shot

e _-at Jason Raja Watchﬁd the assaﬂants Tun across the street and Jump overa - o

. lence H 111(1:_' .ated that both WBI‘B Wearmg heavy blue Jackets ho'“ i

o ":.':fbandannas ﬂe testlﬂed to Vldeo surveﬂlance of the mcm[ent whlch deplcted the o

_men robhmg the store One of the men had a palr of g10V s o a REESNY

~oagun at J acobs The 1tems taken mduded 30 packs.o -
hundred d()llars Worth of 1ottery t1ckets and about $80 in change
J acobs testlﬁed she Was Workmg at the Convement Food Mart at the time -
1ndlcated the men were smaller buﬂd and were Wea]fmg bandannas over their :

'_ face's; d.ark sunglasses and ﬂannel'shirts. One of _the men came behind the _

s and

;--ac _and Mllds a\couple..k

o counter pomted a gun at J acobs 8 head aﬁd told her to open the reg1sters or he :_ N

i : Would blow her brams out He told her to open the safe but she could not The o S

*men grabbed 1ottery 1z‘kets and Qi E'h,l’ mems and then t@ak off
J ason Zoul te Stlfled that he w1tnes sed the robbery He saW a man carrymg .

a gun entex' the store. _The'man was wearing a black hoedle and had a bandanna




. -.maskmg ' the: bot fom: of

handgun, maybe a-40 caliber, and he identified the gun incourt. Heheard the.
e
L .he told Raja _What was happening; and._he xsras ablle to run out the back door and .

'eall the pohce He observed the two males exrt the store and mformed the'_ A

;i-‘.ﬁ'-‘dr_‘spa o er_‘ ofthe'directloii_:_. __ey‘headed The male Wlth the gun flred a shot‘ at_.__f; f_:_. :

:_;_';_,‘:_"Jason but he Was not hlt Jason observed the male runnmg dovvn Corden_'t__'__r.k',"_ Ero

'Avenue -andl- carry

U'Maple- Helghts Lleutenant Todd Hansen responded to a dlspatch of an e

arrned robbery at the Convement F ood Mart Officer Alexander Casey also
' resporrded to‘ the scene A canme umt vreslcla-lled arrd the police went looklrrg m -
o '.the d1reot10n the suspects had ﬂed Among the 1tems reoovered W.ere a black
_ -seln.rlladt'onratrc'_.gun, e blaolr_bo_oded_sweatshirt, tWo pairs__of gioves:, a single_ ‘
- bah‘darl.na ,.an.d two bther- banddnnast,that.were _tied .'together’-, 'drld .a. bag
Sk 'GOeriﬂie'gj._?etterr-fieke_te | momy and-'f?ig:.aﬂfiﬂo.é- stolen from the store. T-hé_ S

~ . evidence was found. in an area two or thrée blocks from thie store. =

BCI He test flred the gun that Was reoovered He mdmated that the gun was

a 380 automatlc cahber ngh Pomt brand plstol and that 1t was op erable



oy ".DNA sectlen 3 Sh __ tested.ev1dence subnntted, n connectwn Wlt‘l the robbery of v

': the Convemem Food Mart and Speedway stores She testlfled the gun had a

mlxture of DNA of three people at least one of Whom was a rnale She could not' |

conclude Whether or not appellant was one of the_sources of DNA. She made the

same determmatlon as to the black pan' of gloves

o major proflle belng consastent W1th appellant The DNA profﬂe Would appear

-::that was. con51stent w1th contrlbutlons from appellant and at’ least one other |

' person

On: the other two. bandannas Blzub found almlxture of} DNA Wlth 'thei‘}._

Maple He1ghts Detectlve Allen Henderson 1nvest1gated the Conven1ent -.1 '

-t Feod Mart and Speedway robberles He rev1ewed the surve]llance v1deos and

neted comiﬁon aht1 : ::et“Ween theftWe roblaefr 5 He stated th _"?vgunéwaséamﬁqueg

. and 1t was obvmus the salne gun was used in: both robbemes He"_ noted 'the.-

' suspects wore snnllar dlsgulses 1nclud1ng darl{ bandannas over the lower :




. "'c:rlmes When appellant Was arrested a LOS Angeles Eodgers baseball cap Was_ S

__'d1sc0vered in h1s car. A black hooded Jacket was found durmg the seareh of Ea

.'apartment where appellant had been staying. These _item_s resembled those

e 'deplcted n the v1deo of the Speedway TObbeW

e phone and the men took off runnmg Stee}.e saw a dark colored Dodge Magnum '
pull up and do a U turn in the st:t'eet Steele was 1osmg a lot of blood and

e blacked out on the porch ef a house An ambulance arrzved and he was taken.-

e _{to the hospltal

e Laké&kfa asonhves-;m h "-‘s:'lcmlty ef the sheetmg Sheh_ *Td'ag spop” and U
' looked out her Wmdow She SAW - a man Wlth a gun standmg over the v1ct1m

o She watched the man_ shoo_t the victim a second tzme be__fo;x"e he teok off run_ning.




= '.'-head The next day she not1eed a bullet hole 1n her house and a bullet on hel” _' .: _ S

‘porch
Garfleld Helghts Sergeant Dav1d Bailey responded to the ehootlng He

| ._'fonnd the VlCtlm lymg faoe down on the &dewalk w1th E! pretty good pool of e

e 8 l‘blood‘,_ The v1ct1n'1 oarne in and out of CO 150 usnees

S -.:had been shot and ro ol b’ed : S

e Anlong the 1tem's he recovered WBI‘G‘._Q. _mﬂhmeter shell;'oasmgs

: David Merrltt testlfled as part of a plea agreement he made'in another

reSIdent1a1 ne1ghborhood in Grarﬁeld He1ghts He stated the car stopped and :
appellant Jumped out and went up the etreet He saw that appellant had a gun

. and fn'ed two shots Appellant ran baok to the car, and Jumped in wrth bloody o

- l_:_‘e told Sgt Balley that he.:i”-:_”'.ﬁ. f;%

"‘.‘Garfleld Helghts. Ofﬂcer l\/l1ohael Danzey collected emdence at the SCene i

o Inoney 1n l'ns hand Merﬂtt also test1f1ed there Was another tlme he was 111 R B

_ ":th' appellant They paeeed *ﬂ.;;.;etatmn 's:andazapp:eella;ntr -e'.tfa;t'e;

robbed it. Merrrtt prev1ously teetlfled agamst appellant in regard to the robbery |




d threats about testifying in the instant

Derrell Shabazz 1s the appellant 3 nephew He test1f1ed he d1d not know(l e
| about the Aprll 16th robbery He stated he was in A.tlanta for a week in Apr1l but -
d1d not know the exact clates He provrded the pohce Wlth documents However .

L Det Henderson was only able to verlfy that Derrell Was ln Atlanta Aprﬂ 19 20 |

;and 21‘:_ 2009 and he Was‘n ab ,e.to ¢ _borate Derrell s presence in Atlantaﬁ-'

[ on Apnl 16 2009 Derrell admltted ne owned a green Dodge Magnum at that_ _

o _&__l';:j:.f._-tlme Derrell stated he recelved a.text frorn appellant on Ap.rll 20“‘ ;

R :had just hlt a “fwe grand_'llck.’--’ Derrell tadrmtted he had been 1nt1m1dated by '

L .mernbers of appellant 8 famlly for prov1d1ng testn:aony 1n a past trlal agalnst
”_.appel-lant. Durlng- a recorded phonef call between Derrell a-nd-appellant frorn '
o county Ja1l appellant responded to Derrell that “you can’t fabrlcate that much.”
| Appellant teet1f1ed on his own behalf. He demed any mvolvement in the -

| robber1es and clarmed the 1tems .contammg DNA did not belong to hlm I—le

S etated he was in Dayton Wlth hls famﬂy on l\/.[arch 17 and 18 2009

Durlng tr1al the state dlsn:neeed tnree of the l«ndnapplng counts (Counts g i

'?f-"'a d-""l 4) and twe of. tH '_ Y'"lrobbery counte (C fand 14_ )‘1n~

. CR 528852 The court granted a Crnn R 29 rnotlon on three of the aggravated

robbery connts (Counts 2, 4, and 8) .1n that _case. ‘The jury retur_ned a 've_rdlct of



s :merged Counts 5 and 6 (krdnappmg and felomoue assault) and Courts 12 and_-

13 (kldnapplng and felomous assault) The trlal court 1mposed an aggregate T

-prison sentence of 55 ye'ars

The }ury returned a verdrct oF not’ gu1lty of attempted murder (Count 1) .

i CR 533075 At sentencmgs 1_3118 trlal court merged Counts 2_ano 3 (bOLh relonrous ., : o

| _our rev1eW HIS flrst a351gnment of error prov1des as follows “Appellant was
- denled his rlght toa falr trlal * % When the trlal court falled to order separate :
‘ triale. |

L UnderCrlmR 13, two or inore-._i.ndiotnlents may be tr1ed _.t_ogethe'r 1fthe .

5 "nd;' gtulty-::on. all other charges and spec1ﬁcatlon'_ (Counts 2 through 6) 1n'_”

ldassault)"and Counts 4 and 5 (both aggravat" d robbery 'The court sentenced-’l'k_

B appellant to a total prlson termbof '264 years The trlal court ordered the eentence '_:'.'-.:5' L

" offenses could have been joined in a single indictment. Orim R.S(A) allows for

%% % gre of the same or similar character, or are based on the same act or. =

transaction, or are based on two or more acts or transactions connected together



% tﬂal 1f the offenses aré “Of the same’ or sm:nlar character i .State s Lott (1990)
51 Obost Sd 160, 163 555 N..2d 298,

_When joi_nder,_is otherwise proper, a defendant may-move to sever under

4'-:_fff'a defendant ,:clalm of preJudlclal Jomder 1n twe ways Flrst 1f 1n: separatej‘trlais,':_

| ."-:.'.'Crlm R 14 1f he can demonstratﬂ pre]udlce to h1e rlghts | “The state Inay rebutf.: o

L -':__"-.-the state could 1ntroduce ev1dence of the Jomed OerIlSES as other acts under'-" S

SR .‘_'OhIO"St‘Bd at, 163 555 N E Zd 293 Second the state can refu_ e PreJudlce by f e

showmg that ev1dence of each crnne Jmned at trlal is 51mp1e and dlrect 1d”

-acts admlssﬂ)lllty test but is Inerely requnfed to show that ev1dence of each

- crime Jomed at trlal is snnple and dn‘ect Thus When snnp].e and dlrect ev1dence o

- exzsts an accused 1s not preJudlced by joinder regardless of the nonadmlss1b111ty . = . £

_ _of ewdence of these crlmes as other acts under Ev1d R 404(3) ”i (Internal o .

atlcns omltted’) Le

= -"'fo,r‘ an abue_ef _of dis,c'ret’ion.-' S'ee.Fry,- _12.1'5_th6- St_._3d:-.1.6.3, at T 197-." ]




In this case, joinder of the cases was proper because the offenses wereof

. ‘the same or a similar character and were part of the same course of crimina

" conduct. Bach of the three incidents involved an aggravated robbery, two of |

© stores and one of anmdlmdual,ln Whlcha gun was used and moneywas stolen.
The incidents oocurred-within a 30-day time period and occurred within the

_. 's:am'é' ée.ﬁefal vieinity. llfloreovef; épjjo?l'laﬁt_lias.faﬂed to. dem:oiisti'ate’préjﬁdleel‘

e Accordmgly: wé overrule ap;lellalnt s f1fst as.31gnmenf:of' SITOY.. ?-‘

Appellalnt S second as.'slgnme.nt of error prov1des. os follows ‘;The tr.iall
- _court comnl:ltfod rovox"sll:‘)le.orroit.' When 1lt‘ lallocl&to glve the j jury the occompllce
testmonymetrtion” |

Appellant argues the trlal court should have glven an accomphce

: mstruotlon because of Dav1d Merrltt 8 testlmony Mermtt test1f1ed he wasin the

N _ veh1cle Wlth app ellant at the t1me of the robbery and shootmg of Anthony Steele

i He also Was mvolved. Wlth appellant 1n a pr1or case 1nvolv1ng a Dollar General ._: _7 S

store. Hew Snotfndmtedasan?ccompuce 6t0p1101tyoh&1’g ‘

" herein.




kj_R.‘C--;-' 2923;,03(]3); unless the Wltnees has been 1ﬂdICbeCl. as an ac omphce m._ Lo

'_:'_:..'relatlon to the defendant s crlmlnal act1v1ty Sto,te . Jennmgs Franl«:lln App

= "'_Noe 09AP 70 and O9AP 75 2009 Ohlo 6840 ﬁ‘[ 69 66 The Ohlo Supreme Court |

has recogmzed thatin order tobe an “accomplice” one must, at the very least be -

- ﬁ...j::_':."_-:_'a person mdmted for the crlme of compllclty Smte U Perez 124 Ohlo St Sd 122 |

".‘_2009 .-i.th 6179 920 'N.-E;Zd 104 at ﬁ[ 131 Because l\/lerr1tt_was not chargedr':_:h’??.. :

._;_'l"._f_:'.Wlbh any ottense related to crlmes 111 thls case tl*e tr1al court ol1d not err 111_ S

-'._'-,_Aprﬂ 16 1nc1dent was corroborated by the v1ct1m and an mdependent'

e '__':eyeW1tness the Ju.ry Was aware tha”Merﬂtt had agreed to testlfy agamst the

of error 1s overruled .

. '_consnf[ered an accomphce' We reoogmze that h1s testlmony concermng the P e

Undex- app ellant S th1r d and fourth aSSlg.‘ﬂ:o:Lerlts of error he challenges hlS o .

A convmtlone as%).emg agalﬁsttue sufflmen dféin mrest vve*f'

When an appellate eourt rev1ews a clarm of 1nsuff101ent ev1dence “‘the:

relevant i mqulry 18 Whether_, after Viewing the ev_idence_in a light most faiz_orable |




Y 'Ohm St Sd 54 2004 Ohm 6235 818 N E 2d 229 ﬁl 77 quotmg State v Jenks’- S

(1991) 61 Ohio St 3 259, STANE. za 199, paragraph two of the synabus The B

welght to be given the eV1dence and the cred1b1l1ty of the W1tnesses are prm:larlly

" ._ __':fer the trler of ct Staﬁe v. Tenace 109 Ohlo St Sd 255 9006 Ohlo 2417 847-'.""'

g Jury could'reasonably conclude that all the elements have been proved'beyond S ‘"_"l _:

Ca reasonable doubt In conductmg thls review, we must examine the entire

L record Welgh the ewdence and all reasenable 1nferences eonelder the credlblhty

.............

: such a mamfeet mlscarrlage of ]ustme that the COIlVlCthIl must be reversed and': o

anew trlal ordered ? (Internal c1‘tat1ons and quotatmns omltted ) Leonard 104

S -Olno St 3d 54 at il 81

Appellant does 1:101: ra1se any challengee pertammg to the elements of the S

the cru:nes He asserts that the culpmt wore a chsgulse and the Wltl’leSS Who '

1dent1f1ed him only saw hIS eyes He further cla1ms the test1mony of Mermtt Was )

'stead arguee there Wae g’ lar*k ef phyelcal ev1dence hnkmg: Tt to - ‘_




not credible, He belioyes the ury merely wantod ta hold someone aseountable.

or‘ het’crrraeathat ere, éommitted

. Upon our rev1eW of the record we ﬁnd there Was ample ev1dence hnkmg :
'. appellant to the crlmes The v1ct1ms and eyew1tnesses gave snnllar physmal
_descrlptlons of the prnnary assallant appellant Was 1dent1f1ed from a photo -.

2 lmeup by a v1ct1n1 who 1ooked hlm stralght 1n the eYeS 1t 31319931"3(1 the same gun : |

' ‘Was used and a snnllar dlsgmse was worn 1n the store ¥

: bel"les DNA COHSIStentZ" ERRE RS

o _'_',.fwnn appeﬂant s pronle was found on 1te]:ns hnked to the store robberles and ; s

,1terns resembhng those Worn.f'byi the

_:1 app'ella:n.t’s arrest Further it is ev1dent from the record that thej Jury was able |

.to assess Merrltt § credlblhty The Jury was 1nformed that MBI'I'ltt testlfled as

' concernlng the Apr11 1 6“3 1n01dent After thoroughly rev1ew1ng the record in this
- case, as detalled above we cannot say that appellant 8 conv1ct1ons were agalnst ‘
- . the suffxc1ency or Inanlfest Welght of the ev1dence Appellant s thlrd and fourth . :_ -

R assrgnments of error are overruled

it v,ﬁfth assrgn:ment»‘ of ‘err@r'ehallenges hls tot':

. of 81 years as bemg excesewe and contrary to laW, and hlS a1xth asmgnment of _-

sallant Were found at the tlme of'j.




W : hout Jud1c1a1 fact SER

In Statev Kalzsh 120 Ohlo St Sd 23 2008 Ohlo 4912 see N. E 2d 124, Lhe_ff_ff R

Ohlo Supreme Court set forth a two step procedure for rev1ew1ng felonyw
- sentences, ‘as fo_llows:._,“f"_ # % First, [appellate courts] must examine the .

o sentencmg court’s c_ornpliance Wlth sﬂ'appﬁcéble rulesféﬂd Statut':es' in i'.rnl:_)os-in’g= o

" the senténce to determine whether the sentence is clearly and convincingly

 contany o o, T hi Ft prong i satisfiod, th tia cour’s dciion i

1rnposmg t_he ter

= standard Id at ﬁ[ 4..
Appellant was" convrcted of numerous offenses ar1s1ng from ‘the three

. incidents.- The.'.. 'trial_ {' COur_-t heard.-..-arguments _frorn counsel regardlng "t_he
: sentencmg factors and the sentencmg entry reﬂeots that the court consrdered L
allthe requlred factors of the law and found that prison was con51stent Wrth the :

: purpose of R. C 2929 1 1 The sentence 1mposed by the trial court for each offense |

- was. WlthlIl the permlssﬂole statutory range A.ppellant prov1ded no ev1dence to

-‘isoﬁmeﬁt is reviewed under the abuse of discretion -

'the.trlal court 'of sentenc‘es*glven' to- s1rn11"ar1y‘ s1t‘uate'd_i offenders. Up_on th_rs_'. S

o 'In additibn, the recoid reflects th_at the _tri_a_l court merged-a nurnber of

rélzated charges and found consecutive sentences were appropriate in light of




B _._-"consecutlve sentences State v Hodge 128 Ohlo St Sd 1 2010 Ol’llO 6320 941':'%_; 3

N.E. Zd 768 paragraph three of the syllabus Further the court had full .'
CllSCI‘ethIl to.lmpose a_prisOn sentence Within the statutory range State v,

'--"-Foster 109 Ohlo St 8d 1 2006 Olno 856 8425 N E 2d 470 paragraph seven of A

‘l—-‘lsyllabusl. Accordmgly, 'We ‘cannet say that the total term Was excesswe or an e,

. abuse or :ms d1scret10n Appellants I1fth ancl s:txth a551gnments oi erlor arejz-‘: e S

o common pleas court to carry th1s Judg‘ment into executlon The defendants -
7 'conv1ct1on havmg been affn"'med any ba11 pendmg appeal is termlnated Case

'. - __remanded to the trlal court for executlon of sentenee




SEAN C. GALLAGHER, JUDGE

. PATRICIA ANN BLACKMON, P.J, and
 KENNETHA ROCCO, 1, CONCUR
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