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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This procedural due process case involves several issues. The lower court decisions
herein contradict the rulings of the United States Supreme Court and Ohio courts regarding
procedural due process and causes significant financial harm to the appellant, Hayes Memorial
United Methodist Church.

The appellant church's first proposition of law confronts as unconstitutional Ohio's
current probate legislation contained in R.C. 2107.081, 2107.084(A) and (E), and 2107.71(B), as
applied by the lower courts to bind the church bar its challenge to the validity of a pre-probated
Will of one of its lifelong members, Raymond Artz. The church proposes that since it was not
joined as a party in the prior pre-probate proceeding in which Raymond's Will was declared
valid, and it was not in privity with any of its parties, it cannot be bound by the judgment entry
issued therein. The church is simply proposing that this Supreme Court apply its long standing
doctrines of collateral estoppel, res judicata, aﬁd constitutional due process of law to establish
that it is not bound by those prior proceedings. For this Court to do so, it must strike down these
probate statutes that expressly bind the church to the results of that pre-probate proceeding.

These challenged probate statutes currently allow a testator to file a declaratory judgment
proceeding in Probate Court during his or her lifetime to have his or her Will declared valid, so
as to bar a post-death will contest. It "is essentially an accelerated will contest." See Alexander
and Pearson, Alternative Models of Ante-Mortem Probate Procedural Due Process Limitafions
on Succession, 78 Mich. L. Rev. 89 (1979), citing Langbein, Living Probate: The
Conservatorship Model, 77 Mich. L. Rev. 63, 66 (1978). These proceedings are known
generically as "ante-mortem" or "pre-probate” proceedings to declare a Will valid.

Professors Alexander and Person emphasize what the lower courts failed to recognize,
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e.g. that "[tlhe findings are not controlling, however, on issues for which there was no
opportunity to litigate in the ante-mortem proceeding.” 7bid, 78 Mich. 1.. Rev. 89, at 91, note 9,
citing Fink, Ante-Mortem Probate Revisited: Can An Idea Have A Life After Death, 37 OSLJ 264
(1976). These professors note that since pre-probate proceedings follow the adjudicative model,
e.g. plaintiffs and defendants, "[m]ost of the academic commentary has found the no-notice
feature incompatible with constitutional due process requirements, supposing that any form of
ante-mortem probate is, like conventional probate procedures, subject to the notice and
appearance obligations of the fourteenth amendment due process clause.” /bid, 78 Mich. L. Rev.
89, at 97, citing Note, The Constitutionality of the No-Notice Provisions of the Uniform Probate
Code, 60 Minn. L. Rev. 317 (1976). They also note that by including only certain affected parties
to these proceedings "the traditional probate notice requirements ﬁay originate not from due
process fairness concerns, but from the equal protection notion of treating similarly situated
persons similarly. The parallel between due process and equal protection analysis is particularly
close when a classification restricts the availability or exercise of procedural rights within the
judicial system." Ibid, 78 Mich. 1. Rev. 89, at 111, note 88, citing the majority and dissenting
opinions in Douglas v. California, 372 U.S. 353 (1963); and Ross v. Moffit, 417 U.S. 600, 609-
618 (1974); Lindsey v. Normet, 405 U.8. 56, 74-79 (1972); Bounds v. Smith, 430 U.S. 817
(1977); Ortein v. Schwab, 410 U.S. 656 (1973); United States v. Kras, 409 U.S. 434 (1973); and
Boddie v. Connecticut, 401 U.S. 371 (1971).

In the case sub judice the probate statutes’ defects are brought to the forefront because the
testator followed them exactly as written in having his Will pre-probated, vet those procedures
resulted in the unconstitutional denial of the church's property rights without due process of law.

They did not require the church be joined as a party since it was only a beneficiary named in a



prior Will, and it was not joined, and was not in privity with any party to the proceeding. Then,
when it later tried to challenge the validity of the Will barred by the lower courts herein from
doing so.

Although the laws governing Wills and property rights are hundreds of years old, pre-
probate legislation is still in its infancy. Michigan was the first state to enact pre-probate
legislation in 1883, however it was struck down by the Michigan Supreme Court two years later
in Lioyd v. Wayne Circuit Judge, 56 Mich. 236, 23 N.W. 28 (1885). It took almost a hundred
years for states to try again. Ohio was then among the first states to try it again, but it did not
enact its pre-probate legislation until 1978. And, because pre-probate proceedings are relatively
rare, and contested proceedings even rarer, our courts nationwide have not had many
opportunities to evaluate them. To the best of this author's knowledge this case sub judice is a
case of first impression in the United States since Lloyd.

Although this Court has analyzed the concepts raised in this case in other cases with
similar fact patterns dealing with post-death probate notice statutes, it has never had the
opportunity to confront these pre-probate notice statutes.

In Palazzi v. Estate of Gardner (1987), 32 Ohio $t.3d 169, 512 N.E.2d 971, which was
dénied for other reasons, this Supreme Court stated that lack of actual notice to heirs of post-
death Will probate proceedings whose whereabouts are known or ascertainable was
"questionable under the [due process] doctrines announced in Mullane and its progeny.” Palazzi,
Id at 175, citing Mullane v. Central Hanover Bank & Trust Co. (1950), 339 U.S. 306, 319, 70
S.Ct. 632, 660, 94 L.Ed. 865; and Greene v. Lindsey (1982), 456 U.S. 444, 455, 102 S.Ct. 1874,
1880, 72 L.Ed.2d 249; and Note, Validity of Probate Statutes in Ohio, 29 U. Cin.L.Rev. 76, 86-

87 (1958). This Court concluded by suggesting "[tjhe time appears ripe for this issue to receive



the attention of the General Assembly,"” Palazzi, Ibid. at 175, which the legislature gave it in
1990 HB 346, 3, eff. 5-31-90, which stated:

“(B) It is the intent of the General Assembly in the outright repeal of sections 2107.13 and
2107.14 of the Revised Code and the amendments to sections 109.30, 2107.18, 2107.19,
2107.22, 2107.27, 2107.75, 2115.16, and 2103.14 of the Revised Code by this act, to respond to
the dicta of the of the Supreme Court in Palozzi v. Estate of Gardner (1987), 32 Ohio St.3d 169
and to enact statutory provisions relating to notice of probate proceedings that are not
unconstitutional as potentially violative of the due process of law rights of non-residents of this
state."

This Court examined these post-death notice statutes again in 2006, in Tomasik v.
Tomasik, (2006), 111 Ohio St.3d 481, 857 N.E.2d 127, 2006-Ohio-6109, wherein this Court
determined that the will contest statute of limitations did not apply to a person named in a prior
Will who did not receive actual notice of the admission of the Will to probate when that person's
whereabouts are known or ascertainable. Those post-death probate statutes did not require actual
notice to that contestant.

Since the notice provisions in the pre-probate statutes mirror those in the post-death
probate proceedings criticized by this Court in Palazzi and Tomasik this Supreme Court now has
the opportunity to finish what it started, and analyze these pre-probate notice provisions head on.
Lack of notice to interested persons in these pre-probate proceedings has been an issue
simmering for decision by this Supreme Court since these pre-probate statutes were enacted in
1978.

This case is a case of public and great general interest because it affects how persons may
transfer their property after their death by way of a Will. "The question of testamentary capacity
is central to Anglo-American probate law and for that reason the state has the strongest of

interests in its accurate resolution." Ibid, 78 Mich. L. Rev. 89, at 108, note 76.

Additionally, the number of people, and the amount of wealth, affected by probate law is



immense. It has been projected by the U.S. Bureau of the Census that between the years 1995
and 2050, the total number of annual deaths in the United States will increase over 70%, from
2.3 million deaths in 1995 to 4 million in 2050. See Day, Jennifer Cheeseman, Population
Projections of the United States by Age, Sex, Race, and Hispanic Origin: 1995 to 2050, U.S.
Bureau of the Census, Current Population Reports, P25-1130, U.S. Government Printing Office,
Washington, DC, 1996. A vast majority of the wealth of these 4 million decedents will most
probably pass by way of a Will. It is estimated that by the year 2052 this wealth could total $40.6
trillion which will change hands as Baby Boomers and their parents pass it on to their heirs. See
- Insurance Journal West Magazine, Baby Boomer Wealth Transfer, February 23, 2004 issue. So,
millions of Americans, with trillions of affected dollars, obviously have great interest.

The church's second proposition of law simply asks this Supreme Court to re-affirm what
constitutional guarantees a party has to due process of law in a civil legal proceeding, by being
afforded the opportunity to present evidence and legal argument to a trial court to prove its
ownership interest in assets. Instead the trial court sua sponfe issued rulings based only on the
complaint and answers, and without advance notice, and without giving the parties the
opportunity to present evidence or brief the legal issues, and which resulted in prejudice to the
church's property rights.

STATEMENT OF THE CASE AND FACTS

Raymond Artz was a lifelong member of the Memorial United Methodist Church of
Fremont, Ohio. On September 22, 1982 he exccuted a Will bequeathing one-half of his estate
outright to the church, if then existing, otherwise to the West Ohio Conference of the United
Methodist Church for the Ministers' Retirement Fund, and the other half to be held in trust for

the benefit of his brother and sister-in-law, Edgar Artz, Sr., and Gladys Artz, whereby they



would receive income for their lives, and upon their death the corpus was then to be distributed
outright to the church or its retirement fund. He confirmed these bequests in a Codicil he

executed on July 27, 1984.

On September 1, 1988, Raymond executed and partially funded an inter vivos,
irrevocable and non-amendable Declaration of Trust, in which he appointed Richard Heslet as
his trustee. In it he instructed his trustee to pay his church a $400 monthly tithe from the trust
during Raymond's lifetime. Upon his death the monthly tithes were to cease, the church was to
be paid $10,000 outright, any bequests in his probated Will which the estate could not pay were
then to be paid from the trust, and the balance was to be held in trust for the benefit of
Raymonds' brother, Edgar, who was to receive the income for his lifetime. Upon Edgar's death
the balance of the trust corpus was to be distributed outright to the church. Essentially, Raymond

retained a power of appointment over his trust assets which could only be exercised by his Will.

Raymond's health then began to deteriorate, although he continued to live independently
in his own home. On January 16, 1991 Edgar Artz, Sr. died, and that same month his son, Edgar
Artz, Jr. (Raymond's nephew), removed Raymond from his home and moved him into an
upstairs bedroom in Edgar, Jr.'s home. He and his family thereafter isolated Raymond from his
friends at the church. In April 1991, Edgar, Jr. filed for guardianship over Raymond, and was
appointed as Raymond's guardian. Six months later, on October 15, 1991, Edgar, Jr. had the
guardianship abruptly terminated. On the next day, October 16, 1991, Raymond executed a new
Will, naming Edgar, Jr. and his mother, Gladys Ariz (Raymond's sister-in-law) as sole
beneficiaries, thereby disinheriting the church from his entire probate estate and from almost all

of his non-probate trust assets.



On February 6, 1992, a pre-probate petition was then filed in the Probate Court
requesting a judgment declaring the October 16, 1991 Will to be valid. The only parties named
were Raymond, Edgar, Jr., and Gladys, because R.C. 2107.081(A) only required the testator as
party plaintiff, and as parties defendant "all persons named in the will as beneficiaries, and all of
the persons who would be entitled to inherit from the testator under Chapter 2105. of the Revised
Cod had the testator died intestate on the date the petition was filed." Edgar, Jr. and Gladys were
both named in the Will, and were also the only blood relatives entitled to inherit from Raymond's
probate estate if he died intestate. The church was not named in this Will, and was not a blood
relative as identified in Chapter 2105, however, it was entitled to inherit from Raymond'’s non-
probate trust if he died intestate, in that its distributions from the trust were affected by what

Raymond's probate Will said.

That Will was apparently lost by the Probate Court, because Raymond executed a new
Will on May 1, 1992, again naming Edgar, Jr. and Gladys as sole beneficiaries. The church was
not listed as a beneficiary in this Will either. In it Raymond exercised his power of appointment
over the trust assets to pay them all over to this estate for inheritance by Edgar, Jr. and Gladys.
An amended petition was then filed requesting the court declare the May 1, 1992 Will valid.
Once again the only parties named were Raymond, Edgar, Jr., and Gladys. The church again was
omitted as a party, was not notified, and was not even aware of this proceeding. By judgment

entry filed June 2, 1992, the Probate Court declared the valid.

Raymond died on May 9, 2008, and on June 16, 2008 his May 1, 1992 pre-probated Will
was admitted to probate in the Probate Court. On June 22, 2009, trustee Heslet filed a complaint
for declaratory judgment in the Probate Court seeking a judgment construing the provisions of

Raymond's September 1, 1988 trust as affected by the exercise of his power of appointment in
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his May 1, 1992 pre-probated Will, and the effect of the June 2, 1992 judgment entry in the pre-
probate action which declared that Will valid. The trustee sought the court's determination of the
rights of the parties resulting therefrom. He also asked the court to declare the rights of the
parties in and .to various securities Raymond had delivered to the trustee during his lifetime but
which the trustee had never re-titled into the name of the trust. Joined as defendants were Edgar,
Jr., Gladys, the church, and the Ohio Attorney General. The church filed an answer denying the

validity of the May 1, 1992 Will, and asserting in a cross-claim that the Will should be set aside.

Edgar, Jr. and Gladys filed a motion for summary judgment arguing that the church was
bound by the decision in the pre-probate action declaring the Will valid, since R.C. 2107.71(B)

permits a post-death challenge to a pre-probated Will only by those who should have been. but

were not, named as party defendants in the pre-probate proceeding, and since R.C. 2107.081(A)
did not require the church to be named as a party defendant in that pre-probate proceeding, it did
not fall within this statutory exception and was bound by the decision rendered therein. They
argued that as to all of these other excluded persons R.C. 2107.084(A) mandates that the
"judgment declaring the will valid is binding in this state as to the validity of the will on all facts
found, and that R.C. 2107.084(F) mandates that the pre-probated Will "is not subject to collateral
attack." The church then filed a separate will contest action pursuant to R.C. 2107.71, and
dismissed its defenses and cross-claims in the declaratory judgment action which challenged the

validity of the Will.

By judgment entries filed June 22, 2010, and September 8, 2010, the Probate Court ruled
in relevant part, that since the church was not a party required by R.C. 2107.081 to be joined to
the pre-probate proceeding, it was barred by R.C. 2107.084(A) and (E) and by R.C. 2107.71(B)

from challenging the pre-probated Will, and was bound the judgment entry issued therein which
8



determined the Will to be valid. Also, even though the issue of the ownership of the securities
had not been brought before the court by motion or hearing, the court sua sponte determined
those assets were properly estate, and not trust, assets. Finally, also sua sponte, the court ordered
the trustee to loan $50,000 to the estate and take back as security a note and mortgage from

Edgar, Jr. and Gladys.

The Church appealed both of these judgment entries, which were consolidated by the
Sixth District Court of Appeals. On June 17, 2011, the Court of Appeals issued a decision. This

appeal is taken from the June 17, 2011 decision of the Court of Appeals.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. 1: R.C. 2107.081, R.C. 2107.084(A) AND (E), AND R.C.
2107.71(B) ARE UNCONSTITUTIONAL AS APPLIED TO THE FACTS OF THIS CASE
BECAUSE THEY BIND APPELLANT TO A DECISION IN A PRIOR PROCEEDING TO
WHICH APPELLANT WAS NOT JOINED AS A PARTY, AND IN WHICH APPELLANT
WAS NOT IN PRIVITY WITH ANY PARTY TO THAT PROCEEDING

The lower courts error is evident by first analyzing the lower courts’ decision in the
context of collateral estoppel and res judicata. Whitehead v. Gen. Tel. Co. (1969), 20 Ohio St.2d
108, 49 0.0.2d 435, 254 N.E.2d 10; Grava v. Parkman, Twp. (1995), 73 Ohio St.3d 379, 653

N.E.2d 226.

“Collateral estoppel (issue preclusion) prevents parties or their privies from relitigating facts and
issues in a subsequent suit that were fully litigated in a prior suit. Collateral estoppel applies
when the fact or issue (1) was actually and directly litigated in the prior action, (2) was passed
upon and determined by a court of competent jurisdiction, and (3) when the party against whom
collateral estoppel is asserted was a party in privity with a party to the prior action.”

Whitehead, Id.
It is undisputed that the church was not a party to that pre-probate proceeding, and that it

was not in privity with any of its parties.

The errors in the lower courts' decisions are also evident from an analysis of the Ohio



Rules of Civil Procedure. Ohio Civ.R. 19 requires joinder of all persons needed for just
adjudication. The church was clearly sﬁch a party and should have been joined for this reason
alone, irregardless of the limits to necessary parties set forth in R.C. 2107.081. See also
Nationwide Ins. Co. v. Steigerwalt, 21 Ohio St.2d 87, 255 N.E.2d 570 (1970).

Finally, and most importantly, the lower courts’ errors are most evident when analyzed in
terms of the Fourteenth Amendment to the United States Constitution. When one considers that
the sole purpose of the pre-probate proceedings is to bar a later will contest, it is curious that its
governing statutes limit who is required to be joined to the proceeding. It only requires the
testator as plaintiff, and "... all persons named in the will as beneficiaries, and all of the persons
who would be entitled to inherit from the testator under Chapter 2105 of the Revised Code if the
testator died intestate on the date the petition was filed." R.C. 2107.084(A) then states that “[a]ny
such [pre-probate] judgment declaring a will valid is binding in this state as to the validity of the
will on all facts found...[and] shall give the will legal effect as the instrument of disposition of
the testator’s estate...” R.C. 2107.084(E) states that such pre-probated Will is "not subject to
collateral attack.” Finally, R.C. 2107.71(B) only allows an exception if the challenger “... is one
who should have been named a party defendant in the [pre-probate] action [under R.C.
2107.081] ... and was not named a defendant and properly served in such action...[otherwise]. ..
no person may contest the validity of any will or codicil as to facts decided [in the pre-probate
action]...”

So, even though the church was not even aware of that proceeding, the lower courts
determined in error that it is bound by it. That simply does not make constitutional sense. If the
purpose of the statutes are to bar a later will contest then all who could file a will contest, e.g.

persons named in prior Wills, should be mandatory parties. Under the lower courts' strict and
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narrow reading of these statutes if the testator divorces, or his or her spouse dies and he or she
remarries, after the pre-probate proceeding, the new spouse would also be bound by that prior
proceeding in which that Will obviously would have made no provision for him or her. And, an
after born child, perhaps of a second marriage, would also be barred. Clearly, the statute is not
intended to lead to these results.

As stated previously herein, this Court in Palazzi concluded that the lack of notice
violated the due process guarantees of the Fourteenth Amendment. Also, as stated previously
herein, almost identical notice provisions in post-death probate proceedings were again struck
down by this Court in Tomasik, Ibid, where notice was sent to only those persons required to be
notified by R.C. 2107.19, to wit: the surviving spouse, those named in that Will, and those who
would inherit if the testator had died intestate. A person named in a prior Will, who had not been
served notice, then filed a will contest action beyond the statutory limitation period, and the trial
court dismissed it as untimely. This Court questioned whether the General Assembly
unintentionally omitted language requiring notice to a person in appellant's position, and
reversed and remanded the case, finding that since that appellant had not been served with the
statutory notice the will contest statute of limitations did not apply to that appellant.

R.C. 2107.19, which was analyzed by this Court in Tomasik and Palazzi, has almost the

same notice requirements as pre-probate statute R.C. 2107.081, which requires notice to only

_ those named in the Will and those who would inherit if the testator had died intestate. Neither

statute requires notice to those named in prior Wills. So, under the same rationale applied in
Tomasik and Palazzi the church should not bound by the preclusive effect of R.C. 2107.081,

2107.084(A) and (E), and 2107.71(B).

Under the state of the law today, for the church to prevail in its constitutional challenge it
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must show (1) that it had a constitutionally protected property right, and (2) that it was denied
either substantive or procedural due process of law. It is clear that the church established for the
lower courts the first test for its constitutional challenge, in that it had, and still has, a property
interest in Raymond’s estate because it was named as a beneficiary in his prior Wills, Codicil,
and in his trust; and even if it is determined Raymond died intestate the church’s interest in the
trust assets is further increased. If the church proves Raymond’s May 1, 1992 pre-probated Will
invalid, it benefits by then inheriting all of Raymond's estate. The church thereby clearly has a
property interest to protect. It has long been recognized that a person's right to contest a will is a
"legally protected interest”" entitled to constitutional protection. See Schroeder v. City of New
York (1962), 371 U.S. 208, 212, 83 S.Ct. 279, 282, 9 L.Ed.2d 255; Boddie v. Connecticut (1971),
401 U.S. 371, 379, 91 S.Ct. 780, 786, 28 L.Ed.2d 113. It is immaterial whether the person’s
property interest is characterized as vested or contingent, it is still entitled to constitutional
protection. See McKnight v. Boggs (1984), 254 Ga. 537, 322 S.E.2d 283; Gano Farms, Inc. v.
Estate of Kleweno (1978), 2 Kan.App.2d 506, 509, 582 P.2d 742, 745; In re Estate of Barnes
(1973), 212 Kan. 502, 511, 512 P.2d 387, 395 (Schroeder, J., concurring). The church has
therefore established it had a constitutionally protected property interest in Raymond’s estate at
the time of the pre-probate proceeding and at all times thereafter.

It is also clear that the church met the second test for its constitutional challenge, in that it
was unconstitutionally denied procedural due process of law when the lower courts erroneously
found that it was bound by the judgment rendered in the pre-probate proceeding. Again, as stated
previously, what is most curious about the lower courts' interpretations is that the sole and

exclusive purpose Ohio's pre-probate statutes is only to prevent a post-death will contest, yet the

way the lower courts interpreted them they do not require joinder of all those persons who could
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later file such an action.

It has long been the law that the most elementary and fundamental requirement of due
process in any proceeding is notice reasonably calculated under the circumstances to apprise
interested parties of the action to give them sufficient opportunity to participate in it to protect
their interests. Baldwin v. Hale (1863), 1 Wall. 223, 233, 17 L.Ed. 531; Fuentes v. Shevin (1972),
407 U.S. 67, 80, 92 S.Ct. 1983, 1994, 32 L.Ed.2d 556. The church did not receive this required
notice.

‘This notice requirement has even been specifically recognized in the context of a will
pre-probate proceeding as early as 1885. There, the nation’s first pre-probate statute was a
Michigan 1883 law, which was almost immediately struck down as by the Michigan Supreme
Court in Lloyd v. Wayne Circuit Judge, Ibid. In that case the decedent had filed a pre-probate of
will action, but did not join his wife or son as parties because the statute only required those
persons named in the Will to be joined, and his Will did not name them. The widow and son
were unaware of the pre-probate action until after his death, when they then filed a will contest to
challenge the Will. That trial court also dismissed that will contest action, citing as its authority
that the Will had already been declared valid in the pre-probate action. On appeal the Supreme
Court of Michigan reversed, struck down those pre-probate statutes because of their lack of
notice requirement denied them of their property interests in that decedent’s estate without due
process of law.

In Mullane, Ibid, the United States Supreme Court struck down as unconstitutional a
New York statute which permitted a trustee to file and proceed with an adversarial court
proceeding against the trust’s beneficiaries without providing them with actual notice. It

adversely affected their beneficial interest in that trust. The Supreme Court held that notice
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statute amounted to state action which adversely affected the trust beneficiaries” property
interests, so it should have been accompanied by such notice as would reasonably apprise the
beneficiaries of the proceeding so that they could appear and protect their interests.

Then, as discussed previously, in 1987, in Palazzi this Ohio Supreme Court applied
Mulidne to note the deficiencies in Ohio's probate post-death notice statutes.

Then, in 1988 the United States Supreme Court struck down as unconstitutional an
Oklahoma probate statute which did not require actual notice to creditors of a decedent’s estate.
Tulsa Professional Collection Services, Inc. v. Pope (1988), 485 U.S. 478, 108 S.Ct. 1340, 99
L.Ed.2d 565. The court there found that those creditors had a property interest in the estate’s
assets, which were entitled to constitutional protection. The lack of actual notice to them of the
probate proceedings denied them due process such that they could not timely participate to file
their claims to protect their interests. So, the Supreme Court struck down that statute as
unconstitutional.

Finally, as discussed previously, in 2006, in Tomasik this Ohio Supreme Court refused to
apply the will contest statute of limitations to a contestant who had not received actual notice of
the admission of the Will to probate due to the deficiencies in Ohio's probate post-death notice
statutes.

Ohio’s pre-probate statutes have the same notice deficiencies as the post-death notice
statutes in Palazzi and Tomasik, and therefore cannot pass constitutional when applied to the
facts of this case.

PROPOSITION OF LAW NO. 2: IT IS AN UNCONSTITUTIONAL DENIAL OF DUE
PROCESS OF LAW FOR A COURT TO ISSUE A RULING AFFECTING THE
SUBSTANTIVE PROPERTY RIGHTS OF THE PARTIES WITHOUT GIVING THOSE

PARTIES THE OPPORTUNITY TO PRESENT EVIDENCE AND LEGAL AUTHORITY IN
SUPPORT OF PROTECTION OF THEIR RIGHTS

14



The lower courts also erred by holding it proper that the trial court's sua sponte
determination of the ownership of the decedent's securities, and ordering the trustee to loan
$50,000 to the estate, without giving the parties the opportunity to present evidence. In fact, the
trial court had not even given them notice it intended to rule on these issues. There were no
motions pending for these issues, and there was nothing in the trial court record or court file
except for the plaintiff trustee's complaint and the answers of the various defendants. The trial

court improperlty granted judgment sua sponfe on these pleadings alone.

Ohio Civ.R. 12(C) governs judgments on the pleadings, and requires a motion be filed to
bring the matter before the court. However, here none of the parties had moved for judgment on
these issue, and they were not given any opportunity to present evidence in support of their

claims.

Additionally, it is clear that the church had, and still has, a property interest in
Raymond’s trust because it was named as a primary beneficiary. Which assets are included or
excluded from the trust it directly and adversely affects the church. Without rehashing all of the
constifutional arguments set forth previously herein, it is also clear that the church was
unconstitutionally denied procedural due process of law when the trial court erroneously found
that certain assets held by the trustee were estate assets, and ordered their distribution to the
estate without giving appellant the opportunity to first brief, argue, or present evidence on this
issue. This 1ssue was not even pending before the court, so could not properly be ruled on at that
time. The church was also unconstitutionally denied procedural due process of law when the trial
court erroncously ordered the trustee to loan $50,000 of trust funds to Raymond's estate and take
back a note and mortgage from Edgar, Jr. and Gladys without first giving the church the

opportunity to present evidence at a hearing on this issue.
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Richard R. Heslet, Trustee Court of Appeals Nos. 5-10-046
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Trial Court No. 20099002 A
V. - : : :

' Edgar Artz, Jr., Administrator WWA

) of the Estate of Raymontl W. Artz, et al.

Appellees : o
- - DECISION AND JUDGMENT
[Hayes Memorial United Methodist ' o
Church—Appellant] : Decided: - CJUNBT 204
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James H. Ellis III, for appellees.
Jobn L. Zinkand and Bryan B, Johnson, for appellant.
| % % % * .
OSOWIK, P.J.

{4 1} This is 2 consolidated appeal from two judgments of the Sandusky County

| Court of Cammon'Pleas, Probate Division, following trusiee Raytnond Heslet's
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coraplaint for declaratory judgment seeking guidance .concerning the distrl'buﬁon to be
made following the death Raymond Artz, Sr. For the followifig reasbns, the judgments bf
* the trial court are affirmed. |
{42} Appeliant Hayes Memorial United Methodist Church sets forth the
following assignments of exror: : |
{93} "L First Assignment of Brror - The trial court erred in pazag_raph eight of its
Ji_me 22,2010 judgment cntry by its declaration that -gsé.cts in the possession of the trustee
are estate assets, and ordering the trustee to deliver those assets to the estate.
| {% 4} "I. Second Assighment of Exvor — The trial court en'e& in paragraphs ten
‘and twelve of its June 22, 2010 judgment entry by its ﬁndiﬁg and- order thﬁt_ﬁle June 1,
1992 Tast will and testament of Raymond W. Artz was valid.
95} "III. Third Assignmer-ﬂ of Exror ~ The trial court erred iﬁ patagraph fouﬁeen
of its June 22, 2010 judgment entry by dismissing appellant's counterclaim and
crossclaim relating to ;ilaims for past due farm rent. l
{9 6} "TV. Founh Assigmnent of Error — The trial court erred in paragraph seven
of its September 3,20 lﬂjﬁdgtnent entry by ordexing the trustee to loan $50,000 to -thé
estate." |
N ‘?} The undisputed facts relevant to the issﬁ'cs raised on api:eal are as fdllnﬁs.
In September 1988, decedent Raymond Artz executed a Declaration of Trust, Richard
Heslet was appointed trustee. In the trust, Raymond directed the trustee to pay Memorial

United Methodist Church of Fremont, Ohio, $400 per month from the trust interest. This
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paymen‘t was to cease upon Raymond's death, The trust further directed that, upon

Raymond's death and in compliance with certain other conditions in the trust, the trustee

was to pay the church the sum of $10,000. Then, afier payment of any bequests in

Rayrnond‘é isrobated will not paid out of funds or property in Raymond‘s estate {and
payment of all fees and expenses)_, the balance of the trust principal was to be distributed
tc_the church. |

{% 83 Kaymend‘s brother, Edgar 1. Aﬁz, Sr., an income beneficiary under the
Raymond W, Artz Trust, died on January 16, 1990. The terms of the trust pfnvide that
the trust shall terminate upcn‘the deaths of both Raymond and bis Brotﬁer

{99} In April 1991, a guardlansmp was established for Raymond aﬁe:r his

phvs:cal and mental health detenoratcd due 10 an addiction to amphetammes Appeliee

- Edgar Artz, Jr., Raymund—‘s nephew, was named guardian. The guardmnshlp was

terminated on October 15, 1991. On October 16, 1991, Raymond executed a Last Will

and Testament On F ebruary 6, 1992, Raymond filed a petition with the Sandusky

County Court of Common Pleas, Probate Dmsmn pursuant 0 R..C 2107.081 requestmg ,
a judgment de:ciarmg the validity of the October 1991 will. However, for Teasons not -
documented in the tnal ccurt rccnrd before us, Raymond executed 2 new will on May I,
1992, dn'ectmg the bulk of his estate to the surviving members of his family. The church
was not listed as a beneficiary ﬁf the second will. In his will, Raymond directed in
relevant part as follows: "I give and bequeath to the wife of my deceased brother, Gladys

Artz, and to BEdgar Artz, Ir., the sum of $700,000, share and share alike. Iackoowledgs
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that I presently have no mone_.y, however, under Paragraph IV.(b) of the Declaration of
Trust da’ned Sé:ptcmber 1, 1988, the Trustee has a duty o pay any bequest in my probated
Will not paid out of funds or property éf mry estate.” '

{4 10} An amended petition was then filed requesting a jﬁdgment as to the vali&ity
of the May 1, 1992 will and, by judgment entry filed June 2, 1992, the Sandﬁsky County |
Probate Court declared the will to be valid in.-ac@rdance with R.C. 2107.084. In '§o

| doing, the trial court found that the will was properly executed, that Raymond had the
requ_ié.ife téétamentazy capacity when he executed the will, aﬁd thaI'Rayl_mnd was free
from ﬁﬁdue inﬂuence in the execution of his will. |
| 911} In May 1 999, ‘Memorial United Methodist Church apd the Hayes United
Methodist Church consclidated to become Hayes Memorial United Metho&ist'(}hurch.
| Once the chmfcheé consolidated, trustee Heslet discontinued making thé monthly
payrtaents. | |

N 12} Raym:;.:nd died testatal on May 9, 2008. The May 1992 will was admitted to
probate on junﬂ 16, 2008 m Sandusky County. | On June 22, 2009, trustee Heslet filed a
éomplaint lfor declaratory judgment Vseeking a judgmetﬁ; cnn:;tmin'g the provisions of the
Raymond W. Artz Frust dated September 1, 1988, and determining the rights of appellees
Edgar Artz Jt. and Gladys Astz,' and appellant Hayes Memorial United Methodist

Church ("the chﬂrc'h")'. On March 18, 2010, appelizes filed a motion for summary

'Gladys Artz is the sister-in-law of decedent Raymond Ariz and mother of Edgar
Artz, Jr. '
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_ judgment concerning allegations made by the church in its answer, counterclaim and

cross~claim to the tru_steé's complaint. On May 10, 2010, the church filed a notice of
dismissal without prejudice of certain claims and defenses concerning the validity of the
will.

{4 13} By judgment entries filed June 22, 2010, and September 8, 2010, the trial

court ruled on 19 pleadings that bad been filed since the June 22, 2009 complaint for

declaratory judgment. In rglevant part, the trial court ordereﬁ the trustee to pay to Hayes
Memorial United Methodist Church the sum of $400 per month for each month from
Maréh 1999 (when the two churches were cdnsﬁlidatedj until May 2008, whcp Raymond
died, which amounted to $44,000 pius-intemst. The tﬁal court further ordered the irustce
to pay the sum of $10,000 to the church in satisfaction of the sp_eeiﬁc bequest in the trugt.
The trustee Waé orderzd to then pay any specific bequests listed iﬁ R.aymﬁnd‘s will that
the fiduciary of the estate coulri not pay with estate assets. If there were any trust assets
remaining after the specific bequests of the will were paid, the ‘ti"ustee w#s ordered to pay
the rremaindar of those assets to the church. | |

{ﬂ} -14} Appellant's first three assignments of error arise from the June 22,. 2010

-fudgment entry. His fourth assignment of error arises from the Septerber 8, 2010

judgment entry. |
{4 15} In its first assignment of error, gppellant Hayes Memaﬁal, United Mgthodist '

- Church asserts that the trial court erred by ordering the trustee to disl:ribute "certain

assets™ to the estate. The assets to which appellant refers appear to be certain savings

[ Bl ke ke
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bcrnds and securities in the name of the decedent that were not titled in the name of the

Raymond W. Artz Trust. The church believes that Raymond Artz intended that those

assets be registered in the name of the trust since Raymond delivered them to the trustee.

416} In his complaint for declaratory judgment, trustee Heslet stated that a
dispute existed between Heslet, appellees and the church as fo the registration of various
assets and that, until the dispute was resolved, Heslet could not properly perform his

duties as trustee. The trustee asked the court for guldance as to whether those assets were

| propetly assets of the trust or assets of the estate. The followmg assets were at xssue 76

United States Savings ch'ds, approgimate redemption value $250,000, registered

vanously in the names of Raymand Artz, Raymond W. Artz and Raymand W Antz
P.Q.D. Estate; a $20,000 State of Ohio Mental Health Facilities Bond, maturity date
December' i, 1999, registered in the_ name of Raymond W. A:tz;_and miscellaneous
shares of stock in Lin-Mor, Inc., and Rural Serv, Inc., value unknown, registered in the
name of Raymond W. Artz. o | |

{4 17} The trial court agreed that alﬂwugh Rﬁymond delivered the assets se,t forth
above 1o Hesleg Raymond had not gransferred titleto any of thers to the trustee. The trial |
court concluded that if Raymond had intended for the bonds and securities to be added to
the trust he would have transferred title before his death. Therefore, the triat court
ordered that "any savings bonds, securities, or any other property, whether real or
personal, tangible or intangible, titled or registered in the name of Rayrnbnci Artz,

Reymond W. Artz, or Raymond W. Atz P.OD. Estate, shall be defivered to Edgar Artz,
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J;., Administrator WWA of the Estate of Rajmond W. Artz, so th# they can be properly |
distributed as assets of the Estate of Raymund W. Artz" | -
| {1{ 18} Appeilant argues that nﬁne' of ﬂm'partiés-had ﬁaved for judgment on this
issue §0 it was therefore not before .the trial court. As stated above, this issue was clearly
raised in the trustee's complaint for declaratory judgment and was therefore properly |
before the trial court. | |
{94 19} Appellant also claims that it did not receive notice that tﬁe issue of
-disn'ibution of the assets listed above was béforr—: the triaf court. The récérd reflects,
however, that \#hether th% assets descﬁbed above were properly a pa.r_f of the trust or the
estate was clearly raised in para_graphs 1 and 20 of the trustee's complaini for d:claratory
judgment as set foﬁh above. The record rcﬂects‘ihat appellént was prnpéfiy served with
the trustee's complaint and thus received adecjuate notice of the action, includi;lg the issue |
of registration of and distribution of the assets. Further, appeliazﬁ filed an answer to the
trustee's complaint on Septembsr 13, '20097 This argument is Without_merif.
9 2_0_}; Accordingly, appellant's ﬁrst_assignmant of error is not well-taken.
{521} In its séc:ond ass_ignmén,t of error, appellanf asserts that the trial court erred
in its June 22, 2010 judgmént eniry by ﬁndin;g that the June 1, 1992 will was valid. In
support, appellant argues that the issue of the validity of the wili was no longer pénding
before the trial court and thﬁt by upholding the will's validity the court pi‘evented

appellant from receiving a substantial portion 0f its inheritance under the trust.

A ]
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{9 22} The trial court's Iﬁna 22, 2010 judgment does not contain a finding that o
: Raymond's 1992 will was valiﬁ; that issue had already been determined. Rather, in
- paragraph 12 of the June 22, 2010 judgment entry, the trial court found tha_a.t the June 2, |
1992 judgment regarding the validity of the will was binding on all parties. In his
cdmplaintr fbx declaratory judg_ment, the trustee asks for a judgmeﬁt construing the
provisions of the trust z—ind detefmining the rights of the partles under the terms of the |
trust, including the trustee's duties and obligations ﬁth respect to the distribution of the
assets under his contrel. Section IV(b) of the declaration. of trust requires the trustee to
"pay é.ny bequests in. Dcnor‘S Probate Will not paid out of funds or proﬁerty in Donor's
estate.” Therefore, thf: trial court's construction of the will was ceﬁtral to the court’s
detenmination of the rights of tﬁe parties. The trial court's ﬁnﬁing that the 1992 judgment
régarding the Wiﬂ's vaiidity was binding on the parties was a necéssary step in the process |
of addressing the complaint for declaratory judgment. The probate court was bound by
i'ts‘previous judgment. Baily v. McElroy (1963), 120 Ohio App. 85, 95. | Having
i‘eccgn%éed the _vﬂidity éf the 1992 judgment, the trial court ﬁfas able to proceed with
‘:_ reﬁdering a declaratory judgmmt fégarding tﬁe appliéétion of the pmvisiaﬁs of the tmst;
| {4 23} Appellant's second assignment of zﬁror is not well-taken.
19 24} In its third assignment of error, appellant asserts that the trial court erred in
its June 22, 2010 judgment entry by digmissing appellant’s counterclaim and cross-claim
because appellant had already dismissed buﬂl on May 10, 2010. Appellant has not shown

how he was prejudiced by the trial court's dismissal. The trial court did pot err by
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including the disﬁﬂsSal in its judgment entry and appeliant's fhird as;sigame:nt of error is |
not well-taken, | |

{91 25} In its fourth aséignment of error, appellant asserts that the trial court abused
its discretion in iis Se:ptembér 8, 2010 judgment entry by ordering the frustee to loan
$50,000 to the estate. Appellant argues that the probate court did not have jurisdiction tor
order the trustee to make such a distribution. VIn the paragraph in question, the trial court
granted app.elieas' request for the trustes to distribute ﬁie sum of $30,000 to the estate of
Raymond Artz due to financial hardship this litigation has caused the estate, 'Ihe tna!
court further ordered that Edgar A:tz, JTr.; in his individual capacxty aswell as in hxs
capacity as Adrainistrator WWA of the estate and Gladys Artz, in hr:; m_dmdual capacity,
sign a promissory note in favor of the trustee promising repayment of the distribution in
the event that the church prevailed in its-appeal and pending litigation action and also was
able to produce a will signed by Raymbnd Artz giving the residue of his estate to the
church. Payment of the note was to be secﬁed by real propcrty owned individually by

_ Gladys Artz and not subject to amy cxzstmg or ﬁ.lmre clmm by the church.

{9 26} The probats court in Ohio is a court of limited and spemal Junsdlctmn and
thus has only thase powers specifically granted to it by statute. Corron v. Corron (1988),
40 Ohio 8t.3d 75, 77. R.C. 2101.24(B)}1Xb) authorizes the probate court tor"hear and
determine * * * any action that involves an inter vivos trust.” R.C. 2101.24(6) confers
broad authority to the probate court to address collateral matters, including "plenary

power at law and in equity to dispose fully of any matter that is prc:pérly before the
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court.” R.C. 2101 24((:) Rinchart v. Bank One Columbus (1993), 125 Ohio App 3d
 ' 719, ?28 citmg Wab%m V. Wog’ﬁ"um { 1965) 2 Ohm St Zd 237, paragraph one of thc
“gyllabus. This pienary power authorizes the probate court to exercise cqmpiete _
jurisdiction over the subject mattér to the ﬁllies;t exient necessary. Jr re Ewanicky, 8th
Disf. No. 81742, 2003- Ohio-3351, 18, citing Joknson v. Allen (1995), 101 Ohio App.3d
181, 185. See, also, Zakm v. Nelson, 170 Ohio App.3d 111, 2007-Ohio-667; State ex rel.
Sladioje v. Balskis (2002, 149 Ohio App34 190, |
127 Accordmgly, appallant's argument that the probate court in this case did not
have jurisdiction to order a distribution by the trustee is without merit. The $50,00€}
disﬂibuﬁon made to épp ellees was sighiﬁcantly {ess than they were entitleci to under the
terms of the declaration of trust and will. Appellant's fourth assignment of error is not
wali’-taken, |
#4128} On consideration whereof, the judgment of the. Sandusky County Court of
Common lPle.as, Probate Division, is affirmed. Costs of th1s appeal are ass.cssed to

appellant pursuant to App.R. 24.

TUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the mandaie pursuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4. . '

16.



Heslet v, Artz
- C.A. Nos. 5-10-046
' 3-10-047

Peter M. Handwork. J. Oﬂb '47 : / JL'M
| ' D JUDG
Arlener Singer. J.

" Thomas J. Osowik. P.L. - - JUDGE W
CONCUR. : . o

~ This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version ate advised to visit the Ohio Supreme Court's web site at:

http://werw.sconet.state.oh.us/rod/newpdf/ ?source=6.
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