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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTION QUESTION.
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STATEMENT OF TI3E CASE AND THE FACTS

/I Ru^ ^ ^ \-a ^f ^C_TcArNC^ ^ "Fkl4^

6 3^ .-k^_^^'^// d'^ ^l'^^^ 2^9 L(/ k
((/ ® µ ^

H f L Z o LI^ ^^''-"I C K Q.Q^I,^aA^'C3l. ^ 1/.i 1 C^`l ^^ k L^ ^ ^ e n d a..k.T .

C^ou^^ a ct o "F -t^ r-

viAtc^.enk. ^7^^e^cta^f (zc^cvcc^ ,r®yecLrs o^ C^ z^ b ue^Q`(

j^ b ^ C o u-4-'-V -'J 1 tJ ^.^cn da.--, 'C- 4 5^^^ t, i 5 c -vcA-1 5.Z^ ( ` k b

ceo, 4O,rQaV ®^t (r^[5 64i(kl^` ^J e^ C^ f ^^l ^eTR ^a2C^

x((l1fGt 6t'( (/maetZSV.t Co ( rf?c'TfovI r- ^vcS?c^u^'cd f 'aro -e

CoU^5-ed IcctiCAe d '1o 4^e }L^^e^^

(^21 C^CtLe^i ^©u0 ^n ^' 4 ^ V10^ ^, rC^IpPC(( UIIS C 45

a^+^r ^-^ I^^,< E- dw^^ /VI y4v4 drc1

(^C ^Qye^ ^f^^eQ l Q C(f s cca c^ ^ f^^(^• l^' ^^($ J c^t /^ 1 rf2s }

^ CS^f k C-^

L^s'^ c2vt r^ ^c C S -ecC ^ " l df( 6 U-l S,

2



t'ri i-^M ORs ,N t<U, €`e'

e.'^'̂ c'ca6.EseOhiCBbQ`.s°s opted to act in efl€?[C`E wQi.'.rC-' i`9,°.̂.." action h"^^•. s't`.,^'fkp.ik",,^.'3nt

dfi'.nc€`etit,3'@'ia@'}/ ^^ernekits9 it must act c:l accord with t;".e f.,`i4;ta``:'s Ck'e" F

Ccanstrtuf@on.

The right to appeai a state cElrninal corviction is not specificaL"y provided

for in the Federal Consfiitution. Esie(le v. Dorro <Rh (1975), 420 U.S. 534, 536.

However, where a state provides a process of appellate review, the procedures

used must comp'Iy with the constitutioml.dictates of due process and equal

protection. Griffin v. lilinois ( 1956), 351 U.S. 12, 18. When a state opts to act in a

field where its action has significant discretionary elements, it must nonetheless

act in accord with the dictates of the Constitution-and, in particular, in accord

with the Due Process Clause. Evitts v. Lucey ( 1985), 469 U.S. 387, 393.

While Griffin held that due process does not require a state to afford

appellate review, the Court noted that "all of the States now provide some

method of appeal from criminal convictions, recognizing the importance of

appellate review.to correct adjudication of guilt or innocence." Griffin, 351 U.S. at

18. Subsequent Supreme Court decisions have reinforced the importance of

appellate review in legitimizing state trial court convictions. See Ohio Adult

Parole Authoritv v. Woodard (1998), 523 U.S. 272, 278; Halbert v. Michiqan

(2005), 545 U.S. 605.

In Ohio there is both a statutory and constitutional right to appeal a

criminal convEction. See R.C. 2953.02; Ohio Constitution § 3; Art. 4. An appeal as

of right is also provided by rule. See App.R. 4(A). Because an appeal is an

integral part of Ohio's system for adjudicating guiit or innocence, its procedures



for review must not vio(ate a defendant's i;; !eral due process righS.s. See rv'stts,

469 U.S. at 393.

C3efendant-Appe!lant appeals the case number named above. The time to

fiie a tintely appeal has expired. t-iowever, Ohio has established a system of

delayed appeals by leave of court. App.R. 5 governs de;ayed appeals. The rule

states in part:

(A) Motion by;deendant for cielayed appeal.

(1) After the expiration of the thirty day period provided by App.R.
4(A) for the filing of a notice of appeal as of right, an appeal may be
taken by a defendant with leave of the court to which the appeal is
taken in ihe following classes of cases.

(a) Criminal Proceedings;

(2) A motion for leave to appeal shall be filed with tiie court of
appeals and shall set forth the reasons for the failure of the
appellant to perfect an appeal as of right. Concurrently with the
filing of the motion, the movant shall file with the clerk of the trial
court a notice of the appeal in the form prescribed by App.R. 3 and
shall file a copy of the notice of the appeal in the court of appeals.
The movant also shall furnish an additional copy of the notice of
appeal and a copy of the motion for leave to appeal to the clerk of
the court of appeals who shall serve the notice of appeal and the
motions upon the prosecuting attorney.

App.R. 5(A) allows a criminal defendant to file a motion for leave to appeal

after the expiration of the 30-day period provided by App:R 4(A). The motion

must set forth the reasons for the failure of the defendant to perfect an appeal as

of right: The defendant has the bUrden of "demons'CraYing a reasonable

explanation of the basis for failure to perfect a timely appeal." State v. Padqitt

(Nov. 2, 1999), Franklin App. No. 99AP-1085 (Nri'emorandum Decision), quoting



State v_Cranzlish (Sept. 1, 1994), Frankdin App. No. 94AF',^,OG o^ a. A propc-;r

moticn-for {eavemust address tvvo specVficissues= First, the defendant must give

a legitimate explanation in regard io wt y he fai(ed to file his notice of appeal iri a

timely manner under App.R. 4(A). Second, he must provide a legitimate

explanation as to why he did not submit his motion for leave within a reasonable

time after the end of the thirty-day period for bringing a timely appeal. See State

v. Binion ( Dec. 13, 2002), 1 1,th Dist. No. 2Q42-T-0093. The decision to grant or ,

deny a motion for ieave to appeal pursuant to App.R. 5(A) rests within the sound

discretion of the court of appeals. State v. Fisher ( 1988), 35 Ohio St.3d 22, 26,

517 N.E.2d 911.

Why Defendant-rkppe[Eamnt Did Not Fi`e a TirneEy AppeaE

j 6 I s ICA^^ -t I-Yvk

P S

Defendant-Appellant also attaches an affidavit in support.

Conclusion

"There can be no equal justice where the kind of trial a maii gets depends

on the amount of money he has." Griffin v. 1{linois ( 1956), 351 U.S. 12, 24

(Frankfurter, J., concurring injudgment): Defendant-Appeilant has demonstrated



his desire to tirne(y appeal his conviction. Fie srIN-ini'ES ihis rnoiiorr for ieave within

a reasonable time aH^Lr the end of the 30-day period for brinsing a tim,ely appeal.

For these reasons, he respecifulEy requests ihis Court to grant him a

delayed appeal.

espectfri6ly' mitted,
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Memorandum in Support of Jurisdiction was

forwarded by regular U.S. Mail to Prosecuting Attorney,
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

STATE OF OHIO,

Appellee,

vs.

ROBERT PEARIE,

Appellant.

It is further ordered that a certified copy of this judgment shall constitute the

mandate to the trial court pursuant to Rule 27, Ohio Rules of Appellate Procedure.

the Ohio Rules of Appellate Procedure to wit: the notice of appeal was not timely filed [see

App. Rule 4 (A)], and there was an agreed sentence [see R.C. 2953•o8 (D)]:

All pending motions are overruled as moot.

The Court sua sponte dismisses the appeal for failure of the appellant to comply with

APPEAL NO. C-110367
TRIAL NO. B-1007503

This cause came on to be considered upon the appeal from the trial court.

lu 111^ VY.Ya_. JUL 7 2619
Entpr-u-p-aR the Joiyvtak of the Conrt on per order of the Conrt.
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