IN THE SUPREM CURT O&HIO@
CASENO'R ¢ R ?

Appeal from the Court of Appeals
Ninth Appellate District
Lorain County, Ohio
Case No. 10CA009750
LISA VACHA
Plaintiff-Appellee
\Z

CITY OF NORTH RIDGEVILLE, et al.,

Defendants-Appellants

CITY OF NORTH RIDGEVILLE'S NOTICE THAT THE

NINTH DISTRICT COURT OF APPEALS HAS CERTIFIED A CONFLICT

JOHN T. MCLANDRICH (0021494)
JAMES A. CLIMER (0001532)
FRANK H. SCIALDONE (0075179)

Mazanec, Raskin & Ryder Co., L.P.A.

100 Franklin’s Row

34305 Solon Road

Cleveland, OH 44139

. (440) 248-7906

(440) 248-8861 — Fax

Email:  jmclandrich@mrriaw.com
jclimer@mrrlaw.com
fscialdone@mirrlaw.com

Counsel for Defendant/Appellant
City of North Ridgeville

CLERK OF COURT
SUPREME COURT OF OHI0

JOHN HILDEBRAND, SR. (0025124)
John P. Hildebrand Co., LPA

21430 Lorain Road

Fairview Park, OH 44126

(440) 333-3100

(440) 333-8992 -Fax

Email: legaljack@aol.com

Counsel for Plaintiff/Appellee

AUG G4 2011

GLERK OF COURT
SUPREME COURT OF OHip N




Under S. Ct. Prac. R. 4.1, the City of North Ridgeville notifies this Court that the Ninth
District certified a conflict over the following proposition of léw: Does R.C. 2744.09 create an
_exception to Political Subdivision Immunity for intentional tort claims alleged by a public
employee? A copy of the Court's Journal Entry Certifying a Conflict is attached as Ex. "1."

This Ninth District's merits opinion (Ex. "A") conflicts with several appellate districts,
including the twelfth district, tenth disfrict, sixth district, and the fifth district. Williams v.
MecFarland Properties, 1.1..C. (12th Dist.), 177 Ohio App.3d 490, 895 N.E.2d 208 (Ex. "B");
Zieber v. Heffelfinger (5th Dist.), 2009 Chio 1227, 29 (Ex. "C"); Coats v. City of Columbus
(10th Dist.), 2007 Ohio 761 (Ex. "D"); and Villa v. Vill. of Elmore (6th Dist.), 2005 Ohio 6649,

136. (Ex. "E").

SKIN & RYDER CO.,L.P.A.

e —

X \

JOHN T. 1?4&1 RICH (0021494)

JAMES Al CLIMER (0001532)

FRANK H. SCIALDONE (0075179)

100 Franklin’s Row

34305 Solon Road

Cleveland, OH 44139

(440) 248-7906

(440) 248-8861 — IFax

Email: jmclandrichi@mrrlaw.com
jclimer@mrrlaw.com
fscialdone@mrrlaw.com

Counsel for Defendant/Appellant City of North Ridgeville



CERTIFICATE OF SERVICE

A copy of the foregoing Notice that the Ninth District Has Certified a Conflict was
served on August 3, 2011 by depositing same in first-class United States mail, postage prepaid,

to the following:

~John Hildebrand, Sr., Esq. Charles Ralston, A543443
John P. Hildebrand Co., LPA - Grafton Correctional Institution
21430 Lorain Road 2500 South Avon Belden Road
Fairview Park, OH 44126 Grafton, OH 44044

Attorney for Plaintiff/Appellee Lisa Vacha . Defendant Pro Se

JOHN T. MOLANDRICH (0021494)
JAMES A.|CLIMER (0001532)
FRANK H! SCIALDONE (0075179)

Counsel for Defendant/Appellant City of North Ridgeville



EXHIBIT

IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

C.A. No. 10CA009750

NORTH RIDGEVILLE, OHIO (CITY
OF)

JOURNAL ENTRY

Appellant

Appellant has moved, pursuant to App.R. 25, to certify a conflict between the
fjudgment in this case, which was journalized on May 23, 2011, and the judgment of the 12th
Disfrict Court of Appeals in Williams v. McFarland Properties, L.L.C., 177 Ohio App.3d
490Y 2008-Ohio-3594, as well as the judgments of the 5th, 6th, and 10th Appellate Districts
in Zzeber v. Heffelfinger, 5th Dist. No. 08CA0042, 2009- Oh10 1227; Villa v. Elmore, 6th
Dist. No. L-05-1058, 2005-Ohio-6649; and Coats v. Columbus, 10th Dist. No. 06AP-681,
2007—Ohi0-761. Article 1V, Section 3(B)4) of the Ohio Constitution requires.this Court to
certify the record of the case to the Ohio Supreme Court whenever the “judgm_ent ¥*¥ 1S in
conflict with the judgment pronounced upon the same question by any other court of appeals
in the state[.]” Appellee has responded to the motion and acknowledges that there is a
conflict between the districts.

Moreover, Appellant correctly notes that the certified issue is. already pending before
the Ohio Supreme Court in a discretionary appeal from the 8th Appellate District in
Supreme Court Case NO. 2010-1561, Darrell Sampson v. Cuyahoga Metropolitan Housing

Wuthority. The Supreme Court has also accepted a discretionary appeal from this Court in




Journal Entry, C.A. No. 10CA009750
' Page 2 of 2

Supreme Court Case No. 2011-0258, Jeffrey Buck v. Reminderville, which is being held for
the decision in Sampson. Therefore, we find that a conflict of law exists between the
]udgmgnt in this case and the judgments of the 5th, 6th, 10th, and 12th Districts on the
following issue:I

“Does R.C. 2744.09 create an exception to Political Subdivision Immunity for
intentional tort claims alleged by a public employee?

AL

Judge

Congur:
Belfance, J.
Dickinson, J.




COURT OF APPEALS

STATE OF OHIO
COUNTY-QOF LORAIN
LISA VACHA
Appellee : . Rl
V.o oth APPE] LﬁmmszGmNT
ENTERED IN THE
NORTH RIDGEVILLE, OHIO (CITY OF), COURT OF COMMON PLEAS
et al. ' COUNTY OF LORAIN, OHIO
/ : . CASENo. 08CV156999

Appellants
DECISION AND JOURNAL ENTRY

Dated: May 23, 2011

Per Curiam. A
{91} Appellant the c1ty of North Ridgeville, appeals from a Judgment of the Lorain
County Court of Common Pleas that denied its motion for summary judgment o 1ts defense that
it was immune from civil liability to its former employee, Lisa Vacha. This Court affioms in part
and reverses in part. |
L
{92} OmnlJune2, 2006, Lisa Vacha was raped by a coworker, Charles Ralsfon, while she
was working a shift with him at the French Creek Wastewater Treatment Plant, which is owned
and operated by the city of North ARidgeville. Shortly after the incident, Vacha applied for
worker’s compensation benefits, seeking recovery for the physicé.l and psychological injuries
that she sustained in the attaék, Although the specific details of her Worker’s compensation
claim are not clear from the record, Vacha’s application was approved and she was granted

permanent total disability benefits.
EXHIBIT

A




{93} Vacha latgr filed this action against the city, alleging that it was liable for her
injuries that resulted from the rape, on theories that included vicarious liability, negligent and
reckless hiring and supervision of Ralston, and that the city ﬁommittéd an employer intentional
tort by employing Ralston. The city eventually moved for summary judgment on all of Vacha’s
clatms. It asserted, among other things, that it was entitled to immunity under R.C. 412374
and/or R.C. 2744.02. Although the trial court granted the city summary judgment on Vacha’s -
claims fot vicarious liability, it denied the city’s motion for summary judgment on her remaining
c.;laims. The trial court found that there were genﬁne igsues of ;naterial fact on those claims,
implicitly rejecting the- city’s immunity defenses. Pursua.nt-to R.C. 2744.02(C), the city appealed
the trial court’s denial of its immunity defenses, raising two assignments of error.

1L
ASSIGNMENT OF ERROR [

“TﬁE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.

CHAPTER 4123.”

{94} The city’s first assignment of error is that the trial court erred in denying its
motion for summary judgment on Vacha’s remaining claiths bec_ause it was entifled to
immunity under R.C. 4123.74, which provides that worker’s compensationvis an employee’s
exclusive remedy against her employer for workplace injuries.. For ease of discussion, this
Court will address Vacha’s claims based on the city's alleged negligence and reckleésness
separately froﬁ her employer intentional tort claim.

Negligent and Reckless Hiring and Supervision
{45} The éity first argued that it was immune from Iiability. fof Vacha’s claims for

negligent and reckless hiring and supervision of Ralston, R.C. 4123.74 provides that employers



who are in full compliance_with their-obligation to .pay worker’s éompertsatio premiums *‘shall
not be liable to respond in damages” for “any infury #¥* received .or contracted by any
employee in the course of or arisiﬁg out of his empioymeni[.]” The statute is a codification of
the principle set forth in Saetioﬁ 35, Article II of ﬂler Ohio Constitution that 'worker’s
co:hpensation benefits will be an employee’s exclﬁsive remedy against her employer for
workplace injuries and provides, in part:

“Such compensauon shall be in lien of all other rights to *** damages, for such

#4% jnjuries *** and any employer who pays the premium or compensation

provided by law *** shall not be ‘Hable to respond in damages at common law or
by statute for such *** m_]unes[ J°

{§6} The philosophy behmd the exclusivity of the worker’s compensahon system is to
balance the competing interests of employer and employee “‘whereby employees rehnqmsh
their common law remedy and accept lower benefit levels coupled with the greater assurance of
recovery and employers give up their common law defenses an& are préteéted from uiﬂimited
liability.”” Bungef? Lawson Co. (1988), 82 Ohio St.3d 463, 465, quotiﬁg BZankenship V.
Cincinnati leacron Chemzcals Ine. (1982), 69 O]:uo St.2d 608, 614.

{7 At the time Vacha was assaulted by Ralston, R.C. 4123.01(C) deﬁned the term
“injury” for purposes of the worker’s compensabon act to include: “any injury *** received in
the course of, and ansmg out of, Vf:he mjured éﬁaﬁloyée‘_s employxhent.” It ﬁnither‘ prévided that
“[{]njury” does not include ***{p]sychiatric conditions éxcept where the conditions have arisen
from an injury or occupational disease[.]” The Ohio Supreme Court has repeatedly construed -
this prévision to mean that a psychiatric condition does not constitute a compensable “inj@”
under the Worker’s compensation system unless it accompanies a physical injziry. See, e.g.,
MecCrone v. Bank One Corp., 107 Ohio St.3d 272, 2005-Ohio-6505, at paragraph one of the

syllabus; Kerans v. Porter Paint Co. (1991), 61 Chio 8t.34 486.
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{98} To support its motion for summary judgment under R.C. 4123.74, the city pointed
10 evidence that it was in full compliance with the payﬁents of its worker’s compensation
premiums and that Vacha had sustained an “injury” within the memﬁng of the worker’s
compensation aet because she had applied for worker's compensation benefits and her claim
nad been approved. It speciﬁcaﬂy pointed 0 evidence that the sexual assault had caused Vachsa
to sustain both physical and psychological injuries, that she applied for worker’s compensation
benefits for those injuries, that her worker’s compensation claim had been approved, and that
she was receiving permangnt total disability benéﬁts. Vacha admitted in her answers to
interrogatories and when deposed by defense counsel that she had sustained physical injuries
during the rape that included broises, muscle soreness,' Vchipped teeth, and an injured right
shoulder. She testified that, after the rape, she “was S0 sore that [she] Wés bedridden for four
days” and that she héd her shoulder x-rayed five days after the rape because she thought that
Ralston had dislocéted it. Vacha further explained that she had been regﬂmly seeing a
psychologist and a psychiatrist, who had prescribed an antidepressant' and sleep aid, and ‘that all
of those expenses are covered by her worker’s compensation benefits.

{99} In opposifion fo the city’s motioﬁ for summary judgiment, Vacha did not dispute
that the city was in full compliance with the payments of its worker’s compensation premiums
or that her worker’s compensation claim had been approved for her to receive permanent total
disability benefits for her injuries. Instead, she made a legal argument that her injury was not an
“injury” as that term is &eﬁned in R.C. 4123.01((3)(15. She did not argue that her worker’s
compensation claim had been wrongly decided, how&q, nor did she cit;: any legal authority for
 the underlying premise of her argument that the same injury could fall \mthm ﬂﬁs definition for

purposes of qualifying for worker’s compensation benefits but outside of it for purposes of her
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employer’s immunity for civil suits. There .is but :one-.z‘deﬁni_tian of:r“injury” in R.C..Chapter
4123; if an employee’s “injury” is compensable within the workers’ compensationsystem, the
employer .is’consequently” immune from a civil 'action by the.emiployee for négligently or
recklessly causing the injury. |

{910} Vacha relied primarily on distinguishable case law such as Kerans, supra, in
which the Court found that R.C. 4123.74 did not bar Kerans’ civil claim against her anﬁloyer
because she had su;tained ’a purely psychological injury that did not qua;.lify fﬁr workers’
compensation benefits. 61 Ohio St3d at 488-489.! The Kerans court mﬁﬁasized that
employees who suffer purely psychological Vinjuries caused by their employers’ négligence

would be left without any remedy if their only recourse were the workers’ compensation system

for which they do not qualify:

“Tjn order for this court to find that the workers’ compensation statute provides
the exclusive remedy for appellant’s injury, we must find that it is theoretically
possible for her to recover under the statute, i.e., that she has suffered the type of
 injury which is compensable under the statuté.” (Emphasis sic.) 61 Ohio St.34 at
431, fn2. ' :
q11} Likewise, in Bunger, 82 Ohio St.3d at 465, it was critical to the court’s decision
_____ e g o e . _ e e

that Bunger’s workers’ compensation claim for purely psychological injuties had been denied
~ because there had been no physical, compensable-“injury” under R.C. -4123.01,:(C). Because the
injuries sustained by Bunger and Kerans did not satisfy the definition of ‘ﬁnjury” under R.C.

4123.01(C)(1), those employees did not qualify for workers’ compensatibn benefits and,

I Although Vacaha also telied on Prewitt v. Alexson Servs., Inc., 12th Dist. No. 2007-09-218,
2008-Ohio-4306, we are not persuaded by its reasoning, which is at odds with a prior decision of
this Court. See Luo v. Gao, 9th Dist. No, 23310, 2007-Chio-959 (rejecting the argument that an
“rjury” must be accidental to qualify for workers’ compensation benefits, the basic premise of
the Prewitt decision). ' | :



therefore, R.C. 4123.7_4 did not provide their employers with fmmunity from their civil actions
for damages.

{912} Those lemployersl were not immune from liability for the employees’ injuries
because the injuries were not compensable within the workers® compensation system:

“If a psychological injury is not an injury ziccprding-to the statutory déﬁnition of

‘injury,’ then it is not among the class of injuries from which employers are

immune from suit. Any other interpretation is nonsensical, and leads to an
untenable position that is unfair to employees.” 82 Ohio St.3d at 465.

{1[ 13} Conversely, if an employee’s “injury” does qualify for workers’ compensation
coverage, that remedy is exclusive and the employer is immune from civil action liability arising
out of an allegation t_hat the employer was negligent or reckless in causing the employee’s-injury.
That is the only reasona;ble interpretation of the language of R.C. 4123.74 and 4123.01{C) and
any other interpretation would be uﬁfair to the emﬁloyer in the overall balance of competing
interests in the work&s’ compensation systein. |

{914} B.ecause it was not disputed that Vacha’s injuries qualified for compensation
under the workers’ compensation system and that she was, in fact, receiving pennanenf total
disability benefits, there was no genuine issue of material fact that the city was immune from
Vacha’s claims for negligent and reckless hiring an& supervision of Ralston. Therefore, the trial
court erred in denying the city’s motion for surmmary judgment under R.C. 4123.74 on those
claims.”

Employer Intentional Tort Claim

{ 15} The city conceded that an employee’s claim for an employer intentional tort does
not occur in the course of or arise out of employment and, therefore, is not barred by R.C.
4123.74, See, e.g., Brady v. Saj‘ét;z;Kleen Corp. (1991), 61 Ohio St.3d 624, éaraga'aph ote of the

syllabus, approving and foliowﬁxg Blankenship v. Cincinnati Milacron Chemicals, Inc. (1982),



69 Ohit St2d 608. It argued in its:summary judgment motion, however, that: Vacha could not
prove that the city committed an employer intentional tort, ciﬁr‘Lg the common law standard set
forth in Fyffe v. Jena's, Inc. (19913,759 ORi6-St:3d 115 The trial court found that there were
genuine issues of materidl fact as to whether Vacha could establish a common. law employer
intentional ‘tort claim against the city. | )

{916} On appeal, the city does not argue that the trial court wrongly detefmined that
there were factual 1issnes under the common laW intentional tort staudard Instead, it argues that
this Court should apply ;he .ﬁélll;smngent standa;rd fo;f e;stabhs}ung an empleyer intentional tort
set forth in R.C. 2-745.0_1-, because, since the trial court ruled on the summary judgmient motions;
fhe Ohio Supreme Court held that the statute is constitutional. See Kaminski'v. Metal & ‘Wire
Prods. Co., 125 Ohio 5t3d 250, 2010-Ohio-1027. | |

{917} Although the cﬁtreﬂt version of R.C. 2745.01 was in effect at the time of Vacha’s
injury, and it had not been declared unconstitutional by fhjs appellate court, thé city did not
mention R.C. 2745_.01 in its mbtion for summarj judgment. The trial court had no authority to
grant summary judgment on a ground that the city failed to raise in its motion for summary
Judgment See Smith v. Ray Esser & Sons, Inc., 9th Dist. No. 10CA009798, 2011-Ohio-1529, at
914-17 (fully addressing the mpropnety ofa defenda.nt raising the statutory. standard for the first
time in its summary judgment reply brief). Therefore, the city has failed to demonstrate that the
trial court erred in denying it summary judgment on Vacha’s employer infentional tort claim.

{918} The cit)lr’s first assignment of error is sustained insofar as it challenges the triai
court’s denial of its motion for summary judgment on Vacha’s claims for the negligent and

reckless hiring, employment, and supervision of Ralston as alleged in counts two and four of her

amended complaint. To the extent that the city cha]lenges the denial of summary jodgment on



Vacha’s employer intentional tort claim, as alleged in count five of her complaint, the first
assignment of error is overruled.
| ASSIGNMENT OF ERROR II
“THE LOWER COURT ERRED WHEN IT DENIED THE APPELLANT/CITY

OF NORTH RIDGEVILLE THE BENEFIT OF IMMUNITY UNDER R.C.
CHAPTER 2744.”

{919} The city also argues that the trial court erred in deﬁying its motion for summary
judgment on Vacha’s employer inte;ntional tort claim because it was em:it‘ied to immunity under
R.C. 2744.02. According to-the éity, it is immune from civil actions seeking to recover da@ages,
except as provided in R.C. 2744.02(B), none of which apply here. Vacha responded in
oppogition to the summary judgment motion and arguéd, among other things, that R.C.
2744.09(B) explicitly pfpvides that R.C. Chépter 2744 political subdiv_ision tort immunity does
not apply to “[c]ivil actions by an employee *** against his political subdivision relative to any
maﬁer that arises out of the employment relationship between the employee and the political
subdivision[.]” |

{420} The city maintained that, as a matter of law, the “civil actions” that are within the
scope of R.C. 2’?44.09(‘13‘) do not include employer intentional torts, It relied on a line of cases
including Elfithorp v. Barberton City School Dist, Bd. of .Eén, (July 9, 1997), 9th Dist, No.
18029, in which this Court held that an employer intentional tort claim does not fall within R.C.
2744.09(B) because “lajn employer’s intentional tort against an employee does not arise out of
the employment relationship, but occurs outside of tilﬁ_: scope of employment.” Id., citing Brady,
61 Ohio St.3d at paragraph one of the syllabus.

{921} Since Ellithorp was decided, the Ohio Supreme Court decided Pern Traffic Co. v.

AIU Ins. Co., 99 Ohio St.3d 227, 2003-Ohio-3373, in which it determined that an employer’s



intentional torts fall within an exclusion in the.employer’s commercial general liability insurance
policy for injuries to an employee that arise out of or in the course of employment. 1d. at 38 and
42, Duringits examination of this policy exclusion; fhe court distinguished its reasoning: fro_m
Brady, Blankenship, and other worker’s compensation cases about whether employer intentional
torts occur within the scope of the employment relationship and/or arise out of or in the course of
empi.oyment, emphasizing the significance that those decisions arose within the éontext of the
worker’s compensation system. Id. at §39-40.

{922} After the Ohio Supreme Court decided Penn Tmfﬁc; this Court was asked to
reexamine its Ellithorp decision. See Buck v. Reminderville, 9th Dist. No. 25272, 2010-Chio-
6497. TIn Buck, at i6; this Court explicitly overruled Ellithorp to the extent that it held that a
political subdivision employer’s intentional tort can.never be subject to the immunity exclhusion
of R.C. 2744.09(B). This Court concluded “that a claim by the employee of a political
subdivision against the political subdivision for its intentionaﬁy tortious cqnduct may constitute a
‘civil action[ ] ¥¥* relative to any matter that aﬁseé out of the employment relationship between
the employee and the political subdi\'rision’ under Section 2744.09(13).” Id. at §10.

{423} Because Vacha’s employer intentional tort claiﬁl may constitute a claim within
+ the scope of R.C. 2744.09(B), the city failed to establish thét' it was entitled to-.summary
judgment on that claim based on the immunity provisions of R.C. Chapter 2744. Consequently,
the trial court did n'é)t_’,erraiﬁ denying';it, SUTMAry judgmenf on that basis. The city’s second
assignment of error is overruled. |

1L
{924} Thé city’s first assigﬁment of error is sustained to the extent it challenges the trial

court’s denial of its motion for summary judgment on Vacha's claims for negligent and reckless
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hiring and supervision of Ralston. The remainder of its first assignment of error, as Weu asits
. second assignmer_xt of error, are overruled. The judgment of the Lorain County Court of
Common Pleas is affirmed in part-and reversed in part and .the cause is remanded for further
proceedings consistent with this opinion.

Judgment affirmed in part,

reversed in part,
and cause remanded.

There were reasonable grounds for this appeal.
| Wé order that a special mandate issue owt of this Court, directing the Court of Common
Pleas, County of Lorain, State of Ohio, to carry this judgment info execution. A certified L;Opy of
this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the ﬁ]jng-hereof, this décument shall constitute the journal entry of
judgment, and it shall be file 'stam'ped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(E). The Clertk of the Court of Appeals is
instructed to mail a notice of entry of this juﬁgment to the parties and to make a notation of the
. mailing in the docket, pursuant to App.R. 30.

Costs taxed to both parties equally.

[ £ . D S
CLAIR E. DICKINSCN
FOR THE COURT

DICKINSON, P. J.
BELFANCE, J.
CONCUR
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CARR, I.
CONCURS IN PART, AND DISSENTS IN PART. SAYING:

{1{25} I resPectfully dissent from the majority’s concluswn that Vacha’s employer
intentional tort clzum may fall within the scope of R.C. 2744.09(B) and that, therefore, the city
was not enutled to summary judgment under the nnmumty provisions of R.C. Chapter 2744. As
I stated in my dissenting opinion in Buck v. Remmdervzlle, 9th Dist. No. 25272, 2010-Ohio-6497,
at 918, I believe that political subdivisions are immune from employer intentional tort claims, as
held by this Court in Ellithorp v. Barberton City School Dist. Bd. of Edn. (July 9, 1997), 9th Dist.
No. 18029, and Dolis v. Tallmadge, 9th Dist. No. 21803, 2004-Ohio-4454, at § 6. For that
reason, I would sustain the city’s second assignment of error. I concur in the rémajnder of the

majority opinion.

APPEARANCES:

JOHN T. MCCLANDRICH, TAMES A, CLIMER, and FRANK H. SCIALDONE, Attorneys at
Law, for Appellant.

ANDREW CRITES, Law Director, for Appeliant.

JOHN HILDERBRAND, SR., Atiomey at Law, for Appellee.
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Background: City employee brought action against
city, alleging intentional tort in seeking to recover
for injuries sustained when he was burned while at-
tempting to repair a downed electrical transformer.
Bureau of Workers' Compensation filed complaint
against city, seeking subrogation. The Court of
Common Pleas, Butler County, No.
CV2005-09-3061, entered summary. judgment in fa-
vor of city. Employee appealed.

Holdings: The Court of Appeals, William W.
Young, J., held that:

(1) city was immune from liability on employee's
intentional tort ¢laim, and _

{2) employee failed to establish standing to appeal
grant of city's summary judgment motion against
Bureau of Workers' Compensation.
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sion for any matier that arises out of the employ-
ment relationship does not apply to employer-in-
tentional-tort claims. R.C. §§ 2744.02, 2744.09(B).

[6] Municipal Corporations 268 €723

268 Municipal Corporations
268XI1I Torts
268XII(A) Exercise of Governmental and
Corporate Powers in General
268k723 k. Nature and Grounds of Liabil-
ity. Most Cited Cases
Statutory exemption from the general grant of
immunity granted to a political subdivision for civil
actions by an employee of a political subdivision
against the political subdivision relative to wages,
hours, conditions, or other terms of employment
does not apply to employer-intentional-tort claims.
R.C. §§ 2744.02, 2744.09(C).

[7] Workers’ Compensation 413 €-=2142

413 Workers' Compensation
413XX Effect of Act on Other Statutory or
Commen-Law Rights of Action and Defenses
413XX(B) Action by Third Person Against
Employer
413XX(B)1 In General
413k2142 k. In General. Most Cited
Cases
City employee suing city for intentional tort
failed to establish standing to appeal trial court's
grant of city's summary judgment motion against
Bureau of Workers' Compensation, which had
sought subrogation; employee failed to respond to
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city's argument on appeal that employee had no
standing, and trial court's decision did not impede
employee's ability to pursue his intentional-tort
claim against the city on appeal. R.C. §§ 2744.02,
4123.931.

[8] Appeal and Error 30 €%=151(1)

30 Appeal and Error
30IV Right of Review
30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Ag-
grieved :
30k151{1) k. In General. Most Cited
Cases
An appeal lies only on behalf of a party ag-
grieved by the final order appealed from.

[9] Appeal and Error 30 €-151(2).

30 Appeal and Error
301V Right of Review
30IV(A) Persons Entitled
30k151 Parties or Persons Injured or Ag-
grieved
30k151(2) k. Who Are “Aggrieved” in
General. Most Cited Cases
A party is aggrieved, for purposes of standing
to appeal, if it has an interest in the subject matter
of the litigation that is immediate and pecuniary,
rather than a remote consequence of the judgment.

[16] Appeal and Error 30 €=>150(1)

30 Appeal and Error
30IV Right of Review
30IV(A) Persons Entitled
30k130 Interest in Subject-Matter
30k150(1) k. In General. Most Cited
Cases ‘

Appeat and Error 30 €-2151(1)

30 Appeal and Error
30IV Right of Review
301V(A} Persons Entitled
30k151 Parties or Persons Injured or Ag-
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grieved
30k151(1) k. In General. Most Cited
Cases
To have standing to appeal, the person must be
able to show he has a present interest in the subject
matter of the litigation and that he has been preju-
diced by the judgment of the lower court.

[11] Appeal and Error 30 €-2901

30 Appeal and Error
30X VI Review
30X VI{G) Presumptions
30k901 k. Burden of Showing Error. Most
Cited Cases
The party seeking to appeal bears the burden of
establishing standing.

**310 Clayton G. Napier, Timothy R. Evans,
Hamilton, for appeilants.

Freund, Freeze & Amnold, Gordon D. Arnold,
Dayton, for appellee, McFarland Properties.

Dinsmore & Shohl, Gary Becker, Cincinnati, for
appellee, city of Hamilton.

Benjamin W. Crider, Columbus, for appellee, Ohio
Bureau of Workers' Compensation.

Frank Leonetti III, Cleveland, for appellee, Butler
County Behavioral Health.

WILLIAM W. YOUNG, Judge.

*492 {§ 1} Plaintiff-appellant John Williams
Sr. appeals a decision of the Butler County Court of
Comnton Pleas granting summary judgment to de-
fendant-appellee the city of Hamilton, in an em-
ployer-intentional-tort action. Appellant also ap-
peals the trial court'’s decision granting summary
judgment in favor of the city and against the Ohio
Bureau of Workers' Compensation.

{9 2} In 2004, appellant was a lineman for the
city's Electric Distribution Department. On Septem-
ber 27, 2004, appellant was injured when he was
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burned while attempting to repair a downed trans-
former located at University Boulevard and Lincoln
Avenue in Hamilton, Ohio. Appellant filed a com-
plaint alleging several claims against several
parties, including an intentional-tort claim against
the city. Specifically, appellant alleged that the city
had knowledge of a dangerous. condition, a mal-
functioning and defective piece of electrical equip-
ment; *493 failed to use proper safety devices and
techniques; failed to warn appellant of the danger;
and failed to supervise appellant's actions,

{1 3} The city moved for summary judgment
against appellant on the ground that under R.C.
Chapter 2744, it was immune from liability for
damages caused by an intentional tort. The city also
moved for swmmary judgment against the bureau.
On May 2, 2007, the trial court granted the city's
motion for summary judgment against appellant on
the ground that the city was immune from liability
under R.C. Chapter 2744. On June 25, 2007, the tri-
al court granted the city's motion for summary
judgment against the buream as follows: “The
Workers' Compensation statute [R.C. 4123.931]
does not express{ly] impose liability on a political
subdivision for employer intentional torts. In addi-
tion, the statute does not grant the Bureau preater
rights than those available to [appellant].
[Appellant] is not entitled to any recovery from the
City of Hamilton; therefore, there is no valid claim
to which the Bureau may be subrogated.”

{{ 4} Appellant appeals, raising two assign-
ments of error.

{9 5} Assignment of error No. 1:

{9 6} “The court erred in granting summmary
judgment to the city of Hamilton against John and
Melissa [appellant's wife] Williams.”

[1}2]{31 {§ 7} This court's review of a trial
court's ruling on a motion for summary judgment is
de novo. Broadnax v. Greene Credit Serv. (1997},
118 Ohio App.3d 881, 887, 694 N.E.2d 167. Sum-
mary**211 judgment is appropriate when there are
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no genuine issues of material fact to be litigated,
the moving party is entitled to judgment as a matter
of law, and reasonable minds can come to only one
conclusion, and that conclusion is adverse to the
nonmoving party. CivR. 56(C), Smith v. Five
Rivers MetroParks {1999), 134 Ohio App.3d 754,
760, 732 N.E.2d 422. All evidence submitted in
connection with a motion for summary judgment
must be construed most strongly in favor of the
party against whom the motion is made. Morris v.
First Natl. Bank & Trust Co. (1970), 21 Ohio St.2d
25, 50 0.0.2d 47, 254 N.E.2d 683. To prevail on a
motion for summary judgment, the moving party
must be able to point io evidentiary materials that
show there is no genuine issue as to any material
fact and that the moving party is entitled to judg-
ment as a matter of law. Dresher v. Burt (1996), 75
Ohio St.3d 280, 293, 662 N.E.2d 264. The nonmov-
ing party must then present evidence that some is-
sue of material fact remains to be resolved. 1d.

[4] {1 8} Appellant first argues that the trial
court erred by finding that the city was immune
from liability under R.C. Chapter 2744 because im-
munity granted under R.C. 2744.02 does not extend
to proprietary functions. It is undisputed that in the
case at bar the city is a political subdivision en-
gaged in a proprietary function. See R.C. 2744.01
(¥} and (G)(2)(c). Nonetheless, we find *494 that
the city is immune under R.C. 2744.02 from the in-
tentional-tort claim whether or not it is engaged in a
proprietary function.

{9 9} As a general rule, “[e]xcept as provided
in [R.C. 2744.02}(B) * * #, a political subdivision
is not liable in damages in a civil action for injury *
* * gllegedly caused by any act or omission of the
political subdivision or an employee of the political
subdivision in commection with a governmental or
proprietary function.” (Emphasis added.) R.C.
2744.02(A)(1). R.C. 2744.02(B) lists five excep-
tions to the general grant of immunity: the negli-
gent operation of a motor vehicle by an employee,
R.C. 2744.02(B)(1); the negligent performance of
acts by an employee with respect to a proprietary
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function, R.C. 2744.02(B)(2); the negligent failure
to keep public roads in repair and open, R.C.
2744.02(B)(3); the negligence of employees occur-
ring within or on the grounds of buildings used in
connection with the performance of governmental
functions, R.C. 2744.02(BX4); and when civil liab-
ility is expressly imposed upon the political subdi-
vision by statute, R.C. 2744.02(B)(5).

{Y 10} We find that none of the exceptions un-
der R.C. 2744.02(B) are applicable. Because the al-

“leged conduct of the city did not involve the opera-

tion of a vehicle, the failure to keep public reads in
repair and open, or the negligence of employees in
buildings used in connection with a governmental
function, R.C. 2744.02(B)(1), (3}, and (4) do not
apply. With regard to R.C. 2744.02(B)(5), appellant
has not alleged any section of the Ohio Revised
Code that imposes liability on a political subdivi-
sion for the injuries he received. Finally, although it
refers to proprietary functions, R.C. 2744.02(B)(2),
by its very language, applies orly to cases where -
injury results from mnegligence. Appellant's com-
plaint against the city alleged only an intentional-

“tort claim. Thus, R.C. 2744.02(B)2) is not applic-

able.

{9 11} In fact, because R.C. 2744.02(B) in-
cludes no specific exceptions for intentional torts,
Ohio courts have consistently held that political
subdivisions are immune under R.C. 2744.02 from
intentional-tort claims. See Thayer v. W. Carroliton
Bd of Edn, Montgomery App. No. 20063,
2004-Ohio-3921, 2004 WL 1662198; **212Terry v.
Ottawa Cty. Bd. of Menial Retardation & Develop-
mental Disabilities, 151 Ohic App.3d 234, 783
N.E.2d 959, 2002-Ohio-7299; Fabian v. Steuben-
ville (Sept. 28, 2001), Jefferson App. No. 00 JE 33,
2001 WL 1199061; Ellithorp v. Barberton City
School Dist. Bd. of Edn. (July 9, 1997), Summit
App. No. 18029, 1997 WL 416333; Coats v
Columbus, Franklim App. No. 06AP-681,
2007-Ohio-761, 2007 WL 549462; and Sabulsky v.
Trumbull Ciy., Trumbull App. No. 2001-T-0084,
2002-Ohio-7275, 2002 WL 31886686, See also
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Wilson v. Stark Cty. Dept. of Human Servs. (1594),
70 Ohic St3d 450, 639 NE2d 105
(“Consequently, except as specifically provided in
R.C. 2744.02(B)1), (3), (4) and (5), with respect to
governmental functions, political subdivisions re-
tain their cloak of *495 immunity from lawsuits
stemming from employees' negligent or reckless
acts. * * * There are no exceptions to immunity for
the intentional torts of fraud and intentional inflic-
tion of emotional distress”); Hubbard v. Canton
City School Bd of Edn, 97 Ohio St3d 451,
2002-Ohioc-6718, 780 N.E.2d 543, § 8, quoting
Wilson v. Stark Cty. Dept. of Human Servs. (1994),
- 70 Ohio St.3d 450, 452, 639 N.E.2d 105 (“This

cort has reviewed R.C. 2744.02(B)5) in the con-
text of intentional torts and concluded that ‘there
are no exceptions to immunity for the intentional
torts of fraud and intentional infliction of emotional
distress' ™),

[5]1 {9 12} Appeilant next argues that R.C.
Chapter 2744 is inapplicable to employer intention-
al torts under R.C. 2744.09(B) and (C). We dis-
agree.

{1 13} R.C. 2744.09 sets forth several excep-
tions that remove certain types of civil actions en-
tirely from the purview of R.C. Chapter 2744, Spe-
cifically, R.C. 2744.09(B) provides that R.C.
Chapter 2744 “does not apply to * * * [clivil ac-
tions by an employee * *# * against his political sub-
division relative to any matter that arises out of the
employment relationship between the employee and
the political subdivision.” R.C. 2744.09(C), in turn,
provides that R.C. Chapter 2744 “does not apply fo
- ¥ % % [clivil actions by an employee of a political
subdivision against the political subdivision relative
to wages, hours, conditions, or other terms of his
employment.”

{9 14} Because appellant's injuries occurred
within the scope of his employment, it appears at
first blush that R.C. 2744.09(B) might be applicable
here. However, because appellant's complaint
against the city alleged solely an employer inten-
tional tort, R.C. 2744.09(B) does not apply for the

following reasons.

{9 15} In Brady v. Safety-Kleen Corp. (1991),
61 Ohio St.3d 624, 576 N.E.2d 722, the Chio Su-
preme Court held that “[a] cause of action brought
by an employee alleging intentional tort by the em-
ployer in the workplace is not preempted by Sec-
tion 35, Article II of the Chio Constitution, or by
R.C. 412374 and 4123.741. While such cause of
action contemplates redress of tortious conduct that
occurs during .the course of employment, an inten-
tional tort alleged in this context necessarily occurs
outside the employment relationship.” Id. at para-
graph one of the syllabus. The Supreme Court
noted that “ ‘[i]njuries resulting from an employer's
intentional torts, even though committed at the
workplace, ¥ * * are totally unrelated to the fact of
employment,” ” and that “ ‘such intentional tortious
conduct will always take place outside the
[employment] relationship.” » Id. at 634, 576
NE.2d 722, quoting Taplor v. Academy Iron &
Meial Co. (1988), 36 Chio St.3d 149, 162, 522
N.E.2d 464 (Douglas, J., dissenting}.

{1 16} In Engleman v. Cincinnati Bd. of Edn.
(June 22, 2001), Hamilton App. No. C-000597,
2001 WL 705575, relying upon the foregoing lan-
guage from the **213 *496 Supreme Court, the
First Appellate District held that because an em-
ployer intentional tort does not arise cut of the em-
ployment relationship, but occurs outside the scope
of employment and is always outside the employ-
ment relationship, R.C. 2744.09(B) does not apply
to intentional-tort claims:

{§ 17} “ R.C. 2744.09(B) prevents the applica-
tion of R.C. Chapter 2744 to a civil action by an
employee against a political subdivision only for
any matter that arises out of the employment rela-
tionship. * * * To [conclude otherwise] would frus-
trate the general statutory purpose of conferring im-
munity on political subdivisions. It would render
meaningless R.C. 2744.02(B) and 2744.03(A)(2),
which provide the exceptions and defenses to im-
munity for intentional acts committed by an em-
ployee of a political subdivision. Moreover, it
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would require the rejection of a line of Ohio appel-
late cases that have consistently held political sub-
divisions immune from intentional-tort claims.” Id.
at *4-5.

{9 18} We are mindful of the Ohio Supreme
Court's decision in Pemr Traffic Co. v. AIU Ins.
Co., 99 Ohio St3d 227, 2003-Ohio-3373, 790
N.E2d 1199, but find that it does not overrule
Brady. In Penn, the Supreme Court held that
“[a]lthough an employer intentional tort occurs out-
side the employment relationship for purposes of
recognizing a common-law cause of action for in-
tentional tort, the injury itself must arise out of or
in the course of employment; otherwise, there can
be employer intentional tort.” Id. at T 40. However,
the Supreme Court “took care to specifically limit
its holding in Penr Traffic to situations involving
the applicability of recovery under a private insur-
ance policy. Therefore, Brady remains good law.”
Thayer, 2004-Ohio-3921, 2004 WL 1662198, § 17
(internal citations omitted). See also Kohler v.
Wapakoneta (N.D.Chio 2005}, 381 F.Supp.2d 692.

{9 19} We therefore find the reasoning in En-
gleman persuasive and hold that R.C. 2744.09(B)
does not except an employer-intentional-tort claim
from the general grant of immunity granted to a
political subdivision under R.C. Chapter 2744, See
also Ellithorp, Summit App. No. 18029, 1997 WL
416333; Sabulsky, 2002-Ohio-7275, 2002 WL
31886686; Terry, 151 Ohio App3d 234,
2002-Chio-7299, 783 N.E2d 959; and Coats,
2007-Ohio-761, 2007 WL 549462. But see, Nage!
v.  Horner, Scioto App. No. 04CA2975,
2005-Ohio-3574, 833 N.E.2d 300; and Marcum v.
Rice (July 20, 1999), Franklin App. Nos. 98AP717,
O8AP718, 98AP719, and 98AP721, 1999 WL
513813.

[6] {9 20} We now turn to R.C. 2744.0%(C). In
Fabian, the Seventh Appellate District was asked to
determine whether an employer intentional tort was
exempted from immunity under R.C. Chapter 2744
by R.C. 2744.09(C). Fabian, Jefferson App. No. 00
JE 33, 2001 WL 1199061. The appellate court

noted that the language of R.C. 2744.09(C) tracks
the language in the Ohio Public Employees Collect-
ive Bargaining Act, R.C. Chapter 4117, which cov-
ers all subjects that *497 “ ‘affect wages, hours,
terms and conditions of employment.” ” Id. at *4.
Applying R.C. 1.42 (“[w]ords and phrases that have
acquired a technical or particular meaning, whether
by legislative definition or otherwise, shall be con-
strued accordingly”), the appellate court found that
“[bJoth the language of [R.C. 2744.09(C) ] and
[prior] court decisions make clear that the term
‘conditions of employment’ refers to the conditions
an employee must meet to maintain employment,
not the conditions an employee works within.” 1d.

{] 21} We find the reasoning in Fabian per-
suasive and hold that R.C. 2744.09(C) **214 does
not except an employer-intentional-tort claim from
the general grant of immunity granted te a political
subdivision under R.C. Chapter 2744. See also
Terry, 151 Ohio App.3d 234, 783 N.E.2d 959; Dol-
is v. City of Tallmadge, 2004-Ohioc-4454, 2004 WL
1885348; and Coolidge v. Riegle, Hancock App.
No. 5-02-59, 2004-Ohio-347, 2004 WL 170319.

{] 22} We therefore find that neither R.C.
2744.09(B) or (C) strips the city of its immunity
under R.C. 2744.02 from appellant's intentional-tort
claim.

{1 23} Finally, appellant argues that R.C.
2744,02 is unconstitutional because it violates Sec-
tion 16, Article I of the Ohio Constitution, which
provides for open access to the courts and for suits
against the state. This argument has been rejected
by several Ohio courts, including the Ohio Supreme
Court. See Fabrey v. McDonald Police Dept.
(1994), 70 Ohio St.3d 351, 639 N.E.2d 31; Fahn-
buileh v. Strahan (1995), 73 Ohio St.3d 666, 653
N.E2d 1186; Terry, 151 Ohio App.3d 234, 783
N.EZ2d 959;. Dolis, 2004-Ohio-4454, 2004 WL
1885348; and Coolidge, 2004-Ohio-347, 2004 WL
170319.

{9 24} Likewise, Ohio appellate courts have re-
jected appellant's argument that R.C. 2744.02 is un-
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constitutional because it violates the Equal Protec-
tion Clauses of the Chio and United States Consti-
tution. See Dolis, 2004-Ohio-4454, 2004 WL
1885348; Fabian, and Coolidge, 2004-Ohio-347,
2004 WL 170319. We find the reasonmg and pre-
cedent of these cases to be persuasive.

{9 25} In light of all of the foregeing, we find
that the trial court did not err by granting the city's
summary-judgment motion against appellant on the
ground that the city was immune under R.C.
Chapter 2744 from appellant's employer-intention-
al-tort claim. Appellant's first assighment of error is
overruled.

{926} Assignment of error No. 2:

{§ 27} “The cowt erred in granting the city's
motion for summary judgment as to the Burean of
Workers' Compensation.”

(7] {9 28} Appellant argues that the trial court
erred by granting the city's motion for summary
judgment against the bureau. Appellant asserts that
even if the city is immune from liability under R.C.
Chapter 2744, R.C. 4123931, *498 specifically
R.C. 4123.931(I)}2) and (3),;/™ provides the bur-
eau with an independent right of recovery and sub-
rogates the bureau to appellant's rights against the
city with respect to past, present, and estimated fu-
ture payments of compensation and benefits. The
bureau did not appeal the irial court's grant of sum-
mary judgment in favor of the city and apainst the
burean.

FN1. R.C. 4123.931(I) states that “[t|he
statutory subrogation right of recovery ap-
plies to, but is not limited to * * *
(2)[a]mounts that a claimant would be en-
titled to recover from a political subdivi-
sion, notwithstanding any limitations con-
tained in [R.C.] Chapter 2744 * * *;
(3)[a]mounts recoverable from an inten-
tional tort action.”

[8[91[10f[11] {§ 29} We decline to address

appellant's argument as we find that he lacks stand-
ing to appeal the grant of the city's summary-judg-
ment motion against the bureau. It is well estab-
lished that an appeal lies only on behalf of a party
aggrieved by the final order appealed from. See
Midwest Fireworks Mig. Co., Inc. v. Deerfield Twp.
Bd of Zoning Appeals (2001), 91 Ohio 8t.3d 174,
743 N.E.2d 894. A party is aggrieved if it bas an in-
terest in the subject matter of the litigation that is
“immediate and pecuniary” rather than “a remote
consequence of the judgment.” Id. at 177, 743
N.E.2d 894. To have standing to appeal, the person
must be able to show he has a present interest in the
subject matter of the litigation and that he has
*%215 been prejudiced by the judgment of the
lower court. See Willoughby Hills v. CC. Bar's
Sahara, Inc. {1992), 64 Ohio St.3d 24, 591 N.E.2d
1203. The party seeking to appeal bears the burden
of establishing standing. See Deutsche Bank Trust
Co. v. Barksdale Williams, 171 Ohio App.3d 230,
2007-Ohio-1838, 870 N.E.2d 232.

{9 30} The record shows that the city raised the
issue of appellant's standing to appeal the grant of
the city's summary-judgment motion against the
bureau in its appellate brief. Yet although he filed a
reply appellate brief, appellant did not respond to
the argument at all. He has therefore failed to estab-
lish standing. In addition, while appellant may. have
an interest in the subject matter of the litigation (his
workers' compensation claim), we fail to see how
he was aggrieved by the decision of the trial court.
Certainly, the irial court's decision granting the
city's summary-judgment motion against the bureau
did not impede appellant’s ability to pursue his in-
tentional-tort claim against the city on appeal.

{1 31} We therefore find that appellant lacks
standing to appeal the trial court's decision granting
the city's motion for summary judgment against the
bureau. Appellant's second assignment of error is
overruled.

Judgment affirmed.

WALSH, P.J., and POWELL, J., concur.
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Fifth District, Richland County.
Debra L. ZIEBER, Plaintiff- Appellant
'
Robin HEFFELFINGER, et al., Defendan{s-Ap-
pellees.

No. 08CA0042,
Decided March 17, 2009,

Appeal from the Richland County Court of Com-
mon Pleas, Case No. 06 CV 883.

James H. Banks, Dublin, OH, for plaintiff-appel-
lant.

Timothy S. Rankin, Jeffrey A. Stankunas, Colum-
bus, OH, for defendants-appellees.

DELANEY, I

*1 {§ 1} Plaintiff-Appellant, Debra L. Zieber,
appeals the April 16, 2008 decision of the Richland
County Court of Common Pleas to grant Defend-
ants-Appellees’ Motions for Summary Judgment.
The facts giving rise to this appeal are as follows.

{9 2} Appellant has been a Deputy Clerk with
the office of Richland County Treasurer Bart
Hamilton since February 1998. Defendanti-Ap-
pellee, Robin Heffelfinger is the Chief Deputy
Clerk with the Richland County Auditor Pat Drop-
sey.

{1 3} The Richland County Treasurer's Office
and Auditor's Office share a database system. One
of Appellant's responsibilities in the Treasurer's Of-
fice is the mailings. On May 18, 2006, Appellant
had a discussion with an employee in the Auditor's
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Office concerning mailings issued from the data-
base system. Appellant followed up the discussion
with an email to the same Auditor's Office employ-
ee.

{9 4} Later that day, Heffelfinger came to the
Treasurer's Office to speak with Appellant concern-
ing the email. Heffelfinger had Appellant's email
and told Appellant that she wanted to speak
privately with her in Mr. Hamilten's office regard-
ing the email. Appellant voluntarily followed Hef-
felfinger into the empty office.

{7 5} While Appellant and Heffelfinger were
in the office, Heffelfinger stood with her back to
the closed door and faced Appellant, who stood
near the desk in the center of the room. The parties
then engaged in a loud discussion regarding the
email and the mailing system. The other employees
working in the Treasurer's office that afternoon
could hear the argument. After a few minutes, Ap-
pellant informed Heffelfinger that she was leaving.
Heffelfinger stepped forward and grabbed Appel-
lant's right wrist, but quickly released her wrist and
stepped back. Seconds later, Mona Adams from the
Treasurer's Office knocked on the office door and
simultaneously opened it. She opened the door a
few inches when it hit Heffelfinger's foot. Ms.

.Adams stuck her head in the door and asked Hef-

felfinger to move her foot, which she immediately
did. Ms. Adams opened the door the rest of the way
and walked into the room. She asked the parties to
stop yelling and for Heffelfinger to leave the Treas-
urer's Office.

{§ 6} Appellant and Heffelfinger both exited
the office and went to Appellant's desk. Appellant
sat at her desk and Appellant, Heffelfinger, and two
other Treasurer's Office employees professionally
discussed the database and mailing system. After
the ten-minute discussion, Heffelfinger leaned over
and hugged Appellant. Appellant hugged her back.
Heffelfinger then left the Treasurer's Office.
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19 7} The following Monday, Appellant and
Ms. Adams met with Mr. Hamilton about what had
occurred. Mr. Hamilton recommended that Appei-
lant file a police report, but Appellant declined stat-
ing that she wanted Mr, Dropsey to take disciplin-
ary action against Heffelfinger. Mr. Hamilton asked
the other Treasurer Office employees who wit-
nessed the incident to make written statements
about their observations. In their statements, the
witnesses stated that Appellant showed them bruis-
ing on her right wrist, '

*2 {7 8} Richland County Commissioner Gary
Utt spoke with Appellant a few days later. Commis-
sioner Utt was acting as a go-between for the Treas-
urer's Office and the Auditor's Office. Appellant
apparently requested that Heffelfinger's employ-
ment be terminated, but Commissioner Utt stated it
was an isolated incident. Appellant spoke further
with Mr. Hamilton who stated that Mr. Dropsey and
Heffelfinger were accusing Appellant of lying
about the incident.

{1 9} As a resuit of the incident, Appellant
states that she has suffered emotional stress that has
caused her diabetic condition to deteriorate so that
she now requires medication for treatment. She was
also afraid to use the restroom at work in fear that
she would run into Heffelfinger, further exacerbat-
ing her diabetes and causing kidney stones. She
stated that she suffered bruising to her right wrist
where Heffeifinger had grabbed it.

{9 10} On July 27, 2006, Appellant filed a
complaint against Heffelfinger and Defendant-Ap-
pellee, Richland County, in the Richland County
Court of Common Pleas. Because her complaint in-
cluded claims under 42 U.S.C. § 1983, Appellees
removed Appeliant's complaint to federal court.
Appellant filed a motion with the federal court re-
questing leave to file an amended complaint, which
eliminated her federal claims, and for remand. The
District Court granted Appellant's motion and re-
manded the matter back to the Richland County
Court of Common Pleas.

{9 11} In Appellant's amended complaint, she
alleged the following claims against Richland
County: (1) civil conspiracy, {2) negligent hiring
and retention, and (3) intentional infliction of emo-
tional distress. She alleged the following against
Heffelfinger: (1) assault and battery, (2) kidnap-
ping, and (3} intentional infliction of emotional dis-
tress. Appellant sought to recovery compensatory
damages, special damages, punitive damages, in-
junctive relief and reasonable attorney fees and costs.

{Y 12} Appellees filed individual motions for
summary judgment against Appellant's complaint,
On April 16, 2008, the Richland County Court of
Common Pleas granted summary judgment in favor
of Appellees on all of Appellant's claims. It is from
this decision Appellant now appeals.

{4 13} Appellant raises six Assignments of Er-
TOT:

{f 14} “I. THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT AND DIS-
MISSING ALL OF PLAINTIFF-APPELLANT'S
CLAIMS, SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{7 15} “IL. THE TRIAL COURT ERRED IN
FINDING THAT THE ACTS COMPLAINED OF
BY THE PLAINTIFF-APPELLANT ARE NOT
ACTIONABLE BASED UPON STATUTORY IM-
MUNITY SUCH THAT THE JUDGMENT MUST
BE REVERSED.

{§ 16} “lII. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE ISSUES OF ASSAULT AND BATTERY.

{Y 17} “IV. THE TRIAL COURT APPLIED
INCORRECT STANDARDS IN DETERMINING
THE ISSUES OF KIDNAPPING AND FALSE IM-
PRISONMENT.

{1 18} “V. THE TRIAL COURT IMPROP-
ERLY ANALYZED PLAINTIFF'S CLAIM OF IN-
TENTIONAL INFLICTION OF EMOTIONAL
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DISTRESS.

*3 {0 19} “VL. THE TRIAL COURTS DE-
TERMINATION OF PLAINTIFF-APPELLANT'S
CLAIMS OF NEGLIGENT HIRING/RETENTION
IS NOT SUPPORTED BY THE FACTS OF THIS
CASE.”

{9 20} Appellant's six Assignments of Error
address the trial court’s judgment entry granting
summary judgment in favor of Appellees. In the in-
terests of clarity and judicial economy, we consol-
idate the summary judgment issues presented in the
assigned errors and address them jointly.

{7 21} Summary judgment motions are to be
resolved in light of the dictates of Civ.R. 56. Said
rule was reaffirmed by the Supreme Court of Ohio
in State ex rel. Zimmerman v. Tompkins, 75 Ohio
St.3d 447, 448, 1996-Ohio-211:

{§ 22} “ Civ.R. 56(C) provides that before sum-
mary judgment may be granted, it must be determ-
ined that (1) no genuine issue as to any material
fact remains to be litigated, (2} the moving party is
entitled to judgment as a matter of law, and (3) it
appears from the evidence that reasonable minds
can come to but one conclusion, and viewing such
evidence most strongly in favor of the nonmoving
party, that conclusion is adverse to the party against
whom the motion for summary judgment is made.
State ex. rel. Parsons v. Fleming (1994), 68 Ohio
St.3d 509, 511, 628 N.E2d 1377, 1379, citing
Temple v. Wean United, Inc. (1977), 50 Ohio S5t.2d
317, 329, 4 0.034d 466, 472, 364 N.E.2d 267, 2747

{9 23} As an appellate court reviewing sum-
mary judgment motions, we must stand in the shoes
of the trial court and review summary judgments on
the same standard and evidence as the trial court.
Smiddy v. The Wedding Party, Inc. (1987), 30 Ohio
St.3d 35.

{9 24} Appellant argues the trial court erred in
its application of statutory immunity to her claims
against Richland County and Heffelfinger.

CLAIMS AGAINST RICHLLAND COUNTY

{9 25} We will first address the applicability of
statutory immunity to Appellant's claims of civil
conspiracy, intentional infliction of emotional dis-
tress and negligent hiring/retention against Ap-
pellee Richland County.

{f 26} R.C. Chapter 2744 was enacted by the
General Assembly to provide Ohio’s pelitical subdi-
visions with immunity from tort lability, with a
few enumerated exceptions. Wilsom v. Stark Cry.
Dept. of Human Services (1994), 70 Ohio St.3d
450, 452, 639 N .E.2d 105. A county is a political
subdivision under the statute. R .C. 2744.01(E). As
a general rule, “[e]xcept as provided in [R.C.
2744.02)(B) * * *, a political subdivision is not li-
able in damages in a civil action for injury * * * al-
legedly caused by an act or omission of the political
subdivision or an employee of the political subdivi-
sion in connection with a governmental or propriet-
ary function.” R.C. 2744.02(A)(1). R.C. 2744.02(B)
lists five exceptions to the general grant of im-
munity: the negligent operation of a motor vehicle
by an employee, R.C. 2744(B)(1); the negligent
performance of acts by an employee with respect to
a proprietary function, R.C. 2744.02(B)(2); the neg-
ligent failure to keep public roads in repair and
open, R.C. 2744.02(B)(3); the negligence of em-
ployees occwrring within or on the grounds of
buildings used in connection with the performance
of governmental functions, R.C. 2744.02(B)(4); and
when civil liability is expressly imposed upon the
political subdivision by statute, R.C. 2744.02(B)(5).

*4 {§ 27} Upon review of Appellant's claims
against Richland County, we find that the R.C.
2744.02(B) exceptions to immunity are not applic-
able and further, Appellant's claims of intentional
infliction of emotional distress and civil conspiracy
are specifically barred pursuant to R.C. 2744.02.
Ohio courts have consistently beld that political
subdivisions are immune under R.C. 274402 from
intentional tort claims. See Thayer v. W. Carrollton
Bd. of Edn, Montgomery App. No. 20063,
2004-Ohio-3921; Terry v. Oftawa Cly. Bd of Men-
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tal Retardation & Developmental Disabilities, 151
Ohio  App.3d 234, 783 NE2d 959,
2002-Ohio-7299; Fabian v. Steubenville (Sept. 28,
2001), Jefferson App. No. 00 JE 33, 2001 WL
1199061; Ellithorp v. Barberton City School Dist.
Bd of Edn (July 9, 1997), Summit App. No.
18029: Coats v. Columbus, Franklin App. No.
06AP-681, 2007-Ohio-761; and Sabulsky v. Trum-
bull  Cry, Trumbull App. No.2001-T-0084,
2002-Ohio-7275. See also' Wilson v. Stark Ciy.
Dept. of Human Servs. {1994), 70 Ohio St.3d 450,
639 N.E.2d 105 (“Consequently, except as specific-
ally provided in R.C. 2744.02(B)(1), (3), (4) and
(5), with respect to governmental functions, politic-
al subdivisions retain their cloak of immunity from
lawsuits stemming from employees' negligent or
reckless acts. * * * There are no exceptions to im-
munity for the intentional torts of fraud and inten-
tional infliction of emotional distress”); Hubbard v.
Canton City School Bd. of Edn., 97 Ohio 8t.3d 451,
2002-Ohio-6718, 780 N.E.2d 543, § 8, quoting
Wilson v. Stark Cty. Dept. of Human Servs. (1994),
70 Ohio St.3d 450, 452, 639 N.E2d 105 (“This
court has reviewed R.C. 2744.62(B)(5) in the con-
text of intentional torts and concluded that ‘there
are no exceptions to immunity for the intentional
torts of fraud and intentional infliction of emotional
distress' ™); USX v. Penn Central Corp. (2000}, 137
Ohio App.3d 19, 26, 738 N.E.2d 13 (“Civil conspir-
acy is considered an intentional tort”). § 28} Ap-
pellant next argues that R.C. Chapter 2744 is inap-
plicable to an employer intentional tort under R C
2744.09(B). R.C. 2744.09 scts forth several excep-
tions that remove certain types of civil actions en-
tirely from the purview of R .C. Chapter 2744. Wil-
liams v. McFarland Properties, 117 Ohio App .3d,
2008-Ohio-3594, 895 N.E2d 208, at § 13. R.C.
2744 .09(B) states that R.C. Chapter 2744 “does not
apply to * * * [clivil actions by an employee * kR
against his political subdivision relative to any mat-
ter that arises out of the employment relationship
between the employee and the political subdivi-
sion.”

{§ 29} While Appellant's injuries arguably oc-

curred within the scope of her employment, we
agree with the majority of other appellate courts
that have determined that an employer intentional
tort is not excepted under R.C. 2744.09(B} from the
statutory grant of immunity to political subdivi-
sions. See Williams, supra, Terry v. Otftawa Cty. Bd.
Of MRDD, 151 Ohio App.3d 234, 2002-Ohio-7299,
783 N.E2d 959; Chase v. Brookiyn City School
Dist . (2001) 141 Ohio App.3d 9, 749 N.E.2d 798;
Engleman v. Cincinnati Bd. of Edn. (June 22,
2001), Hamilton App. No. C-000597; Staniey v.
Miamisburg (Jan. 28, 2000), Montgomery App. No.
17912; Ventura v. Independence (May 7, 1998),
Cuyahoga App. No. 72326; Ellithorp v. Barberton
City School Dist. Bd, of Edn. (July 9, 1997), Sum-
mit App. No. 18029. But see, Nagel v. Horner, 162
Ohic  App3d 221, 833 NE2d 300,
2005-Ohig-3574 and Marcum v. Rice (July 20,

1999), Franklin App. Nos. 98AP717, 98AP718,

98AP719 and 98AP721. The rationale underlying
this finding is that an employer's intentional tort
against an employee does not arise out of the em-
ployment relationship, but occurs outside of the
scope of employment. Terry, supra; Williams,
supra, citing Brady v. Safety-Kleen Corp. {1991,
61 Ohio St.3d 624, 576 N.E.2d 722, paragraph one
of the syllabus. As stated in Terry, supra, we de-
cline to depart from established appellate law and
find that R.C. 2744.09(B) does not except an em-
ployer intentional tort from the immunity granted
under the Political Subdivision Tort Liability Act.

#5 {4 30} The remaining claim agamst Rich-
land County is Appellant's cause of action for negli-
gent hiring/retention. The parties agree that this tort
is excepted from statutory immunity under R.C.
2744.09(B) as this claim arose from the employ-
ment relationship between Appellant and Richland
County. Appellant argues in her sixth Assignment
of Error the trial couri erred in granting summary
judgment to Richland County on this claim. We
disagree.

{9 31} The elements of a negligent hiring and
retention claim are: (1) the existence of an employ-
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ment relationship; (2) the fellow employee's incom-
petence; (3) the employer's actual or constructive
knowledge of such incompetence; (4) the employ-
ee's act or omission which caused the plaintiff's in-
juries; and (5) the employer's negligence in hiring
or retaining the employee as a proximate cause of
the injury. Hull v. JC. Penney Co., Stark App.
No0.2007CAQ0183, 2008-Ohio-1073, at  29.

{9 32} The trial court determined that Appel-
lant's claim failed as matter of law because Appel-
lant did not provide any Civ.R. 56 evidence creat-
ing a genuine issue of fact that Heffelfinger had a
propensity toward violence or aggression to render
her an incompetent employee or that Richland
County was aware that Heffelfinger had such a
propensity prior to the incident on May 18, 2006.

{9 33} We agree with the trial court's determin-
ation upon our review of the evidence presented. In
Appellant's deposition, she testified that after the
May 18, 2006 incident, an employee told her that
Heffelfinger previously had a confrontation with
another employee. (Zieber Depo., pp. 65-68). Ap-
pellant also stated that she personally witnessed
Appellant yell at another employee. (Zieber Depo.,
p. 68). Appellant did not present any Civ.R. 56
evidence that Richland County was aware of Hef-
felfinger's conduct before the May 18, 2006 incid-
ent. Construing the facts in a light most favorable to
Appellant, we cannot find that Richland County had
actual or constructive knowledge of Heffelfinger's
incompetence,

{f 34} In response to Defendants-Appellees'
Motions for Summary Judgment, Appellant submit-
ted her affidavit concerning the events at issue. The
trial court determined that Appeliant's affidavit was
inconsistent with her prior deposition testimony and

the affidavit did not provide an explanation for the

contradictions to her prior testimony. As such, the
trial court found pursuant to Byrd v. Smith, 110
Ohio St.3d 24, paragraphs one and two of the syl-
labus, it would not “consider those affidavit state-
ments when evaluating whether or not genuine is-
sues of fact exist that would preclude summary

judgment.” (Judgment Entry, Apr. 16, 2008). Ap-
pellant did not raise this issue as an Assignment of
Error, but appears to argue it within her first As-
signment of Error that the trial court erred in grant-
ing summary judgment in favor of Appellees. Upon
our de novo review of this matter, we must agree
with the trial court's analysis and application of
Byrd supra.

*6 {f 35} Accordingly, Appellant's Assign-
ments of Error as they relate to the trial court's de-
cision to grant summary judgment in favor of Rich-

land County are overruled.

CLAIMS AGAINST HEFFELFINGER

{1 36} We will next address Appellant's claims
against Heffelfinger. As stated above, Appellant al-
leged the following against Heffelfinger: (1) assault
and battery, (2) kidnapping, and (3) intentional in-
fliction of emotional distress. Heffelfinger argued
in her motion for summary judgment that she was
entitled to summary judgment on Appellant's
claims based upon the statutory immunity granted
by R.C. 2744.03(A)(6).

{§ 37} R.C. 2744.03(A)(6) is the relevant stat-
ute when dealing with immunity for political subdi-
vision employees. It provides:

{9 38} “(A) In a civil action brought against *
* * an employee of a political subdivision to recov-
er damages for injury, death, or loss to persons or
property allegedly caused by any act or omission in
connection with a governmental or proprietary
function, the following defenses or immunities may
be asserted to establish nonliability:

{139y <=+ *

{q 40} “(6) In addition to any immunity or de-
fense referred to in division (A)7) of this section
and in circumstances not covered by that division
or section 3746.24 [providing immunity in situ-
ations involving voluntary cleanup of contaminated
property] of the Revised Code, the employee is im-
mune from liability unless one of the following ap-
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plies:

{9 41% “(a) His acts or omissions were mani-
festly outside the scope of his employment or offi-:
cial responsibilities;

{9 42} “(b) His acts or omissions were with
malicious purpose, in bad faith, or in a wanton or
reckless manner;

{9 43} “(c) Liability is ekpressly imposed upon
the employee by a section of the Revised Code.”

{9 44} “ R.C. 2744.03(A)}6) operates as a pre-
sumption of immunity.” Luzz v. Hocking Technical
College (May 18, 1999), Athens App. No. 98CA12,
citing Cook v. Cincinnati (1995), 103 Ohio App.3d
80,90, 658 N.E.2d 814, 820-821. It is a qualified
immunity, in the sense that it will attach so long as
one of the exceptions does not apply. Lufz, supra,
To defeat summary judgment in favor of Hef-
felfinger, Appellant was required to present evid-
ence tending to show a material issue of fact as to
one of the exceptions to qualified immunity, e.g.,
Heffelfinger's act was beyond the scope of employ-
ment or was performed with malicious purpose, in
bad faith, or in a wanton or reckless manner.

{{ 45} The trial court determined there was no
genuine issue of material fact as to whether Hei-
felfinger acted beyond the scope of her employment
or whether she acted with malicious purpose, in bad
faith, or in a wanton and reckless manner. We will
address each of Appellant's claims against Hef-
felfinger under our de novo review to determine the
applicability of R.C. 2744.03(A)(6).

{9 46} Appellant argues in her third Assign-
ment of Error the trial court erred in its determina-
tion of Appellant's claim of assault and battery
against Heffelfinger. We agree in part.

*7 1947} A cause of action for civil assault in-
volves “the ‘intentional offer or attempt, without
authorily or consent, to harm or offensively touch
another that reasonably places the other in fear of
such contact.” © Hopkins v. Columbus Bd. Of Educ.,

Franklin App. No. 07AP-700, 2008-Ohio-1515,
29 citing Batchelder v. Young, Trumball App.
No.2005-T-0150, 2006-Ohio-6097. A cause of ac-
tion for battery “involves the ‘intentional, uncon-
sented, contact with another.” “ Id Appellant's
claim for assault and battery is based upon the
heated exchange that occurred in the office culmin-
ating in Heffelfinger grabbing Appellant's wrist
with enough pressure to leave a bruise.

{9 48} We first find the trial court was correct
in its determination that the Civ.R. 56 evidence
presented did not demonstrate any genuine issue of
material fact that Heffelfinger's actions were done
with malicious purpose, in bad faith, or in a wanton
and reckless manner. “Wanton misconduct” has
been defined as a failure to exercise any care what-
soever. Jackson v. McDonald (2001), 144 Ohio
App.3d 301, 309, 760 N.E.2d 24 citing Hawkins v.
Fvy (1977), 50 Ohio St.2d 114, 4 0.0.3d 243, 363
NE2d 367, syllabus. In Roszman v. Sammert
(1971), 26 Ohio St2d 94, 96-97, 55 0.0.2d 165,
166, 269 N.E.2d 420, 422, the Ohio Supreme Court
stated that “mere negligence is not converted into
wanton misconduct unless the evidence establishes
a disposition to perversity on the part of the tort-
feasor.” The perversity must be under such condi-
tions that thé actor must be conscious that his con-
duct will in all probability result in injury. /4. at 97,
55 0.0.2d at 166, 269 N.E2d at 423. To act in
reckless disregard of the safety of others, the con-
duct must be of such risk that it is substantially
greater than that which is necessary to make the
conduct negligent. Thompson v. McNeill (1990), 53
Ohio St.3d 102, 104, 559 N.E.2d 705, 708.

{4 49} “Bad faith” has been defined as a “
‘dishonest purpose, moral obliquity, conscious
wrongdoing, breach of a known duty through some
ulterior motive or ill will partaking of the nature of
fraud.” “ Jackson v. Butler Cty. Bd of Cty. Commyrs.
(1991}, 76 Ohio App.3d 448, 454, 602 N.E.2d 363,
367, quoting Slater v. Motorists Mut. Ins. Co.
(1962), 174 Ohio St. 148, 21 O . O.2d 420, 187
N.E.2d 45, paragraph two of the syllabus. “Malice”
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has been defined as “willful and intentional design
to do injury.” Jd, 76 Ohio App.3d at 453-454, 602
N.E.2d at 367.

{1 50} However, examination of the issue of
whether the intentional tort of assault and battery is
within the scope of employment yields a different
result. In determining whether an employee's act is
within the scope of employment, the Ohio Supreme
Court set the following rationale in Byrd v. Faber
(1991), 57 Ohio St.3d 56, 58, 565 N.E.2d 584:

{4 51} “It is well-established that in order for
an employer to be liable under the doctrine of re-
spondeat superior, the tort of the employee must be
committed within the scope of employment.
Moreover, where the tort is intentional, as in the
case at bar, the behavior giving rise to the tort must
be ‘calculated to facilitate or promote the business
for which the servant was employed * * *. Little
Miami RR. Co. v. Wetmore (1869), 19 Ohio St. 110,
132; Tavior v. Doctor's Hosp. (1985), 21 Ohio
App.3d 154, 21 OBR 165, 486 N.E.2d 1249. For
example, an employer might be liable for an inten-
tional tort if an employee injures a patron when re-
moving her from the employer's business premises
or blocking her entry. The removal of patrons, who
may be unruly, underage, or otherwise ineligible to
enter, is calculated to facilitate the peaceful and
lawful operation of the business. Consequently, an
‘employer might be liable for an injury inflicted by
an employee in the course of removal of a patron.
See, ¢.g., Stewart v. Napuche (1952), 334 Mich, 76,
53 N.W.2d 676; Kent V.. Bradley
(Tex.Civ.App.1972), 480 S.W.2d 55.

8 {f 52} “However, the employer would not
be liable if an employee physically assaulted a pat-
ron without provocation. As we held in Vrabel v.
Acri (1952), 156 Ohio St. 467, 474, 46 0.0. 187,
390, 103 N.E.2d 564, 568, ‘an intentional and will-
ful attack committed by an agent or employee, to
vent his own spleen or malevolence against the in-

jured person, is a clear departure from his employ-

ment and his principal or employer is not respons-
ible therefor.” See, also, Schulman v. Cleveland

(1972), 30 Ohio St.2d 196, 59 0.0.2d 196, 283
N.E.2d 175. In other words, an employer is not li-
able for independent self-serving acts of his em-
ployees which in no way facilitate or promote his
business.”

{9 53} Construing the Civ.R. 56 evidence most
favorably to Appellant, we hold that there is gemu-
ine issue of material fact that Heffelfinger's action
of grabbing Appellant's wrist with enough force to
leave a bruise was not within the scope of Hef-
felfinger's employment as a2 Chief Deputy Auditor.
While the discussion between Heffelfinger and Ap-
pellant regarding the database system was calcu-
lated to facilitate or promote the business for which
the servant was employed, when Heffelfinger
orabbed Appellant's wrist to prevent her from leav-
ing the discussion, her act creates a genuine issue of
material fact whether Heffelfinger was acting out-
side the scope of employment.

{4 54} The Ohio Supreme Court has made a
similar determination regarding the exception to the
qualified immunity of a public emplovee. In order
to determine for purposes of governmental im-
munity ‘whether an attomey for the City of Cleve-
land was acting within the scope of his employment
when he physically assaulted his opposing counsel,
the Ohio Supreme Court stated,

{9 55} “We are unable to discern any grant of
authority in either the Revised Code or the Cleve-
land Municipal Charter which allows an assistant
law director to gratify his personal resentments,
either in the form of a physical assault or a lawsuit
arising therefrom, while engaged in the execution
of his appointed tasks.” Schulman v. City of Cleve-
land (1972), 30 Ohio St.2d 196, 197, 283 N.E.2d
175.

{7 56} We find Appellant has presented evid-
ence tending to show a material issue of fact as to
an exception to qualified immunity under R.C.
2744.03(A)6)(a} to defeat summary judgment on
this issue. Further, we find this same evidence
demonstrates a genuine issue of material fact as to
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Appellant's claim for battery. Considering the evid-
ence is a light most favorable to Appellant, we find
that Heffelfinger's act of grabbing Appellant's wrist
could be construed as an intentional, unconsented
touching of another. We note the ftrial court reached
the same determination on Appellant's claim for
battery and would have denied summary judgment
on that claim, but for its application of qualified
immunity to Heffelfinger.

{{ 57} The evidence in this matter, however,
does not lend the same credence to Appellant's
claim for assault. There was no evidence presented
that Heffelfinger intentionally offered or attempted,
without authority or consent, to harm or offensively
touch Appellant to reasonably place Appellant in
fear of such contact. In Appellant's deposition,
counsel asked Appellant what Appellant said to her
when they were alone in the office. Appellant re-
sponded, “It’s kind of hard to remember everything
she said because she was talking so loud. So I
would say that she said I didn't understand their
side would be one of them. I don't know. Mostly it
was that, and then she would talk over top of me
when T would try to explain.” (Zieber Depo., p. 35).
Counsel cross-examined Appellant regarding the
moments wher Heffelfinger grabbed Appellant's
wrist.

*9 {f 58} “A. She moved forward one time
that I can remember and that was to grab my wrist.

{7 59}"“Q. And you are saying she moved for-
ward to you or you stepped towards her and the door?

£9 60} “A. No. She grabbed me first before I
stepped forward.

{9 61} “Q. And that was precipitated by you
simply saying I'm leaving now?

{9 62} “A. 1 would think so, yes. * * *7
(Zieber Depo., p. 26).

{4 63} Appellant testified that other than Hef-
felfinger grabbing her wrist, there was no other

contact between her and Heffelfinger during the
time they were in the office alone. (Zieber Depo., p.
27).

{1 64} Accordingly, Appellant's first, second
and third Assignments of Error are sustained in part
and overruled in part.

{4 65} Appellant's fourth Assignment of Error
argues the trial court incorrectly determined Hef-
felfinger was entitled to judgment as a matter of
law on Appellant's claim of kidnapping, which the
trial court restyled as false imprisonment.

{% 66} False imprisonment occurs when a per-
son confines another intentionally without privilege
and against her consent within a limited area for
any appreciable time, however short. Bennett v.
Ohio Dept. of Rehab. & Corr. (1991), 60 Ohio
St.3d 107, 109, 573 N.E.2d 633. When an individu-
al voluntarily agrees to be in a certain place,
however, that individual is not confined since she is
not held against her will. Sharp v. Cleveland Clinic,
176 Ohio App.3d 226, 2008-Ohio-1777, 891
N.E.2d 809, at § 23 citing Denovich v. Twin Valu
Stores, Inc. (Feb. 23, 1995), Cuyahoga App. Nos.
67580 and 67922.

{5 67} As a first matter, we must determine
whether Appellant has presented genuine issues of
material fact to overcome Heffelfinger's presump-
tion of immunity pursuant to R.C. 2744.03(A)(6).
Appellant does not dispute that she voluntarily went
into the private office with Heffelfinger. Appellant
argues that the false imprisonment occurred when
Heffalfinger stood in front of the door and placed
her foot in front of the door. Using the analysis
stated above regarding R.C. 2744.03(A)(6), we can-
not find by construing these facts most favorably to
Appellant that Appellant has defeated the presurnp-
tion of Heffelfinger's immunity. First, Appellant
went into the room voluntarily. Second, the location
of Heffelfinger in the room does not demonstrate
Heffelfinger's action was outside the scope of em-
ployment or that she acted with malicious purpose,
in bad faith, or in a wanton or reckless manner. Ap-
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pellant testified that she could not say that Hef-
felfinger was standing in a position to prevent any-
one from entering the door. (Zieber Depo., p. 51).
Third, Appellant testified, as corroborated by Ms.
Adams, that when Ms. Adams attempted to open
the door and could not because of the placement of
Heffelfinger's  foot, Heffelfinger immediately
moved her foot so that Ms. Adams could fully open
the door and enter the room. (Zieber Depo., pp.
50-52, Adams Depo., 25-26).

*10 {f] 68} Appellant also argues that Hef-
felfinger's grabbing of Appellant's wrist could be
construed as imprisonment for purposes of the false
imprisonment claim. We disagree with this argu-
ment because Appellant testified that as soon as
Heffelfinger grabbed her wrist, Heffelfinger imme-
diately let go. While the contact may be sufficient
to constitute an unconsented and offensive touch
for purposes of battery, we cannot find the grabbing
of the wrist and immediate release to create a genu-
ine issue of material fact for purposes of false im-
prisonment. Construing the facts most favorably to
Appeliant, we cannot find a genuine issue of mater-
jal fact to overcome the presumption of immunity
pursuant to R.C. 2744.03(A)(6)- Assuming ar-
guendo the facts were such that Appellant met her
burden under R.C. 2744.03(A)(6), we find there ex-
ist no genuine issues of material fact as to her claim
for false imprisonment.

{1 69} Appellant's fourth Assignment of Error
is therefore overruled. '

{9 70} Appellant argues in her fifth Assign-
ment of Error the trial court incorrectly analyzed
Appellant's claim of intentional infliction of emo-
tiona! distress. We disagree. This Court discussed
the standard for demonstrating a claim for inten-
tional infliction of emotional distress in Hull v. J.C.
Penney, supra. We stated:

{§ 71} “The court correctly cited the seminal
case of Yeager v. Local Union 20 (1983), 6 Ohio
St.3d 369. In Yeager, the Supreme Court found one
who by extreme and outrageous conduct intention-

ally or recklessly causes serious emotional distress
to another is subject to liability for damages due to
the emotional distress. The Supreme Court warned
it is insufficient that the tortfeasor acted with tor-
tious, or even criminal, intent. It is insufficient to
show malice, or a degree of aggravation which
would entitle a plaintiff to punitive damages for
other torts. Liability for intentional infliction of
emotional distress requires conduct so outrageous
in character and extreme in degree as to go beyond
all possible bounds of decency, which would be re-
garded as atrocious and utterly impossible in a civ-
ilized community, Yeager at 374-375.” Id. at { 26.

{9 72} The trial court did not err in finding no
disputed facts as to whether Heffelfinger acted with
malicious purpose, in bad faith, or in a wanton or
reckless marner for the purposes of Appellant's
claim for intentional infliction of emotional dis-
tress. The Civ.R. 36 evidence does not rise to the
level of a conscious disregard of the fact that her
conduct would in all probability result in injury.
The next determination is whether Appellant has
established a genuine issuc of material fact that
Heffelfinger's alleged intentional infliction of emo-
tional distress was outside the scope of employ-
ment.

{9 73} Upon review of the record and constru-
ing the facts most favorably to Appellant, we can-
not find that Heffelfinger's interactions with Appel-
lant on May 18, 2006, and thereafter, remove Hef-
felfinger from her scope of employment in regards
to this specific claim. We further find that even if
Appellant overcame the presumption of immunity,
her claif for intentional infliction of emetienal dis-
tress would not survive summary judgment. We
agree with the trial court that Heffelfinger's actions
towards Appellant were not so outrageous in char-
acter and extreme degree as to go beyond all pos-
sible bounds of decency and to be regarded by a
civilized community as atrocious. Appellant's fifth
Assignment of Error is overruled.

*11 {9 74} Accordingly, pursuant to our above
analysis, we hereby overrule in part and sustain in
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part Appellant's first, second and third Assignments
of Error. We overrule Appellant's fourth, fifth and
sixth Assignments of Error in their totality.

{9 75} The judgment of the Richland County
Court is affirmed in part, reversed in part and re-
manded to the trial court for further proceedings
consistent with this decision and judgment entry.

JUDGMENT ENTRY

For the reasons stated in our accompanying
Memorandum-Opinion on file, the judgment of the
Richland County Court of Common Pleas is af-
firmed in part, reversed in part and remanded for
further proceedings consistent with this decision
and judgment entry. Costs are to be split between
Appellant and Appellees.

DELANEY, ], HOFFMAN, PJ. and WISE, J,
concur.

Ohio App. 5 Dist.,2009,

Zieber v. Heffelfinger

Slip Copy, 2009 WL 695533 (Ohio App. 5 Dist.),
2009 -Ohio- 1227
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P

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Tenth District, Franklin County.
Susan COATS, Administrator of the Estate of Lt.
Brandon Ratliff, Plaintiff-Appellant,

v.
City of COLUMBUS, Defendant-Appellee.

No. 06AP-681.
Decided Feb. 22, 2007.

Appeat from the Franklin County Court of Com-
mon Pleas.

Blue, Wilson and Blue, and Douglas J. Blue, for ap-
pellani.

Richard C. Pfeiffer, Jr., City Attorney, and Glenn
Redick, for appellee.

SADLER,P.J.

*1 {4 1} Appellant, Susan Coats, Administrator
of the Estate of Lieutenant Brandon Ratliff, de-
ceased (“appellant”), filed this appeal seeking re-
versal of a decision by the Franklin County Court
of Common Pleas granting summary judgment in
favor of appellee, City of Columbus (“appellee” or
“the City”). For the reasons that follow, we affirm
the trial court's decision.

{1 2} Brandon Ratliff (“Brandon”) was em-
ployed by the Columbus Health Department start-
ing in 1995, as a seasonal employee while still in
high school. In 2001, Brandon started working full-
time for the Health Department as a Disease Inter-
vention Specialist. At some point, Brandon ap-
proached Debbie Coleman, his manager at the
Health Department, and told ber he was experien-
cing financial problems and needed a job that

would pay him more money. The two discussed a
Health Education Program Planner position that
would be available as part of a grant program that
was funded for the period from October 1, 2002
through September 30, 2003. Brandon applied for
and was ultimately offered the position. Appropri-
ate personnel action forms were completed, and the
only action remaining to be taken was what was
xnown as the “civil service walkthrough,” which
entailed having Brandon sign some forms and have
his picture taken,

{9 3} The week before Brandon was to start in
his new position, he received orders to report for
military duty as part of the Army Reserves.
Brandon was deployed to Afghanistan, where he
served in a medical unit until he returned to Colum-
bus in June of 2003, Brandon returned to work at
the Health Department in September of 2003.

{4 4} While Brandon was deployed in Afgh-
anistan, Larry Thomas, Human Resources Director
for the Health Department, determined that since
Brandon had not completed the process of taking
his néew position, there was no requirement that the
position be held for him pending his return from
military service. Instead, the position was given to
Linda Norris, a Health Education Program Planner
in a different program, who was about to be laid off
from her position due to budget constraints. Ms.
Nortis questioned her placement in that position be-
cause she was aware the position had been offered
to Brandon before he left for military service, bul
was told that Brandon had not signed the papers ne-
cessary to actually take the position.

{{ 5} Thus, upon his return from military ser-
vice, Brandon returned not to the position he had
been about to start, but to his old job as a Disease
Intervention Specialist. Brandon was working in 2
work area in which he had no computer and no oth-
er work equipment other than a shared telephone,
which had not been the case before he was de-
ployed to Afghanistan. Brandon expressed to some

EXHIBIT
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of his co-workers that he felt hurt by this situation,
and like he had been demoted for some reason.

{7 6} In February of 2004, Brandon went to
meet with Thomas Horan, Assistant Commissioner
of the Health Department, to express his feelings
about the way he had been treated upon his return
from Afghanistan. Mr. Horan told Brandon he
would look into the situation to see if there was
anything that could be done, and that this process
would take a couple of weeks. Mr. Horan then dir-
ected Larry Thomas to investigate what had
happened and to see if anything needed to be done.
Mr. Horan also consulted with Alan Varhus of the
City Attorney's office regarding the issue.

*2 {{ 7} On March 5, 2004, Mr. Horan met
with Brandon again. Mr. Horan explained that
based on the review that had been conducted, he
believed the City had taken all legal steps it was re-
quired to take when Brandon returned to work. Mr.
Horan offered to hold further discussions regarding
the issue, but Brandon ultimately informed-him that
someone representing him would contact the City
for any further discussions.

{7 8} On March 15, 2004, the Columbus Dis-
patch published an article detailing Brandon'’s story.
The story was seen by a number of City officials,
including Mr. Horan, Dr. Teresa Long of the Health
Department, and Mayor Michael Coleman. Mayor
Coleman's Chief of Staff, Michael Schwarzwalder,
contacted Dr. Long and expressed Mayor Cole-
man's wishes that Brandon receive the promotion
he-had been.promised or a comparable job or, in the
lack of an available comparable job, that Brandon
at least be given the additional salary he would
have received with the promotion. Dr. Long then
began to take steps to follow the Mayor's wishes.

{7 9} Unfortunately, the efforts undertaken by
City officials on Brandon's behalf were not commu-
nicated ‘to him. On March 16, 2004, Brandon vis-
ited the office of Health Department's Employee
Assistance Program for counseling, where he ex-
pressed the mental and emotional problems he was

experiencing as a result of the situation. On March
18, 2004, Brandon shot and killed himself.

{4 10} Appellant, Branden's mother and the ad-
ministrator of his estate, filed this action alleging
two causes of action: one a survivorship action
seeking recovery for intentional infliction of emo-
tional distress, and the other a wrongful death
claim. The trial court ultimately granted summary
judgment to appellee, and appellant filed this ap-
peal alleging the following as the sole assignment
of error:

THE TRIAL COURT ERRED TO THE SUB-
STANTIAL PREJUDICE OF PLAINTIFF/AP-
PELLEE {sic) IN GRANTING DEFENDANT/AP-
PELLEE'S BECAUSE (sic) REASONABLE
MINDS COULD DIFFER AS TO WHETHER
DEFENDANT/APPELLEE  ACTED  WAN-
TONLY OR RECKLESSLY DIRECTLY AND
PROXIMATELY CAUSING INJURY AND
DEATH TO LIETENANT (sicy BRANDON
RATLIFF.

{§ 11} We review the trial court's grant of sum-
mary judgment de novo. Coventry Twp. v. Ecker

(1995), 101 Ohio App.3d 38, 654 N.E2d 1327.

Summary judgment is proper only when the party
moving for summary judgment demonstrates: (1)
no genuine issue of material fact exists; (2) the
moving party is entitled to judgment as a matter of
law: and (3) reasonable minds could come to but
one conclusion, and that conclusion is adverse to
the party against whom the motion for summary
judgment is made, when the evidence is construed
in a light most favorable to the nonmoving party.
Civ.R. 56(C); State ex rel. Grady v. State Emp.
Rels. Bd (1997), 78 Ohio St.3d 181, 183, 677
N.E.2d 343.

{9 12} The trial court conciuded that appellee
was entitled to judgment as a matter of law by ap-
plication of the immunity granted to political subdi-
visions by R.C. Chapter 2744. In reviewing a claim
of political subdivision immunity, R.C. Chapter
2744 sets forth a three-tiered analysis. Cater v

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://webz.westlaw.com/print/p’rintstream.aspx?pbc=E1D07ACE&destination=atp&utid‘—*1 . 6/2/2011



Page 3

‘Not Reported in N.E.2d, 2007 WL 549462 (Ohio App. 10 Dist.), 2007 -Ohio- 761

(Cite as: 2007 WL 549462 (Ohio App. 10 Dist.))

Cleveland (1998), 83 Ohio St.3d 24, 697 N.E.2d
610. First, R.C. 2744.02(A)(1) sets forth the general
rule that “a political subdivision is not liable in
damages in a civil action for injury, death, or loss
to person or property allegedly caused by any act or
omission of the political subdivision or an employ-
ee of the political subdivision in connection with a
governmental or proprietary function.” Next, it is
necessary to determine whether any of the excep-
tions to this general rmule listed in R.C
2744.02(B)(1) through (5) are applicable. Finally, if
it is determined that one of the exceptions might
apply, the political subdivision may assert one of
the affirmative defenses set forth in R.C.
2744.03(A). See Colbert v. Cleveland (2003), 99
Ohio St.3d 215, 2003-Ohio-3319, 790 N.E.2d 781.

*3 {4 13} In this case, there is no question that
appellee is a political subdivision entitled to the
general rule of immunity. Therefore, the issue is
whether any of the exceptions to immunity set forth
in R.C. 2744.02(B)1) through (5) would apply to
appellant's claims. Initially, we note that at the trial
court, there was some argument about whether ap-
pellee violated a statutory duty under the Uni-
formed Service Employment and Reemployment
Rights Act (“USERRA™). The trial court concluded
that jurisdiction to hear USERRA claims is vested
solely in the Federal courts, and the statute could
therefore not be used as the basis for appellant's
claims. In her appellate brief, appellant specifically
stated that she is not claiming any violation of
USERRA, the collective bargaining agreement cov-
ering City Health Department employees, or the
City's Management Compensation Plan. Thus, it is
not necessary for us to consider that portion of the
trial court's decision.

{1 14} Appellant's survivorship and wrongful
death claims allege the intentional infliction of
emotional distress. Ohio courts have traditionally
and consistently held that since R.C. 2744 .02 in-
cludes no provisions excepting intentional torts
from the general rule of immunity, political subdi-
visions are immune from intentional tort claims.

Feathersione v. City of Columbus, Franklin App.
No. 06-89, 2006-Chio-3130, citing Wilson v. Stark
Cty. Dept. of Hum. Sers. (1994), 70 Ohio St.3d 450,
1994-Ohio-394, 639 N.E2d 105; Hubbard v. Can-
fon City Sch. Bd Of Edn. (2002), 97 Ohio St.3d
451, 2002-Ohio-6718, 780 N.E.2d 543.

{9 15} Appellant argues that the cases applying
political subdivision immunity to intentional tort
claims are distinguishable because those cases in-
volved claims that were outside the employer-em-
ployee context. R.C. 2744.09 does establish an ex-
ception to immunity for claims by an employee of a
political subdivision arising out of the employee re-
lationship between the employee and the political
subdivision. However, Ohio courts have generally
held that intentional tort claims, by definition, can-
not arise out the employee relationship because
such intentional acts necessarily occur outside the
scope of the employee relationship. See Brady v.
Safety Kleen Corp. (1991), 61 Ohio St.3d 624, 576
N.E2d 722; Ellithorp v. Barberton City Sch. Dist.
Bd. of Edn. (Jul. 9, 1997), Summit App. No. 18029,

{1 16} Appellant argues that the exception to

political subdivision immunity set forth in R.C.

2744.02(B)4) should apply here. Prior to April 9,
2003, that section specified that political subdivi-
sions could be liable for negligence occurring on
grounds or buildings used in conjunction with a
governmental function. In Hubbard, supra, the
Ohio Supreme Court held that this language was
not limited to injuries suffered as a result of physic-
al defects within the property. Hubbard, at syllabus.

(1 17} We reiterate that R.C. 2744.02(B)
speaks solely in terms of negligence, a claim appel-
lant has not made. Even if the exception were not
limited to negligence claims, the General Assembly
amended R.C. 2744.02(B}4) effective April 9,
2003 to make it clear that the exception applies
only to cases where the injuries resulted from phys-
ical defects in the property. Appellant argues that in
this case, Brandon's injuries resulted from a course
of conduct that began when he left for military ser-
vice in October of 2002, and that the prior version
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of R.C. 2744.02(B)4) and, by extension, the Ohio
Supreme Court's decision in Hubbard, applies.
However, it is clear that Brandon did not suffer any
injury until after he returned to work in September
of 2003. Therefore, the amended version of R.C.
2744.02(B)(4) would apply, and since appellant’s
claims were not based on injury resulting from a
physical defect in appellee's property, the exception
would not apply even if negligence had been raised.

*4 {9 18} Appellant also argues that appellee's
immunity should be stripped away because appel-
lant acted in a wanton or reckless manner in its
dealings with Brandon. Appellant argues that R.C.
2744.03(A)5) would apply in this situation. R.C.
2744.03(A)(5) provides that:

The political subdivision is immune from liability
if the injury, death, or loss to person or property
resulted from the exercise of judgment or discre-
tion in determining whether to acquire, or how to
use, equipment, supplies, materials, personnel,
facilities, and other resources unless the judgment
or discretion was exercised with malicious pur-

pose, in bad faith, or in a wanton or reckless

manner,

{f 19} As we noted in Hiles v. Frankiin Cly.
Bd. of Commrs, Franklin App. No. 05AP-253,
2006-Ohio-16, R.C. 2744.03 does not create a basis
for lability, but rather provides immunities and de-
fenses to liability. Hiles, at 4 35. Under the frame-
work set forth in Cater, supra, it is only necessary
to consider whether one of the R.C. 2744.03 de-
fenses applies if it is first determined that one of the
exceptions to immunity in R.C. 2744 02(BX1)
through (5) applies, a hurdle appellant has not over-
come in this case. Further, even if one of the excep-
tions to immunity did apply, the question of wheth-
er appellce acted in a reckless or wanton manner is
only relevant to defeat a claim by the political sub-
division that its action involved “the exercise of
judgment or discretion in determining whether to
acquire, or how to use, equipment, supplies, materi-
als, personnel, facilities, and other resources” as
provided in R.C. 2744.03(A)5). The City has not

asserted that as a defense.

{9 20} Even if appellee did not have the benefit
of the immunity provided to political subdivisions,
appellee’ correctly argues that it would still be en-
titled to summary judgment, because Brandon's sui-
cide was an intervening cause for which appellee
cannot be held responsible. It is well-settled that
“[t]he general rule is that suicide constitutes an in-
tervening force which breaks the line of causation
stemming from the wrongful act, and, therefore, ihe
wrongful act does not render the defendant civilly
liable.” Fischer v. Morales (1987), 38 Ohio App.3d
110, 112, 526 N.E.2d 1098. An exception to this
general rule exists where the intervening cause
could have been reasonably foreseen or was a nor-
mal incident of the risk involved. Id at 112.

{4 21} In this case, Brandon's suicide could not
have been reasonably foreseen, nor was it a normal
incident of the risk involved. As we stated in Fisc-
her, “It is common knowledge that virtually all hu-
man beings experience depression of varying de-
grees at various times of their lives. Depression is
not an unusual emotional condition. Seldom does
depression lead to suicide .” Jd. It is truly tragic that
nobody with the City who was aware of the efforts
being made on Brandon's behalf communicated to
him that those efforts were being made, an act that
may well have prevented the outcome that oc-
curred. However, that failure cannot result in the
imposition of legal liability against the City, be-
cause Brandon's act could not have been foreseen,

%8 {9 22} Consequently, we overrule appel-
lant's assignment of error, and affirm the decision
of the trial court.

Judgment affirmed.
BROWN and WHITESIDE, JJ., concur.
WHITESIDE, J., retired of the Tenth Appellate
District, assigned to active duty under authority of
Section 6(C), Article IV, Chio Constitution.

Ohio App. 10 Dist.,2007.
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Sixth District, Lucas County.
Timothy R. VILLA Appellant,
v.
VILLAGE OF ELMORE, et al. Appellees.

WNo. 1.-05-1058.
Decided Dec. 16, 2005.

‘Background: Former village police officer brought
action against village, clerk of city municipal court,
newspaper, and newspaper's editor for violation of
expungement statute, invasion of privacy and de-
famation for release of information about convic-
tion against him for impersonating an officer and
charge against him for carrying a concealed
weapon, notwithstanding expungement orders. The
Court of Common Pleas, Lucas County, No. CI-
03-1818, granted summary judgment defendants,
and police chief appealed.

Holdings: The Court of Appeals, Parish, J., held that:
(1) order expunging officer's conviction of imper-
sonating a police officer that was not journalized
was not valid or enforceable;

(2) officer had no cause of action against village or
municipal court cletk under expungement statute
for failing to seal the record of his conviction and
charge or for producing information relating to the
conviction for impersonating an officer;

(3) village and municipal court clerk were not liable
for failure to seal record of charge against officer
for carrying concealed weapon under expungement
order the officer had obtained over 20 years earlier
or for not removing from his personnel file all doc-
uments relative to the weapon charge;

(4) village was exempt from action under Privacy

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

Act for release of information about conviction and
charge;

(5) village was immune from claim for common
law invasion of privacy; and

(6} newspaper and newspaper editor did not invade
officer’s right to privacy when they published art-
icles about charges against him. '

Affirmed.
[1] Criminal Law 110 €=1226(3.1)

110 Criminal Law
110XXVIH Criminal Records
110k1226 In General
110k1226(3) Expungement or Correction;
Effect of Acquittal or Dismissal .
110k1226(3.1) "k. In General. Most
Cited Cases
Expungement order signed by mumicipal court
judge expunging former village police officer's con-
viction for impersonating a police officer was not
journalized as required by rule to become effective;

letter from an official with the Attorney General's

office that referred to a copy of the order, memo
from clerk of court that referred to a certified copy
of the order, and document purported to be written
by municipal cletk regarding her search for officer's
expungement documents did not show the order
was in fact journalized. Rules Civ.Proc., Rule 58(A).

[2] Criminal Law 110 €=>1226(3.1)

110 Criminal Law
110XX VI Criminal Records
110k1226 In General
110k1226(3) Expungement or Correction,
Fffect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most
Cited Cases
Expungement order signed by municipal court
judge expunging former village police officer's con-
viction for impersonating a police officer that was
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not journalized was not valid or enforceable; order
was not file-stamped indicating the order had been
filed with the clerk for journalization, and fact that
the officer relied on its validity and others may
have believed it was valid did not constitute proof it
was valid. Rules Civ Proc., Rule 58(A).

[3] Criminal Law 110 €=1226(3.1)

110 Criminal Law
110XX VI Criminal Records
110k1226 In General
110k1226(3) Expungement or Correction,
Effect of Acquittal or Dismissal
~1310k1226(3.1) k. In General. Most
Cited Cases
Whether former village police officer had actu-
ally been previously convicted of impersonating an
officer was imelevant to determination of whether
an expungement order he obfained from municipal
court was valid. Rules Civ.Proc., Rule 58(A).

[4] Criminal Law 110 €551226(3.1)

1 10 Criminal Law
110XX VIl Criminal Records
110k1226 In General
110k1226(3) Expungement or Caorrection;
Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most
Cited Cases
Former village police officer had no cause of
action against village or municipal court clerk un-
der expungement statute for failing to seal the re-
cord of his conviction for impersonating an officer
and charge of carrying a concealed weapon or for
producing information relating to the conviction for
impersonating an officer; statutory order to ex-
punge officer's' conviction for impersonating an of-
ficer was not journalized as required by rule to be
effective and the order to expunge the charge of
carrying a concealed weapon for which he was not
convicted was granted judicially, not under statute.
R.C. § 2953.31 et seq.

[5] Clerks of Courts 79 €272

79 Clerks of Courts
79k72 k. Liabilities for Negligence or Miscon-
duct. Most Cited Cases

Criminal Law 110 €~-1226(3.1)

110 Criminal Law
L 1O0XXVIII Criminal Records
110k1226 In General
110k1226(3) Expungement or Cotrection;
Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most
Cited Cases

Limitation of Actions 241 €=>58(2)

241 Limitation of Actions
2411 Computation of Period of Limitation
24111(A) Accrual of Right of Action or De-
fense
241k58 Liabilities Created by Statute
241%58(2) k. Liability of Municipality

- or Public Officers. Most Cited Cases

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
former village police officer for carrying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not remov-
ing from his personnel file all documents relative to

-the weapon charge; there was no evidence showing

misconduct on part of the present clerk, any claim
against clerk in office at time of the order had
abated under two-year statute of limitations, and
there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
former village police officer for carrying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not remov-
ing from his personnel file all documents refative to
the weapon charge; there was no evidence showing
misconduct on part of the present clerk, any claim
against clerk in office at time of the order had
abated under two-year statute of limitations, and
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there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

Village and municipal court clerk were not li-
able for failure to seal the record of charge against
former village police officer for carrying a con-
cealed weapon under expungement order the officer
had obtained over 20 years earlier or for not remov-
ing from his personnel file all documents relative to
the weapon charge; there was no evidence showing
misconduct on part of the present clerk, any claim
against clerk in office at time of the order had
abated under two-year statute of limitations, and
there was no evidence in record that village re-
ceived notice of the order. R.C. § 2744.04.

[6] Criminal Law 110 €=21226(3.1)

110 Criminal Law
110XXVIII Criminal Records
110k1226 In General
© 110k1226(3) Expungement or Correction;
Effect of Acquittal or Dismissal
110k1226(3.1) k. In General. Most
Cited Cases
Village did not have duty to comply with ex-
pungement orders obtained by former village police
officer expunging his conviction for impersonating
an officer and his charge for carrying a concealed
weapon, where village had not received copies of
the orders from clerk of municipal court in action
against village for failure to seal its records.

[7] Records 326 €231

326 Records
3261] Public Access
32611(A) In General
326k31 k. Regulations Limiting Access;
Offenses, Most Cited Cases
Village was exempt from action under Privacy
Act for release of information about conviction
against former village police officer for impersonat-
ing an officer and charge of carrying a concealed
weapon, notwithstanding an expungement order;
officer's personnel file was maintained by and re-

leased by village's police chief, who kept the file as

a part of his duties as the chief law enforcement of-
ficer for the village and was exempt under excep-
tion for release of information by individual who
performed as principal fanction “activitfies] relat-
ing to the enforcement of the criminal laws”. R.C.
§§ 1347.04(AX1), 1347.10{A)(2).

[8] Municipal Corporations 268 €~=>747(3)

268 Municipal Corporations
268X1I Torts
268XII(B) Acts or Omissions of Officers or
Agents ' _
268k747 Particular Officers and Official
Acts
268k747(3) k. Police and Fire. Most
Cited Cases
Village was immune from former village police
officer's claim for common law invasion of privacy
for release of information about conviction against
him for impersonating an officer and charge of car-
rying a concealed weapon; political subdivision
was entitled to blanket immunity for tort action un-
der statute where no exception applied. R.C. §
2744.02.

19] Torts 379 €==351

379 Torts
3791V Privacy and Publicity
379IV(B) Privacy
3791V(B)3 Publications of Communica-
tions in General
379k351 k. Miscellaneons Particular
Cases. Most Cited Cases

Torts 379 €=2357

379 Torts
3791V Privacy and Publicity
3791V(B) Privacy
379IV(B)3 Publications or Communica-
tions in General
379k356 Matters of Public Interest or
Public Record; Newsworthiness
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379k357 k. In General. Most Cited
Cases
Newspaper and newspaper editor did not in-
vade police chiefs right to privacy when it pub-
lished articles about charges against him 30 years
carlier for impersonating an officer and carrying a
concealed weapon; articles were published within a
few weeks of police chief's appointment in response
to citizens' concern over his past performance in
law enforcement, information related to chief's pub-
lic life and was of legitimate concern to the public,
and there was no evidence the published informa-
tion was believed by the newspaper and editor to be
private.

Marilyn L. Widman and Ellen Grachek, for appel-
lant.

Michael K. Farrell and Kelly M. King, for appellees
The Press and Kelly Kaczala,

Teresa L. Grigsby, James E. Moan and P. Martin
Aubry, for appeliees Village of Elmore, Clerk of
Courts, and City of Sylvania Municipal Court.

DECISION AND JUDGMENT ENTRY
PARISH, J.

*1 {9 1} This is an appeal from a judgment of
the Lucas County Court of Common Pieas that
granted the motions for summary judgment filed by
appellees on appellant's claims of a violation of
Ohio's expungement statute, invasion of privacy

and defamation. For the following reasons, this-

court affirms the judgment of the trial court.

{7 2} Appellant sets forth nine assignments of
error:

{% 3} *1. The trial court erred when it determ-
ined as ‘immaterial’ the question of fact as to
whether Plaintiff was convicted of impersonating
an officer.

{7 4} “2. The trial court erred when it determ-
ined that the expungement order signed by Judge
Erb was not journalized.

{9 5} “3. The trial court erred when it determ-
ined that the expungement order signed by Judge
Erb was not valid and enforceable.

{§ 6} “4. The trial court erred when it ruled
that Plaintiff does not have a claim against any De-
fendant under R.C. 2935.31 et seq. becanse Judge
Handwork “must have issued the {expungement] or-
der pursuant to his judicial authority.’

{ 7} “5. The trial court erred when it found
Defendant Clerk had no liability for failing to seal
the record of the CCW charge, despite the existence
of a valid and enforceable expungement order.

{ 8 “6. The trial court erred when it found
Defendant Village did not have knowledge of either
expungement order.

{f 9} “7. The trial court erred when it determ-
ined Defendant Village was exempt from Ohio's
Privacy Act.

{7 10} “8. The trial court erred when it determ-
ined Plaintiff did not have any claim for cominon
law invasion of privacy against Defendant Village.

{9 11} “9. The trial court erred when it determ-
ined Plaintiff did not have any claim for common
law invasion of privacy against Defendants News-
paper and Editor.”

{7 12} The facts relevant to the issues raised on
appeal are as follows. Appellant was employed by
the village of Elmore as a police officer from Octo-
ber 1969 until April 27, 1970. The record contains a
letter dated May 2, 1970, to appellant from the vil-
lage clerk notifying appellant that his services as
deputy policeman were terminated as of April 27,
1970, and an undated memo from an officer with
the Elmore Police Department to the Lucas County
Sheriff's Office stating appellant was discharged on
April 29, 1970.

{§ 13} In August 1970, appellant was charged
in Sylvania Municipal Court with carrying a con-
cealed weapon (case no. 25224) and impersonating
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a law enforcement officer {case no. 25225). A court
journal entry for the weapon charge indicates appel-
lant entered a not guilty plea and contains a nota-
tion that the case was bound over to the grand jury.
A criminal docket index sheet confirms appellant
entered a not guilty plea to the weapon charge.
However, there is no indication in the record that
appellant was ever convicted of that charge. As to
the impersonating charge, the criminal docket index
sheet indicates a ‘“No C.” plea was entered.
However, the record also contains copies of sub-
poenas indicating the impersonating case was set
for trial on October 23, 1970. Under “remarks” on
the criminal docket index sheet is a notation that on
October 23, 1970, the case was continued to the call
of the prosecutor, along with the notation “Guilty.”

%2 {§ 14} The next event relevant to this ap-
"peal occurred in December 1976, when appellant
filed an application for expungement of his convic-
tion on the misdemeanor charge of impersonating a
police officer. On March 28, 1977, an order for ex-
pungemtent regarding that charge was signed by
Sylvania Municipal Court Judge William Erb. The
order referred to appellant's no contest plea and the
finding of guilty. The record also contains a copy of
an order for expungement regarding the weapon
charge signed July 26, 1978, by Lucas County
Court of Common Pleas Judge Peter Handwork.
That order referred to a journal entry dated Decem-
ber 21, 1970, which stated that no indictment was
found against appellant on the charge of carrying a
concealed weapon. The order further stated appel-
lant was entitled to expungement of the record of
the proceedings pursuant to R.C. 2953.31-2953.35.

{9 15} On July 17, 2000, appellee The Press, a
newspaper published in Millbury, Ohio, printed an
article which discussed the 1970 charges against
appetlant. The editor of the paper at that time was
appellee Kelly Kaczala. At the time the article was
published, appellant was employed as chief of po-
lice for the village of Walbridge, Ohio, an area
served by The Press. Appellees village of Elmore
(“village”) and the clerk of courts, City of Sylvania

Municipal Court, both made information regarding
the 1970 charges available in response to public re-
cords requests by The Press. Information made
available by the village of Elmore consisted of ap-
pellant's personnel file, which included two sub-
poenas on which were written the Sylvania Mumi-
cipal Court case numbers for the impersonating and
weapons charges. The reporter then went to the
Sylvania Municipal Court Clerk's Office and was
aliowed to review the criminal docket index sheet
containing information on the charges. The Press
published a follow-up article on December 10, 2001.

{4 16} On February 21, 2003, appellant filed a
complaint in the trial court against the village of EI-
more and the Clerk of Sylvania Municipali Court
claiming a violation of R.C. 1347 (the Ohio Privacy
Act), invasion of his common law privacy rights,
and a violation of the Ohio expungement siatutes (
R.C. 2953.31 et seq.). The complaint also asserted
claims against The Press and Kaczala for common
law invasion of privacy and defamation. Appellant
claimed an order for expungement regarding the
impersonation charge was entered with the clerk in
the Sylvania Municipal Court in 1977, and an order
for expungement of the concealed weapon charge
was entered with the Lucas County Court of Com-
mon Pleas in 1978. Appellant further claimed the
clerk of Sylvania Municipal Court and the village
of Elmore intentionally permitted The Press to have
access to sealed records and information that was
personal and confidential.

{4 17} On August 19, 2003, the trial court
denied a motion to dismiss filed by The Press and
Kaczala. A motion for summary judgment was filed
by appellees village and clerk on July 14, 2004, and
by appellees The Press and Kaczala on July 26,
2004. Appellant filed oppositions to both motions
and appellees filed replies. On July 19, 2005, the
trial court granted both motions for summary judg-
ment.

*3 {1 18} This court notes at the outset that in
reviewing a motion for summary judgment, we
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must apply the same standard as the trial court. Lo-
rain Natl. Bank v. Saratoga Apts. (1989), 61 Ohio
App.3d 127, 129, 572 N.E.2d 198. Summary judg-
ment will be granted when there remains no genu-
ine issue of material fact and, when construing the
evidence most strongly in favor of the non-moving
party, reasonable minds can only conclude that the
moving party is entitled to judgment as a matter of
law. Civ.R. 56(C).

{9 19} In support of his appeal, appellant as-
serts the trial court overlooked material facts which

raise genuine issues as to several of his claims. Ap- -

pellant’s first three assignments of error relate to the
charge of impersonating a police officer; for reas-
ons of clarity, we will address appellant's second
and third assignments of error before addressing the
first.

[1] {§ 20} In his second and third assignments
of error, appellant asserts the trial court erred by
finding that the expungement order from Sylvania
Municipal Court was never journalized and there-
fore pot valid and enforceable. In considering
whether the expungemment statutes were violated by
the clerk of the Sylvania Municipal Court, the trial
court found there was no evidence in the record that
the 1977 order to expunge the impersonating of-
fense was ever journalized. Civ.R. 58(A), effective
July 1, 1970, states that “[a] judgment is effective
only when entered by the clerk upon the journal.”
Appellant calls the court's attention to several docu-
ments which he claims raise a question of fact as to
whether the order was journalized, including a let-
ter-from an official with the Ohio Attorney Gener-
al's office that referred to a copy of the order; a
memo from the Lucas County clerk of courts that
referred to a centified copy of the expungement or-
der; and a document purported to be written by
Sylvania Municipal Clerk of Courts Bonnie
Chromik regarding her search for appellant's ex-
pungement documents. Upon review, however, we
find that none of the documents offered by appel-
lant show that the order was in fact journalized. Ac-
cordingly, the trial court properly found that the or-

der expunging the impersonating conviction was
not journalized and appellant's second assigtiment
of error is not well-taken.

[2] {9 21} Having determined there was no
evidence that the order was journalized, the trial
court found that it was therefore not valid and en-
forceable. In his third assignment of error, appellant
asserts the judgment was valid and enforceable re-
gardless of whether it was journalized. Appellant
appears to argue the order is valid and enforceable
because he relied on its validity. Appellant also at-
tempts to gloss over the absence of a file-stamped
and journalized order by citing to some documents
in the case file which referred to the order. The
documents cited by appellant, set forth above in
paragraph 20, do not constitute proof that the order
was valid. The issue before the trial court was not
whether there were other documents indicating
some people believed the order to be valid, or
whether appellant relied on the order's validity. The
question before the trial court, which it correctly
answered in the negative, was whether the expunge-
ment order was journalized. Ohio courts have con-
sistently held that a court acts and speaks only
through its journal. “[A] judge speaks as the court
only through journalized judgment entries” Willi-
am Cherry Trust v. Hoffmann (1985), 22 Ohio
App.3d 100, 103, 489 N.E.2d 832. “[{]n order to be
‘effective,” a court’s judgment, whatever its form
may be, must be filed with the trial court ¢lerk for
journalization.” (Emphasis in original.) Id. at 105,
489 N.E.2d 832. Further, the expungement order at
issue in this case is not file-stamped. As this court
has held, proper journalization requires “some in-
dication om the document that it was filed with the
trial court clerk and, most importantly, when.”
(Emphasis added.) Hoffmann, supra, at 106, 489
N.E.2d 832. Accordingly, the trial court did not err
by finding the impersonating expungement order
was not valid and enforceable and appeliant's third
assignment of error is not well-taken.

*4 [3] {1 22} Appellants first assignment of
erTror stems from the trial court's findings as dis-
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cussed above. In this assignment of error, appellant
argues the trial court erred by finding that whether
he was actually convicied of impersonating an of-
ficer was “immaterial™ in light of the failure of the
Sylvania Municipal Court to journalize the order.
As discussed above, the trial court based its finding
as to the validity of the expungement order on the
fact that the order was never journalized. The de-
termining factor was that the order was not journal-
ized; whether appellant was convicted of imperson-

ating an officer was irrelevant to the issue of the or-

der's validity. Appellant's first assignment of error
is not well-taken.

[4] {9 23} In his fourth assignment of error, ap-
peliant asserts the trial court erred by finding that
he did not have a claim against the village of El-
more and the Sylvania Municipal Court Clerk under
R.C. 2935.31 et seq. for failure to honor the seals
over his criminal records.

{1 24} As we found above under our discus-
sion of appellant's second assignment of error, the
expungement order signed by Judge Erb was not
valid because it was never journalized. On that
basis, appellant had no cause of action against the
village or clerk under R.C. 2953.31 et seq. for fail-
ing to seal the record of his two cases or for produ-
cing information relating to the conviction for im-
personating an officer. When the two orders herein
were signed, there were two kinds of expungements
in Ohio-judicial and statutory. A judicial expunge-
ment could be ordered when a defendant was
charged but never convicted of an offense. See City
of Pepper Pike v. Doe (1981), 22 Ohio St2d 374.
Once convicted, a defendant's remedy was a stat-
utory expungement as allowed by R.C. 2953.32 for
first offenders who applied to the sentencing court.
It was not until 1984, approximately seven years
after the orders in this case were signed, that a law
was enacted providing for the sealing of records in
cases which did not result in convictions. See R.C,
2953.51-.55. The expungement order signed by
Judge Handwork was enforceable as a “judicially
granted” expungement since it related to a charge

for which appellant was not convicted. However,
because the authority for the concealed weapon ex-

pungement was not statutory in nature, appellant

could not properly assert a claim under R.C.
2953.31 et seq. based on the clerk's disclosure of
documents related to the charge. Since the one or-
der was not journalized and the other was not stat-
utorily granted, appellant kad no statutory basis for
a claim for violation of his rights under R.C.
295331 et seq. Appellant's fourth assignment of er-
ror is not well-taken.

[5] {f 25} In his fifth assignment of error, ap-
pellant asserts the trial court erred by finding the
clerk and village had no liability for failing to seal
their records relating to the concealed weapon
charge. Appellant claims the clerk “failed to eradic-
ate its docket references to the criminal charges
from 1970.” The record reflects, however, that the
individual who was Clerk of the Sylvania Municip-
al Court when this action was filed was not in of-
fice when the expungement orders were signed
more than 25 years earlier and had no knowledge of
what may have occurred during that time in connec-
tion with the orders. Appellant has not presented
any evidence showing misconduct on the part of the
present clerk. Further, any claim against the clerk
who was in office in 1977 or 1978 abated many
years ago and cannot be asserted against the person
presently holding that position. Claims against pub-
lic officers in Ohio are governed by the same two-
year statute of limitations that applies to political
subdivisions. See R.C. 2744.04; Read v. Fairview
Park (2001), 146 Ohio App.3d 15, 764 N.E.2d 1079
. Appellant also claims the village should have re-
moved from his personnel file the subpoenas and
any other documents relative to the weapon charge.
However, as is discussed more fully below, there is
no evidence in the record that the village received
notice of the expungement order. Absent evidence
of notice, the village cannot be liable for failing to
seal or remove records from its files. Based on the
foregoing, appellant’s fifth assignment of error is
not well-taken.
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*5 [6] {7 26} In his sixth assignment of error,
appellant asserts the trial court erred by finding that
the village of Elmore did not have knowledge of
either expungement order. Appellant asserts the vil-
lage had “official records” pertaining to the case in
the form of subpoenas issued by the Sylvania Muni-
cipal Court to employees of the village. Appellant
states that the Clerk of the Lucas County Court of
Common Pleas and the Lucas County Sheriff's Of-
fice properly sealed their records of the charges.
Based on that information, appellant infers the vil-
lage must have received notice of the expunge-
ments and the failure of the village to seal its docu-
ments relative to the criminal charges was not be-
cause of lack of notice but for “some other reason.”
Appellant further assumes. that if the Sylvania Mu-
nicipal Court contacted the sheriff's office and the
common pleas court it must have also contacted the
village of Elmore, which held subpoenas issued rel-
ative to the two charges. Appellant has pointed to
1o such evidence, merely surmising that if the com-
mon pleas court and sheriff's office knew of the or-
ders, the village also must have known. Absent
evidence the village received copies of the orders or
otherwise was made aware of their existence, the
village cannot be held to have violated a duty to
keep its records sealed. Accordingly, because there
is no evidence in the record that the village of El-
more knew of the expungement orders we cannot
find that the village had 2 duty to comply with the
orders. Appellant's sixth assignment of error is not
well-taken.

(71 {§ 27} Appellant's final three assignments
of error raise issues relevant to his claims of inva-
sion of privacy brought against the village of El-
more, The Press and Kaczala. In his seventh assign-
ment of error, appellant asserts the trial court erred
by finding the village was exempt from the provi-
sions of R.C. Chapter 1347, known as Ohio's Pri-
vacy Act.

{928} R.C. 1347.10(A)(2) provides as follows:

{9 291 “(A) A person who is harmed by the use
of personal information that relates to him and that

is maintained in a personal information system may
recover damages in civil action from any person
who directly and proximately caused the harm by
doing any of the following:

(130} **+

{1 31} “(2) Imtentionally using or disclosing
the personal information in a manner prohibited by
law * * *” (Emphasis added.)

{7 32} However, R.C. 1347.04(A)(1} provides
exemptions from the privacy act for “[a]ny state or
local agency or part of a state or local agency that
performs as its principal function any activity relat-
ing to the enforcement of criminal laws; * % *7
{Emphasis added.)

{9 33} In its decision, the trial court found that
the village was exempt because there was no evid-
ence that it intentionally disclosed information pro-
tected by an expungement order. This court has
thoroughly reviewed the record of proceedings in
this case and finds there is no evidence the village
was aware of an executed expungement order as to
either 1970 case. Further, if the village intentionally
disclosed personal information in a manner prohib-
ited by law, the act would be protected by the ex-
emption specified in R.C. 1347.04{A)(1). above.
The record reflects that appellant's personmnel file
was maintained by the village police chief, who
kept the file as a part of his duties as the chief law
enforcement officer for the village. This file was
separate from personnel files for other village em-
ployees and it was the chief of police who actually
released appellant's file to the media. Because the
information was released by an individual who per-
formed as his principal function “activit[ies] relat-
ing to the enforcement of the criminal laws,” the
law enforcemeni exception in R.C. 1347.04(AX1)
applies. Accordingly, appellant's seventh assign-
ment of error is not well-taken. :

*6 [8] {] 34} In his eighth assignment of error,
appellant asserts the trial court erred by finding he
did not have a valid claim against the village for
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commeon law invasion of privacy. Pursuant to R.C.
2744.02(AX1), political subdivisions are entitled to
blanket imemunity for tort claims unless it is demon-
strated that the claim fits within one of the statutor-
ily recognized exceptions set forth in R.C.
2744.02(B). See Cater v. Cleveland (1988), 83
Ohio St.3d 24, 28, 697 N.E.2d 610. Even if one of
the exceptions applies, a political subdivision is en-
titled to have immunity reinstated if it is able to in-
voke ope of the affirmative defenses set forth in
R.C. 2744.03. In its motion for summary judgment,
the village claimed immunity under R.C. 2744 and
argued that none of the exceptions to immunity set
forth in R.C. 2744.02(B) applied. The village also
argued it had a defense pursuant to R.C.
2744.03(A)2) as conduct required or authorized by
law.

{9 35} Upon consideration of the five enumer-
ated exceptions to immunity, we find that none of
them apply to the village in this case. The excep-
tions set forth in R.C. 2744.02(B)(1) and (3) clearly
do not apply as the first refers to negligent opera-
tion of motor vehicles and the other to the failure to
keep public roads and grounds open, in repair and
free of nuisance. Next, R.C. 2744.02(B)(2) removes
a political subdivision's immunity in cases where
the loss is caused by the “negligent performance of
acts by their employees with respect to proprietary
functions of the political subdivisions.” However,
the provision of police services is not a proprietary
function; it is defined under R.C. 2744.01(C)2)a)
as a governmental function. Also, this exception re-
quires a showing of negligence. In this case, appel-
lant does not allege negligence on the part of the
village; in paragraphs 28, 30 and 38 of his com-
plaint, he alleges that the village “intentionally”
disclosed personal and confidential information
about him to The Press and Kaczala by providing
them access to sealed records. The exception set
forth in R.C. 2744.02(B)(4) likewise would not ap-
ply herein as it also refers to certain losses caused
by the “negligence” of employees. Finally, we find
that the exception to immunity stated in R.C.
2744.02(B)5) does not apply to the village. This

exception applies “when liability is expressly im-
posed upon the political subdivision by a section of

the Revised Code.” However, for the reasons dis-

cussed above, neither the Ohio expungement stat-
utes nor the Ohio Privacy Act impose liability on
the village in this case. Therefore, they cannot be
used to support the exception to immunity set forth
in R.C. 2744.02(B)(5). Accordingly, although the
immunity provided the village by R.C. 2744 .02(A)
is potentially subject to the five exceptions dis-
cussed above, we find that those excepticns have no
application to appellant's claim against the village
of Elmore. See Inghram v. City of Sheffield Lake
(March 7, 1996), 8th Dist. No. 69302 (finding that

- immunity applied when ne exception was triggered).

*7 {9 36} Appellant also argues the village is
not entitled to immunity for release of his records
because his claim against the village arises out of
his former employment with its police department.
In support, appellant cites R.C. 2744.09(B), which
states that R.C. Chapter 2744 does not apply to
civil actions by an employee against his political
subdivision relative to any matter that arises out of
their employment relationship. We find, however,
that this action did not arise out of an employment
relationship between appellant and the village of
Flmore. This case arose out of the village's disclos-
ure of several subpoenas issued to village officials
30 years earlier regarding their potential testimony
in the two cases against appellant in 1970. This
case is not about appellant's employment with the
village 35 years ago; it is about the village police
chief allowing the media to view the subpoenas in
appellant’s personnel file three decades after his
employment with the village was terminated. Fur-
ther, this court has held that R.C. 2744.09(B) does
not remove an employer's immunity for intentional
torts as granted under Chapter 2744. See Terry v.
Ottawa County Board of MRDD, ef al, 151 Ohio
App.3d 234, 783 N.E2d 959, 2002-Ohio-7299.
Based on the foregoing, appellant's eighth assign-
ment of error is not well-taken.
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[9] {§ 37} In his ninth assignment of error, ap-
pellant asserts the trial court erred by determining
he did not have a claim for common law invasion of
privacy against The Press and Kaczala. Appellant
bases his argument on the premise that appellees
were subject to valid and enforceable expungement
orders. He also argues that the records were not
public and were of no legitimate public interest.
Appellant claims the newspaper had “ample evid-
ence” the records had been sealed, but published
the information anyway. In support of this argu-
ment, appellant quotes the July 2000 articie which
stated “the records at the Lucas County Sheriff's
Office have reportedly been sealed.”

{9 38} Ohio courts have recognized that the
following five elements must be proved to establish
a claim for invasion of privacy by publication of
private facts: (1) the disclosure was public in
nature; (2) the facts disclosed concerned an indi-
vidual's private life, not his public life; (3} the mat-
ter publicized would be highly offensive and objec-
tionable to a reasonable person of ordinary sensibil-
ities; (4) the publication was made intentionaily,
not negligently and (5) the matter publicized was
not of legitimate concern to the public. Early v. The
Toledo Blade {1998), 130 Ohio App.3d 302, 342,
720 N.E.2d 107, citing Killilea v. Sears, Roebuck &
Co. (1985), 27 Ohio App.3d 163, 166-167, 499
N.E.2d 1291.

{7 39} First, upon review of the two articles in
question, we find that the information published did
not concern appellant's private life. The first article
was published July 17, 2000, under the headline
“New chief once charged for impersonating an of-
ficer.” It stated in part:

*§ {40} « * * * Timothy R. Villa, sworn in as
the new police chief in May, was charged in 1970
* with impersonating a police officer and camrying a
concealed weapon, according to the Sylvania Muni-
cipal Court.

{1 41} “Mr. Villa pled no contest to the charge
of impersonating an officer and was found guilty,

according to the Sylvania Municipal Court. He pled
not gunilty to the charge of carmying a concealed
weapon, and the case was bound over to the Lucas
County Grand Jury in September, 1970, according
to the Sylvania Municipal Court.

{9 42} “A disposition of the case was not on
file in the Lucas County Court of Common Pleas.
The records at the Lucas County Sheriffs office
have reportedly been sealed.”

{1 43} The second article was published
December 10, 2001, under the headline “Villa may
file suit against Elmore.” The article again men-
tioned that appellant pled no contest to a charge of
impersonating an officer and guilty to the concealed
weapon charge.

{Y 44} The information about which appellant
complains clearly related only to his professional
life in the area of law enforcement. The two
charges brought against appellant in 1970, arose
following a dispute between appellant and the vil-
lage of Elmore over whether his services as a police
officer had been terminated. The information was
published in 2000, within a few weeks of appel-
lant's being appointed police chief for Walbridge in
response to citizens' concern over appellant's past
performance in law enforcement. Clearly, the in-
formation published related to appellant's public
life and was of legitimate concern to the public ap-
pellant was then serving as chief of police. In a
democratic society, the role of the press as a check
against government ineptitude and corruption is vi-
tal to the well-being of society as a whole. The
right of a free press legally to seek information that
is part of a public record is absolute and unquali-
fied. In this case, The Press' articles served to docu-
ment the very concerns expressed by the citizens of
Walbridge over the selection of appellant as their
chief of police.

{y 45} Finally, there is no evidence The Press
or Kaczala intentionally published information it
believed was private. Based on all of the foregoing,
we find the trial court did not err by concluding ap-
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peliant did not have a claim against The Press or
Kaczala for commen law invasion of privacy, and
appellant's ninth assignment of error is not well-
taken.

{% 46} On consideration of the foregoing, this
court finds that there is no genuine issue of material
fact and appellees The Press, Kaczala, the village of
Elmore and the Clerk of Sylvania Municipal Court
are entitled to judgment as a matter of law. The
judgments of the Lucas County Court of Common
Pleas are affirmed. Appellant is ordered to pay the
costs of this appeal pursuant to App .R. 24. Judg-
ment for the clerk's expense incurred in preparation
of the record, fees allowed by law, and the fee for
filing the appeal is awarded to Lucas County.

#9 JUDGMENT AFFIRMED.
A certified copy of this entry shall constitute
the mandate pursuant to App.R. 27. See, also, 6th
Dist.Loc.App.R. 4, amended 1/1/98. -

MARK L. PIETRYKOWSKI, 1., ARLENE SING-
ER, P.J. and DENNIS M. PARISH, J., concur.

Ohio App. 6 Dist.,2005.

Villa v. Elmore
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App. 6 Dist.), 2005 -Ohio- 6649

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream. aspx?mt=Ohio&utid=1&prft=HTMLE&pbc=DF... 6/2/2011



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50

