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THE APPELLANT'S APPEAL DOES NOT PRESENT A MATTER
OF PUBLIC OR GREAT GENERAL INTEREST AND

DOES NOT INVOLVE A SUBSTANTIAL CONSTITUTIONAL QUESTION

The appeal of Appellant Beth Miller (nka Beth Knece) ("Beth") does not present this

Court with any issue worthy of discretionary jurisdiction. The court of appeals below declared

the final divorce decree of Beth and Norman Miller ("Norman"), which was entered pursuant to

an agreed judgment entry, null and void nearly six years after it was entered. Beth persuaded the

court of appeals that because the trial court judge did not personally sign the final divorce

decree-the judge instead authorized the magistrate to sign the judge's name to all judgment

entries that were agreed to and approved by the parties-the judgment entry that granted the

Millers their divorce was never effective. In other words, according to the court of appeals'

ruling, the Millers never were divorced.

Not content with the relief she received, Beth asks this Court to accept her discretionary

appeal and modify the court of appeals' judgment. She wants the court of appeals' judgment

upheld to the extent that it declared the parties' final divorce decree invalid, but she seeks the

additional relief of having the entire divorce action dismissed because Norman has died.

(Appellant's Memorandum In Support of Jurisdiction, at 9.) Her appeal to this Court, however,

presents no issue of public or great general interest, much less a substantial constitutional

question, for this Court to review.

The absence of an issue worthy of this Court's attention in Beth's appeal is reflected most

acutely in the proposition of law she presents to the Court. Conspicuously, Beth's lone

proposition of law sounds in error correction rather thar^ a proposed rule of law, making clear

that all she seeks is this Court's reversal of the court of appeals' judgment for a purported "abuse

of discretion." Unlike the propositions of law presented in the cross-appeal (discussed later in

this memorandum), Beth's proposition of law is nothing but a poorly-disguised assignment of
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error and hardly a matter deserving of this Court's attention. See S.Ct.Prac.R. 6.2(B)(4) (noting

that a proposition of law should be able to "serve as a syllabus for the case if appellant

prevails"); see, also, Drake v. Bucher (1966), 5 Ohio St.2d 37, 39.

There is another reason that Beth's appeal is not worthy of this Court's consideration.

Her claimed entitlement to have the underlying divorce case "abated" in its entirety due to

Norman's death presents an issue that is unripe for review. Though she claims an "abuse of

discretion" on the part of the court of appeals, Beth did not ask the court of appeals to abate the

underlying divorce case as part of the relief she sought. The Appellant's brief in the court of

appeals raised four assignments of error, none of which mentioned or had anything to do with the

theory that the underlying divorce case should be abated automatically following Norman's

death. The appeal below was focused solely on the issue of whether Beth was entitled to relief

from a divorce judgment. Thus, Appellant is asking this Court to "review" a determination that

has not yet been made.

Indeed, Beth seems mindful of the fact that the lower courts have yet to pass upon the

issue she presents in her appeal. Since the court of appeals' judgment in this case, Beth has

moved the trial court to dismiss the divorce complaint altogether due to Mr. Miller's death. She

has also filed a notice of appeal from the trial court's judgment entry on remand, in which the

trial court entered a divorce judgment "retroactive" to October 2005 in an effort to reinstate the

agreed divorce decree that the court of appeals vacated in this case. Beth is therefore poised to

raise the issue of Mr. Miller's death in the trial court and in the court of appeals. There is no

need ior this Court io prematare'.y address the issue raised r:. Beth's appeal when the lower

courts have not yet done so.
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The Appellant's appeal is not worthy of this Court's attention, as it is little more than an

attempt to use this Court as a shortcut to relief that the lower courts have not yet decided whether

to grant. While this Court should exercise jurisdiction over the cross-appeal, it should not accept

Beth's appeal in this case.

THE CROSS-APPEAL PRESENTS A MATTER
OF PUBLIC OR GREAT GENERAL INTEREST

In contrast to the Appellant's appeal in this case, the cross-appeal presents this Court with

an issue truly of public or great general interest that is worthy of this Court's exercise of

jurisdiction. Our society of laws relies on a foundational principle that judgment entries are

final, enforceable, and effective. Litigants must be able to rely on the finality of a court's final

judgment, particularly in cases where it was entered pursuant to a court-approved agreement of

the parties and unchallenged for years thereafter. This principle is particularly robust in

domestic relations cases, especially where litigants rely on divorce or dissolution decrees as the

bases for remarrying, starting a "second" family, and structuring their financial and business

affairs. A procedural formality or a legal technicality-here, a signature of the court that

purportedly does not comply with Ohio Civil Rule 58(A)-should not stand in the way of that

finality, especially when the procedural formality does not call into question the genuineness of

the court's judgment or the fact that it was agreed to by the parties.

The cross-appeal here presents an important issue for this Court to resolve, as the Fifth

District Court of Appeals has interpreted Civ.R. 58(A) in a manner that undermines the principle

of finality. In this case, the trial court judge did not personally sign the final divorce decree;

rather, it was signed on the trial judge's behalf by the magistrate assigned to the case. The judge

had authorized the magistrate to sign the judge's name to all judgment entries that were agreed to
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and approved by the parties. The court of appeals held that the signature was not proper and that

the judgment entry that granted the Millers their divorce never went into effect.

This holding below has implications that reach far beyond the parties to the instant case.

The decision of the court of appeals undermines and "undoes" thousands of judgment entries and

what otherwise would be final orders across the state of Ohio. These potentially void orders

affect dramatically, detrimentally, and immediately the lives of many Ohio citizens and their

families. The ripple effects of this ruling by the court of appeals are immense and staggering.

Previous litigants in domestic relations cases in Delaware County and across the state must now

revisit the validity of judgments long believed to be final. Where those judgments are not fmal,

the previous litigants are being subjected to difficult questions of how the suddenly-invalid

judgments impact their day-to-day lives. This appeal presents a classic case of the "law of

unintended consequences"-in this case, the law of unintended and bad consequences.

One need only look at the Millers' case to see the sort of chaos that erupts from the

decision below. The court of appeals decided that the judgment granting the Millers a divorce-

which was entered pursuant to an agreed entry of the Millers-was not a final order. So the

court of appeals has determined that the Millers' marriage never ended and, therefore, their

divorce case remained pending. The judgment, then, calls into question the subsequent

marriages of both parties. And now, with Norman Miller having died, there is more and greater

uncertainty with respect to his estate: for example, if the judgment of the Court of Appeals

stands, who is the decedent's surviving spouse?'

' This appeal is brought by Rebecca S. Nelson-Miller (Norman's second wife) as administrator of
Norman Miller's estate. The court of appeals below issued a judgment entry substituting
Rebecca Nelson-Miller for Norman Miller as a party to the appeal. (Judgment Entry, Dec. 29,
2010.)
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These practical consequences of the decision by the court of appeals are of interest to

more persons than the Millers. As the Columbus Dispatch reported after the court of appeals'

decision, there were at least 700 divorces similar to this one where the judge authorized a

magistrate to sign the fmal entry on his behalf when the judgment was rendered pursuant to an

agreement of the parties. Ludlow, Judge Told to Sign 700 Entries His Aide Signed (June 9,

2011), Columbus Dispatch at B3. Almost certainly, this preliminary estimate is extremely

conservative. In response to an inquiry from counsel, the Delaware County Common Pleas

Court indicated that the number is closer to 4,400 (the number of final orders issued by Judge

Krueger between January 1, 2001 and June 30, 2011), including 2,932 orders ending marriages

by divorce or dissolution.

Yet, this troubling issue is not confined to just one county or even one appellate district.

Courts of appeals in other districts have grappled with cases in which parties have sought to

invalidate judgments based on the argument that the trial court did not comply with the signature

requirement in Civ.R. 58(A). Less than two months ago, the Second District Court of Appeals

decided a case challenging the validity of a judgment that contained a "rubber stamp" signature

of the judge. Lamb v. Lamb, 2d Dist. App. Nos. 24076 and 23538, 2011-Ohio-2970.

Significantly, the Lamb court came to a much different result than did the Fifth District Court of

Appeals in this case.

There is an interdistrict conflict in the way that the courts of appeals have interpreted the

effect of a court's failure to comply with Civ.R. 58(A). The Fifth District Court of Appeals in

rhis -case-l-ias held-that there is no ilnal judgment (in essence, the `Judgment" is a nullity) when

the trial judge did not personally sign it. In contrast, the Second District Court of Appeals has

held that the trial judge's failure to sign the judgment renders the judgment voidable and does not
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prevent the judgment from becoming final if no appeal is taken from it. See Lamb at ¶ 12; Platt

v. Lander (May 7, 1991), 2d Dist. App. No. 12371, 1991 Ohio App. LEXIS 2117, at *4-*5.

Thus, the court of appeals' holding in this case with respect to the effect of a trial court's

noncompliance with the signature requirement in Civ.R. 58(A) conflicts directly with the

holdings in Platt and Lamb. And it is not inconceivable that there are many more cases lurking

throughout the state in which trial judges have not personally signed judgment entries.

This case presents this Court with an opportunity to address and remedy a critical

situation that has undesirable consequences. There now are real-life examples of the practical

and very serious problems created by the ruling of the court of appeals. The following is a

sampling of the issues that attorneys in Delaware County already have faced in the wake of the

unfortunate decision of the court of appeals in this case.

• Subsequent Marriages: If parties to a "void" divorce have remarried, such as the

Millers in this case, are those marriages invalid or bigamous? If a party to a previous divorce

judgment issued, as here, by Judge Krueger asks for a legal opinion regarding his ability to

remarry, what opinion can the attorney give? Is it "safe" for that person to marry again without

running the risk of having two spouses?

• Property Distribution. A party to a previous divorce judgment wins the lottery. If the

judgment was not personally signed by the trial judge, is the ex-spouse entitled to half of the

lottery winnings as a division of marital property?

• The Surviving Spouse. If a party to a "void" divorce has remarried and later dies before

the divorce has been declared "void," who is that deceased spouse's surviving spouse? This

question must be answered in the instant case. Is Cross-Appellant Rebecca Nelson-Miller

(Norman Miller's second wife) or Appellant Beth Knece (Norman Miller's first wife) the
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surviving spouse? Which spouse can elect against the will or claim the family allowance or live

in the mansion house? If a party to a "void" divorce judgment dies, what is the effect on the

person's estate? For example, does the deceased suddenly have a surviving spouse,

notwithstanding the good-faith belief that there was a divorce? In this case, if Norman's second

wife, as administrator of his estate, sells property of the estate, is she personally liable for

liquidating assets to which Beth might have a claim?

• Children. A divorced woman remarries and has two children with her second husband.

Are her children with her second husband considered to have been born out of wedlock? Were

the child support orders applicable to her first husband valid and enforceable?

• Legal Ethics. What ethical obligations do domestic relations practitioners in Delaware

County have to contact clients whose divorce entries might not be final?

• Contempt. Was a party who served jail time for contempt unconstitutionally imprisoned

if the child or spousal support order that was violated was not personally signed by the judge? If

a former spouse now chooses to violate visitation orders, can the spouse be found in contempt?

•"Fixing" the Problems. In the thousands of cases with apparently invalid final orders,

can the court "fix" the problem with retroactive or nunc pro tunc entries? What notice would

have to be given to the parties? Would hearings be required?

These questions are likely just the tip of the iceberg. The court of appeals' judgment

below has implications that reach far beyond these parties by setting forth a rule of law that casts

doubt upon the validity of hundreds, and possibly even thousands, of judgments that long ago

were deemed final by the parties affected by them. This Court should accept this appeal to

decide what the "signature" requirement in Civ.R. 58(A) means and to decide the legal effect of

7
4703198d1



a trial judge's approval of a judgment entry being signed on the judge's behalf in lieu of

personally signing it.

STATEMENT OF THE CASE AND FACTS

In September 2004, Beth filed a complaint for divorce against Norman in Delaware

County. Norman filed an answer and counterclaim, and the case was referred to a magistrate of

the Delaware County Court of Common Pleas. Three months later, a document was filed with

the trial court with both the handwritten title, "Memorandum of Agreement," and a typewritten

title, "AGREED JUDGMENT ENTRY (DECREE OF DIVORCE)." The document was mostly

typewritten, but it also contained numerous handwritten changes initialed by the parties. This

document, complete with the handwritten revisions, was signed by the parties and their counsel.

The "Agreed Judgment Entry" also contains a signature line for the trial court judge

assigned to the case. Above the signature line is a handwritten signature that legibly reads

"Everett H. Krueger"; next to the signature is a slash and initials that read "LS." A Shared

Parenting Plan and a child-support worksheet also were docketed on the same day and also

contained the same signature.

In October 2005, nearly ten months after the "Agreed Judgment Entry" was filed, the trial

court entered a document captioned "Judgment Entry Decree of Divorce." That judgment entry

states in its entirety: "The Court, sua sponte hereby adopts and incorporates the document filed

December 27, 2004 titled, `Memorandum of Agreement' as an Agreed Judgment Entry (Decree

of Divorce) as a final Journal Entry, Decree of Divorce." The Judgment Entry shows the same

signature as the previously-entered "Agreed Judgrnent Entry": the signatare reads "Everett H.

Krueger" followed by a slash and initials appearing to be "LS."

8
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After the decree of divorce, both Beth and Norman remarried. In 2007, after Norman

moved to amend the shared parenting plan and recalculate child support, the parties once again

reached an agreement and resolved post-decree issues by agreed judgment entries.

In 2009, Beth moved to vacate the "Judgment Entry Decree of Divorce" filed in October

2005 and to strike the "Agreed Judgment Entry (Decree of Divorce)" filed in December 2004.

For the first time, Beth challenged the validity of the final decree on the basis that both the

Agreed Judgment Entry and the final Decree of Divorce were signed by the magistrate on behalf

of the trial court judge.

A magistrate (not the same magistrate who presided over the parties' divorce proceedings

in 2004 and 2005) set Beth's motion for an evidentiary hearing. In advance of that hearing, Beth

served a subpoena upon Judge Krueger to testify. Judge Krueger moved to quash the subpoena

and, along with the motion, submitted an affidavit that spoke to the signatures on the Agreed

Judgment Entry of Divorce and the final Decree of Divorce. Specifically, Judge Krueger stated

in his affidavit that he expressly authorized Lianne Santellani-Sefcovic, the duly-appointed

magistrate for all domestic relations cases, to sign his name to "to all judgment entries that were

agreed to and approved by the parties."

Judge Krueger did not testify at the hearing on Beth's motions. The parties stipulated

that the Agreed Judgment Entry, the Shared Parenting Agreement, the final Decree of Divorce,

and the Agreed Judgment Entry all were signed with Judge Krueger's name by Magistrate

Sefcovic. (Magistrate's Decision, Jan. 26, 2010, at 3.)

Faiiovving the evidentiary hearing, the magistrate issued a written decision overruling

Beth's motion. The magistrate concluded that the contested entries complied with Civ.R. 53 and

that it was within Judge Krueger's authority to delegate to the magistrate the duty of signing his

9
4703198v2



name to agreed judgment entries. Emphasizing the evidentiary fact that Judge Krueger

authorized Magistrate Sefcovic to sign his name to the agreed judgment entries, the magistrate

reasoned that Judge Krueger could validly delegate his duty to sign under these circumstances.

(Id. at 11.) And even assuming that the signature was not authorized, the magistrate concluded

that the Decree was "at most ... voidable" and that Beth had "waived any defect in this decree by

her own conduct; using the terms of the decree for her own individual purposes and benefit, and

by failing to object to the defect even after she should have known." (Id.) Indeed, both parties

relied on the entries for their own individual purposes-for example, both Beth and Norman

remarried.

Beth filed objections to the Magistrate's Decision. The trial court overruled the

objections and approved the Magistrate's Decision, adopting it as the entry of the court. (See

Judgment Entry, Aug. 19, 2010.)

Beth appealed the trial court's judgment to the Fifth District Court of Appeals. Among

other issues, she once again raised the validity of the final Decree of Divorce and the Agreed

Judgment Entry, contending that they never were valid because Judge Krueger himself did not

sign them. The court of appeals agreed with Beth and reversed the judgment of the trial court,

holding that the Decree of Divorce was not a final, appealable order. 2011-Ohio-2649, at ¶ 43.

Applying reasoning from a case in which it had found a "rubber stamp" signature invalid, the
r

court of appeals observed that the judge personally "must sign the [judgment] entry" to render a

valid judgment under Civ.R. 58 Id. at ¶ 36, citing Flores v. Porter, 5th Dist. App. No. 2006-CA-

42; 2007-Ohio-48 1.

The court of appeals remanded the case to the trial court "for further proceedings to enter

a Final Decree of Divorce so that [Beth] can proceed on her arguments based on the underlying
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Memorandum of Agreement." Id. at ¶ 46. The court of appeals did not explain how the trial

court could enter a final Decree that was validly retroactive to October 2005. Nonetheless, on

remand, the trial court issued a judgment entry stating that the parties "are granted a divorce

effective 10/14/2005 under the terms and conditions of the parties' own memorandum of

agreement filed on December 27, 2004." (Judgment Entry, June 7, 2011). The judgment entry

did not state that it was being issued nunc pro tunc. Since the trial court's entry purporting to

grant a divorce retroactive to October 14, 2005, Beth has (1) filed a notice of appeal from that

judgment entry and (2) moved the trial court to dismiss the divorce complaint altogether due to

Norman's death.

ARGUMENT IN RESPONSE TO APPELLANT'S PROPOSITION OF LAW

Response to Appellant's Proposition of Law: When deciding an appeal that
seeks to vacate a final decree of divorce, a court of appeals is not required to
sua sponte consider whether the divorce action should abate due to the death
of one of the parties.

The Appellant's appeal seeks to capitalize upon the court of appeals' holding that the

divorce decree ending the marriage of Beth and Norman Miller was not a "final judgment"

because it was not personally signed by the trial judge. The court of appeals below accepted

Beth's argument that Civ.R. 58 required the trial judge's personal signature. The court of

appeals found that the magistrate signing an agreed judgment entry of the parties on behalf of the

trial judge (with the trial judge's authorization) did not create a fmal appealable order. 2011-

Ohio-2649, at ¶ 42.

In light of its holding (the propriety of which is challenged in the cross-appeal), the court

of appeals remanded the matter to the trial court "for fiirther proceedings to enter a Final Decree

of Divorce," which would then allow Beth to proceed on her arguments on the merits of her

Civ.R. 60(B) motion to vacate that decree. Id. at ¶ 46. Unsatisfied with this ruling, Beth
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contends that the court of appeals erred in remanding for this purpose. Instead of remanding the

matter for the trial court to enter a final decree (i.e., by having the trial judge personally signing

the judgment), Beth says that the court of appeals should have dismissed the divorce action

entirely because Norman died in 2010. See State ex rel. Litty v. Leskovyansky (1996), 77 Ohio

St.3d 97, 99 (reciting the general rule that a divorce action abates by operation of law if one of

the parties dies before a final decree of divorce). Citing to authority for the proposition that

divorce actions abate upon the death of one of the parties, Beth asks this Court to accept this case

solely to correct the court of appeals' determination of what is to happen on remand.

(Appellant's Memo., at 10-12.)

Beth's appeal rests on the premise that the court of appeals was correct to declare the

final Divorce Decree, which was entered per an agreed judgment entry and which the parties

relied upon as such for years, never to have been a final appealable order. But, even if that

decision were correct (which the Cross-Appellant contends it is not), Beth's requested relief

asks this Court to preemptively decide the abatement issue before the trial court and the court of

appeals have had a chance to decide it in the first instance. There is no reason for this Court to

usurp the jurisdiction of the lower courts simply because Beth disagrees with the scope of the

remand ordered by the court of appeals.

Further solidifying the premature nature Beth's appeal is the fact that Beth did not raise

the issue of abatement in the appeal below. Though she claims an "abuse of discretion" on the

part of the court of appeals, Beth did not ask the court of appeals to declare the divorce action

abated by operation of law. Despite the fact that Cross-Appellant Rebecca Miller successfully

moved to substitute for Norman as a party below, Beth did not bring up the issue of abatement at

all: her arguments focused exclusively on the issue of whether Beth was entitled to relief from a
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divorce judgment. Not surprisingly, then, the court of appeals did not decide any issue with

respect to whether the divorce action should be considered abated.

The Appellant wants this Court to decide that the court of appeals should have found the

parties' divorce action abated. So, she is asking this Court to act as a reviewing court over a

deterniination that has not yet been made. But this Court need not-and should not-address an

argument that was not before the courts below. See, e.g., State v. Johnson, 128 Ohio St.3d 107,

2010-Ohio-6301, at ¶ 3 fn. 2 (declining to address an argument that was not raised as an

assignment of error in the court of appeals); McKimm v. Ohio Elections Comm. (2000), 89 Ohio

St.3d 139, 149 fn. 3 (declining to address an argument raised for the first time in this Court).

Unless and until the lower courts decide the issue, there is no reason for this Court to step in

prematurely-particularly here, where there is a legitimate question and serious doubt whether

the Appellant's major premise (i.e., that there was no final judgment of divorce) is correct. See

Argument In Support of Cross-Appeal, post at 15-21.

The prematurity of Beth's appeal is also reflected by her own actions since the court of

appeals' judgment in this case. Beth has moved the trial court to dismiss the divorce complaint

altogether due to Norman's death. She has also filed a notice of appeal from the trial court's

judgment entry on remand, in which the trial court entered a divorce judgment "retroactive" to

October 2005, in an effort to reinstate the agreed divorce decree that the court of appeals vacated

in this case. There is no need for this Court to prematurely address the issue raised in Beth's

appeal when the lower courts have yet to decide it.

; flr the foregoing reasons, this Court should decline to ac: ept jurisdiction over the

Appellant's appeal.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW IN CROSS-APPEAL

Cross-Appeal Proposition of Law No. I: When a trial judge authorizes the
magistrate to sign a judgment entry, the signature affixed by the magistrate
on the judge's behalf satisfies the "signature" requirement in Civil Rule 58.

Ohio Civ. R. 58(A) provides that, when entering a judgment, "* * * the court shall

promptly cause the judgment to be prepared and, the court having signed it, the clerk shall

thereupon enter it upon the journal. A judgment is effective only when entered by the clerk upon

the journal." (Emphasis added.) Thus, the Rule identifies the signature of "the court" as a

prerequisite to the clerk of court entering a judgment into the court's journal.

Civ.R. 58(A) speaks only to the requirement that the court signs the judgment before it is

entered by the clerk. As a textual matter, it does not speak to the way in which the court

effectuates that signature requirement. In this case, the trial judge expressly authorized the

magistrate to sign his name to judgment entries that were agreed to and approved by the parties.

As the magistrate noted in the decision denying Beth's motion to vacate the final Decree of

Divorce, "[a] duty can be delegated, and in this case the Judge delegated the duty of authorizing

his signature on those documents not requiring any contest or independent adjudication."

(Magistrate's Decision, Jan. 26, 2010.) Under circumstances such as these, where the trial court

expressly authorizes a magistrate to affix the judge's signature to a judgment entry, Civ.R. 58(A)

should be deemed satisfied.

The purpose of Civ.R. 58(A)'s signature requirement is to set forth "a clear and

unequivocal indication in the record that the action is that of the judge." Peters v. Arbaugh

(1976), 50 Ohio App.2d 30, 36 (Whiteside, J., concurring). A judge's signature affixed by the

magistrate can provide that unequivocal indication. Where, as here, the trial judge expressly

authorizes the magistrate to sign on his behalf, there is no lack of unequivocal indication that the

action is that of the judge. See King v. King (1882), 38 Ohio St. 370, 371 (finding that the trial
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judge's failure to sign the judgment entry did not affect the entry's validity when it was entered

by direction of the judge).

This Court should grant jurisdiction in this matter to clarify the Civ.R. 58(A) signature

requirement. It can determine whether the trial court may validly delegate the act of signing a

judgment, pursuant to an agreed entry of the parties or otherwise.

Cross-Appeal Proposition of Law No. II: If the trial court fails to comply
with the signature requirement of Civ. R. 58(A) by failing to personally sign
the judgment entry, the resulting judgment is voidable, not void, and may be
attacked only through a direct appeal. A party is estopped from collaterally
attacking the validity of the judgment. (State ex rel. Lesher v. Kainrad
(1981), 65 Ohio St.2d 68, followed and extended.)

Even if this Court were not inclined to hold that a trial judge could validly delegate to a

magistrate the duty to sign an agreed judgment entry, Cross-Appellant's second proposition of

law posits a logical rule of Ohio law that is deserving of this Court's consideration. If the trial

judge does not personally sign a judgment, it does not necessarily follow that the judgment

should be declared "void," as if it had never happened. This is especially so in the context of an

agreed judgment entry of the parties.

A. The Court of Appeals' Analysis Is Inconsistent With This Court's Precedent.

In State ex rel. Lesher v. Kainrad (1981), 65 Ohio St.2d 68, this Court was called upon to

determine the validity of a divorce judgment that was entered out of compliance with Civ.R. 53.

There, the referee did not prepare a report required by Civ.R. 53(E)(1); instead, the referee

prepared a judgment entry, signed it, and obtained the trial judge's signature to effectuate the

final judgment. Id. at 70. Neither party filed objections to the entry or filed a timely appeal from

the judgment. Id. at 68.

Two years after the divorce judgment was entered, the wife moved to hold the husband in

contempt for failure to pay back child support. After he was found in contempt, the husband
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filed an action seeking writs of mandamus and prohibition against the trial judge and the

magistrate. The husband's theory of relief was that all previous orders of the judge and referee,

including the final judgment of divorce, "were null and void" due to the lack of compliance with,

inter alia, Civ.R. 53 and 58.

This Court rejected the husband's theory. In doing so, this Court was cognizant of the

effect of determining a judgment void: "[i]t is as though proceedings had never occurred; the

judgment is a mere nullity." Id. at 71, quoting Romito v. Maxwell (1967), 10 Ohio St.2d 266,

267. Despite recognizing that the referee and the trial court did not comply with Civ.R. 53's

mandatory duties, this Court nonetheless declared that those failures rendered the judgment

voidable and not void. Id. In other words, the husband could have voided the divorce judgment

based upon the trial court's lack of compliance with Civ.R. 53, but his failure to pursue

"appropriate remedies" in a timely fashion (e.g., a direct appeal from the judgment) acted "as an

estoppel" to his ability to do so. Id.

Not lost on this Court was the practical effect of a contrary ruling. By declaring the

judgment "voidable" instead of "void," the Court avoided the public policy nightmare of

"finding many alleged divorces complete nullities." Id. In other words, the Court recognized

that the problem of Civ.R. 53 compliance was potentially widespread, such that multitudes of

divorce judgments would have been placed in jeopardy if the Court had adopted a rule that

rendered the Lesher judgment "void." See, also, Christy v. Christy (June 12, 1997), 4th Dist.

App. No. 96CA902, 1997 Ohio App. LEXIS 2692, at *12 (applying Lesher to find a judgment

voidable, and not void, when it failed to satisfy Civ.R. 54(A)).

This case presents a crisis similar to the one that this Court sought to avoid in Lesher.

Though this case involves ari alleged violation of Civ.R. 58 rather than Civ.R. 53, it nonetheless
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implicates the same sort of issue that was at stake in Lesher. C£ Baldesari v. Baldesari, 6th Dist.

App. No. L-10-199, 2011-Ohio-2957, at ¶ 38 (finding consent judgment entry regarding child

custody to be "voidable," not "void," despite noncompliance with Civ.R. 53 requirement that

trial judge file a separate document adopting, rejecting, or modifying the magistrate's decision),

citing Lesher. By declaring the Millers' divorce judgment null and void, the court of appeals has

held that the Millers never were divorced. Worse yet, the same reasoning applied in this case

effectively declares hundreds or thousands of divorces/dissolutions to be complete nullities,

potentially throwing into chaos the lives of thousands of well-meaning couples who sought to

terminate marriages by the laudable mechanism of agreed judgment entries.

B. The Court of Appeals' Judgment Underscores the Presence of a
Conflict Among the Appellate Districts Regarding the Proper
Interpretation of Civ.R. 58.

The deleterious consequences of the court of appeals' decision aside, there is another

reason cutting in favor of this Court's acceptance of a discretionary appeal in this case. The

analysis of the Fifth District is not followed by other courts of appeals in Ohio. hi other cases,

courts of appeals have found, under analogous circumstances, that judgments not personally

signed by the trial judge are merely voidable and do not render the judgments void.

Besides the Fifth District, at least two other appellate districts in Ohio have dealt with the

effect of the trial court's failure to comply with the signature requirement in Civ.R. 58(A). The

Second Appellate District has spoken on the issue twice, both times in the context of a court's

"rubber stamp" signature in lieu of the trial judge physically signing the judgment. Nearly two

months ago, in La.mb v. Lamb, 2d Dist. App. Nos. 24076 and 23538, 2011-Ohio-2970, the

Second District visited the issue in a context similar to the one in this case-a party seeking to

vacate a divorce judgment several years later on the basis that the trial court judge had not signed

it.
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In Lamb, the parties' marriage was dissolved through entry of a dissolution decree and

separation agreement. Id. at ¶ 3. Fourteen years later, the ex-wife invoked the domestic relations

court's jurisdiction to determine her portion of the husband's pension benefits (pursuant to the

parties' separation agreement) and obtained a ruling from the magistrate. Id. at ¶ 7. The former

husband objected, but did not raise any issue regarding the validity of the original dissolution

decree. Id. at ¶¶ 7-8. One year later, however (and nearly 17 years after the dissolution

judgment), the former husband moved to vacate the decree, arguing for the first time that it was

invalid and unenforceable because the court's judgment entry bore a "rubber stamp" of the

judge's name in lieu of the judge's signature. Id. at ¶¶ 8-10 and fn. 2? The domestic relations

court denied his motion, finding (as the trial court did in the Millers' case) the decree to be valid

and enforceable.

On appeal, the court of appeals agreed with the appellant that a rubber stamp was not a

valid signature within the meaning of Civ.R. 58. Id. at ¶ 11; cf. Rowe v. The Aetna Casualty &

Surety Co. (1941), 69 Ohio App. 291, 299-300 (finding that a "facsimile signature" of the

probate judge did not render a judgment invalid). But the Second District did not hold that the

original dissolution decree was a void judgment that never became final. Id. at ¶ 12. Relying in

part on its own precedent in Platt v. Lander (May 7, 1991), 2d Dist. App. No. 12371, 1991 Ohio

App. LEXIS 2117, the Second District held that the rubber stamp signature rendered the trial

court's judgment merely voidable. Id. at ¶¶ 12-13. A voidable judgment-in contrast to a void

one-becomes final when no appeal is taken from it. Id. at ¶ 13. And when no appeal is taken

from-it, a-party becomes estopped from challenging the validity of the judgment. Id. See, also,

Z Coincidentally, the party who made this argument was represented by the same counsel as the
Appellant in this case. That party, through the same counsel, has filed a discretionary appeal in
this Court. Lamb v. Lamb, Ohio Supreme Court Case No. 2011-1308 (filed Aug. 1, 2011).
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Platt at * 4-5 (holding that a judgment containing a rubber stamp of the trial judge's signature

was voidable, not void); Brewer v. Gansheimer, 11th Dist. App. No. 2001-A-45, 2001-Ohio-

4305 (finding that even if the judge had not signed the judgment, that was not a valid basis to

declare the judgment void).

Lamb, Platt, and Brewer show that the court of appeals' approach in this case is not the

only one that can be faithful to Civ.R. 58 and orderly civil procedure. In particular, Lamb and

Platt stand for the proposition that a "voidable rubber-stamped order becomes final when no

appeal is taken." Lamb at ¶ 13, citing Platt. Equally importantly, Lamb heeds the foundational

principle of finality of judgments, finding that a party is estopped from challenging the validity

of a judgment based on the court's purported noncompliance with the signature requirement. Id.

Indeed, in the instant case, the Lamb court likely would have found that Beth was estopped from

raising an issue as to the magistrate signing for the trial judge because Beth (1) never appealed

the Decree of Divorce, (2) had relied on it (e.g., by getting remarried), and (3) had even failed to

raise validity of the decree as an issue when Norman moved in 2007 to amend the parties' shared

parenting plan and recalculate child support.

Admittedly, there are appellate districts that join the court of appeals below in holding

that a rubber-stamped judgment entry is not a final appealable order. See, e.g., In re Mitchell

(1994), 93 Ohio App.3d 153, 154 (Eighth District deciding effect of rubber stamp signature). By

holding that the court's failure to personally sign the judgment under Civ.R. 58 means there was

no final appealable judgment in the first instance, these courts effectively hold such judgments to

be-nullities (i.e., void). But all these cases refieci is thai there is a difference of opinion in how to

treat judgments that do not strictly comply with the "signature" requirement of Civ.R. 58.
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This case is worthy of jurisdiction to resolve this conflict among the appellate district

and, in particular, to reconcile the Civ.R. 58 "signature" cases with this Court's holding in State

ex rel. Lesher. While the trial judge's procedure for handling agreed entries in this case may not

have been ideal, it is a needless disruption of finality to open such judgments to attack when such

an issue should be raised, if at all, on a direct appeal. Indeed, the court of appeals' ruling in this

case has spawned chaos from ajudgment that both parties relied upon as final.

What was once a final Decree in divorce has now been tossed aside, resulting in multiple

proceedings in the trial court and the court of appeals. There are now questions about who is

Norman's surviving spouse, what the status of the divorce judgment is, and whether there can

even be a divorce judgment in light of Norman's death. These issues are now on the table in the

trial court and the court of appeals, all because the court of appeals has decided that a judgment

entry entered pursuant to an agreement of the parties was never final-even though both parties

fully intended it to be so. The chaos in this case could easily be replayed in other cases involving

similar circumstances where a party seeks to vacate a judgment entry long thought to be final.

This Court should accept this Cross-Appeal in order to determine whether this chaotic course of

events is truly required by Ohio law.
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CONCLUSION

For the reasons discussed above, the cross-appeal in this case implicates an issue of

public and great general interest, as the court of appeals holding effectively declares void

multitudes of divorces or dissolutions that were long ago deemed final. The Appellee/Cross-

Appellant accordingly requests that this Court accept jurisdiction over the cross-appeal and

decide the important issues presented.
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rationale if the entry is combined with a decision or opinion; 4. the judge's signature; 5. a

time stamp indicating the filing of the judgment with the clerk for journalization; and, 6.

where applicable, a Civ.R. 54(B) determination and Civ.R. 54(B) language.'

(Underlining added.) ld. at 109." td. at¶11-12.

{¶39} In Peters v. Arbaugh, (1976), 50 Ohio App.2d 30, 361 N.E.2d 531, the

Tenth District Court of Appeals examined a judgment ent"ry where the issue was

whethr;r a final, appealable order existed pursuant to Civ.R. 58. Judge Alba VlPhiteside

wrote in hts concurrence;

{1[40} "* ** Civ.R. 58 provides that the court shall promptly cause the

judgment to be prepared and, the court having signed lt, the clerk shall thereupon enter

it; A judgment is effective only when filed with the clerk for joumaliaation, ***'

(Emphasis added.)

{141} 'Nt is my view, as we originally held herein, that there can be no judgment

urtiiess and until it is signed by the court, that;is by the judge personally. The affixing of

the judge's name by some unknown person who then initials the 'signature' cannot meet

tho requirement by Civ.R. 58 that the court sign the judgment. The purpose of this

requirement is obvious. There need be a clear and unee{uivocal indication in the record

that the action is that of the judge. An initialed 'signature' does not furnish that degree

of clarity and certainty that is required. This is especially true where the decision and

judgment are contained in a single writing since thereis no prior indication either-orally

in open court or by a writing of the court's decision with which the initialed signature

judgment can be.compared to ascertain whether or ndt the judgment truly constitutes

theaction of the judge."
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{142) The January 26, 2010 Magistrate's Decision, in denying Appellant's

Motion to Vacate and Strike, concluded that the trial court is permitted to delegate the

duty of signing a judgment to the rnagistrate. Pursuant to the dictates of Civ.R. 53 and

Civ.R. 58, we find this conclusion to'be in error. A court may not supersede the Rules

of Civil Procedure to give authQrityto a magistrate to sign the judge's name to a

judgment. We further find that under the confines of Civ.R. 53 and Civ.R. 58, there is

no differentiatian between an "agreed judgment" and a'"judgment " Therefore, in this

case, the October 14, 2005 Judgment Entry Decree of Divorce is not a final, appealable

order because it is not signed bythe court pursuant to Civ.R. 58.

{143} We hereby sustain Appoilanfs first and second Assignments of Error that

the trial court erred in fmding that the October 14, 2005 Judgment Eentry Decree of

Divorce is a final, appealable judgment:,

(1144) We also note that the Magistrate's Decision also ruled upon the tnerits of

Appellant's Civ.R. 64(B) motion to vacate the October 14, 20005 judgment based on

Civ.R. 60(B)(4) and 60(B)(5). We find any conclusions on A(Speliant's Ctu.R. 60(B)

motion to be premature becausp (1) Appellant withdrew that motion on April 15, 2009

and it was not before the court and (2) there was no finaf judgment from which a Civ.R..

60(B) proceeding cuuld rise.

{145} We find it unnec,essary to address Appeltant's remaining Assignments of

Error based on our holding above.

{¶°46} The August 19, 2010 decision of the Delaware County Court of Cammon

Pleas, Domestic Relations Division is reversed and the matter is remanded to the trial
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court for further proceedings to enter a Final Decree of Divorce so that Appellant can-

proceed on her arguments based on the underlying Memorandum of Agreement.

Farmer, P.J.

Edwards, J. and

Delaney, J. concui.

^̂ ^^^
N. JULIE A. EDWARDS

HON, PATRICIA A. DELANEY
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Per Curiam

{¶1} Plaintiff-Appellant, Beth Miller (nka Knece), appeals the August 19, 2010

decision of the Delaware County Court of Common Pleas, Domestic Relations Division.

STATEMENT OF THE FACTS AND GASE

{12} Appellant and Defendant-Appellee, Norman Miller, were married on April

28, 1990. One child was born as issue of the marriage on September 9, 1990.

{q3} On September 29, 2004, Appellant filed a complaint for divorce against

Appellee. Appellee filed an answer and counterclaim... The matter proceeded before a

magistrate of the Domestic Relations Division:

{14} The trial court docleet shows the case was set for a settloment conference

on December 21, 2004. On December 27, 2004, a document was filed with the trial

court wiih'the ttandwritten title, "Memorandum of. Agreement." -Underneath the words

"Memorandum of a-greement" is a typewritten title, "AGREED JUDGIVIENT ENTRY

(DECREE OF DIVORCE)." The body of the document is typed but it also contains

handwritten interlineations initiated by the parties. The document is signed by the

parties and the counsel for the parties. The document: cQntains a signature line for the

trial court judge assigned to the case. The signature line shows a slgnature of the "[trial

courtjudge/initials of magistrate]". A Shared Parenting Plan and a guidelines wprksheet

were also docketed on December 27, 2004. That document also contains the same

signature:

{¶5} On October 14, 2005, the trial court issued a sua sponte entry captioned

"Judgment Entry Decree of Divorce." The judgment entry states:
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{¶6} "The Court, sua sponte hereby adopts and incorporates the document

filed December 27, 2004 titled, 'Memorandum of Agreement' as an Agreed Judgment

Entry (Decree of Divorce) as a final Journal Entry, Decree of Divorce."

{Q7} The judgment entry contains the same signature.

{¶8} Since the divorce, both parties have remarried.

{¶9} In March 2007, Appellee moved to amend the shared parenting plan and

recalculate child support. The parties resolved the issues by agreed entries in July

2007.

{510} On January 21, 2009, Appellant filed a motion for relief frorn the October

14, 2005 Judgment Entry Decree of Divorce and moved to vacate the December 27,

2004 Memorandum of Agreement, both pursuant to Civ.R. G0(B). Appellant argued irt

the motion that the trial court improperly adopted the Memorandurn of Agreement

without foitowing the procedures of Civ.R. 53. Appellant further argued that the

December 27, 2004 Memorandum of Agreement and the October 14, 2005 Judgment

Entry Decree of Divoree should be vacated pursuant to :Civ,R. 60(B)(4) and 60(B)(5).

{¶11} Appellee filed a Motion to Show Cause on April 7, 2009 for Appellant to

show cause as to why she had not complied with a property division found in the

Memorandum of Agreement.

{¶12} After a further review of the file, Appe[{ant filed a "Motion to Vacate the

'Judgrnent: Entry Decree of Divorce' and to Strike the 'Agreed Judgment Entry (Decree

of Divorce)' for Cause Shown ti"erein", on April 10, 2009. The basis of Appellant's

motion was that the December 27, 2004 Memorandum of Agreement and October 14a

2005 Judgment Entry Decree of Divorce were signed by the megistrate on behalf of the
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trial sourt judge. Appellant argued in her motion that because the magistrate signed the

October 14, 2005 Judgment Entry Decree of Divorce for the judge, the Decree of

Divorce was a void judgment and was not a final, appealable order.

{¶13} The matter came on for hearing before a different magistrate on April 14,

2009. The issues before the magistrate were: (1) Appellee's motion to show cause, (2)

AppeUant's Civ,R. 60(8) motion, and (3) Appellant's motion to vacate and strike. At the

hearing, Appellant withdrew her Civ.R. 60(B) mQtion without prejudice to re-filing and

chose to proceed only on her motion to vacate and strike the December27, 2004 and

Oetober 14, 2005 entries based on the signatures on the entries. The rrmagistrate set

Appellee's motion to show cause and Appellant's motiQn to vacate and strike for an

ewidentlary hearing on July 27, 2009, A Magistrate's Order mern4rializing these issues

was filed on April 15, 2009.

{114) On July 20, 2009, Appellant served a subpoena upon the trial Court judge

to testify at the July 27, 2009 evidentiary hearing. The t(ai court judge filed a Motion to

QUash the Sqbpoena. He also submitted an affidavit with the following statements:

{118} "• `•

(116}} "[The magistrate] was duiy appointed as Magistrate to conduct aii

Domestic Reiations proceedings;

{¶17} "As DomesticRelations" Magistrate, she was given authority only to sign

my nalne to all judgnZent entries that were agreed to and approved by the parties;

{4ts} ,, - W,

{119} An evidentiary hearing was held before the magistrate on July 27, 2009

and a decision was issued on January 26, 2010. At issue before the magis'ftate was the
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validity of the December 27, 2004 and October 14, 2005 entries and Appellee's motion

to show cause. The magistrate reviewed the procedural history of the case and

determined the Memorandum of Agreement and Judgment Entry Decree of Divorce

were valid entries. He concluded that the contested entries complied with Civ.R_ 53 and

it was within the judge's authority to delegate the duty of signing his name to agreed

judgmententries to the niagistrate: Further, because the parties relied on the entries for

their own individual purposes such as remarrying and that the case had been reopened

in 2007 without issue as to the entries, the magistrate found that the parties waived any

objecticn they may have to the validity of the entries.

{¶20} tn the Magistrate's Decision, the magistrate went on,to coniplete a Civ.R.

40(B) analysis of Appellant's original January 21, 2009 motion, although Appellant had

withdrawn that motion. The ma_gistrate denied Appellant's 60(8) motion. The

magistrate also denied Appellee's motion to show cause.

{¶21} Appetlant filed objections to the IVlagistrate's Decision. On August 19,

2010, the trial court approv:ed the Magistrate's Decision and overruled Appellant's

objecGons.

{122} It is from this decision Appellant now appeals.

ASSIGNMENTS OF ERROR

{¶23} Appellant raises four Assignments of Error:

{124} "I. THE TRIAL COURT ERRED TO THE PREJUDICE QF APPELLANT

IN FINDING THAT THE JUDGMENT ENTRY WAS ENFORCEABLE BECAUSE THE

ENTRY DID NOT ADHERE TO THE MANDATES OF CIV.R. 58.
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{Q25} 'TE. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

IN FINDING THAT THE JUDGMENT ENTRY WAS ENFORCEABLE AND A FINAL

APPEALABLE ORDER BEGAUSE THE JUDGMENT ENTRY DID NOT ADHERE TO

THE MANDATES OF CIV.R. 53.

]¶26} "II1. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

BY NOT DETERMINING THAT THE ALTERATION OF THE THEN-TITLED

`MEMORANDUM OF AGREEMENT'TO SAY'AGREED JUDGMENT ENTRY DECREE

OF DIVORCE' G+4USED THE MEMORANDUM TO NO LONGER EXIST IN THE

COURT F1LE, AND FURTHER BY NOT DETERMINING THAT THE NOW ALTERED

DOCUMENT NEWLY CALLED 'AGREED JUDGMENT ENTRY (DECREE OF

DIVORCE)' WAS NEVER FELED, AS IT WAS ABSENT FROM THE DOCKET OF THE

COUR.T.

{¶27} "IV. THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT

BECAUSE [THE JUDGE] SHOULD HAVE RECUSED H4MSELF F'ROIUI PRESIDING

OVER THIS MATTER BEC}#USE HE WAS CALLEU AS A MATERIAL WITNESS TO

TESTIFY ABOUT FACTS IN THE CASE, AND HE TESTIFIED BY AFFIDAVIT. IT WAS

PLAIN ERROR FOR HIM TO RULE.ON APPELLANT`S OBJEC7fONS."

I., II.

{128} We consider Appellant's first and secand Assignments of Error

simultaneously because we-find them to be dispositive of this appeal. Appellant argues

that the frial court erred in adopting the Magistrate's Decision that found the October 14,

2005 Judgment Entry Decree of DiYorce was a final, appealatite order because the

entry fails to comply with Civ.R. 53 and Civ.R. 58. We agrde.
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{¶29} At issue in this case is the October 14, 2005 Judgment Entry Decree of

Divorce. The trial court judge attested that the magistrate was given authority to sign

the judge's name to all judgment entries that were agreed to and approved by the

parties. The underlying December 27, 2004 Memorendum of Agreement giving rise to

the October 14, 2005 Judgment Entry Decree of Divorce was an agreed entry, signed

by the parties and their counsel. On October 14, 2005, the trial court filed a sua sponte

Decree of Divorce. A review of that entry shows thatthe magistrate signed the judge's

name to the document and initialed the signature wifh her initials:

{130} The October 14, 2005 entry, as a Final Decree of Divoree, is a judgment

because =it terminates the case or controversy the parties have submitted to the trial

court for resolution; Harkai v. ScheFtra Indusfries, tnc. (2t100), 136 Ohio App.sd 211,

736 N.E.2d 101; Aguirre v. Sandovad, Stark App. No. 2010CA00001, 2010-Ohia-6006.

Judgments: that determine the merits of the case and make an end to it are generally

final, appealable orders. Harkai, supra. There is.nb differetltiaticn between an "agreed

judgment" and "jtldgmenf' for purposes of finality. Appellate courts are given the

districts. Sectian 3(B)(2), ,4rticle IV, Ohio Constitution. For a judgment to be final and

appealable, however, it must satisfy not orrly the requirements of R.C. 2505.02, and if

applicable, Civ. R. 54{8}, but also Civ.R. 58. Civ.R. 58(A) states,

{¶31} "Subject to the provisions of Rule 54{t3}, upon a general verdict of a jury,

upon a decision annourtced, "' i, the court shall promptly cause the judgment to 4e

prepared and, the court halring signed it, #he clerk shall thereupon enter it upon the
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joumal. A judgment is effective only when entered by the clerk upon the joumal:'

(Emphasis added.)

{¶32} At issue in the present case is whether the October 14, 2005 Judgment

Entry Decree of Divorce complies with Civ.R. 58. Upon our review of the relevant case

law and the rules of practice and procedure, we find it does not.

{133) "Where a matter is referred to a magistrate, the magistrate and the trial

court must conduct the proceedings in conformity with the powers and procedures

conferred, by CIv.R. 53. 'Magi.strates are neither constitutional nor statutory courts.

Magistrates and their powers are wholly creatures of rules of practice and procedure

promulgated by the Supreme Court.'" Yantok v. Coar:h Builders Limited, Inc., Hamilton

App. No. C=060601, 2007-Ohio-5126, ¶9, citing Quick v. Kwiatkpwski, Montgornery App,

No. 18620, 2001-Ohio-1498, citing Sec. 5(B), Art. IV, Ohio Constitution.

[1134} CtvjR. 53 does nat permit magistrates to enter judgments. This is the

funcfion of the judge, not the magistrate. Brown v. Cummins (1997), 120 Ohio App:3d

554, 555, 698 N.E.2d 501; In re K.I<., Summit App. No. 22352, 2005-Ohitr-3112, at ¶17.;

Harkai v. SCher6a Industries, tnc. (.2tI0q), 136 Ohio App.3d 211, 217218, 736. N.E.2d

101; ffidd v. Higgins (Mar. 29, 1996); Lake App: No. 95-L-112.

(135) The exercise t5f the magistrate's powers under Civ.R. 53 is intended only

to °'assist dourts of record." Yantek, sUpra at ¶10. "A,magistrate'-s oversight of an issue

or issues, even an entire trial, is not a substittute for the [trial co.urt's] judicial furictions

but only an aid to them.' `[E]ven where a jury is the factfnder[in a proceeding before a

magistrate], the trial court remains as the uJtimate determiner' of the case. It is the
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primary duty of the trial court, and not the magistrate, to act as the judicial officer." fd.

citing Hartt v. Munobe, 67 Ohio St.3d 3, 6, 1993-Ohio-177, 615 N.E.2d 617.

{Ii36} One of the acts of the judicial officer is found in Civ.R. 58 where it states

the court must sign the judgment. This Court examined Civ.R. 58 in an almost similar

situation to the present case where a judgment entry was rubber-stamped with the trial

judge's signature. In FJaresv. f'orter, Richland App. No. 2006-GA-42, 2007-Ohio-481,

we found that the judge's rubber-stamped signature on a judgment entry did not camply

with the requirement in Civ.R. 58 that the court must sign the entry, therefore rendering

the entry not a final, appealable order. We cited to our brethren in the Twelfth Di'strict

Court,of Appeals in so holding:

{¶37} "The Mitchell court based its decision in part on the Twelfth District Court

of Appeais case of Brackmann Gdmniunrcatiorls, tnc. v.Riit'er (1987), 38 Ohio App.3d

107, 526 N.E .2d 823, in which the court found tha#: a judgment entry that was not

signed by the trial judge was not a final appeal,able order. The Brackmann court stated:

1138} "'... simply because the ilrnount in controversy is not large does not jus,#ify

abandoning basic procedural formalities. Whether it be a county or common pleas

court, s b.asic tenet of Ohio jurisprudence remains fhat a coart speaks only through its

journal <.. Whether it be a county court or a common pleas court; the Ohio Rules of Civil

Procedure, including Civ.R. 58, must be foliowed and obeyed where they are

applicable.' Id. at 109. The Brackrnann court thus , held: 'la all oivil cases appealed to

this court, therefore, a formal final joumal entry or order must be prepared which

contains the following: 1. the case caption and number; 2: a designation as a decision

or judgment entry or both; 3: a clear pronouncement of the court's judgment and its
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IN THE COURT OF APPEALS FOR DELAWARE COUNTY, OHIO

FIFTH APPELLATE DISTRICT

BETH MILLER

Plaintiff-Appellant

-vs-

NORMAN MILLER

JUDGMENT ENTRY

Case No. 10 CAF 09 0074
Defendant-Appellee

For the reasons stated in our accompanying Opinion on file, the judgment of the

Delaware County Court of Common Pleas, Domestic Relations Division is reversed and

remanded. Costs assessed to be split equally between Appellant and Appellee.
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IN THE COURT OF APPEALS FOR DELARJARP. COt INTY, 01110
FIFTH APPELLATE DISTRIC'f

n

BETH C. MILLER (NKA KNLCC)

Plaintiff Appellant,

Case No. 10 CAP 09 0074

NORMAN MILLER,

Defendant-Appel lee,

JUDGMENT El\TRY

Upon Motion of Rebecca S. Nelson-Millcr, Adtninistrator of the Estate of

Norman Leslie Miller, she is hereby substituted as the Defendaiv-Appellee in this

matter for Nonnan Miller.

APPROVED BY:

David J. Goi ( 0031856)
Attorney for Defendant-Appellee
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IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OHIO
DOMESTIC RELATIONS DIVISION

BETH E. MILLER (nka KNECE),
Plaintiff

VS.

JUDGE EVERETT H. KRUEGER
CASE NO. 04 DR A 09 434

NORMAN L. MILLER,
Defendant

JIJDGMENT ENTRY
APPROVING THE MAGISTRATE'S DECISION OF.IANUARY 26, 2010

OVERRULING PLAINTIFF'S OBJECTIONS

This matter comes on for consideration on the Magistrate's Decision filed on January 26,
2010. The court has independently reviewed the pleadings and arguments, aad approves and
adopts the Magistrate's Decision as ordered below.

Plaintiff filed her Objections on February 10, 2010. The transcript was filed on July 16,
2010 by Official Court Reporter Sylvia L. Mcelwain. The Magistrate's Decision filed on
January 26, 2010 correctly outlines the procedural history before the Magistrate.

PLAINTIFF'S OBJECTIONS

Plaintiff's Objections Are Addressed As Follows:

Plaintiff filed Objections to the Magistrate's Findings and Conclusion of Law set forth in
the Magistrate's Decision filed on January 26, 2010. However, the Objections have to do with
the Magistrate Denying Plaintiffs Motion for Relief from Judgment Entry-Decree of Divorce
filed October 14, 2005. Therefore, the Court will consider Plaintifl's Objection as one overall
Objection.

-- FIRST OBJECTION: Plaintiff objects to the Magistrate denying her Motion for Relief
from Judgment Entry-Decree ofDivorce filed October 14, 2005.

Ohio Civil Rule 60(B) states: "On motion and upon such terms as are just, the
court may relieve a party or his legal representative from a final judgment, order or
proceeding for the following reasons: (1) mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under Rule 59(B); (3) fraud (whether
heretofore denominated intrinsic or extrinsic), misrepresentation or other misconduct of
an-adverse yarty ;- (4)-6e-j-udgment has-been salisfied, r-eleased- or discharged, or 3
prior judgment upon which it is based has been reversed or otherwise vacated, or it is no
longer equitable that the judgment should have prospective application; or (5) any other
reason justifying relief from the judgment.

The motion shall be made within a reasonable period of time, and for reasons (1),

EXHIBIT
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(2) and ()3) not more than one year after the judgment, order or proceeding was entered or
taken. A motion under this subdivision (B) does not affect the finality of a judgment or
suspend its operation."

Plaintiff waited approximately 3 years and 3 months before she filed her Motion
for Relief from Judgment Entry pursuant to Ohio Civil Rule 60 (B). Therefore, the
length of time Plaintiff waited to file her 60(B) Motion prohibits her from pursuing
remedies under Ohio Civil Rule 60(B) (1), (2) or (3).

Furthermore, Plaintiff failed to present sufficient probative evidence that a
judgment has been satisfied, released or discharged or a prior judgment upon which it is
based has been reversed or otherwise vacated or it is no longer equitable that the
judgment should have prospective application. Finally, the Court finds based on the
testimony that there is no other reason justifying relief from the judgment.

In order to prevail on a motion brought pursuant to Civ. R. 60(B) the movant must
demoristrate that (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ. R.
60(B)(1) through (5); and (3) the motion is made within a reasonable time, and, where the
grounds of relief are Civ. R. 60(B)(1), (2) Or (3), not more than one year after the
judgment, order or proceedings was entered or taken. Wooster Sheet Metal v. Lucak, et
al(2008-Ohio-3962; 2007 CA 326)(August 4, 2008).

If any prong of.this requirement is not satisfied, relief shall be denied. Argo
Plastic Products Co: v. Cleveland (1984), 15 Ohio St. 3d 389, 391.

Plaintift's objection to the Magistrate denying her Motion for Relief from
Judgment Entry Decree of Divorce filed October 14, 2005 is not well taken.

Plaintiff's objection is overruled.

The Court adopts the Magistrate's Decision and incorporates the same in this Entry as the
Judgment of this Court.

This is a Final Appealable Order and the Clerk is directed to notify the parties and
counsel accordingly.

CC: Parties
Elizabeth Gaba, Esq.
David Gordon, Esq.
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IN THE COURT OF COMMON PLEAS, DELAWARE COUNTY, OHIO
DIVISION OF DOMESTIC RELATIONS

Beth E. Miller ) JUDGE EVERETT H. KRUEqER
Plaintiff ) CASE NO. 04 DR A 09 434

VS. =?='
Norman L. Miller ^ Magistrate David J. Laughlirti _;`: c^

Defendant

MAGISTRATE'S DECISION r= t'
o cn
07 rn

This matter came on for hearing on July 27, 2009 before the Magistrate. Present for the
hearing was the Plaintiff nka Beth Knece, represented by attomey Elizabeth Gaba, and
Defendant represented by attomey David Gordon. The matter was set for hearing based upon
post decree motions set forth as follows :

+ 4/7/2009 Motion to Show Cause-- filed by husband
• 4/10/2009 Motion "To Vacate the Judgment Entry Decree of Divorce and to Strike the

Agreed Judgment Entry(Decree of Divorce) ForCause Shown Herein" -filed by wife
• 7/27/2009 Motion to Quash filed by the Hon. Everett H Krueger

The Magistrate makes the following findings of fact and conclusions of law:

The case was actually rewpened on January 21, 2009 with the filing by the Plaintiff of a
Motion "For Relief From Judgment Entry- Decree of Divorce Filed October 14, 2005, Pursuant
to Rule 60 (B), To Vacate the Incorporation of the Parties Memorandum of Agreement and to
Vacate the terms of the Memorandum of Agreement. The 60(B) Motion was set for trial on
April 14, 2009. On April 10, 2009 the Plainfiff filed a Motion to " Stay the Civ. R. 60(B)
Motion For Cause Shown Herein". The Motion and memorandum speaks for itself.

The Magistrate indicated from the bench on April 14, 2009 that the Motion to Stay the
Civ. R. 60(B) would be Overruled ("The Plaintiff cannot stay the prosecution of her original
motion, so as to proceed under an altemative theory first "). The Plaintiff withdrew her
1/21/2009 Motion and "elected to proceed under her April 14, 2009 Motion. The Magistrate
ruled that Plaintiff's 4/7/2009 Motion to Stay was then rendered moot by the withdrawal of the
60(B) Motion. The findings in the Magistrate's Order filed on April 15, 2009 are incorporated
herein as if rewritten.

At issue is the validity of the underlying entries regarding the final divorce hearing I
December 2004'and the filing of the Decree on October 14, 2005. . The Court Docket for this
case indicates the following timeline :

The parties were married on April 28, 1990. Plaintift's Complaint was filed on
September 29, 2004. Plaintiff's counsel was John Gonzales. The parties have a daughter Marci,
who was still a minor at the time of filing (d.o.b.9/9/90). The wife filed for a temporary order
seeking to have the husband vacate the marital residence: The wife's affidavits were filed and/or
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attached to the motion, and she averred -in summation-- that husband drank and was verbally
abusive and threatened her. Notably she "waited this long to file for a divorce so Marci could
see for herself how he treated me and we both came up with the decision to divorce being in our
best interests." Plaintiff's supplemental affidavit also makes averments as to the nature of the
property down payment, the mortgage debt, and regarding the lack of a relationship between the
father and daughter. The wife's financial affidavit was also filed, further outlining the existence
of the nature of the mortgage encumbrance , the existence and value of various bank accounts
and retirement assets.

The court did not Order the parties to separate. The Court instead, by Magistrate's order of
September 30, 2004, set the case for a temporary orders hearing for November 10, 2009. The
parties were ordered to mediate. The Court signed wife's restraining order regarding assets.
The husband was served on October 5, 2004. Husband filed his answer and counterclaim and
affidavit on October 28, 2004. Husband also filed a proposed shared parenting plan. The Court
signed husband's proposed restraining order effectively issuing reciprocal restraining orders on
each party regarding property.

The parties agreed to temporary orders as indicated by the filings of 11/12/2004. Neither party
moved to set aside the orders. The court set a settlement conference for 12/21/2004.
The file record does not show a specific procedural outline of that conference. The record does
indicate that on 12/27/2004 a Memorandum of Agreement was filed and docketed. At the same
time a Shared Parenting Decree, a Shared PareutingPlan and a guidelines worksheet was also
docketed. The docket indicates that :these were all filed together (Vol 304pgs 240-258 of the
official record)_ This Magistrate also has the file record before the Court indicating the original
documents. The Magistrate is able to view the original interlineations in the "memorandum of
agreement" in the shared parenting plan, and the original signatures. It appears from the ink
colors that most probably the black interlineafions would have been written by Attorney
Gonzales; the blue interlineations written by attorney Gordon. The interlineations are consistent
with the "copies" proffered as the exhibits herein.. The initials of the parties regarding each
interlineation were in blue. Obviously one of the attorneys prepared the documents before the
conference and proffered them for negotiation and approval. The interlineations as to the realty
(Item I par.2 on page 3) and as to the financial and investment accounts (Item III par. 3 page 5)
are noteworthy. These are the foundation of the underlying dispute before this magistrate.
The fust page of the original document that is presently in the file is captioned in type similar to:

AGREED JUDGMENT ENTRY
(DECREE OF DIVORCE)

Directly above the words "Agreed Judgment Entry" the document contains a streak of WhiteOut
covering up the words "Memorandum of Agreement" . The magistrate finds that the writing
underneath the WhiteOut on the original is decipherable. (Moreover the evidence is clear that the
parties bave copies of that same front page sans the whiteout.) The document was time
stamped as having been filed on December 27, 2004. The document is also signed under Judge

-
eger s name by "proxy"( /s/or what appears to be "LS")--- what this magistrate now

recognizes to be by former magistrate Lianne Sefcovic. The "Shared Parenting Decree" also
bears a time stamp of 12/27/2004 . The signature iines of this document more readily indicate
that the document bears the signature of Judge Krueger with the same "proxy" of a/s! or /LS/.
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The file record shows that on October 14, 2005 the Court issued an Entry, captioned "Judgment
Entry Decree of Divorce", sua sponte. The Entry provides that :"The Court sua sponte hereby
adopts and incorporates the document filed December 27, 2004 titled "Memorandum of
Agreement" as an Agreed Judgment Entry (Decree of Divorce) as a final Journal Entry, Decree
of Divorce". The document is also signed under Judge Krueger's name by "proxy"( /s/or what
appears to be "LS") The Entry shows that it was sent to both of the attomeys of record, and
also directly to the parties.

There was no testimony or exhibit introduced at this instant hearing that gave any probative
evidence or explanation to the circumstances of the change of the document . The wife
subpoenaed the.Delaware County Clerk of Court JamAntonopolis, and subpoenaed the Hon
Everett H,Krueger. Judge Krueger filed an. affidavit and motion to quash the subpoena

The motion to Quash was granted by the magistrate. The Judge's affidavit remains in the record.
Ms Antonopolis testified that she had no direct knowledge of any specific circumstances
regarding an alteration to the document originally time stamped on December 27, 2004. She
opined that based on the docket, the document in the file was changed after the original filing of
docketing it in as a memorandum. She noted in her testimony that the original in the file clearly
shows the existence of whiteout and the writing underneath was apparent. She feels her staff did
not white out the term "Memorandum of Agreement" . She noted that the file is public record
and literally anyone has access to the original. The docket does show and reflect a"Judgment
Entry of Divorce."
Judge Krueger's affidavit states that he gave the authority and direction to Magistrate Sefcovic to
sign Agreed entries on his behalf.

It is noted that the litigants stipulated that a)the 12/27/2004 "memorandum" / Agreed Judgment
Entry of Divorce" ; b) the 12/27/2004 Shared Parenting Decree; c) the 10/14/2005 sua sponte
order; and d) the 7/31/2007 Agreed Judgment Entry are all signed with Judge Krueger's name
by proxy ; and they were signed by Lianne Sefoovic on his behalf.

As stated above, the Clerk and Judge Krueger were subpoenaed to testify regarding these
circumstances; Lianne Sefcovic was not. The parties' stipulation established that she signed
these . Judge Krueger's affidavit indicates that he gave permission and direction to do just that
on "agreed nxatters". Ot^h.er than these facts -especially wifhout the testimony of the Magistrate
that presided over each of these matters, the rest of the circumstances require this Magistrate to
assume and speculate.
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However the evidence before the Court now allows the drawing of a reasonable conclusion:

Each of these documenis evidences in some form the litigants' agreements. (Wife argues that
she did not agree to a Decree of Divorce however her signature and initials are affixed to the 12/
27/2004 "agreement'. The law is so well settled that this magistrate need not recite the multitude
of appellate precedent that establishes that in court memorandums and agreements are binding;
the court having the power to journalize the terms without the subsequent "approval" of the
parties on the decree itself) . the record shows the existence of the very agreement labeled as a
memorandum but later signed as the "agreed entry". The record is devoid of any pleading before
the court seeking to revoke the agreement(-present motion excepted).

The testimony and the document itself indicates that the litigants had some indication of the
hearing on 12/21/2004 being a resolution of the case. Someone showed up with a proposed
decree and a proposed shared parenting plan and decree ( it appears to be more likely from the
nature of the writings and the significant differences in style from the husband's shared
parenting plan that it was the wife who had the paperwork at hand ( however, who it wa`s
bears only a little relevance).
The present testimony from both parties -and also again a corroboration from the nature of the
filed documents themselves : that indicated that the partie's entered into significant and
protracted negotiations on two floors of the courthouse- withthe wife "upstai.rs&" and the
husband "downstairs"(as the wife testified "we went back and forth and back and forth and back
and forth...")

There were significant modifications made to the written terms, some written in blue (ostensibly
by attorney Gordon) and some written in black, (ostensibly by attorney Gonzales). Eventually a
full agreement was reached but because the terms of the negotiated agreement being so
dissimilar to the typing, instead of proffering the "doctored up" document as their final Decree,
the parties initialed each one of the changes and signed the documents.
The parties went before the magistrate, were placed under oath and testified as to the terms of
the divorce and as husband testified before this magistrate, were each queried whether, ,"[you]
agree to the document" and "agree on shared parenting." Each affrrmed. Husband's
recollection was that [they] "didn't say anything about her not malang her Magistrate's Report
at that time"

This magistrate notes that contrary to the assertion of wife's counsel, Civil Rule 53, does not
necessarily mandate the requirement of the filing of a magistrate's decision in every case [CivR
53(D)(3)(a)(i)]. No one presented at trial the terms of the former magistrate's "relevant
reference" that could have given her discretion by order not to have to prepare and file a
decision in a case such as this having a written signed sworn/affirmed agreement and awaiting
an Entry "cleaning up the messy memo" that would contain the waiver boil_erolate, including
that of the objection period as well.

Nor is there a requirement of having to always wait for a 14 day period - Different magistrates
and different courts across the state utilize different procedures, especially with a proffered
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memorandum of agreement and the promise or expectation of a prepared decree to be submitted
by counsel often having the waiver language

in the decree rather than requiring a separatewaiver.

The "memorandum" stayed in the file from December 2004, until October 2005. There was no
action on the part of the wife---or by the husband indicating any objection to or discontent with
the to the proceedings before magistrate Sefcovic There is no evidence before this rnagistrate
verifying which attorney was to complete the final paperwork in typed form, but the evidence
appears uncontroverted that the courtnever received the "clean copy" of the document.

Judging by the time line of the next action on the file it can be assumed that the follow through
on the file "slipped through the cracks' and was probably "caught" at the time of the annual
physical inventory that takes place by l0/l/of each year. It was at this time-the next fall that

the memorandum was signed by the magistrate as a Agreed Entry (pursuant to Judge Krueger's
directive--- but not a new copy of the memo. The signing was the original Memo.)

There was testimony that, attorney Gordon did prepare the mortgage deed regarding the realty
clause of the agreement, and the deed was signed bywife and recorded in the spring of 2005.

The file reflects that the parties entered into litigation in 2007 and used the "Decree" as the basis

for modification. The magistrate also fmds that both of the litigants believed in the validity of the
decree-as long as that sought their individual purposes; to wit each used the "Memo/Decree" to
request and obtain a marriage license and ultimately get re-marri.ed.

The wife testified on cross exam as part of husband's case in chief (husband's motion was first in
time and he proceeded first at the hearing) that she did sign the memorandum of agreement and
initialed it various places on the document. According to her testimony before this magistrate she
stated she was under duress as "he threatened me." The magistrate finds that her testimony
repeated this statement several times. There was no corroboration of any manifestation of the
"duress" or fear. She repeated on several occasions that "I was scared to death because he was
threatening me" There wasno specific probative factual testimony as to what exactly the threats
were and at what time they allegedly took place. She stated that she was coerced in obtaining
her signature because of "living with [my] husband." The later testimony about the parties'
separation and inifial filings, as well as the testimony regarding the change of custody from her
to the husband, is contradictory to the general statements she repeated.

She also testified that she gave away" the whole file to apply for her marriage license" so she
did not have certain documents (including her copy of the Decree she used to get the license).
She received the license on August 6, 2007 and she stated that she saw the decree atthat time.
('chis vvas a[acs approzizziafely during the time of the court litigation regarding the change of the
parenting orders.)
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She understood the terms of the 2004 memorandum as that she was required to pay $40,000 if
she sold the fam and she does not understand the terms of the agreement. She stated that "no,
my dad's not dead and I don't know if they want it before or after he's dead :" She stated that she
does not have the money at the present time to pay under the terms of the decree. All of her
money was used to pay the bills that she stated that the husband. did not pay and she also used
the money to take care of her daughter and to buy a vehicle.

Ms. Knece stated that she did sign the mortgage deed in March of 2005 but does not recall the
document. When queried whether she was under duress at this time also, her answer was" if he is
still around , yes." She stated that she signed the deed on March 23, 2005 and she believed she
did so under duress then as well because "if I didn't, he'd do something." She does not
remember where she signed it.

The issue of the divorce came up again in 2007. She does not remember much of that time and
cannot remember the attorney's name that she employed at that time--- she thinks it may have
been "Heaid". She was also asked whether she was under duress when she entered into that
Agreed Judgment Entry regarding the allocation of parental rights (also signed under the same
directive) and she stated " I was not pleased........ oh yeah! , I was ....because I was scared.",
She did state that the lawyer did not force her to sign the document, but she does not remember
whether the attomey discussed the validity of the underlying divorce with her---- i.e. the
signature of the Judge on the agreed entry.

On cross-examination the witness stated that as to her past-due mortgage bill she was "paying
what's owed on it tomorrow" I have to bring it up current. She believes that the mortgage and
her obligation to her former husband as outlines in the decree is unfair -- she got stuck with
paying for everything and he just wants his money. She is currently employed at the Home
Depot in Westerville.

Nonnan Miller testified on direct and on cross examination that the money for the purchase of
the home that his former wife now resides in came from two sources $60,000 from her
grandmother which was an inheritance and $70,000 from her father. He paid the house
payments and he believed that there were improvements were made in the barn and paddocks ----
in fact there were 12 stalls and the parties boarded other horses besides their own.

Mr. Miller recalls the day bf the negotiated agreement at the Courthouse. This was on
December 21, 2004 where he was downstairs and Beth Knece was upstairs. He denies that there
was any contact between the parties nor were any threats made to Ms. Knece. He admitted that
there were guns in the house as stated by wife, but when he was served the guns went to a
friend's house ;she moved all of his stuff out before he got home that day and the guns were part
of the material that she sent to his friends house. He was served with the papers and he stayed at
that fri.end's house during the course of the case.

Like Beth Knece, he got remarried subsequent to the divorce trial. It was his understanding that
he and Beth were divorced on December 21, 2004. He did state that he understood that there was
something said on the day of the hearing before the magistrate about a"I4 day judgment" but he
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can't recall the exact words. He did testify that he remembers going in front of the magistrate --
was put under oath--- and named his name and address and testified regarding agreeing to the
documents and the shared parenting. The copy that is used as exhibit B herein was the same
document he used to get his marriage license as well. The date of his marriage was October 31,
2008.

This witness is indicating that Ms. Knece has not paid the monies owed to him regarding the real
estate under the two separate paragraphs of the decision. The first paragraph at issue is on page
3 at 1(2) refers to $40,000. The second clause is on page 5 paragraph 3. The wife paid him the
initial $10'000 and not the later due $40,000.

He testified that they did have conversations after the divorce regarding the money and Ms.
Knece told him that "you're not going to see any of the money." This was a couple of months
after the divorce. After the divorce they also took their daughter to counseling together and it
was Ms. Knece that also helped paint the apartment that he resided in

This witness denies threatening Ms.,Knece to sign any of the documents, and he testified that he
were in negotiations for at least two to three hours at the courthouse that day. By his testimony
there were so many changes to the document it became a memorandum.

Beth Knece testified on direct examination regarding her motion ( as the husband's motion being
first in time cause the husband to proceed first) The witness expounded on her cross exanlination
indicating that "every time that Mr. Miller threatened her with violence her daughter wasn't
there."

The witness stated that by the time she filed for divorce she was scared and that the husband
was drinking regalarly. (Husband denies the connotation and indicated that they both drank beers
in the barn regularly) At one point he grabbed her arm and told her he was "going to take it all
including your daughter". This is when she filed. All the account money was "actually hers"
(separate and not marital) but she thought putting his name on the accounts would "calm him
down." She further explained her statement that she believes that she does not owe him any
money because she was forced to refinance the house and that "the house was paid off which
was marital that we both owed"; and she "paid off the fencing and the barn" and all into the
marital debt that they owed. She was " stuck with everything in the barn which is on the credit
cards mostly all the household debt".

On cross examination she did admit that she elected to pay off the mortgage (that provision was
also placed into the agreement -page 3 paragraph 1(3)). The wife testified that she does not
understand the terms of the agreement and they are unclear to her. The magistrate specifically
asked the wife regarding the circumstances of the courthouse negotiations, and her testimony
was consistent with the husband's, to wit; "we went back and forth and back an.d fort.h and
signed them at the court..."
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The magistrate finds that despite the testimony of the wife the terms of the agreement are clear.
The valuation of the realty is clear and is in paragraph l(l) on page 2. The very next paragraph
was extensively interlineated. The written words ----crossing out the typed words -----control.
The clause states that " wife shall sign a promissory note to husbandfor $40, 000 due and
payable when the property is sold or eight years from the date of this decree which ever is
earlier. Husband shall have a security interest in wife's propertyfor this amount.... 3. The
wife shall be liable on the mortgage and shall hold husband harmless thereon. Wife shall
refinance the property within 12 months. "

The second clause at issue is on page 5 under paragraph III (3). This clause is captioned
"Financial and Investment Accounts"; was also interlineated, and provides that "3. Wife shall
pay to husband $10; 000 within two days of the signing of the Final Divorce Decree. The wife
shall pay the husband the sum of an additional $40, 000 within 4 years of the divorce or sooner if
wife receives more than $80, 000 at the time of wife's receipt of such inheritance from her
father's estate. "

The clauses are unambiguous. It is clear that.there are two separate obligations.
The first obligation deals with the realty. That clause requires the wife to remit the stated sum of
$40,000 upon the date of October 14, 2013, or earlier on the sale of the property. (The Court
speaks through its journal, and by simple mathematical calculation of eight years the due ddte'is
thus October 14, 2013) The wife participated in the negotiation of this clause and signed the
deed. She also made efforts to follow the terms of the clause when it benefitted her, to wit the
refsnancing and obtaining more cash from the realty. . She did not meet her burden to indicate
that her signing of the deed was under duress.
The second obligation deals with the Financial and Investment Accounts. The wife paid the first
$10,000. The clause also provides that the wife is responsible to pay to the husband the
additional $40,000 "no later than four years from the date of the divorce or sooner if wife
receives more than $80,000 at the time of wife's receipt of such inheritance from her father's
estate."
The Court speaks through its journal, and by simple mathematical calculation the due date is
thus October 14, 2009. The absence of a conwia after "divorce' does not cause the clause to be
ambiguous. Wife is simply subject to a second condition that could trigger her performance
earlier than October 14, 2009-simply the death of her father and her receipt of an $80,000
inheritance.

Neither party established sufficient evidence that the wife's father died or that she received the
sum of $80,000 as an inheritance from wife's fathef's estate. However, nor did wife provide
evidence that this payment is somehow of such a nature that it is inequitable to be enforced under
the totality of the property division.

While it is clear that, given the statements testified to by wife, the husband should not be
expecting any future voluntary compliance, at the time of the motion to show cause and at the
time o-f tfie trial ( the only time frame that can be used) the wife had not yet violated the temis of
the Decree of Divorce. Thus, the magistrate finds the Decree to be clear and unambiguous. (The
magistrate further fnds that atY.he time of the trial the defense of the wife of inability was not
sustained.)
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However, as aggravating as it would be to have to re-file, the husband's Motion to Show Cause
fails as being premature as the time for performance was not proven to have passed.

The wife filed a Motion for Relief from Judgment based on a two prong argument_ First, the
Decree is not a valid judgment ----and is void. Second the wife is entitled to relief because she
was under duress ----the "agreement' is not genuine.

The movant has the burden of proof to indicate that the prior judgment of this Court should
be vacated or is no longer applic,a.ble pursuant to the specific enumerated reasons in Civil
Rule 60(B)

A Civ R. 60(B) Motion pertains to the Court rendered final judgment and not the prior
December 2004 decree/memorandum. One can only move for relief from a Judgment, not
from a document that does not rise to the level of a fmal order. The Motion, therefore
pertains to the Judgment of 10/14 2005 and the filing of the Motion on January 21, 2009 is
not within the maximum period of time under any of the subsections ----except for reasons
4or5.

Ohio Civ.Rule . 60(B) states:
"On motion and upon such terms as are just, the court may relieve a party

or his legal representative from a finaljudgment, order or proceeding for the following
reasons: (1) mistake, inadvertence, surprise or excusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(B); (3) fraud (whether heretofore denominated intrinsic or
extrinsic), misrepresentation or other misconduct of an adverse party; (4) the judgment
has been satisfied, released or discharged or a prior judgment upon which it is based
has been reversed or otherwise vacate64 or it is no longer equitable that the judgment
should have prospective application; or (5) any other reason justifying relieffrom the
judgment.
The motion shall be made within a reasonable time, andfor reasons (1), (2)
and (3) not more than one year after the judgment, order or proceeding was entered or
taken. A motion under this subdivision (B) does not affect the fnality ofa judgment or
suspend its operation. "

Recently the Fifth District Court of Appeals in Wooster Sheet Metal v Lucal; et al ( 2008-
Ohio-3962; 2007 CA 326 )(August 4, 2008) addressed the requirements to prevail under a
60(B) motion:
In order to prevail on a motion brought pursuant to Civ.R. 60(B), "*** the

movant must demonstrate that (1) the party has a meritorious defense or claim to
present ifrelief is granted; (2) tire pztrry zs entitled to reiief under one ofthe grounds
stated in Civ.R 60(B)(1) through (5); and (3) the motion is made within a reasonable
time, and, where the grounds ofreliefare Civ.R. 60(B)(1), (2) or (3), not more than one
year after the judgment, order or proceedings was entered or taken. " Argo Plastic
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Products Co. v. Cleveland (1984), 15 Ohio St. 3d389,391, 474 N.E.2d 328, citing GTE
Automatic Electric v. ARC Industries (1976), 47 Ohio St.2d 146, 351 TLE.2d 113,
paragraph two ofthe syllabus. If any prong of this requirement is not satisfied, relief
shall be denied. Argo at 391, 474 N:E.2d 328.

Civ.R. 60(B) represents an attempt to "strike a proper balance between
the conflictingprinciples that litigation must be brought to an end and justice should be

done. " (Wooster at par 18-19)

Regarding the requirements to prevail as indicated by the well settled law quoted above:

First, as stated above the Magistrate finds that the Motion was made more than three years
from the date of the Decree The magistrate fmds as a conclusion of law that the movant's
Motion was not timely filed---- in calculating from the date of the Entry----- except under
her argument that Civ R. 60 (B) (4) or ( 5 ) applies within the parameters contemplated in the
rule as "within a reasonable time". Thus the movant's arguments fail under reasons 1, 2,
and 3 because of timeliness.

Movant first must satisfy the requirement that her underlying position would be meritorious
under reason 4 or 5 should the court vacate the prior decree. The movant failed to provide
sufficient probative evidence that the accounts and interests she spoke of were in fact
separate-other than her testimony that living with the husband caused her such duress so'as
to establish the account as joint. This is not evidence indicating a separate property interest
so as to show a patently one sided agreement.

Further the movant's position that the misconduct of the husband caused her to be under
duress thereby skewing the property/debt division is also precluded by the time frame in the
rule---even assuming that she had provided satisfactory and probative evidence to indicate
duress. Her self serving statements do not rise to a level of probative evidence.

There is no evidence before the Court indicating that there was any newly discovered
evidence or that that any of the Movant's evidence-or respondent's evidence for that
matter--was unavailable for the hearing. The movant cannot bootstrap the argument of the
signature on the original being a surprise. For all of the testimony regarding the genuineness
of the signature or the altering of the document, the original has always been on record; the
parties have always had the use ofthe certified copy provided by the Clerk (ostensibly with
the signature on the last page) , and the parties---i.e. the movant in this case have had other
opporhxnities to address the "issue" if it was one prior to this instant litigation. Movant failed
to establish this ground.

The movant failed to prove the essential elements of fraud. The movant failed to timely
exer..ise her opportunity to raise an objeetion to any irregularity in t'ne hear'sng or in the
signature on this reason. Moreover her own later testimony contradicts his assertion of
fraud.
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The Movant did not present any probative evidence that would cause the Court to vacate the
Decree under reason number four_ The movant failed to show that the decree was
inequitable---particularly as she used the terms of the decree during this same course of time
for her own individual interests and purposes. The believed she was divorced; and that the
decree granted her the sole title to the realty. Only now as she is facing the enforcement of
her duties under the decree , is the issue of duress and equitability being raised.

Finally, the movant is seeking to have the court grant the Motion under reason number 5,
"any other reason justifying relief'. There has been no testimony indicating the existence of
any such reason in this case. Again, as stated above, there is insufficient evident to even
detennine that the movant has a meritorious ground if relief were granted.

First, the evidence indicates that the Judge specifically authorized the signatures-and
directed them on this type of agreement/ decree. A duty can be delegated, and in this case the
Judge delegated the duty of authorizing his signature on those documents not requiring any
contest or independent adjudication. Even assuming arguendo that the signature was not
authorized, the characterization by the movant of the decree being void is misplaced. The
Decree at most, would be voidable ----- not automatically invalid, but subject to collateral
attack by one or both of the parties.

At that time the court then looks at the conduct of the complaining party. Here, certainly the
defect, as voidable, is waivttble . In this case the movant has waived any defect in this decree
by her own conduct ;using the terms of the decree for her own individual purposes and
benefit, and by failing to object to the defect even after she should have known. The movant
failed to prove that she did not have in front her, and at her disposal, the copy of the decree
indicating the very signature that she now complains is insufficient.

The case law regarding this particular ground clearly outlines that the facts under this
particular scenario and reason number 5 reason be compelling. Given the facts as set forth in
evidence here---if any set of circumstances would constitute a waiver, these would. . The
totality of the testimony clearly indicates that there is no particular equitable or legal cause
to grant relief to the movant under Civ Rule 60 (B) .

The decree is enforceable; any defects in same having been waived by the litigants by their
conduct.

Based upon t6e above the Magistrate's Decision is as follows:

A The Motion to Show Cause, filed by the husband on April 7, 2009 pertaining to the
obligati_ons in tl,e desree maturing on October 14, 2009 is dismissed as premature.
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B The Motion for Relief from Judgment filed by wife on January 21, 2009 is denied and
dismissed.

C In all other resects all orders not modified herein remain in full force and effect.

D Ea.ch shall party his or her fees; Costs of the matter to be shared equally by the parties
after the application of the deposits.

DATE DAVID J. LAVGHLIN,,4AGISTRATE

NOTICE

Except for a claim of plain error , a party shall not assien as error on aupeal the
court's adoption of any factual fmding or legal conclusion , whether or not specifically

designated as a finding of fact or conclusion of law under Civ R.53(D)(3)(a)(ii) unless the

party_has objected to that findin¢ or conclusion as reauired by Civil Rule 53(D)(3)(b)

CC: Elizabeth Gaba, Esq.
David Gordon, Esq.

This document senYto
each attorney/party by:
ordinary mail
fai
attoFney mailb¢x

© certified mail
Date: I -" -I p'$y:
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IN TiIE COURT OF COMMON PLEAS OF DELAWAItE COUNTY, OHIO
DIVI8ION OF DOMESTIC RELATJONS

BETH E- MILLER

Plaintiff,

-vs-

NORMAN L. MILLER

Defendant.

Case No. 04DRA-09-434

Judge Everett H. Krueger

C-
Magistrate J,ianne L- Sefcotdc ^Z

A^svwyM^'+t'^̂ 5r^+

AGR.EED .TL7DG NT ENTRY
(DECREE OF DIVORCE)

.1,

z).

^

rn
w a

This 21st day of December 2004 this matter came to be heard upon the coi lplaint of the

Plaintiff seelcing a divorce fi-om the Defendant, The Court fmds that service of iltrs complaint

and summons was madc upon the Defendant and that service upon the Defendant of the

complaint and summons was in compliance with the laws of the State of Ohio.

The Court finds that the Plaintiff at the time of the filing of the complaint for divoroe had

been a resident of the State of Ohio and the County of Delaware for more than six (6) months

inzmediately preceding the i;xling of the complaint for divorce, The Court also finds that the

Plaintiff and the Defendant were married on the 28th day of April 1990 and there is one (1) child

boni issue of this marri.age,lvlarci, born September 9, 1990.

The Court further finds that the duration of the partfes' marriage was from tb.e 28`s day of

April 1990 until the 21 °` day of December 2004.

The Court further finds that upon the evidence adduced tb.e Plaintiff and the Defendant

are ir.co.^,paiib-',e and t.hai iu.compatibility has not been denied and by reason thereof the Plauzt3ff

is entitled to a divorce from the Defendant as demanded in his cotuplaint.

TE5>k!lKfil7pN C(1pE.__ ^m

I.

EXHIBIT



It is therefore, OTZb.L+"12tD, ADJUDGED AND DECREED that the marriage contxact

heretofore existing between the Plaintiff 13eth E. Miller and tbe Defendant Norman L. Miller is

hereby tenrunated and the Plaintiff and the Defendant are released from the obligations of their

marriage contract.

The Court further finds that the Plaintiff and the Defendant have entered into an

agreement, which forever settles and iresolves atl issues of spousal support, division of property,

and all rights arising by reason jof their marriage to each otber. The Plaintiff and Defendant in

entering into this agreement have doiie so only after consulting with their respective counsel and

reviewing all of their rigbts and responsibilities arising from their marriage. The parties have

each been advised by their respective Counsel regarding their understanding of the terms of the

aS7eenient, and the Court finds that each of the parties desires the terms of their agreement be

adopted and made the Order of the Court.

The parties have each been advised by their respective Counsel and understand the terms

of the agreement; the agreement is a fair division of the assets and Iiabilities of the parties, and,

therefore, the Court adopts the agreement as the Order of the Court.

The Court furtlxer fuxds that the Plaintiff and Aefendant have each been advised by their

respective Counsel that they each have ttie right to have the Court value each item of property,

whether that property be personal or real properiy, in order for the Court to arrive at an equal

andtor equitable division of the property acquired by the parties during the duration of their

marriage. The Plaintiff and Defendant having been advised of their right to a valuation of

propetty and waive their right to have the Court value easlaar.d ever-y item of propeAry i7ie

Plaintiff and Defendant further acknowledge that the distribution of their property as set forttr in
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this decree of divorce, while i,f notprecisely equal, is equitable and in accordance with their

agreement.

The Court, having reviewed the agreement of the Plaintiff and the Defendant and their

waiver of the valuation of property, adopts their agreement as the Order of this Court.

The Court having adopted the agreement of the parties as the Order of the Court makes

the following Orders:

1. Real Property

1. The parties' own ree^ property consisting of a house, garage, barn and approximately

30 acres located at 2882 S.R. 229, Delaware, Obio 43003 with an appraised fair market value of

approximaeely $300,000.00. The property is encumbered by a mortgage lien in the approximate

amount of $132,000.00.

2. The parties agree that on the date of the signing of this decree the propQty. shalL.bA
S)ti^.ll ^ rap^,

dixAded--wkh Wife havA imntediate possession and exclusive control of

amts-af7 s"9-^ ^ tt p?dtl^c Husband shall '-^^ ^' f
/n 7tlr; 7- A 7'{,^ ^ w^^ ^ s s sy"on

osep
^

s

f̂Ai`Iav u lx !s' So%/ c.ac_'

5',3̂ u.^ tC, 7b, ^^'` y^t'r Cr^rc-c4lwGi^GrVz.- ^zs -r.g.cle-rM-1bkap
T=

sL u,c/

ao/
r^J^^/ !l+'kr G ^ Srtu.si7 fr^xir^z ie ^.I r^w'oa.. T'eI .`/Ja the cos s of such eurvev and legal divi 'nn ,o.,/̂t^rypc^ .^v^ she}i-trc-cn'tit)ztl
/fvS1^r/^^TU ^a(!^u erec ^r ^lTClrrisr c^U.^ dtl^`G//rrI c^ S'`rK^Q,

,^,

tanse thn ca11e in ShP^l^nrn £+^r.t^ ,.. c^_ y

^Ia^ ^fic
3. The

f^ftol S

/ ^ 34,^6f ^k^ ^f/^3 //r'd'17'^3
^}^S shall rr,aiar^^liable on the mortgage w^ 4wa h^ ^h: ^z ,, n d^!

/°`kj.• -r'J a.Gt ,. /.^y-' ^^ ^.!i^„----- --- - - - - ' - ` ' - '

3

p y ,ip , w. - . /f^ tr 3

o.Gf,Sbfl-tTf-fACtltat ar . r .maining, RPWI
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se ty interest in an amount equal to the Ilusband's share of the outstanding bl ce of the

mort ge in Husband's p perty until his share of ' e ntortgage is paid i ful1. Either p ty shalI

have the 'ght to pay off the atire zportgage balan e, however, such pay ent shall .not cuse

the other p 's obligation. Sh Id either party pay o the moztgage, the ther party shal be

liable for tlze a ount due for hislhe share the time tb mortgage is paid fnTl and sh

continue to make ontbly paym^ts^to e p rty that has pa off the mortgage qual to the

suc essful in court to enfo e t^Ze other party's \Iigaliors under thi provision, the conrt shall

have f 1 authority to enforce I^e obligations herding ordering e sale of eithcr of the

properties rein and shatl 2war all costs of sn, including the award of reasonable

attomey fees to the prevailing party.

TT. Personal Property and flousehold Goods and Furnishings

1. Wife shall retain the 2000 Dodge Durango. Wife shall retain the Bison 2-Horse

Trailer.

2. 1-iusband shall retaiti the 2001 Dodge Ram Pick-Up. Plusband shall retain the

Corvette. J
3. -Hvshwzd shall retani tractory tealcy bush hog, post hole digger. Vfi#t^tt^

^Al J Rlcf^ iJtey KCe i ^JRro
^ts
2

^^e''! ,
f

N rl
rIVSlj oL/' ^ldce^+1;y, NS ^z +

4. Each party shall retain as their own property, their clothing, jewelry and items of

personalty, free aud clear of any claim of the other.

5. "dlzaugh the-parti:es-hs=re not co.',ducted -an iiiventory of th-eir personal pioperty, they

have agreed in general as to the value and the division of their personal effects, household goods,

fumisbings and furniture, and neither party shall make any claim to any of the items rernaining in

1•{u564 46B /trt+-i
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the other's possession or control as of the date of the final heari.ng_ While this division of

properiy may not be exactly equal, it is equitable and the parties waive further findings with

regard to their property.

iJt. binancial and Investment Accounts

l. Wife shall retain, free and ciear of any claim by Husband, all right tit)e and interest in

all eheeking accotmts, savings accounts, retiremant accounts including IRA accounts in her

individual name.

2. All joint accounts shall be closed and the rentaining funds, if any, divided between the

parties.

2, Husband shall retain, free and clear of any claiun by Wife, all right and interest in all

remaining checking accounts, savings accounts, and retirement accounts including 401K in his

individual name.

3. Wife shall pay to Husband $10,000 within lv Z days of the si^y ( ) gning oFthe Fina.
61E slA[Lpay sv.y 'f S^osao,- a^^

• - •..,., va.r.< <sIi./rq.. -t yc/XR•+ tl T- L?E4IIJO,FCv Ci^^Q .S'oca+f/5+2. ('3` !3+{c [/I

^ babd I) ^V

receive rnore than $90,000.OOjJa# the time of Wife's receipt ofsuch inheritance fiom her father's

YV. Spuusal Suioport

modi.fiable, and the Court does not retain subject matter jurisdiction over the matter of spousal

support.
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Debts of the Marria e

1. Wife shall assume the Equity Line of Credit and shall hold i-Susband harnuess

thereon,

2. Husband shall be responsible for his credit card(s) in his indivi.dual name.

3. Save and except for the debts referred to herein, each party warrants to the other that

no other debts have been incurred by one party on the credit of the other; each party shall be

responsible for debts incurred b^ him or her on or aftet the signing of this agreement; each party

shall hold the other party harml^ss from any liability thereon. Neither party will henceforth incur

any obligation or incur any indebtedness upon the credit of the other,

VII. Licome Taxes

The parties will file -:s- ^ 2004 income tax. retuzns, and ^r^+v^ r ^^^
u, y Sl_u 4e e.^,.zaual.lxt_diuir3ect_hpr ^ ^ kT^ owever in the event that a tax d t, l zzy a jus ments must
ASSetrv^ 0 <<^/^ ^i v cc^, .rt {^^i. TG! s fi vs ti^t vs>f' leF^E er rr^5 GQ 1f c/ c •^c atrac

bereafter be made for prior years' taxes incurred while married, the parties shall share equally in 0•^
ON 'any such adjustrnent.

z Y,
Y^&^^VTTT. Attornev)icesandE^ xoenses

^ , rCp st

The parties sball each be responsible for the paymmrt of their separate legal expenses

incurred in this action and neither party shall be responsible for the payment of legal fees to their

spouse.

IX. Ful1 Understandina And Full Disclosure.

Both parties wazrant they have made full disclosure of all debts or Iiabilities incurred

upon the obligation of the other. •

Both Wife and Husband mtpressly certify that they have entered into tttis agreement upon

mature consideration and that consent to the execution of this agreement has not been obtained
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by duress, fraud or undue influence by any person; that this agreement rapresents the entire

agreement and understanding of the parties and is entered into without reliance upon any

representa6on of, fact or intention by either party except as herein expressly set forth; that the

rights and duties of neither party hereto shall be enlarged nor diminished by reason of his or her

acquiescence in any failure of the otller to comply with the terms of this agreentent or by reason

of the assumption by either of any ,responsibiiities, duties or expenses not expressly imposed

upon such parties by the terms herein. Each of the parties has fully disclosed to the other all

assets, liabilities and sources of income that he bas or she bas.

Releases

fixcept as provided in this aglreement, the parties do further release and relinquish each

unto the other, his or her heirs, exscutors, adxninistrators and assigns, any and all rights or claims

by way of dower, iiilheiitance and descen,t or otherwise, in and to aiiy property, real or personal,

earnings or gains which either now owns or mqy hereafter acquire, including claims to a

distributive share oC liis or her personal estate now owned or hereafter required, and all right and

claims as an heir, distributee, survivo; or next of kin in and to the estate of the otbez- party, and

whetber now owned or hereafter acquired, and all other rights and ciain.ls of any kind or nature

arising out of said marriage relationship, whether the same were conferred by contract, by laws

of the State of Ohio, any other state, or the United States, and which are now or which may

herea8er be in effect

It is fnrther agreed by the parties that each hereby forever releases and discharges the

other, his or her
heirs, executors, adn^nistzators and assig_ns, frozn any and all claims,demands,

liabilities, causes of action of every kind and description, save and except as providad by the

terms of this agreement, and that neither shall hereafter have or hold any claims, demands ar
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causes of action whatsoever nat ire against the other, except the cause of action for dissolufion of

marriage or divorce and such others as are specifically provided herein.

Costs paid.

AS,T. TJNxIT. FURTHER ORI?E R OF TI75 COURT.

onzWest(0038
JOHN NA GONZALES,
140 Commerce Park Drive
Westerville, Ohio 43082
AttorneyforPiaintiff -

• Mh E. Mitler, Plaintiff

David J. Gordo 031856)
40 N. Sandusky Street, Suite 300
Delaware, Ohio 43015
Attorney for 1]efendant
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, OHIO
DOMESTIC RELATIONS DIVISION

L

BETH E. MILLER,

Plaintiff,
c^t

-J-v.

0
C^
-e

Vs.

NORMAN L

Case No. 04DR-A-04-434
r=
a

^

w. MILLER,

Defendant.

Judge Everett Krueger

Magistrate Lianne Sefcovic

v, ^

^^^*^tx:^^^^x****t*^t***^*x^^:r^**^*^txt:t*:r+«t*xt*+*^^t**^***^****^***:^*^*^^:t^^**^

JUDGMENT ENTRY DECREE OF DIVORCE

The Court, sua sponte hereby adopts and 'nicorporates the document filed

December 27, 2004 titled, "Memorandum of Agreement" as an Agreed Judgment Entry

(Decree of Divorce) as a final Journal Entry, Decree of Divorce.

EVERETT H. KRUE R, JUDGE

cc: John M. Gonzales, Attorney for flie Plaintiff, 140 Commerce Park Dr., Westerville,
Ohio 43082

David J. Gordon, Attorney for the Defendant, 40 N. Sandusky St., Suite 300,
Delaware, Ohio 43015

Beth E. Miller, 2882 S.R. 229, Delaware, Ohio 43015
Nomian L. Miller, C/O Cardington Yutaka Tech, 575 W. Main St., Cardington, Ohio

43315

EXHIBIT

^ E
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