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l. INTRODUCTION

Ohio Partners for Affordable Energy (“OPAE”) is a non-profit Ohio
corporation with a stated purpose of advocating for affordable energy policies for
low- and moderate-income Ohioans. OPAE’s membership includes non-profit
organizations, which are customers of Columbus Southern Power Company
(“CSP”). OPAE members advocate on behalf of CSP’s low- and moderate-
income customers. OPAE members manage bill payment assistance programs
to ensure customer access to electric service from CSP. OPAE members also
provide weathlerization and energy efficiency services to those same customers.

OPAE respectfully submits this amicus curiae brief to the Court in support
of the Appellants, Ohio Energy Group (“OEG”) and Industrial Energy Users-Ohio
(“IEU-Q"), and the Intervening Appellant the Office of the Ohio Consumers’
Counsel (*OCC”). The Appellants seek to reverse the orders of the Public
Utilities Commission of Chio (“PUCQO") dated January 11, 2011 and March 8,
2011 in PUCO Case No. 10-1261-EL-UNC, In the Matter of the Application of
Columbus Southern Power Company and Ohio Power Company for
Administration of the Significantly Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, Ohio Administrati\)e Code.
The PUCO’s orders denied CSP’s customers part of their statutorily-mandated
refund for the significantly excessive earnings of CSP in 2009 under CSP’s
~_PUCOQ-approved electric security plan ("ESP”).

OPAE was an intervening party and an active participant in PUCO Case
No. 10-1261-EL-UNC. QCC, the intervening appellant, along with OEG, filed
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testimony on CSP’s application for administration of the significantly excessive
earnings test (“SEET”). OPAE participatéd in the evidentiary hearing 'and filed a
post-hearing brief and a reply brief. OPAE also filed an Application for Rehearing
addressing the PUCO's error in unlawfully excluding CSP’s profits from off-
system sales from the SEET analysis. This error is the basis of OEG’s notice of

appeal filed May 5, 2011.

. STATEMENT OF FACTS

The significantly excessive earmings test (“SEET") was established by
Amended Substitute Senate Bill (“SB”) 221, which Was signed into law on May 1,
2008. Revised Code (“R.C.") §4928.143(F) directs the PUCO to evaluate the
earnings of each electric utility under its approved electric security plan ("ESP”)
at the end of each plan year to determine whether the earned return on common
equity of the utility was significantly in excess of the returns on common equity
earned during the same period by publicly traded companies, including utilities,
that face comparable business and financial risk. The burden of proof for
demonstrating that significantly excessive earnings did not occur shall be on the
utility. If the PUCO finds significantly excessive earnings, it shall require the
utility to return to consumers the amount of the excess by prospective
adjustments. R.C. §4928.143(F).

Shortly after the enactment of SB 221, the PUCO initiated an investigation
to provide guidance on the application of the SEET. Inits Finding and Order of
June 30, 2010 and Entry on Rehearing of August 25, 2010 in Case No. 09-786-
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EL-UNC, In the Matter of the Investigation into the Development of the
Significantly Excessive Earnings Test Pursuant fo Amended Substitute Senate
Bill 221 for Electric Utilities, the PUCO addressed the treatment of off-system
sales in the SEET. CSP advocated for exclusion of the earnings from off-system
sales from the SEET célcuiation, while customer groups and other utilities argued
that earnings from off-system sales should be included in the SEET analysis. In
response, the PUCO stated that it was not deciding in its investigation case the
SEET treatment of off-system sales and would add ress the treatment of off-
system sales in the individual SEET proceedings of the individual utilities on a
case-by-case basis. In the Matter of the Investigation into the Development of
the Significantly Excessive Earnings Test Pursuant to Amended Substitute
Senate Bill 221 for Electric Utilities, Case No. 09-786-EL-UNC, Entry on
Rehearing, August 25, 2010 at 13.

The Corhmission’s failure to require inclusion of off-system sales revenues
in the SEET analysis had disastrous consequences for the SEET analysis. The
whole point of the SEET is to compare the earnings of the utility to a comparable
group of companies, including utilities. Off-system sales are an inherent part of
the earnings of utilities. Making selective adjustments from earnings, such as the
exclusion of off-system sales, skews the comparison. When a similar adjustment
is not applied to companies in the comparable group, CSP is effectively permitted

to-understate its earnings.

In 2009, CSP’s earnings from off-system sales were $32,977,000, which
was 12.1% of CSP’s total earnings. When these earnings were excluded from
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the SEET analysis, only 87.9% of CSP’s earnings were being compared to 100%
of the earnings of the comparable group of companies. The exclusion of off-
system sales earnings from CSP’s SEET analysis clearly biased CSP’s earings
doanard in comparison to the earnings of the group of comparable companies
used to determine the SEET earnings threshold. The PUCQ's exclusion of off-
system sales biased the SEET analysis by making CSP’s earnings look 12.1%
lower than they actually were when compared to the comparable group.

Having made this biased decision to exclude off-system sales from the
SEET analysis, the PUCO immediately found itself in trouble. At the hearing, the
PUCO’s staff had noted that while CSP had excluded its margins from off-s.ystem
sales from the numerator of its SEET calculation, CSP had not also excluded the
common stock equity in the denominator to account for that pért of the. equity that
financed the .generation biant which enabled the off-systems sales in the first
place. Staff Ex. 1 at 18-22 (Direct Testimony of Richard Cahaan). When the
PUCO made the adjustment to remove off-system sales margins from the
numerator, the PUCO also needed to remove the equity used to make off-system
sales from the denominator in accordance with the PUCO Staff's methodology.
The PUCO’s calculation increased CSP’s return on equity to 19.73% instead of
the 18.31% improperly calculated by CSP.

However, the PUCQO’s adjustment did not remove all expenses associated

—with-the off-system sales, sothe-caleulation-of the return-on-equity was still

biased in favor of CSP. The Staff improperly scaled down its adjustment to the
denominator, limiting its adjustment to only the generation-related components of
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equity capitalizaﬁon. The Staff, for example, made no adjustment for
transmission investment associated with making off-system sales. Thus there
was still a mismatch because off-system sales margins were totally removed
from the numerator, but only partially removed from the denominator. No correct
- quantification was made by any witness.

Without a record to exclude off-system sales properly, the PUCO had two
alternatives to perform a proper SEET analysis. One alternative was to include
off-system sales in the SEET analysis so that all the earnings of CSP would be
properly compared to all of the earnings of the companies in the comparable
group. The PUCO rejected this alternative. On rehearing while the PUCO
admitted that its adjustment to exclude off-system sales was not properly madé,
the PUCO stifl refused to inciude off-system sales in its SEET calculation. In the
second altemative, the PUCO could have required CSP to provide the proper
analysis. The PUCO rejected this as well. The PUCO stated that “it is always
our intent to correctly calculate any adjustment” but “in this instance we used the
best information available in the record.” Entry on Rehearing at 8. Inother
words, the PUCO admitted that it did not have a record to exclude off-system
sales properly but would exclude them anyway. The PUCO allowed the lack of a
record to advantage CSP, but the lack of a record actually meant that CSP had
failed to meet its burden of proof. The PUCO unlawfully failed to hold CSPtoits
-statutory burden-to-come forward with evidence showing no significantly

excessive earnings meas_ured by the SEET. R.C. §4928.143(F).



Ml ARGUMENT

Proposition of Law

The PUCO acted unreasonably and unlawfully in violation of R.C.

Section 4928.143(F) when it excluded off-system sales profits from the

Significantly Excessive Earnings Test analysis, creating a biased

comparison between Columbus Southern Power Company and

publicly traded companies that face comparable business and
financial risk and thereby failing to make the refund to customers

required by R.C. Section 4928.143(F).

R.C. §4928.143(F) requires that the earned return on common equity of
the electric utility be compared with the return on common equity that was earned
during the same period by comparable publicly traded companies, including
utilities. The PUCO failed to conduct a lawful analysis of comparable companies
as required under R.C. §4928.143(F) when it excluded off-system sales from the
SEET analysis.

The PUCO should not have excluded off-system sales from the SEET
analysis. Off-system sales revenues are an inherent component of a utility's
earnings, just as the costs of the assets and expenses incurred to provide the
capacity and energy for the off-system sales are an inherent component of
earnings. In 2009, CSP's after-tax earnings from off-system sales were $32.977
million, or 12.1% of CSP’s total earnings. Excluding these earnings from the
SEET analysis meant that the PUCO compared only 87.9% of CSP’s earnings to
100% of the earnings of the comparable group of companies. Joint intervenors’
_Ex. 2 at 21-23 (Direct Testimany of Lane Kollen). Making selective adjustments
from earnings, such as the exclusion of off-system sales, was not done for the

companies in the comparable group. The whole point of the SEET is to compare
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the earnings of the utility to a comparable group of companies. Excluding CSP’s
off-system sales biased CSP’s earnings downward in comparison to the group of
comparable companies used to determine the SEET earnings threshold.

The PUCO'’s compatrison of only 87.9% of CSP’s earnings with 100% of
the earnings of the companies in the comparable group resulted in a biased
comparison that did not comply with the statute. The PUCO's biased comparison
violated R.C. §4928.143(F) and rendered the PUCO's SEET analysis
meaningless and asymmetrical. The PUCO’s ruling also meant that customers
would not receive the full refund that they were due under R.C. §4928.143(F).
Customers would have received an additional $22 million over and above the
$42 million refund ordered by the PUCO if off-system sales had been included.

The PUCO’s exclusion of the revenues from off-system sales tipped the
SEET analysis in favor of CSP by making CSP’s earnings look less than they
actually were in comparison to the comparable group. The exclusion of off- 7
system sales revenues reduced CSP's return on equity from 20.84% to 18.31%.
Opinion and Order at 27. The PUCO excluded off-system sales from CSP’s
SEET calculation simply because the inclusion of off-system sales revenues
gave CSP a return on equity of 20.84%, while the exclusion reduced it to
18.31%. Opinion and Order at 30. In short, the PUCO was looking for ways to
reduce CSP’s earnings in the SEET analysis and thus reduce the refund to
--customers.

In excluding off-system sales, however, the PUCO determined that it was
necessary o exclude from the SEET calculation the portion of generation that
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supported the off-system sales. While CSP argued for the exclusion of its
revenues from off-system sales, CSP did not properly exclude the costs
associated with its off-system sales from its SEET calculation. The inclusion of
the fixed costs to make off-system sales reduced CSP’s earnings in CSP’s SEET
analysis. CSP reduced its earnings for depreciation expense on all generating
and transmission assets owned by CSP that were used to make off-system
sales. Similarly, CSP reduced its earnings because CSP issued debt and
common equity to finance the cost of CSP’s generation and transmission plant
that were used to make off-system sales. In short, CSP provided the PUCO with
an inconsistent calculation for the exclusion of its off-system sales.

When the PUCO determined that it would exclude off-system sales from
the SEET calculation, the PUCO éttempted to recalculate the CSP’s SEET
calculation to exclude the portion of generation that supports off-system sales.
This recalculation increased CSP's return on equity from 18.31% in CSP’s
analysis to 19.73%. Opinion and Order at 30. The PUCOQO’s threshold return on
equity for excessive earnings was 17.6%, i.e., the PUCO found earnings above
17 6% to be excessive. This threshold was based on 100% of the earnings of
the comparable group. The return of 19.73% in comparison to the PUCO’s |
SEET threshold of 17.6% (above which threshold, earnings are excessive)
resulted in the refund to customers of $42,683,000. Opinion and Order at 35.

The-customer parties had originally recommended a refund to customers of
approximately $145,000,000 based on a SEET threshold of 13.58%. Thus, the
PUCO’s refund of 2 mere $42,683,000 was $100 million less than the refund
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originally recommehded by the customers. Excluding off-system sales from the
SEET calculation reduced the refund by $22 million.

All of CSP’s earnings including off-system sales should have been judged
against the earnings of the companies in the comparable group. Should the
PUCO’s decision to exclude off-system sales be upheld, CSP’s customers will be
deprived of $22 million that should lawfully be returned to them. The PUCO
should not have allowed CSP to retain such a large portion of the refund that the
statute requires be returned to consumers.

The statute directs the PUCO to return to consumers the amount of the
significantly excessive earnings. The significantly excessive earnings of CSP
under its ESP must be returned to CSP’s ratepayers in accordance with Ohio
law. It is well established that the PUCO is a creature of statute and has only
those powers granted to it by the General Assembly. Tongren v. Pub. Util.
Comm., (1999), 85 Ohio St.3d 87; Columbus Southemn Power Co. v. Pub. Util.
Comm., (1993), 67 Ohio St.3d 535. To follow the law, the PUCO should have
ordered a refund based on all of CSP’s eamnings in 2009, not a mere 87.9% of
CSP's earnings. .Because the PUCO failed to follow the law, the Court shouid
reverse the PUCO’s unlawful order.
| The PUCO also failed to follow the law when it declined to order that
CSP meet its burden of proof that its earnings were not excessive because there
was inadequate record evidence to permit the PUCO fo make the correct
calculation. CSP has the burden of proof in the SEET proceeding. CSP
proposed the exclusion of off-system sales from its SEET analysis. CSP
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excluded its revenues from off-system sales, which reduced its earnings, but
included its generation and transmission costs. CSP failed to meet its burden or
proving it had no excess earnings when off-system sales were excluded because
CSP gave the PUCO an inconsistent analysis. The PUCO then had no basis to
exclude off-system sales properly. Because CSP has the burden of proof, the
failure of the record to provide for a correct calculation for the exclusion of off-
system sales was the sole fault of CSP. The PUCOQO’s order allowed CSP's
conscious error to benefit CSP.

By failing to require CSP to meet is burden of proof, the PUCO failed to
comply with the statute. The PUCO has only those powers granted to it by the
General Assémbly. Tongren v. Pub. Util. Comm., (1999), 85 Ohio 5t.3d 87;
Columbus Southern Power Co. v. Pub. Util. Comm., (1993), 67 Ohio St.3d 535.
To follow the law, the PUCO should have required that CSP meet its burden of
proof. The PUCO’s failure to follow the law requires that the Court reverse the

PUCO’s order.

V. CONCLUSION
The significantly excessive earnings of CSP under its ESP must be
returned to CSP’s ratepayers in accordance with Ohio law. To follow the law, the
PUCO should have ordered a refund to customers based on a SEET analysis
_thatincluded all of CSP’s earnings in 2009, not a mere 87.9% of CSP's earnings.
The PUCO also should have required that GSP meet its burden of proof that it
did not have excessive earnings under a proper SEET analysis. The PUCO
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unlawfully refused to return to customers the significantly excessive eamnings of
CSP as the Ohio General Assembly intended. R.C. Section 4928. 143(F). ltis
fundamentally inconsistent with the statute to allow CSP to retain its significantly
excessive earnings, rather than to refund the significantly excessive earnings to
consumers. Given significantly excessive earnings, the PUCQO must comply with

the statute and make the proper refund to customers.
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