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INTRODUCTION

In Senate Bill 221 (*S.B. 2217) (Appx. 106-164), the Legislature determined that the
Public Utilities Commission of Ohio ("PUCO" or "Commission") must protect Ohio customers
by regulating the full earnings (generation, transmission, and distribution) of the investor-owned
clectric utilities. S.B. 221 requires the PUCO, on an annual basis, to compare the eamings of
Ohio investor-owned utilities with electric security plans (“ESPs”) to the earnings of companies
with comparable risk.! Tf, after conducting such a comparison, the PUCO determines that a
utility’s ESP rate “adjustments™ resulted in “significantly excessive” earnings, the utility must
refund the excess earnings back to the utility’s customers.” The protection against ESP rate
adjustments that result in significantly excessive utility profits is a fundamental customer

protection and is an essential piece of S.B. 221.

This significantly excessive earnings test (“SEET”) is set forth in R.C.
4928.143(F)(Appx. 95). R.C. 4928.143(F) requires the PUCO to determine “***if any such
[rate] adjustments resulted in excessive earnings as measured by whether the earned return on
common equity of the electric distribution utility is significantly in excess of the return on
common equity that was earned during the same period by publicly traded companies, including

utilities, that face comparable business and financial risk***” (Emphasis added). Thus, the

'R.C. 4928.143(F)(Appx. 95).
2 In the Matter of the Investigation into the Development of the Significantly Excessive Earnings

-~ Test Pursuant to Amended Substitute Senate Bill 221 for Flectric Utilities, PUCO Case No. 05

786-EL-UNC, Finding and Order (June 30, 2010) at 15 (defining adjustments as “any change in
rates when compared to the rates in the electric utility's preceding rate plan”). (Supp. 15). ESP
“adjustments” can include rate increases due to increased costs of fuel, purchased power,
environmental expense, or any other item authorized by statute,

? R.C. 4928.143(F).



plain language of R.C. 4928.143(F) specifically dictates how the Commission should measure a

utility’s earnings in order to accomplish the comparable analysis for purposes of SEET.

On January 11, 2011, the PUCO issued an order addressing whether CSP’s 2009 earnings
constituted “significantly excessive” earnings under R.C. 4928.143(F) (“SEET Order”) (Appx. 9-
46). Although the Commission found that CSP’s earnings were significantly excessive, the
PUCO erred by excluding CSP’s off-system sales profits from the earnings considered for
purposes of the SEET comparison. In doing so, the PUCO compared only part of CSP’s
carnings to all of the earnings of companies with comparable risk. Such an asymmetrical
comparison is contrary to the language of 4928.143(F). The PUCO is required to compare a/l of

CSP’s earnings to all of the earnings of companies with comparable risk.

The effect of the PUCO’s unbalanced SEET comparison is that customers did not receive
the full refund they were due under R.C. 4928.143(F). Accordingly, the SEET Order and the
Commission’s orders implementing and upholding the SEET Order in Case No. 10-1261-EL-
UNC (Appx. 48-66), are unlawful and unreasonable and should be reversed. The Court should
| direct Appellee to correct the error complained of herein by requjring CSP to refund the
additional $22.24 million that CSP’s customers would have received if the PUCO had conducted

a proper SEET comparison in accordance with R.C. 4928.143(F).



STANDARD OF REVIEW

| R.C. 4903.13 (Appx. 87) governs this Court's review of PUCO Orders. It provides in
pertinent part: "A final order made by the public utilities commission shall be reversed, vacated,
or modified by the supreme court on appeal, if, upoﬁ consideration of the record, such court is of
the opinion that such order was unlawful or unreasonable***." The Court has interpreted this

standard as one turning upon whether the issue presents a question of law or a question of fact.

As to questions of fact, the Court has held that it will not reverse the PUCO unless the
PUCO's findings “are manifestly against the weight of the evidence and arec so clearly
unsupportéd by the record as to show misapprehension or mistake or willful disregard of duty.”
Questions of law, such as those raised by Ohio Energy Group’s (“OEG”)’ and the Office of the
Ohio Consumers’ Counsel’s (“OCC”)° Proposition of Law 1, are held to a different standard of
review. The Court “has complete, independent power of review” on questions of law.’
Accordingly, legal issues are subject to a more intensive examination than are factual questions.
This is a question of law that is subject to a de novo review. This appeal presents a case of first

impression regarding the interpretation of an important consumer protection statute, R.C.

* Cleveland Elec. Hluminating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 330 N.E.2d 1
paragraph cight of the syllabus, writ of certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46
L.Ed.302, appeal after remand (1976), 46 Ohio St.2d 105, 346 N.E.2d 778.

> OEG is a non-profit entity organized to represent the interests of large industrial and
commercial customers in electric and gas regulatory proceedings before the PUCO. The
members of OEG served by CSP are: Amsted Rail Company, ArcelorMittal USA, E.I. DuPont

-—de-Nemour, Company, GE Aviation, Praxair Ine;; The Timken Company and-Worthington

Industries.
6 OCC, the residential utility consumer advocate, represents the interests of 4.5 million
households in proceedings before state and federal regulators and in the courts.

7 Office of Consumers' Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 388 N.E.2d
1370, 1373.



4928.143(F). With this standard of review in mind, the Court must consider and resolve the

error alleged by OEG and OCC.

STATEMENT OF FACTS

R.C. 4928.141(A) (Appx. 88) requires electric distribution utilities to establish a Standard
Service Offer (“SSO”) for all competitive retail electric services based on a Market-Rate Offer
under R.C. 4928.142 (Appx. 89-91), or on an Electric Security Plan (“ESP”) under R.C.
4928.143 (Appx. 92-95). The SSO serves as the electric utility's default generation price for
consumers who do not shop for competitive generation. CSP applied for an ESP which was

modified and approved by the PUCO on March 18, 2009.3

Utilities with an ESP term of no more than three years, like CSP, are subject to R.C.

4928.143(F)(Appx. 95). That statute requires the PUCO to conduct an annual significantly

- excessive earnings test (“SEET”) review of the utility’s earnings under the ESP. The statute

provides:

***the commission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in excessive eamings as measured by
whether the earned return on common equity of the electric distribution utility is
significantly in excess of the return on common equity that was earned during the
same period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure
as may be appropriate*#*,

8 In the Matter of the Application of Columbus Southern Power Company for Approval of an
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets, et al, PUCO Case Nos. 08-917-EL-SSO, Opinion and
Order {March 18, 2009).



On September 1, 2010, CSP and Ohio Power (“OP”) jointly filed an application for the
Commission’s SEET review of their 2009 carnings (“Application”).” Under Ohio Adm. Code
4901:1-35-03(C)(10), CSP and OP were required to provide certain information with their
Application, including their individual Federal Energy Regulatory Commission (“FERC”) Form
1s along with their latest Securities and Exchange Commission (“SEC™} 10-K. (Appx. 104)
CSP’s earned retumn on equity for 2009, as reported to the SEC and FERC, was 20.84%. (Supp.
52 and 62-63, Tr. 60-61). When compared to the 142 other investor-owned regulated electric
utilities in the United States, CSP had the highest return on equity in America in 2009. (Supp. 69

and 136-37).

On January 11, 2011, the PUCO issued the SEET Order. (Appx. 9-46). In the SEET
Order, the PUCO found that a single earnings item, CSP’s profits from ofi-system sales, should
be excluded from CSP’s 2009 carned return on equity for purposes of the statutory‘signiﬁcantly
excessive earnings test. (Appx. 37-38). Off-system sales are wholesale sales By a utility to third
parties that are not Ohio retail custorﬁers. Off-system sales are made from generation that is
excess after serving the load of Ohio retail customers. Such sales are made possible because
CSP’s Ohito retail customers have paid and are paying a return on CSP’s power plant investment
(Supp. 86). The Commission determined that "***[off-system sales] margins and the related
equity in generation facilities should be excluded from the SEET calculation." (Appx. 38).

Accordingly, the PUCO adjusted CSP’s earned return on equity from its reported 20.84% to

? In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Administration of the Significantly Excessive Earnings Test under

Section 4928.143(F), Revised Code, and Rule 4901:1-35-10, Ohio Administrative

Code, Application (September 1, 2010).



19.73% for purposes of the SEET comparison. {Appx. 38)'" Using the recalculated earned return
on equity of 19.73%, the Commission found that CSP had significantly excessive earnings of
$42.683 million in 2009. (Appx. 43). If the Commission had included CSP’s 2009 off-system
sales earnings in the SEET comparison, then CSP’s customers would have received an additional
$22.24 million over and above the significantly excessive earnings found by the PUCO (Supp.

1341

To this end, 12.1% of CSP's total reported earnings in 2009 were derived from off-system
sales (Supp. 87).12 By excluding CSP’s 2009 off-system sales earnings for purposes of SEET,
the Commission compared only 87.9% of CSP’s earnings to 100% of the earnings of the group

of companies with comparable risk (Supp. 87).

On February 11, 2011, applications for rchearing were filed by Customer Parties, "
{Appx. 67-86), CSP, Industrial Energy Users-Chio (“IEU”), and Ohio Partners for Affordable
Energy (“OPAE”). Memoranda contra the applications for rehearing were filed by CSP, IEU,
Customer Parties, and OPAE. The PUCO issued an Entry on Rehearing denying the applications‘

for rehearing on March 9, 2011, (Appx. 53-66). On May 5, 2011, OEG filed its notice of appeal.

19 Excluding the profits from off-system sales from the ROE calculation requires a corresponding
exclusion of the equity component associated with the generation assets used to support off-
system sales from the ROE calculation. However, due to a mathematical error, the PUCO’s
recalculation of CSP’s earned return on equity of 19.73%, excluding off-system sales, is itself
incorrect. The correct quantification of CSP’s 2009 earned return on equity, excluding off-
system sales, was not made by any witness. Sec (Appx. 73-74).

11 R eported return en equity (20.84) minus adjusted return (19.73) multiplied by 20.039 equals -
$22.24 million. Every /% excessive return on equity equals a refund of $20.039 million, which
quantification was not rebutted by the Company. (Supp. 134)

12 ¢SP's total earnings in 2009 were $271.504 million, of which $32.977 million were from off-
system sales. (Supp. 52, 54, and 87).

13 OEG, OCC, and the Appalachian Peace and Justice Network.
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(Appx. 1-66). On May 13, 2011, OCC moved to intervene as an appellant and thereafter, this

Court granted OCC’s motion to intervene.'*

ARGUMENT

Proposition of Law No. 1

R.C. 4928.143(F) requires the PUCO to compare all of a utility’s earnings to all of

the earnings of companies with comparable risk in its determination of whether ESP

rate adjustments have resulted in “significantly excessive” earnings for that year.

The PUCO’s decision to carve out and exclude a single element of total earnings from
CSP’s 2009 earned return on equity for purposes of the SEET comparison was unlawful and
unreasonable under R.C. 4928.143(F).

The SEET as set forth in R.C. 4928.143(F) is very similar to the traditional “comparable
camings” standard established in U.S. Supreme Court case law. In Bluefield Water Works v.

West Virginia (1923), 262 U.S. 679, the U.S. Supreme Court set out the “comparable eamings”

standard:

A public utility is entitled to such rates as will permit it to earn a return on the
value of the property which it employs for the convenience of the public equal to
that generally being made at the same time and in the same general part of the
country on investments in other business undertakings which are attended by
corresponding risks and uncertainties; but it has no constitutional right to profits
such as are realized or anticipated in highly profitable enterprises or speculative
ventures."

Building on Bluefield, the U.S. Supreme Court later confirmed the comparable earnings

test as the proper constitutional standard for setting utility rates: "the return to the equity owner

1 Supreme Court of Ohio Entry (May 31, 2010).
'° Bluefield Water Works v. West Virginia, 262 U.S. 679, 692-93 (1923).
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should be commensurate with the returns on investments in other enterprises having

corresponding risks.”'®

The SEET is very similar to the “comparable carnings” standard in that SEET requires a
comparison of a utility’s earnings with the earnings of companies with comparable risk to
determine an appropriate level of profit for the utility. But unlike the “comparable earnings”
standard, the SEET permits a utility to retain “excessive” eamnings, provided those earnings are
not “‘significantly excessive.”!” Accordingly, under SEET, a utility could obtain a greater level
of carnings than what would be allowed under the traditional “comparable earnings” standard.
Allowing for excessive (but not significantly excessive) profits compensates electric utilities for
the utility’s risks under Ohio’s competitive generation market structure, which allows consumers
to shop for competitive generation services, but requires utilities to provide back-up generation

service to those who do not shop at Commission approved rates.

To determine whether rate increases authorized in the ESP have resulted in “significantly
excessive” earnings for that year, R.C. 4928.143(F) requires the PUCO to compare ail of a
utility’s earnings to all of the earnings of companies with comparable risk. R.C. 4928.143(F)
provides that the PUCO must consider “whether the eamed return on common equity of the
electric distribution utility is significantly in excess of the return on common equity that was
carned during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be

appropriate.” The statute gives the Commission wide discretion to determine the group of

companies with comparable risk and the threshold when eéimings transition from being Just |

'8 Federal Power Comm. v. Hope Natural Gas (1944), 320 U.S. 591, 603, 64 S.Ct. 281, 88 L.Ed.
333.

TR.C. 4928.143(F).



excessive to “significantly excessive.” But the statutory language does not permit the PUCO to
selectively exclude certain utility earnings for purposes of the SEET comparison. The PUCO
has no discretion to disregard certain profits actually earned by the utility and reported on its

accounting books to the SEC and FERC."®

CSP’s earned return on equity for 2009, as reported to the SEC and FERC, was 20.84%,"°
giving CSP the highest equity return of 143 investor-mjvned regulated electric utilities in the
United States in 2009.%° 12.1% of CSP's total reported earnings in 2009 were derived from off-
system sales.”! Consequently, by excluding CSP’s 2009 off-system sales earnings for purposes
of SEET, the Commission compared only 87.9% of CSP’s earnings with 100% of the earnings of _

the group of companies with comparable risk.”

The exclusion of CSP’s off-system sales earnings from the CSP 2009 SEET eamings
biases CSP’s earnings downward compared to the group of companies with comparable risk used
to determine the SEET earnings threshold. The earnings of these companies with comparable

risk were not adjusted to exclude segments of their earnings.” A comparison of this nature is
J : p

'8 dkron & Barherton Belt Rd. Co. et al. v. Pub. Util. Comm.(1956), 165 Ohio St. 316, 319, 135
N.E.2d 400, 402 (“the [PUCO] is solely a creature of the General Assembly and may exercise no
jurisdiction beyond that conferred by statute.)”

1 Company. Ex. 4, Pre-filed Direct Testimony of Thomas E. Mitchell at TEM-1; Tr. Vol. I (Oct.
25, 2010) at 60, lines 17-25, and at 61, line 1 (Supp. 52 and 62-63, Tr. 60-61)

2 Joint Intervenor Ex. 2 at 5 and LK-3 (Supp. 69 and 136-37).

! Joint Intervenor Ex. 2 at 23. (Supp. 87). CSP's total earnings in 2009 were $271.504 million,
____of which $32.977 million were from off-system sales. Company. Ex. 4 at TEM-1at 1 and 3
(Supp. 52 and 54).

* Joint Intervenor Ex. 2 at 23. (Supp. 87).

# CSP’s witness, Dr. Makhija admitted that “[wThen calculating the 2009 book [return on equity]
for the comparable risk peer group, the earnings***as reported were used with no adjustments.”
OCC Ex. 5. (Supp. 177); Joint Intervenor Ex. 2 at 22. (Supp. 86).

9



asymmetrical and contrary to the language of 4928.143(F). Instead, the statute should be applied

“¥*¥{n 3 manner consistent with the plain meaning of the statutory language®*** >

The Commission should have compared a/l of CSP's 2009 earnings to all of the earnings
of the companies with comparable risk in accordance R.C. 4928.143(F). Using all of CSP’s 2009
reported earnings for purposes of the SEET comparison is an objective, verifiable approach that
does not require adjustments to the utility and/or comparable group eamnings and return on
equity. CSP's earnings, as reported to the FERC and the SEC, include CSP's allocated share of
off-system sales earnings, in accordance with generally accepted accounting principles
(“GAAP”).” The earnings of the companies of comparable risk are also based on GAAP and are
reported in accordance with GAAP to the SEC and FERC.% Accordingly, including CSP’s off-
system sales earnings in its 2009 SEET earnings allows for the “apples to apples” comparison

required by the plain language of R.C. 4928.143(F).

The exclusion of any particular category of a utility’s reported earnings f'roﬁl the earnings
considered for purposes of the SEET comparison is contrary to the plain language of R.C.
4928.143(F). Off-system sales are an inherent component of the Company's eamings, just as the
costs of the assets and expenses incurred to provide the capacity and energy for the off-system
sales are an inherent component of CSP's earnings.”’ In fact, off-system sales are possible only

because the costs of the underlying generation assets and purchase power contracts are recovered

24 State v. Johnson, 116 Ohio St. 3d 541, 2008-Ohio-69, 880 N.E. 2d 896 at 4[15.
%3 Joint Intervenor Ex. 2 at 22 {Supp. 86).

25 1d. at 25 (Supp. 89).

*71d. at 5 (Supp. 69).
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from Ohio 1‘21tepayers.28 It is reasonable that all earnings generated by those assets also be

included in the earned return on equity for SEET purposes.

Therefore, the Court should reverse the order of the PUCO with instructions to comply
with R.C. 4928.143(F) by comparing a/l of CSP’s earnings to all of the earnings of the group of

companies with comparable risk.

RELIEF REQUESTED

OEG and OCC are seeking to reverse the PUCO’s SEET Order as well as the
Commission’s orders implementing and upholding the SEET Order in Case No. 10-1261-EL-
UNC to the extent that they are unlawful and unreasonable because they excluded the profits
from off-system sales from the earned return on equity of Columbus Southern Power Company
for purposes of the SEET comparison. To ensure that CSP’s customers get the full refund to
which they are entitled, the Court should direct the PUCO to issue an order requiring CSP to
refund the additional $22.24 million that CSP’s customers would have received if the PUCO
conducted a proper SEET comparison in accordance with R.C. 4928.143(F).

OEG and OCC's request for an additional refund is permitted under the law. Keco Indus.
v. Cincinnati & Suburban Bell Tel.Co.,” barring refunds of rates previously approved by the
PUCO, does not apply because of the specific statute at issue in this case. The Court recently

stated that “[a]ny apparent unfairness [as a result of Keco]***remains a policy decision

28 Joint Intervenor Ex. 2 at 22. (Supp. 86).

* Keco Indus. Inc. v. Cincinnati & Suburban Bell Tel. Co., (1957) 166 Ohio St. 254, 259, 141
N.E.2d 465 (“any rates set by the Public Utilities Commission are the lawful rates until such time
as they are set aside as being unreasonable and unlawful by the Supreme Court™).
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mandated by the larger legislative scheme.”™® R.C. 4928.143(F) specifically requires the PUCO
to conduct an historic review of a utility’s earnings over a given period and to refund any
“significantly excessive earnings” back to the utility’s customers. Thus, in S.B. 221, the General
Assembly explicitly decided to allow refunds of a utility’s past rates if those rates were
“significantly excessive.” Therefore, any refund of rates to customers pursuant to R.C.
4928.143(F) is not barred by the Keco decision. Accordingly, the relief that OEG and OEC seek

is permitted under the law.

CONCLUSION

WHEREFORE, Appellants respectfully submit that the Commission's January 11, 2011
Opinion and Order, January 27, 2011 Finding and Order, and March 9, 2011 Entry on Rehearing
in PUCO Case No. 10-1261-EL-UNC are unlawful to the extent that they excluded the profits
from off-system sales from the earned return on equity of Columbus Southern Power Company
for purposes of the SEET comparison. Accordingly, the Court should direct Appellee to correct
the error complained of herein by requiring CSP to refund the additional $22.24 million that
CSP’s customers would have received if the PUCO had conducted a proper SEET comparison in
accordance with R.C. 4928.143(F).

Respectfully submitted,

Plich P € L™

David F. Boehm, Esq. (0021881)

Michael L. Kurtz, Esq. (0033350)

(Counsel of Record)
e S - —BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510

Cincinnati, Ohio 45202

% In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947
N.E.2d 655 at 17.
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NOTICE, OF APPEAL OF APPELLANTS, THE OHIO ENERGY GROUP

Appellant, the Ohio Energy Group (“OEG”), a party of record in the above-styled
proceedings, hereby gives notice of its appeal, pursuant to R.C. 4903.11 and 4903.13 and
Supreme Court Rule 6f Practice 2, Section 3(B), to the Supreme Court of Ohio and Appellee,
from an Opinion and Order eniv:ered January 11, 2011 (Exhibit A), Finding and Order entered
January 27, 2011 (Exhibit B), and an Entry of Rehearing entered March 9, 2011 (Exhibit C) of
Appelice, Public Utilities Commission of Ohio (“PUCO” or “Commission”) in PUCO Case No.

10-1261-EL-UNC.

Appellant was and is a party of record in PUCO Case No. 10-1261-EL-UNC, and timely
filed its Application for Rehearing of the Appellee’s January 11, 2011 Opinion and Order in
accordance with R.C. 4903.10. Appellant’s Application for Rehearing was denied, with respect

to the issues on appeal herein, by Entry of March 9, 2011.

The Appellant complains and alleges that the Appellee’s .T anuary 11, 2011 Opinion and
Order, January 27, 2011 Finding and Order, and the Commission’s March 9, 2011 Entry on
Rehearing in PUCO Case No. 10-1261-EL-UNC are unlawiful, unjust and unreasonable in the

following respects, as set forth in Appellant’s Application for Rehearing.

1. The PUCO etred by unlawfully excluding the profits from off-system sales from the
eamned return of Columbus Southern Power Company. The exclusion of these profits
resulis in a biased comparison between Columbus Southern Power Company and
publicly traded companies that face comparable business and financial risk, and thus is

—contrary-to R.C. 4928.143(F), thereby denying customers part of the refund they should

have received from Columbus Southern.
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WHEREFORE, Appellant respectfully submits that Appeliee’s January 11, 2011 Opinion

and Order, Appellee’s January 27, 2011 Finding and Order, and Appellee’s March 9, 2011 Entry

on Rehearing in Case No. 10-1261-EL-UNC are unlaWﬁll, unjust and unreasonable and should

be reversed. This case should be remanded to Appellee with instructions to correct the errors

complained of herein.

May 5, 2011

Respectfully submitted,

David F. Boehm, Esq. (0021881)

Michael L. Kurtz, Esq. (0033350) (Counsel
of Record)

BOEHM, KURTZ & LOWRY

36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: (513)421-2255 Fax: (513)421-2764

E-Mail: dboehm@BXL]lawfirm.com
mkurtzzaBKLlawfirm.com

COUNSEL FOR APPELLANTS, THE
OHIO ENERGY GROUP
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CERTIFICATE OF FILING

1 certify that this Notice of Appeal has been filed with the docketing division of the
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for
| Administration of the Significantly
', Excessive Earnings Test under Section
4928,143(F), Revised Code, and Rule
4901:1-35-10, Ohioc Administrative
Code.

Case No. 10-1261-EL-UNC

' it et gt et ekt st et

. OQPINION AND ORDER -

The Commission, considering the application, the evidence of record, the applicable
1aw, and being otherwise fully advised, hereby issues its Opinion and Order.

Steven T. Nourse, American Electric Power Service Corporation, One Riverside
Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by Daniel R. Conway,
‘ 41 South High Street, Columbus, Ohio 43215, on behalf of Columbus Southern Power
' Company and Ohio Power Company. ,

Mike DeWine, Attorney General of the State of Ohio, by William Wright, Section
Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street,
Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities Commission of Ohio.

Jamine L. Migden-Ostrander, the Office of the Ohio Consumers’ Counsel, by
Maureen R. Grady, Melissa Yost, and Kyle Lynn Verrett, Assistant Consumers’ Coursels,
10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility
consumers of Columbus Southern Power Company and Ohio Pawer Company.

~ Boehm, Kurtz & Lowry, by Michael L. Kurtz, 36 East Sevenih Street, Suite 1510,
Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Michael R. Smalz and Joseph M. Maskovyak, Ohio Poverty Law Center, 555 Buttles
; Avenne, Columbus, Ohio 43215, on behalf of the Appalachian Peace and Justice Network.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Joseph Oliker, 21
Fast State Strest, 17th Fioor, Columbus, Ohio 43215-4228, on behalf of Industrial Energy
Users-Ohio. ‘
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10-1261-EL-UNC -2~

David C. Rinebolt and Colleen L. Mooney, Counsel, 231 West Lima Street, P.O. Box
1793, Findlay, Ohio 45839~1793, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler, Thomas J. O’Brien, 100 South Third Street, Columbus, Ohio 43215
and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association.

Bricker & Fckler, Thornas J. O/Brien, 100 South Third Street, Columbus, Ohio 43215,
on behalf of Ohio Manufacturers’ Association.

BACKGROUND:

1. Significantly Excessive Earnings Test Background

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Among the
statutory amendments were changea to Section 4923.14, Revised Code, to establish a
standard service offer (S50). Pursuant to the amended language of Section 4928.14,
Revised Code, electric utilities are required to provide consumers with a S50, consisting of
either a market-rate offer (MRO) or an electric security plan (ESP). Sections 4928.142(D)(4),
4978.143(E), and 4928.143(F), Revised Code, direct the Commission o evaluate the
earnings of each electric utility’s approved ESP or MRO to determine whether the plan or
offer produces significantly excessive earnings for the electric utility.

After considering the arguments raised in the ESP and/or MRO proceedings of the
electric utilities, the Commission concluded that initially the methodology. for determining
whether an electric utility has significantly excessive earnings as a result of an approved
ESP or MRO should be examined within the framework of a workshop.! The Comumission
© directed Staff to conduct a workshop to allow interested stakeholders to present concerns
and to discuss and clarify issues raised by Staff. Accordingly, Case No, 09-786-EL-UNC, In
the Matter of the Investigation into the Development of the Significantly Excessive Earnings Test
Pursuant to Amended Substitute Senate Bill 221 for Electric Utilities (09-786) was opened. The
workshop was held on October 5, 2009. Staff filed its recommendations in 09-786 on
November 18, 2009.

In 09-786, by Finding and Order isgued on June 30, 2010, as amended and clarified
in accordance with the entry on rehearing issued August 25, 2010, the Commission

1 In re Ohio Edisan Company, The Cleveland Electric lluntinating Company, and the Toledo Edison Campany,
Case No, 08-535-EL-550, Opinion and Order at 64 (December 19, 2008) (FirsiEnergy ESP case); and In rz
Columbus Southern Power Company and Ohio Power Company, Case No. 08-917-EL-550), <t al., Qpinion and
Order at 68 (March 18, 2009) (AEP-Chio ESP cuses). -
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10-1261-EL-UNC - “3-

provided guidance on the interpretation and application of Sections 4928.142(D)(4),
4928.143(F), and 4928.143(F), Revised Code. :

- On April 16, 2010, in 09-786 and in Case No. 10-517-EL-WVR, Columbus Southern
Power Company (CSP) and Ohio Power Company(OF) (jointly AEP-Ohio or Companies)
filed an application for a limited waiver of Rule 4901:1-35-10, Ohio Administrative Code
(O.A.C), to the extent that the rule requires the electric utility to-file their SEET
information by May 15, 2010.2 By entry issued May 5, 2010, the Commission granted AEP-
Ohio’s request for an extension and directed AEP-Ohio to make its SEET filing by July 15,
2010. The due date for Companies to file their SEET information was further extended to
September 1, 2010, pursuant to entry issued July 14, 2010, in 09-786.

On September 1, 2010, AEP-Ohio filed an application in Case No. 10-1261-EL-UNC,
for the administration of the SEET, as required by Section 4928,143(F), Revised Code, and
Rule 4001:1-35-10, O.A.C. By entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this proceeding. Pursuant to the
procedural schedule, motions to intervene were due by October 8,2010. -

Motions to intervene were filed by, and intervention granted %o, the following
entifies: the Office of the Ohio Consumers’ Counsel (OCC), Industrial Energy Users-Ohio
(IEU-Ohio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG),
Appatachian Peace and Justice Network (AP]N), Ohio Manufacturers Association (OMA)
and Ohio Hospital Association (OHA). '

The hearing commenced, as scheduled, on October 25. 2010, and concluded on
November 1, 2010, including rebuttal testimony offered by AEP-Ohjo. At the hearing,
AFEP-Ohio presented the direct testimony of three witnesses: Thomas E. Mitchell {Cos. Ex.
4), Dr. Anil K. Makhija (Cos. Ex. 5), Joseph Hamrock (Cos. Ex. 6) and on rebuttal presented
the testimony of Dr. Makhija (Cos. Ex.7) and Mz, Hamrock {Cos. Ex. 8). OCC, OMA, OHA,
APJN and OEG (jointly Customer Parties) presented the testimorry of Dr. J. Randall
Woolridge (Joint Inv, Exs. 1 and 1-A) and Lane Kollen (Joint Inv. Ex. 2). The Staff offered

the testimony of Richard Cahaan (Staff Ex. 1). Initial briefs and reply briefs were filed by

AFP-Ohio, Staff, Customer Parties,? IEU-Ohio, and OPAE.

2 By May 15 of sach year, the electric vtility shall make 2 separate flling with the commission
demonstrating whether or not any rate adjustments authorized by the commission as part of the electric

utility's electric security plan resulted in significantly excessive eamnings during the review period as

measured by division (F) of Section 4928.143, Revised Code. The process and {imeframes for that
pmeeedingshallbesetbyorderoflheconmﬁssimttlelegaldirecbot,oraim‘eyex‘amjmr. The eleciric
utility’s filing shall include ihe information set forth in paragraph (C) of Ruls 4901:1-3503, O.A.C,, as it
relates to excessive earnings. ‘

3 Thereplybriefﬁledbytustome:?gﬁgs:ﬂdnotmdudeOMAMOHAmapaﬂyhﬂtbﬂeﬁOnly
OCC, APIN, and OEG are listed as parttes o the reply brief. :
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10-1261-EL-UNC 4~

On November 30, 2010, AEP-Ohio, Staff, OHA, OMA, The Kroger Company
(Kroger), and Ormet Primary Alurninum Corporation (Ormet) filed a Joint Stipulation and
Recommendation (Stipulation) in this case and in Case Nos. 09-872-EL-FAC and 09-873~

" EL-FAC, In the Matter of the Review of the Fuel Adjustment Clauses of Cobumbus Southern

Power Company and Ohio Power Company, (Fuel Adjustment Clause (FAC) or FAC cases) ¢
The Stipulation induded a proposed procedural schedule for the consideration of the

Stipulation. Further, as part of the Stipulation, AEP-Ohio agreed o withdraw its

opposition to Kroger's request to intervene and, pursuant to the entry issued December 1,
2010, Kroger was granted limited intervention to participate in the SEET case. On
December 16, 2010, AEP-Ohio filed a notice of withdrawal of the Stipulation. The
Companies’ withdrawal, as any party to a Stipulation may, dissolves, terminates and
voids the Stipulation. Nonetheless, in its notice of withdrawal, AEP-Ohio unilaterally and
voluntarily agreed to fulfill its obligations in the Stipulation to: (1) contribute $1 million of
shareholder funds for OMA to be used to assist its members with programs and initiatives
designed to bring energy-related benefits to Ohio manufacturers; (2) confribute $1 million
of sharcholder funds for OHA to be used fo assist its members with programs and
initiatives designed to bring energy-related benefits to hospitals as those institutions
continue to serve their communities; and (3) promote the accelerated deployment and use
of new energy officiency technologies by contributing $100,000 of shareholder funds
towards Kroger’s energy efficiency projects that may not otherwise be eligible for recovery
under a reasonable arrangement ot pass the total resource cost test as defined in Rule
4901:1-39-01, O.A.C. AEP-Ohio stated that there would be no deadline or time limitation
to deploy Kroger’s projects and that the contribution would not expire, but may be used
by Kroger. on acceptable energy efficiency projects until the contribution amount is
exhausted. Kroger is required to commit its energy usage reductions resulting from
energy efficiency projects funded by AEP-Ohio's $100,000 contribution. to AEP-Ohio so
that AEP-Ohio may meet its energy efficiency requirements under :Section 4928.65,
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its upcoming
ESP filing to propose and work with the Staff to develop a Phase I pilot program for AEP-
Ohio’s gridSMART program beyond the current footprint of Phase I, which will include
dynamic pricing options.

APFLICABLE LAW:
Section 4928.143(F), Revised Code, provides, in relevant part:

1 OnMay 14, 2010, In Case Nos. 09-872-EL-FAC and 09-873-EL-FAC, AEP-Uhio filed its 2009 repurt of the
management/performance and financial audits of its FAC (FAC cages). Motions to intervens in the FAC
casaswereﬁmelyﬂledby,mdmtervenﬁongmntedto&tefoﬂcwh\gmﬂﬁeummﬂ-chim and
Ormet. The hearing in the FAC cases commenced, as scheduled, on August 23, 2010, and concluded on
August 24, 2010. Btiefs and reply briefa were filed on September 23, 2010, and October 15, 2010,
respectively.
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{F)

Fuzther, Rule 4901:1-35-03(C)(10)(a), O.AC., as effective May 7, 2009, provides:

With regard to the provisions that are included in an electric security
plan under this section, the commission shall consider, following the
end of each annual period of the plan, if any such adjustments
resulfed in excessive carnings as measured by whether the earned
rehurn on common equity of the electric distribution utility is
significantly in excess of the retwrn on common equity that was
earied during the same period by publidy traded companies,
including utilities, that face comparable business and, financial risk,
with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirements of future

" committed investments in this state. The burden of proof for

demonstrating that significantly excessive earnings did not occur shall
be on the electric distribution utility. If the commission finds that
such adjustments, in the aggregate, did result n significantly
excessive earnings, it shall require the electric distribution utility to
return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to
terminate the plan and immediately file an application pursuant to
section 4028.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the aame basis as specified in
division (C)2)(b) of this section, and phase-in of any amounts that
occurred prior to that termination and the recovery of those amounts
as contemplated under that electric secwsity plan. In making its
determination of significantly excessive earnings uncler this division,
the commission shall not consider, directly or indirectly, the revenue,
expenses, or earnings of any affiliate or parent company.

For the annual review pursuant to division (F) of section 4928.143 of
the Revised Code, the electric utility shall provide testimony and
analysis demonstrating the return on equity that was earned during
the year and the returns on equity earned during the same period by
publicly traded companies that face comparable business and
financial risks as the electric utility. In addition, the eleciric utility
shall provide the following information:

(i)  The federal energy regulatory commission form 1 (FERC
form 1) in its entirety for the annual period under review.
The electric utility may seek protection of any confidential
or proprietary data if necessary. If the FERC form 1 is not
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available, the electric utility shall provide balance sheet
and income statement information of at least the level of
detail as required by FERC form 1.

(i) The latest securities and exchange commission form: 10-K
in its entirety. The electric utility may seek protection of
any confidential or proprietary data if necessary.

(i) Capital budget requirements for future committed
investments in Ohio for each annual period remaining in
the ESP. :

L  PROCEDURALISSUES:
A, AFP-Ohio’s void-for. enes ituti ity ar nt

Section 4928.143(F), Revised Code, is void and unenforceable, AEP-Ohic claims,
because it is impermissibly vague and fails to provide CSP and OP with fair notice, or the
Commission with meaningful standards, as to what is meant by “significantly excessive
earnings.” According to AEP-Ohio, the void-for-vagueness doctrine has two primary
goals. The first is to ensure “fair notice” to those subject to the law and the second is to
provide standards to guide those charged with enforcing the law. Citing to Columbia
Natural Resotirces, Inc. v. Tatum, 58 B.3d 1101, 1105 (61 Cir, 1995), AEP-Ohio asserts that the
Supreme Court has provided greater spedificity related to the two primary goals. The
Companies acknowledge that the vagueness doctrine arises most often in the context of
criminal laws that implicate First Amendment values. However, the Companies argue -
that laws that impose criminal penalties or sanctions ar that reach a substantial level of
constitutionally protected conduct must satisfy a "higher level of definiteness.” Belle Maer
Harbor v, Charter Township of Harrison, 170 F.3d 553, 557 (6% Cir. 1999), The Ohio Supreme
Court applied this heightened standard of scrutiny, claims AFP-Ohlo, in Nerwood v.
Horney, 110 Ohio St.3d 353, 2006-Ohio-379; a case involving a municipal ordinance that
allowed a taking of property by eminent domain even though the statute carried no
penalties or sanctions. '

Similar to the Norwood case cited above, AEP-Ohio claims that Section 4928.143(F),
Revised Code, results in a taking of private property rights as the Companies are being
required o forfeit earnings lawfully gained through the efficient use of their own property
so that those earnings can be redistributed io its customers, even though the customers

iﬁ&ispﬁ%h}y?aida—jast—and»mawnablggatejouhe&vim they received. Accordingto the
Companies, Section 4928.143(F), Revised Code, fails to give any definitive notice or
guidance as to what is meant by »significantly excessive eamnings.” For example, AEP-
Ohio states that fhere are no definitions, standards or guidance in the statute providing the
electric utility fair notice of the risk of forfeiture or giving the Commission adequate
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standards to appropriately judge the result as is evident by the parties’ starkly conflicting
positions in this case. Further, AEP-Ohio asserts, the parties have no common
understanding of what level of earnings should be deemed “significantly excessive,”
whether off-system sales should be included in the net earnings used to calculate the
return. on equity, how write-offs and deferrals should be treated, how to identify
companies that face “comparable business and financial risk” or what is meant by the
reference to “adjustments in the aggregate.”

According ta AEP-Ohio, the vagueness of Section 4928.143(F), Revised Code, is
further compounded because the statute applies in a retrospective manner, requiring an
electric utility to forfeit earnings from a prior year; because it is the electric utility’s burden
to prove its earnings in the prior year were not significantly excessive; and because the
statute penalizes an electric utility for excess earnings in the prior year but does not
insulate the electric utility from prior year earnings that fall significantly below what was
earned in the same period by companies with comparable business and financial risk.
Given the asymmetrie consequences leveled by a determination of significantly excessive
carnings, and the burden on the electric utility to prove that its earnings were not
significantly excessive, the General Assembly, AFP-Ohio argues, failed to meet its
heightened constitutional duty in this instance to assure that an electric utility had fair
hotice in advance of how its earnings would be measured and to assure that the
Commission had clear directior. on how the test was to be administered. '

AEP-Ohio also argues that the Commission had the opportunity to cure, of at least

ameliorate, the effects of the statute’s vagueness but that the Commission failed to do so.
The Companies daim that it pointed out the uncertainty associated with the SEET in its
ESP case, and the Commission initially recognized the importance of giving AEP-Ohio the
requested clarification at least with respect to OSS and deferrals. However, the
Companies aver, the Commission inexplicably reversed itself even as to those two issues
on rehearing® Additionally, the workshop proceeding in 09-785, which was intended to
bring clarity to the statute, did not conclude until August 25, 2010, and even then several
critical uncertainties remained. AEP-Ohio concludes that, because the SEET offers
virtually no guidance as to its proper application and because the Commission failed to
cure the uncertainties involved, Section 4928.143(F), Revised Code, is unconstitutionally
vague and the Commission’s only recourse now to ameliorate the consequences of the
statute’s constitutional infirmity is to adopt the position advanced by the Companies’
witnesses which assures that AEP-Ohio will not be wrongfully deprived of its property-

- —WJ_IILLeply‘ngmmELEam‘e;s(Mbera include OCC, APIN, and OEG) and OPAE

argue that constitutional issues are not within the jurisdiction of the Commission and the
void-for-vagueness doctrine is inapplicable to Section 4928,143(F), Revised Code.

5 ABP-Ohio ESP, Entry on Rehearing at 45-49 (July 23, 2009).
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Referring to East Ohio Gas Co. ». Pub. Litil. Comm. (1940), 137 Ohio St. 225, 238-239, 28
N.E.2d 599, Customer Parties claim that the Ohio Supreme Court has long held that it is
the duty of the Commission to assume the constitutionality of a statute and further that the
“constitutionality of statutes is a question for the courts and not for a board or
commission.” Similarly, in Consumers’ Counsel 0. Pub. Util. Comm. (1994), 70 Ohio St.3d
244, 247, 638 N.E.2d 530, the Ohio Supreme Court stated that “an administrative agency
such as the commission may not pass upon the constitutionality of a statute.” Citing to
Monongahela Power Co. v. Schriber (S.D. Ohio 2004), 322 B, Supp.2d 902, 911, Customer
Parties assert that the Commission has also acknowledged its lack of authority to
determine constitutional issues. In short, therefore, Customer Parties and OPAE submit
that the Conunission must presume the constitutionality of Section 4928,143(F), Revised
Code, and any challenges to the constitutionality of that statute mwst be decided by the
Ohio Supreme Court on appeal.

In arguing that the Companies void-for-vagueness argument is misplaced,
improperly applied, and inapplicable to Section 4928.143(F), Revised Code, Customer
Parties assert that, as acknowledged by AEP-Ohio, the vagueness docirine is rarely ever
applicable to statutes other than criminal laws. Moreover, Customer Parties argue, the
case law that the Companies rely on and discuss in great length on brief is simply not
relevant to the Comumission’s consideration of the SEET as established by Section
4928.143(F), Revised Code. In fact, it is significant, Customer Parties note, that AEP-Ohio

 failed to cite any public utility cases where a statute had been challenged on vagueness
grounds. This is easily explained, according to Customer Parties, because the vagueness
doctrine is a constitutional law concept that was created to protect individuals from
statutes that are too vague for the average citizen to understand in the. criminal realm.
Connally v. General Construction Co. (1926), 269 1JS. 385. Customer Parties submit that
there is litlle question that the vagueness doctrine was not intended to apply to a statute
like Section 4928.143(F), Revised Code and that it was never intended to protect utilities
from returning significandly excessive earnings to ratepayers.

Customer Parties also disagree with AFP-Ohio’s position that the statite is s0
vague that it provides no standard at all. To support this contention, Customer Parties
point out that AEP-Chio’s witnesses garnered sufficient guidance from the statute to draft
prefiled testimony and discussed, at great length in detail over 60-plus pages of its initial
brief, the meaning and application of the SEET. Moreover, Customer Parties note, the
SEET standard is arguably more detailed than the "just and reasonable” standard used in
most jurisdictions, including Ohio, for distribution rate cases. '.

Citing to Alliance v. Carbone (2009), 181 Ohio App.3d 500, 2009-Ohio1197, Customer
Parties assert that the courts have held that a statute is not void merely because it could
have been worded more precisely. Rather, the critical question ia whether the statute
affords a reasonable person of ordinary intelligence fair notice and sufficient definition

CLeois



10-1261-EL-UNC | Y

and guidance to enable the individual to conform his or her conduct to the law. In this
case, Customer Parties aver, the meaning of Section 4928.143(F), Revised Code, is not
under debate but rather which expert witness” methodology the Commission will adopt to
determine whether CSP’s earninga were significantly excessive in 2009.

Customer Parties also reject AEP-Ohio’s complaint that the Commission failed to
cure the vagueness of the SEET when it had the opporturity to do so. Customer Parties
point out that the Commission did provide further guidance and clarity regarding the
application of Section 4928,143(F), Revised Code, through the SEET order and entry on
rehearing in 09-786 and the SEET workshop.® To support this position, Customer Parties
assert that Ohio’s other electric utilities had no difficalty understanding the SEET or the

_proper application of Section 4928.143(F), Revised Code. In summary, Customer Parties
submit that the Companies’ vagueness doctrine argument should be rejected as the
Comumission cannot decide constitutional issues and must presume the constitutionality of
Section 4928.143(F), Revised Code, and that, in any event, the doctrine :of vagueness is
inapplicable to the SEET provision set forth in Section 4928.143(F), Revised Code.

After reviewing the arguments and case law of record, the Commission determines
that it is the province of the courts, and not the Commissior, to judge the constitutionality
of Section 4928.143(F), Revised Code. Thus, the appropriaie venue for AEP-Ohio to raise
its constitutional challenges to the SEET is at the Ohio Supreme Court. Without
addressing the constitutional threshold issue propounded by AEP-Ohio, the Comumission
determines, for the reasons that follow, that there is ample legislative direction to
reasonably apply the statute in this case.

Initially, we note that, pursuant to Connally, supra, the typical due process claim of
vagueness seeks 1o bar enforcement of “a statute which either forbids or requires the doing
of an act.” Section 4928.143(F), Revised Code, is not such a statute. This statute does not
forbid or require the doing of an act but merely directs that prospective adjustments o
rates be made in a future period if there is a finding that past rate adjustments resulted in
significantly excessive earnings. Nor i3 AFP-Ohio penalized for its earnings under this
statute. The fact that there would be a SEET review was known to the Companies when
the rate plans were proposed.

The Commission also determines that Section 49728.143(F), Revised Code, is part ofa
comprehensive regulatory framework for setting rates under the provisions of SB. 221.
5.B. 221 created an approach to establishing ESP rates with significant regulatory flexibility
___induding flexibility in what the utility may propose, a scope that may include distribution
as well as generation charges and the oplicn for the utility to withdraw any rate plan

6  03.786, Finding and Order (June 30, 2010); Entry on Rehearing (August 25, 2010},
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modified by the Commission. The SEET examination included in 5.B. 221 provides a
check to this flexible approach.

Contrary to AEP-Ohio’s argument, Section 4928.143(F), Revised Code, provides a
clear benchmark for identifying “excessive earnings.” For example, the statute defines
earnings as excessive “as measured by whether the earned return on common equity of
the electric utility is significantly in excess of the retum on common equity that was
earned during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk.” Additionally, the statute directs the Comumission
to make ”“such adjustments for capital structure a3 may be appropriate.” Further, the
Comamission is to consider “the capital requirements of future committed investments in
this state.” Finally, the Commission is directed to “not consider, directly or indirectly, the
revenue, expenses, or earnings of any affiliate or parent company.” These concepts are not
new or novel and have been traditionally applied in the regulatory ratemaking process.
Eederal Power Commission v, Hope Natural Gas Co. (1944), 320 Us. 591 '

Moreover, the fact that there may be disagreement about how to define and apply
this benchmark is not new. Parties frequently present the Commission with different
views about a utility’s return on common equity. The Commission has extensive
experience adjudicating this issue. Utility regulation is not so mechanical that it can be
performed without any expert judgment. The General Assembly has directed the
Comumission to utilize its experience and technical expertise in deciding a broad range of
raternaking issues. We do not find this issue to be fundamentally different from those
which the Commission regularly decides under Ohio's statutory provisions for utility
regulation. For these reasons, we find that Section 4928.143(F), Revised Code, provides
' sufficiently definitive guidance to the Commission to conduct the SEET.

B.  I[EU-Qhio’s motion to dismiss

On the opening day of hearing before AEP-Ohio called its first witness, IEU-Ohio
made an oral motion to dismiss the Companies’ application in this matter. In support of
its motion, [EU-Ohio daims that CSP and OP failed fo come forward with evidence that
satisfies the Companies’ burden of proving that the Companies did not have significantly
excessive earnings for calendar year 2009. TEU-Ohio renewed its motion to dismiss AFP-
Ohio’s application at the close of the evidentiary record. Both motions to dismiss were
denied by the bench. (Tt. at 18-26, 746~ 747.)

Pursuant to Rule 4901-1-15(F), O.A.C., TEU-Ohio challenged, on bricf, the hearing

examiner’s rulings on the motions to dismiss. In support, TEU-Ohic submits that the-
Commission does not have subject matter jurisdiction to adopt an earnings test other than
the earnings test outlined in Section 4928.143, Revised Code, or apply the required
earnings test other than as mandated by Section 4928.143, Revised Code, TEU-Ohio argues
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that AEP-Ohio’s application incdludes more than retail services in its earned refurn on
" equity (ROE), includes revenues for a period less than one year, includes nonretail
transactions such as those subject to Federal Energy Regulatory Commission (FERC)
jurisdiction and considers revenue, expenses and earnings of any affiliate or parent
company.

Citing to the testimony of record, [EU-Ohio submits that AEP-Ohio witness
Mitchell utilized earned ROE numbers for 2009 that were driven by. total company
numbers from all lines of business and not just the equity eamed as a result of the ESP.7
AEP-Ohio witness Hamrock confirmed that CSP and OP engage in multiple lines of
business indluding nonutility business and that the calculations in AEP-Ohio’s testimony
inecludes income from FERCjurisdictional activities® Further, IEU-Ohio claims that all
other witnesses in this proceeding relied upon AEP-Ohio’s non-jurisdictionalized total
company nummbers as the starting point for developing their recommendationa. Thus, IEU-
Ohie argues, under the pro isions of Section 4928.143, Revised Code, the Commission can
proceed no further in its analysis of AEP-Ohio’s SEET.

IEU-Ohio next submits that, even if the evidence presented by AEP-Ohio and the
other parties conformed to the requiremenis of Section 4928143, Revised Code, the
Commissiot would not be able to rely on such evidence without correcting the math to
'! eliminate other problems with the numbers used by the parties to present their
5 recommendations. For example, pointing to the AEP-Ohlo ESP order, TEU-Ohio submits
that AEP-Ohio was instructed to remove the annual recovery of $51 million of expenses,
including associated carrying charges, related to the Waterford Energy Center and the
Darby Electric Generating Station.? However, inting to the testimony of AEP-Ohio
witness Hamrock, the expenses associated with the Waterford Energy Center and the
Darby Bleciric Generating Station are included in the per book net income for CSP for
2009. IEU-Ohio claims that, in order to properly measure CSP's electric utility earned

return from the ESP, the income statement (expenses, revenue and net income) and
balance sheet (common equity) effects attributable to the Waterford Energy Center and the
Darby Electric Generating Station must be removed in order to apply the SEET to the ESP
currently in effect. (Tr. at 139-141.)

Even if the Commission ignores the fact that SEET requires reliance upont the
electric utility and retail jurisdictional numbers, JEU-Ohio argues, the total company
analysis provided by AEP-Ohio is based on one-sided, sclective and misleading
adjustments to the total company numbets. For example, AEP-Ohio removed off-system

. gales (OSS) net margins from CSP’s total company dollar return on aquity for 2009 because

7 Cos.Fx.4 at4-5; Tr.1at 37-39.

8  Cos. Ex. 6at 6;Tr.1at 134, 136-137, 141-152.

9 AEP—OhicEﬁPcases,OrdﬁatSl—SZMa:chls,m):Enh'ymmﬂngats&aﬁﬂulyza.mﬂﬂsmd
Second Eniry on Rehearing at 2-4 (November 4, 20039).
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(0SS margins result from wholesale transactions subject to FERC jurisdiction and not retail
transactions. AEP-Ohio admits, however, that there are other nonjurisdictional activities
that the Companies did not attempt to fully jurisdictionalize for 2009 earnings purposes
although the Companies claim the right to do so, if necessary. The importance of AEP-
Ohio’s selective application between SEET and jurisdictional rate plan transactions was
discussed by Staff witness Cahaan. Mr, Cahaan testified that if the 0SS were excluded
from the net income {numerator) then there should have been an adjustment made to the
commaon stock equity (denominator). Failure to make such an adjustment tends to lower
the overall return on equity. (Cos. Ex.4at5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex. 1 at 19-20.)

AEP-Ohio submits that TEU-Ohio’s motion to dismiss based upon [KU-Chio’s
reading of Section 4928.143, Revised Code, as well as TEU-Ohio’s criticisms of the
Companies exclusions and deferrals for purposes of performing ROE calculations is
without merit. Regarding IEU-Ohio’s contention that the first annual period for the
calculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEP-Ohio
claims that this position is contrary to determinations made by the Commission in the
Companies’ ESP proceedings. The Companies state that the Commission specifically
found that AEP-Ohio’s ESP was authorized effective January 1, 2009.1¢ The Commission
later confirmed the January 1, 2009, start date of the Companies’ ESP in a March 30, 2009,
entry nunc pro tunc and in an entry on rehearing issued on July 23, 2010, Therefore, AEP-
Ohio argues, the first annual period of the Companies’ ESP is calendar year 2009, and IEU-
Qhio’s contention otherwise is incorrect. : ‘

TEU-Ohio’s argument that Section 4928 14}F), Revised Code, requires a
jurisdictionalized earnings allocation study, based on ESP rate plan-approved services, is
also incorrect, AFP-Ohio argues. The statute does not specifically require, claims AEP-
Ohio, that the Commission perform a comprehensive jurisdictional allacation study in
order to determine an earned ROE appropriate for use in the SEET. Rather, the
Companies submit, FERC Form 1 data provides a reasonable starting point from which
appropriate adjustments can be made in order to develop an earned ROE,

Next, AEP-Ohio disputes IEU-Ohio’s contention that the Companies’ filing contains
faulty data insofar as the net income reflects inclusion of the expenses associated with
CSP‘s Waterford and Darby generating stations. Adopting TEU-Ohio’s logic, AEP-Ohio
daims, would mean that every item of expense not related to an ESP rate adjustment
would be adjusted out of expenses resulting in an artificial inflation of earnings for
purposes of applying the SEET. Such a position is inappropriate, the Companies dlaim,

__ because such an approach reflects a traditional ratemaking analysis pursuant to Section
4909.15, Revised Code, rather than favorably comparing the ESP to the expected results of

W A EP-Ohio ESP cases, Order at 64 {March 18, 2009).
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a MRQ as intended by the General Assembly, AEP-Ohio urges the Commission to reject
IEJ-Ohio’s position for purposes of developing the SEET analysis in this proceeding.

Lastly, AEP-Ohio’s arguments responding to intervenors concerrs regarding the
exclusion of OSS, deferrals, and the failure to fully account for other nonjurisdictional
activities are addressed under specific topic areas and not further addressed in this section
of the Commission’s decision. '

[EU-Chio’s motion to dismiss is denied. The Commission has already fully
addressed the start date of AEP-Ohio’s ESP.1L Likewise, we reject IEU-Ohio’s contention
that the Companies' application cannot proceed as AEP-Ohio did not perform a
comprehensive jurisdictional allocation study. Nowhere in Section 4928,143(F), Revised
Code, is a comprehensive jurisdictional allocation study required in order to determine an
earned ROE appropriate for use in the SEET, Nor do we find that a' comprehensive
jurisdictional allocation study is the only manner in which to determine an earned ROE for
SEET. Rather, we find that it is acceptable to make appropriate adjustments to FERC Form
1 data in order to develop an earned ROE for SEET. In making this determination, we
note that, under applicable provisions of Section 4978.01, Revised Code, and under Section
4905.03, Revised Code, an electric utility is not limited to a subset of a firm’s activities that
may be regulated under an ESP. Additionally, the definition of an electric light company
explicitly covers firms engaged in both activities subject to rate regulation by this
Commission and activities such as transmission that are, in large part, subject to federal
jurisdiction. Thus, while adjustments to FERC Form 1 data may be appropriate to isolate
the effects on ROE of the adjustments in the ESP under review, the SEET, in the first
instance, may be measured based upon the return of common equity of the electric utility
viewed as a company without a complete jurisidictional cost and revenue allocation study.

Regarding TEU-Ohio’s argument that the Companies’ filing contains faulty data
insofar as the net income reflects inclusion of expenses associated with CSP’s Waterford
and Darby generating stations, this argument is also rejected. In the Companies’ ESP
proceedings, the Commission had authorized CSP to increase revenues by $51 millien to
recover jurisdictional expenses associated with the Waterford and Darby facilities.}? The
Waterford and Darby facilities had nevet before been included in rate base. In response to
IEU-Ohio’s application for rehearing, the Commission agreed with IEU-Ohio that the
Companies had not demonstrated that their current revenue was inadequate to cover the
costs associated with the generating facilities. Therefore, the Commission directed AEP-
OhiotomodifyitsESPandremovethemalmveryafﬁlmﬂﬁonofexpensm,

U AEP-Ohio ESP, Order at 64 (March 18, 2009); Entry Nunc Pro Tunc (March 30, 2009); Entry on Rehearing at 41-45
Culy 23, 2009} :

12 ARP-Ohio ESP, Order at 51-52 (March 13, 2009).
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including associated carrying charges related to these generation facilities.13 Today, AEP-
Ohio is in the same position regarding the Waterford and Darby facilities as it was before
issuance of the ESP Order and, therefore, excluding an additional $51 million would be

urzeasonable.

I  APPLICATION OF SEET ANALYSIS;

A. Comparable Group of Companies, ROE of Comparable Compani

SEET Threshold
1. AEP-Ohio

One of the steps in the process to determine whether an electric utility has
significantly excessive earnings is to compare the earned return on common, equity of the
electric utility to the earned return on commeon equity of a group of publicly traded
companies, including utilities that face comparable business and financlal risk. AEP-Ohio,
Customer Parties and Staff advocate different methods to select the comparable group of
publicly traded companies to develop the ROE to which AEP-Ohio’s ROEs will ultimately
be compared. .

AEP-Ohio presented the testimony of Dr. Anil Makhija, professor of finance at The
Ohic State University (Cos. Ex. 5). The process advocated by Dr. Makhija may be
summarized as stated below. AEP-Ohio’s proposed process evaluates all publicly traded
US. firms to develop its comparable group of companies. To evaluate business risk, AEP-
Ohic used unlevered betas and to evaluate financial risk, it used the book equity ratio. By
using data from Value Line,# AEP-Ohio applies the standard decile portfolio technique to
divide the companies into five different business risk groups and five different financial
tisk groups (listing each unlevered beta or book equity ratio lowest to highest), AEP-Ohio
defines business risk as evolving from the day-to-day operations of CSP and OF, including
the uncertainty associated with revenue stream, operating and maintenance expenses,
regulatory risks, and fluctuations in weather and demand. AEP-Chio equates financial
risk with the debt obligation of CSP and OP. AEP-Ohio then selects the companies in the
cell which includes AEP Corporation (AEP) as the comparable group companies. To
account for the fact that the business and financial risks of CSP and OP may differ from
AFP, this aspect of the process is repeated for CSP and OF and taken into consideration in
determining whether CSP's or OP's ROEs are excessive. (Cos. Ex. 5 at 5-6, 13-18,24-27.)

AEP-Ohio accounts for the risk faced by common equity holders by using the

Capital Asset Pricing Model (CAPM), and then attempts ta verify its findings by repeating

13 AEP-Ohio ESP cases, Order at 51-52 (March 18, 2009); Entry on Rehearing at 35-36 (July 23, 2009); and
Second Entry on Rehearing at 2-4 (November 4, 2009).
¥4 Value Line Standard Edition as of June 1, 2010.
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the analysis using capital intensity and the ratio of revenues io total assets as screens.
AEP-Ohio argues that CAPM, which is used to measure total market-related risks, is “by
far the most widely used model for taking risk into account.” AEP-Ohio uses Value Line
betas for AEP, as compared to the betas of CSP and OP, to confirm the conservative nature
of AEP-Ohio’s proposed method. To account for any difference in the capital structure of
CSP or OP, as compared to the capital structure of the companies in the comparable group
companies, the electric utility examines the unlevered beta and the debt/equity ratio of the
publicly traded comparable companies as a part of determining their ROE. (Cos. Ex. 5 at
18-25)

AEP-Ohio again advocates, as it proposed in its ESP proceeding and in 09-786, that
an electric utility’s earnings not be considered significantly excessive if the annual
earnings are less than two standard deviations above the mean ROE of the comparable
group of companies. The Companies explain that approximately two standard deviations
(which is equivalent to a 1.96 standard deviation adder for SEET purposes) is equivalent to

the traditional 95 percent confidence level, and the 95 percent confidence level provides
for a reasonably acceptable risk of false positives. Further, this process for selection of the
comparable group of companies is preferable, according to AEP-Ohio, because it is
objective, as it relies on market-based measures of risk, best targets comparable companies,
delivers a reliably large sample of comparable companies and can be replicated in future
proceedings. Further, AEP-Ohio confirms its proposed method by repeating the analysis
using other business and financial risk measures and a larger population of companies {0
form the comparable group of companies. (Cos. Ex. 5 at 5-6,13.)

AEP-Ohio concludes that the mean ROE for the comparable group of companies for
2009 is 11.04 percent with a standard deviation of 5.85 percent. Multiplying the standard
deviation of the comparable group of companies by 1.96 (corresponding to a 95 percent
confidence level) yields an adder of 1147 percent. Thus, AEP-Ohio’s SEET analysis yields
a threshold ROE, the point at which earnings should be considered significantly excessive
for 2009, of 22.51 percent {11.04 +11.47) for CSP and OP. (Cos.Ex.5at39,45)

Opposition to AEP-Ohio’s proposed SEET analysis

Customer Parties and Staff argue that there are a number of errors with the method
advocated by AEP-Ohio. First, Customer Parties claim that AEP-Ohio’s approach for
determining the comparable group companies identifies comparable utility and publicly
traded companies based on the business and financial risk profile of AEP and not CSP (or
~~————fglﬂinmbasﬁwmfoiihgimglngejm&cﬁmgﬁlm Revised Code, which directs
the Commission not to consider the revenues, expenses, or earnings of the.electric utility’s
affiliates or its parent company. Second, Customer Parties contend that AEP-Ohio’s
process establishes an ROE threshold for SEET based on a 95 percent confidence interval
and, as such, only 2.5 percent of companies would ever be determined to have
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significantly excessive earnings. Customer Parties argue that using such a high confidence
interval results in an excessively high ROE SEET threshold. Third, Customer Parties argue
that AEP-Ohio’s method does not directly adjust the ROE for the capital structure and cost
of debt of CSP to appropriately account for the differences in financial risk between C5P
and the comperable companies. Ultimately, Customer Parties contend that AEP-Ohio’s
proposed SEET analysis does not provide a direct ROE SEET for CSP. (Joint Inv. Ex, 1 at
24-26.)

Staff notes a number of advantages and some disadvantages with AEP-Ohi 's SEET
process. Staff supports AEP-Ohio’s proposed SERT process to the extent that it yields a
reliably large sample and is objective as a result of its reliance on market-based measures.
However, Staff asserts that AFP-Ohio’s process very significantly reduces any aspect of
judgment as to the appropriateness of any company included in the comparable group of
companies. Staff also argues that AEP-Ohio's implementation of the CAPM does not
allow for the consideration of the type of business risk and, thus, creates a group of
comparable companies with diverse business risk which produces a large variance. Staff
argues that AEP-Ohlo’s use of CAPM to evaluate business risk is misplaced. Staff
interprets Section 4928.143(F), Revised Code, to focus on the company’s business risk as
opposed to the investor's diversifiable business risk. Staff also dislikes AEP-Ohio's
reliance on unlevered betas as a part of the SEET process. Staff reasons that unlevered
beta measures are not stable, Finally, Staff rejects a statistical definition of “significardtly”
for three reasons. In this case, it is Staff’s opinion that the Companies’ proposal for

 statistical significance is egregiously excessive and counter-intuitive to the requirements of

5B 221. According to Staff, a statistical definition of “significant” does not provide a useful
or satisfactory interpretation of the legislative language, common sense or the ordinary
meaning of the words as used in the English language. Staff believes that there is no
reason to implement a scientific process for statistical inference when direct observation to
reach a conclusion is feasible. Althongh Staff recognizes that direct observation to surmise
a result could put the electric utility in the position of trying to prove a negative, Staff
believes it is in essence a method to avoid false negatives like the Companies’

method is designed to avoid false positives. (Staff Ex. 1 at 39, 12-16.)

2 Customer Parties
Customer Parties advocate a seven-step process by which to determine the SEET

threshold ROE which may be summarized as follows: (1) identify a proxy group of
electric utility companies (clectric proxy group); (2) identify a list of business and financial

ik messures for the slectric proxy group; {3) establish the ranges for the business and

financial risk indicators for the companies in the electric proxy group; (4) screen the Value

Line database to identify a group of comparable public companies, including electric
utilities, whose business and financlal risk indicators fall within the ranges of the electric
ptoxy group; (5} compute the benchmark ROE for the group of comparable public

OTC0%4
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companies, including electric utilities; (6) adjust the benchmark ROE for the capital
structures of CSP; and (7) add a ROE premijum to establish the SEET threshold ROE. (Joint
Inv. Ex.1at8.)

Customer Parties first created an electric proxy group by reviewing- utilities in the
AUS Utility Reports based on four criteria. The electric proxy group includes 15 electric

utilities with: (1) at least 75 percent of revenue from regulated electric; (2) an investment .

grade bond rating; (3) total revenue of less than $10 billion; and (4) a three-year history of
paying cash dividends (2007-2010) with no dividend reductions.’® Customer Parties
reason that this aspect of its proposed SEET analysis is appropriate, as it is common to use
this screening process in estimating the cost of capital in public utility rate cases and
because the process results in a group of businesses with similar business and financial
characteristics to the utility at issue, in this case CSP. After excluding foreign companies,
Customer Parties use three business and financial risk indicators, beta, asset turnover and
common equity ratios, from the electric proxy group to establish ranges for beta, asset
turnover and common equity to develop the comparable group of companies as required
in Section 4928.143(F), Revised Code. (Joint Inv. Ex. 1at9-15.) - '

Step 4 of the process advocated by Customer Parties is to screen the Value Line
Ivestment Analyzer 2010 to develop the comparable group companies with business and
financial risk indicators within the range of the electric utility proxy group. Forty-five
companies compose Customer Parties’ comparable group of companies with 15 electric
utilities, 28 gas and electric utilities and only two nonutility companies. Under Customer
Partles’ proposed SEET, the next step is to determine the median ROE for the comparabie

group companies, in this case, 9.55 percent for 2009. Customer Parties argue that it is

appropriate to use the median ROE, as opposed to the mean ROE, to avoid the impact of
outliers in the distribution of the ROEs, as the presence of outliers can greatly inflate the
standard deviation of the comparable group companies and ultimataly inflate the SEET
threshold ROE. (Joint Inv. Ex. 1 at 15-21; JRW-2; JRW-3; Cos. Br. at 32)

_ Next, Customer Parties adjust the benchmark ROE of the comparsble group
companies for the capital structure of CSP to account for the differences in financial risk
between the comparable group of companies and CSP. Under Customer Parties” proposed
SERAT analysis, the benchmark ROE for CSP is 9.58 percent and the benchmark ROE for the
comparable group of companies is 9.55 percent. Customer Parties recommend a 200 to 400
basis point premium adder to the benchmark ROE of the comparable group of companies
ROE to establish the threshold ROE for significantly excessive earnings for the year 2009.
Customer Parties emphasize that the 200400 basis points premium should not be

considered an unchanging precedent but is based on the ROE adder used by the FERC for
transmission investments that are not routine and riskier than the usual investments made

13 Joint Inv. Bx. 1 at 10, Table 1,
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by transmission companies. The rationale is that the basis points premium is an
administrative standard based on informed judgment for additional risk. In comparison,
Customer Parties offer that setting the SEET threshold 200 basis points over the returns of
the comparable group of companies is an appropriate proxy for the significantly excessive
earnings threshold for AEP-Ohio and, in its opinion, is consistent with the Commission’s
adoption of the 200 basis points “safe harbor” provision as set forth in 09-786. Under this
analysis, Customer Parties argue that the threshold ROE for CSP is 11.58 percent to 13.58
percent. OPAE supports the SEET analysis advocated by Customer Parties (Joint inv. Ex. 1
at 7-8, 17-23; OPAE Br. at 6-7.)

Opposition to Customer Parties’ proposed SEET analysis

AFP-Ohio argues that Customer Parties’ proposed SEET analysis does not meet the
objective required by the statute that the comparable group of companies match the
business and financial risk of CSP and OP. AEP-Ohio also asserts that Clistomer Parties’
method presupposes what kind of companies ought to be a match for CSP or OP by use of
the electric proxy group, limits the sample of companies available and rules cut publicly
traded companies that may have been a better match to the electric utility. AEP-Chio also -

. reasons that Customer Parties’ process does not produce a reliably large sample of
comparable companies. AEP-Ohio suggests that Customer Parties implicitly recognize the
relatively small sample size by modifying the results to eliminate outliers and by using the
median rather than the mean based on a misinterpretation of Section 4928.14F), Revised
Code. AEP-Ohio reasons that the median is inadequate for purposes of the SEET analysis
because it does not respond to the variation in the ROEs among the comparable group of
companies. AFP-Ohio advocates that the mean and standard deviation better capture the
information regarding the ROBs of the comparable group of companies and the
distribution of their ROEs. AEP-Ohio notes that the mean ROE of the electric proxy group
is 9.74 percent. The Compenies contend that Customer Parties’ proposed SEET analysis
process includes the FERC adder based on an arbitrary calculation that has no cormection
to the comparable group of companies to whose mean or median the ROE is applied.
AEP-Ohio asserts that the Customer Parties’ approach lacks objectivity. Further, AEP-
Ohio argues that Customer Parties’ method produces the same result for all electric
utilities in Ohio as well as others across the country and includes only two non-utility
companies out of the 45 that form the Customer Parties” group of comparable companies.
{Cos. Ex. 7 at 1-5, 7-9.) :

AEP-Ohio contends that Customer Parties’ use of the beta range produced by the

_____ electric proxy group is inappropriate to compare to the year-end value for CSP. Because
(CSP’s beta is higher, since it is a smaller company, Customer Parties’ analysis necessarily

puts CSP’s beta outside of the range of the electric proxy group beta, causing a misguided

comparable group of companies to be composed. According to AEP-Ohio, Customer

Parties’ method implements a screen for business risk too late in the process and utilizes
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inappropriate screens. AEP-Ohio contends that Customer Parties’ proposal mixes
business and financial risks where SB 221 requires the consideration of both business and
financial risks in the formation of the comparable group of companies. (Cos. Ex. 7 at 5-6.)

Further, AEP-Ohio asserts that Customer Parties failed to correctly adjust the data
for the comparable group of companies for the capital structure of CSP. The Companles
contend that Customer Parties should have considered short-term debt as well as long-
term debt, preferred and common equity. (Cos. Ex.7 at 6-7.)

Finally, AEP-Ohio argues that Customer Parties’ adder is arbitrary and produces an
unreasonably high number of companies that would fail the SEET. With the 200 basis
points adder, and using Customer Parties’ benchmark ROE of 9.58 percent, and a
threshold ROE minimum of 1158 percent, AEP-Chio concludes that almost one in every
four companies in Customer Parties’ comparable group of companies would have
significantly excessive earnings. Further, AEP-Ohio reasons that, pursuant to Customer
Parties’ SEET analysis, if applied symmetrically, to a mean below 7.58 percent and above
11.58 percent, nearly half the comparable group companies would have earnings that were
significantly excessive or deficient under Customer Parties’ proposed 200 points adder.
AFP-Ohio argues that such results demonsirate excessive failure rates in the application of
the SEET with dire consequences for attracting capital to Ohio's utilities. (Cos. Ex. 7 at 10-
11; Joint Int. Ex. 1 at Ex. JRW-4.)

3. Staff

Staif presented the testimony of Richard Cahaan, consultant to the Capital Recovery
and Financial Analysis Division of the Utilities Department. Staff’s SEET analysis
proposal is based on a three-step process: (1) determine the ROE for the group of
companies with comparable business and financial risks; (2) establish a threshold ROE that
is significantly in excess of the ROE for the comparable group of companies; and (3)
calculate AEP-Ohio’s ROE for use in the SEET. (Staff Ex. 1at1-2)

After evaluating the SEET analyses offered by AEP-Ohio and by Customer Parties
in this proceeding, as well as the model advocated by Dr, Vilbert in the FirstEnergy
Companies SEET case,1é Staff posita that, while each approach is congiderably different,
the results are not so different. Staff characterizes AEP-Ohio’s model as theoretical,
abstract and academic and Customer Parties’ model as more traditional. Staff claims that

' the Customer Parties’ comparable group of companies includes an anomaly company or
_isolated outlier with one portion of its business that is characteristically quite different

16 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric iMuminating Company, and The
Toledo Edison Compony for Administration of the Significantly Excessive Earnings Test Under Section
4978.143(F), Revised Code, and Rule 4901:1-35-10), Ohio Administrative Code, Case No. 10-1265-EL-UNC.
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from utility generation and distribution assets. Staff reasons that it is not unusual to
eliminate the highest and lowest observations in a sample to calculate the mean and, if the
high and low outliers were omitted from the Customer Parties’ process, the mean would
be 10.06 percent. In light of such a comparison, Staff reasons that Customer Parties’ 9.58
percent ROE for the comparable group of companies is low. However, the witness
acknowledges that, if the median ROE is used, Staff's proposed adjustment to eliminate
the outliers would have no affect on the ROE of the comparable group of companies.
(Staff Ex. 1 at 3-9, 12; Tr. Il at 518).

In the application of SBET, the Staff declares that it is appropriate to 1 a
range of reasomableness as opposed to the accounting accuracy usually assodated with
public utility regulation. Consistert with that reasoning, Staff notes that the ROE as
presented in two exchange funds, namely iShares Dow Jones U.S. Utilities Sector Index Fund
and Utilities Select Sector SPDR Fund, have a weighted average ROE of 1115 percent and
11.39 percent, respectively. Staff offers that these independently determined ROEs
confirm the reasonableness of the ROE offered by the parties to this case. Considering the
SEET analyses offered and Staff’s expressed advantages and disadvantages of each parties’
proposal, Staff witness Cahaan believes that the mean ROE for the group of comparable
companies is reasonably within the 10 percent to 11 percent range with a bit more
evidence on the higher side of the range. (Staff Ex.1at3, 11-13))

. Operating under the theory that “significantly excessive” is a concept of fairness,
Staff advocates fhat, rather than a 200-400 basis points adder to the mean of the
comparable group companies’ ROE, the threshold ROE be expressed as a percentage of the
comparable group companies’ benchmark ROE. The benefits of using a percentage of the
comparable group companies’ benchmark ROE incorporates an adjustment that works
and is reasonable in deflationary and inflationary economic conditions. Staff advocates a
50 percent adder to the comparsble group of companies” ROE to establish the SEET
threshold. Staffexplainstl'mt,inttﬁscaseforzoﬂg,thempementadderisinthe
reasonable range by comparing it to C5P’s current embedded cost of debt. Staff argues
that if the result of subtracting the adder from the comparable ROE yields a result that is
near CSP’s cost of debt, the adder is reasonable. Staff, therefore, recommends a SEET
threshold for CSP of 16.05 percent before the company’s earnings may be considered
significantly excessive. (Staff Ex.1at 13-17).

Finally, for effidency of the anmwual SEET analysis, Staff proposes. that, in future

SEET cases, the Commission direct Staff to offer a benchmark ROE based on an index or
 combination of indices announced in advance and that parties to the case put forward
analysis for adjustments or modifications to the indexed benchmarks (Staff Ex. 1at12).

QOO0
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Opposition to Staff’s analysis

AEP-Ohio argues that Staff’s proposed 50 percent adder is roughly equivalent to
less than one standard deviation and is too low when the frequency with which a
company will be considered to have significantly excessive earnings is considered.
According to AEP-Ohio, the 50 percent adder would cause more than one out of every
three companies to be found to have significantly exceasive earnings. Further, AEP-Ohio
notes that under Staff’s proposal, where the comparable group of companies are right-
skewed and fattailed, an even greater portion of companies would be beyond the
threshold ROE. (Cos. Ex. 5 at 39-40; Cos. Br. at 40-41.)

Contrary to Customer Partles’ claims, AEP-Ohio took into account the business and
financial risks of the electric utility in determining its comparable group of companies and
adjusted for the capital structure of the electric utility. AEP-Ohio’s determination of the
comparable group of companies was initially determined by publicly traded companies
that share similar businesa and financial risks, and the use of the beta of AEP-Ohdo, as
opposed to the beta of CSP or OP, does not negate the validity of the comparable group of
companies selected under AEP-Ohio’s analysis. The Commission is concerned that
Customer Parties’ determination of the comparable group of companies was developed
from an electric only proxy group which predetermines, to some extent, the characteristics. -
of the comparable group without any direct relationship to the electric ufility, and, most
significantly, produces the same comparable group of companies for all Ohio’s electric
utilities. '

Given the divergent methods with which each party computed the comparable
companies’ ROE, including Staff's use of two independent indices to confirm the
reasonableness of the resulting ROEs, the evidence indicates the comparable benchmark
ROE is in the general range of between 10 percent and 11 percent. Thus, this is the range
within which the mean of the comparable companies should be established. However, we
believe that the reasons cited by Staff and AEP-Ohio warrant establishing the benchmark
at the top of the range, 11 percent, rather than the 10.7 percent recommenddd by the Staff.

B. AEP-QOhio 2009 Earned ROFs

AEP-Ohio witness Thomas E, Mitchell presented testimony that supported the
Companies’ calculation of CSP’s and OP’s earned ROE for the 2009 SEET, proposed
deductions to the Companies’ ROEs and quantified the revenue producing provisions of
the Companies’” BSP. AEP-Ohio calculates each electric utility’s ROE by using the net
earnings available to common equity shareholders compared to the beginning and ending
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average equity for the year ended December 31, 2009, as dictated by the Commission in 09-
786. AEP-Ohio witness Mitchell testified that there were no minority interest, non-
recurring, special or extraordinary items for CSP or OP for the year 2009, Thus, without
" any further adjustments, AEP-Ohio determined an ROE for OP of 10.81 percent and for
CSP of 20.84 percent for 2009, AEP-Ohio acknowledges that included in the earnings of
CSP and OP are nonjurisdictional earnings (excluding as it proposes off-system sales) that
it did not attempt to fully jurisdictionalize for purposes of the 2009 SEET analysis;
however, AEP-Ohio asserts to reserve the right to further jurisdictionalize its earnings if
necessary. (Cos. Ex. 4 at 3-5, Ex, TEM-1 at 1; Cos. Ex.6at7)

Based on the Companies’ determination of the mean ROE of the comparable group
of companies of 11.04 percent, the Companies concluded that OP was within the safe
harbor provision of 200 basis points above the mean of the comparable group of.
companies and, thus, did not have significantly excessive earnings for 2009 (Cos. Ex. 4 at 3
5; Cos. Ex, 6 at 7-9).

Customer Parties and Staff accepted the Compandes’ calculation of CSP’s ROE of
20.84 percent for 2009 and OP’s ROE of 10.81 percent for 2009, excluding any adjustments
(Joint Inv. Ex. 2 at 18; Staff Ex 1 at 18).77 o

1, Commission decision on SEET Threshold

First, to the extent that AEP-Ohio failed to further jurisdictionalize its 2009 earnings
for the SEET proceeding, AEP-Ohio has waived its right to do so subsequent to the
issuance of this Order. The parties to this proceeding should not be required to revise
their position or the Commission reconsider its Order because AEP-Ohio elected not to
further jurisdictionalize its earnings before the application was filed.

In (9-786, the Commission concluded that, for purposes of the SEET analysis, any
electric utility earnings found to be less than 200 basis points above the mean of the
comparable group of companies would niot be significantly excessive earnings.¥ In this
case, depending on the comparable group of companies selected and the range of the
comparable companies’ ROEs, the ROE spans from 9.58 percent, as proposed by Customer
Parties, to 11.04 percert, as proposed by AEP-Ohio. The Commission observes that under
any parties’ proposed SEET analysis presented in this proceeding, OP's earned ROE is less
 than 200 basis points above the mean of the comparable group of compandes. Thus, we
find that OF did not have significantly excessive earnings for 2009 pursuant to Section

17 Customer Parties nonetheless note that it computes CSP's ROE for 2009 a8 slightly more, 20.86 percent,
and that SNL Financial database computes CSF's ROE at 20.52 percent. Customer Parties concede that
the differencs is immaterial, (Joint v, Ex. 2at18.)

18 (9786, Order at 29 (June 30, 2010).
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4928.143(F), Revised Code, or pursuant to the Commission’s directives in 09-786 and we
will not further analyze the earnings of OP as a part of this 2009 SEET proceeding.

Further, we find the Companies’ straight-forward calculation of CSP’'s and OP’s
carned ROE for 2008 to be reasonable, consistent with the requirements of Section
4928.143(F), Revised Code, and the directives of the Commission as set forth in 09-786.17
We address the related arguments of IEU-Ohio regarding the jurisdictionalization of CSP's
and OP’s revenues above in the procedural section of this order and, therefore, see no
reason to restate our findings on the issue again here.

To recap the position of the parties, AEP-Ohio advances a 2009 SEET threshold for
CSP of 22.51 percent. At the other end of the spectrum is Customer Parties, who argue
that, under its proposed SEET analysis, the threshold ROE for CSP i in the range of 11.58
percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable
group of companies which when added to its recommended benchmark ROE of 1070
yields, in this case, a SEET threshold of 16.05 percent for CSP.

In regards to the determination of the SEET threshold, in 09786, a number of
commenters requested a “bright line statistical analysis test for the evaluation of earnings.”
While the Commission agreed that “statistical analysis can be one of many useful tools,”
we declined to adopt such a test. We concluded, instead, that “sigmificantly excess
earnings should be determined based on the reasonable judgment of the Commission on a
case-by-case basis.” Our Order noted the significant variation among Ohio electric utilities
and went on to identify specific factors which the Commission would considet in its case-
by-case analysis.

[TThe Commission will give due consideration to certain factors,
including, but not limited to, the electric utility’s most racently
authorized return on equity, the electric utility’s risk, including the
following: whether the electric utility owns generation; whether the
ESP includes a fuel and purchased power adjustment or other
similar adjustments; the rate design and the extent to which the
electric utility remains subject to weather and economic risk; capital
commitments and future capital requirements; indicaters of
management performance and benchmarks to other utilities; and
innovation and industry leadership with respect to meeting
industry challenges to maintain and improve the competitiveness
-—of —Ohio's —economy, —induding - research—and development.
expenditures, investments in advanced technology, and innovative

19 (9-786, Entry an Rehearing at 6 (August 25, 2010).
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practices; and the extent to which the eleciric utility has advanced
state policy.

In the current case, AEP-Ohio again proposes a bright line SEET threshold based
exclusively on a statigtical analysis of comparable companies, with some regard for the
Commission’s directives. The Companies’ recommendation is unreasonable and
inconsistent with the statute. As we clearly stated in 09-786:

{Ultilizing only a statistical method for establishing the SEET threshold is
insufficient by itself to meet the electric utility’s burden of proof pursvant to
Section 4928.143(F), Revised Code. Section 4928.143(F), Revised Code,
places on the utility “the burden of proof for demonsirating that
significantly excessive earnings did not occur.” Passing a statistical test
does not, in and of itself, demonstrate that excessive earnings did not occur.

Thestahrterwﬂr&nusmmameexcessiveeamingabywheﬂler”ﬂ\eeamed
return on common equity of the electric distribution utility is significantly in excess of the
return on common equity” earned by comparable companies. Section 4928.143(F), Revised
Code. Whether any diffcrential between the ROE of the electsic utility and that of the
comparable companies is significant necessarilf depends on factors related to the
individual electric utility under review, While a statistical analysis of the variation in
returns among companies facing comparable business and financial risks can provide
useful information, as indicated in our decision in 09-786, we will not rely exclusively on a
statistical approach or set a generic bright line threshold based only on variations in
returns of the comparable companies. :

We find that not only does AEP-Ohio's proposed SEET analysis rely exclusively on
a bright line statistical test for its SEET threshold, it relies on the statistical analysis to the
point of producing an unrealistic and indefensible result. If the Commission were to
aceept AEP-Ohio’s SEET analysis to determine the threshold ROE for CSP at 22.51 percent,
the Commission would be forced to accept an electric utility ROE of less than 22.51 percent
as not significantly excessive. Without additional comparisons to justify its SEET
threshold for CSP as reasonable, we conclude that AEP-Ohio improperly relied on a
statistical test for its SEET threshold. In light of the Commission’s rejection of Customer
Parties’ development of the comparable group of companies, we also reject their SEET
threshold range of 1138 to 13.58 percent. Not only do we reject Customer Parties’” SEET
threshold range in this case, we do not believe that their use of a 200-400 basis points

adder to-the benchumark ROE of the comparable group of companies is optimaily related to
the purpose of the SEET. We find the conceptual construct of Staff's proposal to use a
percentage of the average of the comparable companies to be more appropriately related
to the purpose of the SEET.
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Although the purpose of the SEET is to be a statutory check on rates that result in
excessive earnings, we find that one of the impacts of the SEET creates symmetry with our
obligation to ensure that a company may operate successfully, maintain financial integrity,
attract capital and compensate its investors for the risk assumed. Among the partics’
positions we find that Staff's basic methodelogy best gives effect to the statutory design to
create such symmetry. Specifically, the Commission is persuaded by the fact that Btaff’s
proposed adder’s impact, if subtracted from the comparable ROE benéhmark yields a
result that is similar to the company’s cost of debt. Given the Commission’s adoption of
an 11 percent ROE, the impact of a 50 percent downward adjustment to'the comparable
ROE results in an earnings of 5.5 percent, which is similar to CSP's embedded cost of debt.

" Therefore, 50 percent i3 a reasonable guide for establishing an adder. '

Additionally, when there is a differential by which the return for a specific electric
utility exceeds the safe harbor threshold established in 09-786, the Commission must
attribute any such amount to and allocate it between earnings that are significantly
excessive as a result of adjustments in the utility’s ESP, or to eamnings that are not
significantly excessive because they reflect utility specific factors, are reasonzble given the
utility’s actual performance or are atiributable to factors unrelated to the ESP.

Turning first to utility specific factors related to investment requirements, risk, and
investor expectations, the Commission must recognize that a comparison to other firms
will not fully capture company specific factors which influence whether a retum is
significantly excessive. On a going forward basis, the Commission expects to refine the
quantitative analysis associated with these factors through future SEET proceedings,

In its SEET application, as set forth in the Order in 09-786, Mr, Hamrock discusses
at length in his testimeny the various factors which the Commission indicated it would
take into consideration in the establishment of the level of significantly excessive carnings.
M, Hamrock discussed the capital commitments made by CSP for both 2010 and 2011, as
well as the vatious business and financial risks faced by CSP. The witness also explained
several ways in which CSP has demonstrated positive management performance in
several areas. He discussed the improved service reliability experienced by CSP
customers from 2003 to 2009 and the various technological innovations CSP has inttiated,
such as gridSMART, to its leadership in energy efficiency and peak demand response
programs. CSP continues to make extensive capital investments in the state of Ohio.
Customer Parties raised a concern that CSP was not making a firm commitment to its 2010
budget. The Commission nates that, on cross-examination, it was demonstrated that C5P

_ jsindeed committed to spending the projected capital budget for 2010.
In terms of the various business and financdial risks discussed by Mr. Hamrock in

his testimony, the Commission concurs that CSP is facing various business and financial
risks. Despite the use of riders, some bypassable and other nonbypassable riders, the fact

Co0N33



10-1261-EL-UNC : 26~

remains that initial capital outlays must be made to fund many of the activities
enumerated by CSP. In addition to initial capital outlays that CSP must make in order to
fund its obligations under its ESP and its provision of service in general, there are other
risks, not clearly associated with a rider, of which the Commission must remain mindful.
For example, the Commission concurs with CSP that electric utilities are not assured
recovery of their generation assets due to the change in the regulatory environment; the
prospect of future industry restructuring and carbon regulation is unknown; and market
prices for generation-related services are volatile. Lastly, the Commission gives
consideration to the challenge of fulfilling the various mandates of 5B 221, within the
context of a rapidly changing electric market.

The Commission also takes into consideration the fact that CSP’s service reliability,
both in terms of the number of outages experienced by its customers and the length of
those outages, has improved. CSP’s actual frequency of outages (SAIFT) went from 191 in
2003 to 1.31 in 2009. During the same period, CSP's number and duration of outages
(CAIDI) went from 148.6 to 122.6. '

Additionally, the Commission notes that CSP’s most recently authorized ROE was
1246 and, while dated, it may still be influencing earned returns and should be
acknowledged and considered. We alse believe, in light of the current economic situation
across the state, it is unreasonable to overlook economic volatility in the SEET analysis.

The Commission also believes consideration should be given to CSP's commitment
to innovation. In particular, the Commission believes that consideration should be given
to CSP’s gridSMART program. CSP’s gridSMART program is a holistic approach to the
deployment of gridSMART and, as such, as noted by Mr. Hamrock, received the highest
rating among all demonstration grant applications to the U, 5. Department of Energy.
Further CSP has agreed to initiate a Phase 2 gridSMART program.2)

Lastly, the Commission must also include in its consideration CSP's efforts to
advance Ohio’s energy policy and future committed capital investments. CSp far
exceeded the established benchmark requirements both in the area of energy efficiency
and peak demand response. CSP continues its innovation efforts and dedication to Ohic’s
energy policy by its commitment to provide $20 million in funding to a solar project in
Cumberland, Ohio. Not only will this project advance the state’s energy policy, but it will
-also bring much needed economic development activity to Ohio, Varios parties noted
that this commitment was contingent on several other factors and questioned the

apl.u@rhtmﬁsﬁﬁ’fﬁgﬁn?mrﬁidmﬁm&é&m%smmm.;ﬂzacm
confident that this project will move forward and the funds will be expended for this
project in the near future. Nevertheless, should this project not move forward in 2012,

20 See AEP-Ohio Notice of Withdrawa} of the Stipulation filed December 16, 2010.
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such that the funds are expended in 2012, the Commission requires the §20 million to be
spent in 2012 on a similar project.

Giving due consideration to the aforementioned factors, and keeping in mind the
nature of the SEET, the Commission believes that Staff’s 50 percent baseline adder should
be adjusted upward. Thus, the appropriate percentage to be added to the mean of the
comparable group companies is 60 percent which in this case yields a SEET threshold of
17.6 percent.

C. Adjustments to CSF’s 2009 Earmnings
1. Off-system sales
() AEP-Ohio’s SEET application excludes 0s%

and state income taxes). Based on AFP-Ohio’s interpretation of Section 4928.143(F),
Revised Code, only those earnings resulting from adjustments included in AEP-Chio’s
ESP are part of the SEET analysis process. AEP-Ohio reasons that OSS margins are based
on whoiesale transactions, approved by FERC, and excluding 0SS margins from SEET
complies with well-settled federal constitutional law. AEP-Ohio argues that under federal
constitutional law, the State is preempted from interfering with the Companies’ ability to
realize revenue rightfully received from wholesale power sales pursuant to contracis or
rates approved by FERC. Pacific Gas & Electric v, Energy Resources Comm., 461 US. 190
(1983) (Energy Resources Comm.); Nantahala Power & Light Co. v. Thornburg, 476 US. 953
(1986) (Nantahala); Mississippi Power & Light v. Mississippi, 487 U.S. 354 (1988) (MP&L);
Pacific Gas & Electric Co. v. Lynch, 216 F. Supp. 2d 1016 (N.D. Cal. 2002) (Lynch). AEP-Ohio
extends that reasoning to conclude that, just as the state may not trap FERC-approved
wholesale power costs, it may not, in effect capture or siphon off the revenue the
Companies receive from FERC-approved wholesale sales for the purpose of reducing the
retail rates paid by Ohio customers, Any such order by the Commission, according o
AEP-Ohio, would conflict with the Pederal Power Act and Congress' power under the
Supremacy Clause. AEP-Ohio further alleges that this type of economic protectionism
would also violate the federal Commerce Clause. New England Power Co. v. New
Hampshire, 455 U.S. 331 (1982) (NEPC). Thus, AFP-Ohio declares that it would be unlawful
for the Companies’ OS5 earnings to be included in the computation of any significantly
excessive earnings. To that end, AEP-Ohio proposes that, to avoid any jurisdictional

commﬁeﬁam%ﬁﬁmswwm

4928.143(F), Revised Code. Consistent with this reasoning, AEP-Ohio reduces it earnings
attzibutable to common stock after taxes and adjusts its ROE for CSP from 20.84 percent to
18.31 percent. {Cos. Ex. 4 at 5-6, Ex. TEM-1; Cos. Ex. 6 at 6-7.)

GOR04S
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(b)  Staff's positions as to OSS

Staff takes no position on the inclusion or exclusion of QSS from the SEET analysis.
However, Staff argues that the Companies” calculation to exclude O8S from CSP’s earned
ROE is incorrect. According to Staff, to appropriately exclude 0SS margins from CSP’s
earned ROE there must be an adjustment to the equity base of the ROE. Staff adjusts the
denominator, common stock equity, to account for that part of the equity which finances
the generation plant which facilitates OSS. To make the adjustment, Staff first calculates
the amount of equity that supports production plant, which is 51.5 percent of CSP’s total
equity. The next step is to allocate that portion of equity to OS5 by using the ratio of sales
for resale revenues to total sales revenues, which equals 13.3 percent. Staff’s calculation
results in $93.4 million of the total average equity of $1,3026 million being allocated to
0SS, leaving the remaining average equity balance at $1,2092 million. As adjusted by
Staff, CSP's ROE after excluding OSS, acknowledging the corresponding equity effect,
produces an earned ROE of 19.73 percent as opposed to the 18.31 percent offered by CSP.
(Staff Ex. 1 at 19-21, Ex, 3) |

Customer Parties oppose any adjustment to CSF’s earned ROE of 20.84 percent.
Nonetheless, if the Commission elects to exclude OSS margins from CSP’s earned ROE,
Customes Parties admit that the Staff’s proposed revision to the calculation is an
appropriate starting point although it understates the company’s earned return. (Joint Inv.
Br. at 29-31) _

AEP-Ohio explains that, despite Staff's claims that the Companies’ caleulation to
exclude OSS from CSP’s earned ROE needs to be refined, according to AEP-Ohio, the
calculation is consistent with the Commission’s directive as to the calculation of equity in
09-786 (Cos. Ex. 4 at 4-5; Tr. at 78).2t

3 (<) MMO—"—Q&

Customer Parties, as supported by OPAE, vehemently oppose any adjustment to
CSP's earned ROE of 20.84 percent including OSS. Customer Parties reason that OSS are
sales by the utility to individuals or entities that are not Ohio retail customers. OSS are
possible, Customer Parties explain, by generation plant that otherwise produces power for
Ohio retail clectric customers; generation facilities built for the benefit of and funded by
Ohio customers. Customer Parties are adamant that CSP’s jurisdictional customers have
funded a return on as well as a :etumofﬂmegenemﬁonassetsusedfoIOSSttamadims.

- - —Thus, Customer Parties and OPAE reason that it is only uitable to include OSS earnings

in CSP’s SEET calculation. (Joint Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.)

21 (9786, Order at 18 (June 30, 2010); Entry on Rehearing at 6 (August 25, 2010).

0003
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Customer Parties offer that in 2009, CSP's earnings from OSS were §32,977 million,
in comparison to CSP’s total earnings of $271,504 million, 12.1 percent of CSP's total
earnings, If, as AEP-Ohio requests, earnings from 055 are excluded. from the SEET
analysis, Customer Parties argue that the Commission would be comparing 87.9 percent of
CSP’s earnings to 100 percent of the earnings of the compasable group of companies,
biasing the SEET analysis in favor of AEP-Ohio. Customer Parties plead that such a -
comparison is in conflict with the language of Section 4928.143(F), Revised Code, and will
render the SEET analysis meaningless and asymmetrical. Further, Customer Parties
contend that OSS are an inherent component of the company’s earnings, as prescribed by
generally accepted accounting principles, as such earnings are reported to the Securities
and Exchange Commission (SEC) and FERC. Customer Parties declare that modifying
such reported earnings would be inconsistent with federal law &s well as FERC and SEC
accounting standards. (Joint Inv. Ex. 2 at 21-24; Cos. Ex. 4 at Ex. TEM-1.)

Moreover, Customer Parties note that Ohlo customers are paying CSP for its energy
efficiency programs instituted pursuant to Section 4928.64, Revised Code, which facilitate
0SS. On that basis, Customer Parties believe it is unreasonable to exclude 055 margins
from the SEET analysis. Incorporating OSS margins in the SEET analysis serves as a form
of off-set to the energy efficiency costs incurred by CSP's customers and promotes the
policy of the state, under Section 4928.02(A), Revised Code, to ensure the-availability of
reasonably priced retail electric service to Ohio’s consumers. (Joint Int. Ex. 2 at 23-24; Tr.
253-254.)

In regard to the FERC jurisdictional claims made by AEP-Ohio, Customer Parties
retort that there is no valid federal preemption prohibiting consideration of OSS earnings
in retail ratemaking. Customer Parties assert that several other state commissions have
done so. (Joint Inv. Ex. 2 at 24.)

(d) Commission decision on OS5 marging

Initially, the issue of OSS margins in the SEET analysis was considered by the
Commission in AEP-Ohio’s ESP proceedings. Numerous interested stakeholders also
participated in 09-786 and offered their position on the issue of OSS in that proceeding.
While the Commission offered guidance on numerous aspects of the issues raised as to the
application of the SEET, in regards to OSS, the Comumission determined that the issue was
more appropriately addressed in the individual SEET proceedings. As the Commission
had hoped, in this case the Companies and Customer Parties have expanded and clarified

~ their positions and have provided context to the effects of each position presented as part
of this SEET analysis. '

We are required to consider not only whether the electric utility had significantly
excessive earnings but also whether its earnings are the result of adjustments in its ESP.
Where it can be shown that the electric utility received a return on its OSS, which if

QILnI?
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included in the calculation could unduly increase its ROE for purpeses of SEET
comparisons, 0SS margins and the related equity in generation facilities should be
excluded from the SEET calculation. Thus, without reaching the federal and constitutional
law arguments, we will exclude 058 and the portion of generation that supports OSS from
the SEET analysis.

With the exclusion of 0SS margins from the SEET analysis, we find it necessary to
correct, as Staff recommends and Customer Parties at least accept as conceptually correct,
to account for the equity effect of the exclusion. Therefore, we reduce CSP's earnings to
exclude 0SS and similarly adjust the calculation to account for that portion of the
generation facilities that supports OS5. Accordingly, the Commission recalculates CSP’s
ROE, excluding OSS and incorporating the equity effect of excluding ©SS, to be 19.73
percent.

2, Deferrals

(a) AEP-Ohio

In AEP-Ohio’s SEET application, the Companies exclude what it refers to as
“significant” deferrals- deferred fuel adjustment clause revenues (including the interest on
carrying costs and the equity carrying costs component on the deferred fuel) and deferred
economic development rider (EDR) revenues from CSP’s ROE for SEET piurposes, thereby
reducing CSP's ROE from 18.31 percent (with 0SS excluded) to 15.99 percent (excluding
both OSS and deferrals) for 2009, AEP-Ohio calculates C5P's deferrals to total $47.2
million. AEP-Ohio argues that this exclusion is critical for the Companies to preserve the
probability of recovery of the deferred fuel cost as it is a necessary basis for the utility to
record and maintain the regulatory asset on its balance sheet and for the Conmunigsion to
direct the phase-in of rate increases as permiited pursuant to Section 4928.144, Revised
Code, The Companies also argue it is inappropriate for the Commission to consider
refunding earnings through the SEET analysis that the Companies have not actually
collected from customers. {Cos, Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Bx. TEM=<6.)

()  Other patles’ position regarding deferraly
() Customer Parties

Customer Parties view FAC and EDR deferred revenues as deferred rate increases

m—mW7Pﬁgmjwm%%{eﬁ%4&&eﬁmwéppmmdhﬁh%m" .

subject to refund to customers, Customer Parties argue that deferred expenses only affect
earnings in the year of the deferral and there is no effect on earnings in future years. In
future years, revenues and expenses are matched with no effect on eamings, Customer
Parties recommend that any excess earnings first be used to eliminate or reduce the
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regulatory asset created by the deferral on the electric utility’s books as of the date the

refund is effective. (Joint Inv. Ex. 2 at 67, 15-16, 25-26.)

(2) Steff

Like OSS, Staff takes no position on the inclusion or exdusion of deferrals from the

SEET analysis. However, like the adjustment for OS5, Staff argues that the Companies’
caleulation to exclude deferrals from CSP's earned ROE is incorrect and. requires an
adjustment to the denominator to account for the equity effect of the exclusion from
revenue. As adjusted by Staff, CSP's ROE to exclude deferrals, acknowledging the
corresponding equity effect, produces an earned ROE of 18.74 percent as opposed to the
18,52 percent {deferrals anly excluded) offered by CSP. (Staff Ex. 1 at 1921, Ex. 3)

{c) jssi ision o als

Unlike OSS or extraordinary or non-fecurring items, deferrals should not be
excluded from the electric utility’s ROE as requested by AEP-Ohio. Consistent with
generally accepted accounting principles, deferred expenses and the associated regulatory
liability are reflected on the electric utility’s books when the expense is incurred.
Subsequently, with the receipt of deferred revenues, there is an equal amortization of the
deferred expenses on the electric utility’s books, such that there is no effect on earnings in
future years. Accordingly, we are not persuaded by the arguments of AEP-Ohio to adjust
CSP's 3009 earnings to account for certain significant deferred revenue.

D. Capital requirements for future committed Ohio investments

In support of its future committed investments, AEP-Ohio offered its actual
construction expenditures for 2007 through 2009 and capital budget forecast for 2010 and
2011 categorized by new generation, environmental, other genevation, transmission,
distribution, gridSMART and corporate/other. For the ESP period, AEP-Ohio offers a
plan to invest $1.67 billion in Ohio. More specifically, AEP-Ohio had total comstruction
expenditures for the year 2009 for CSP of $280,108 million, and for 2010 and 2011 projected
consiruction expenditures of $256,100 million, and $186,969 million, respectively. Over
and above the future committed investments set forth in the Companies’ construction
expenditures and budget projections, AEP-Chio notes 2 commitment to make a capital
investment associated with the company’s compliance with its alternative energy portfolio
requirements pursuant to Section 4928.64, Revised Code. CSP has made a commitment o

e invest 20 million lo support the development of a large solar ferm near Cumberland,

Ohio, and entered into a 20-year purchase agreement for all of the facllity’s power. CSP

alsa plans to expand its gridSMART project to its entire service territory. (Cos. Ex. 6 at 16
18, BEx. JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr. 289-290, 687-690.)
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1. Opposition to the committed future investment claims

Customer Parties opine that consideration of future comunitted investments is a
factor to be considered in agsociation with the development of comparable companies, the
establishment of the threshold ROE and any adjustment to the threshoid. To that end,
Customer Parties note that its development of the comparable group of companies
includes consideration of the fixed asset turnover ratio as part of the business and financial
risk measures. IEU-Ohio and Customer Parties also note that, using CSP's 2009
construction expenditures as a baseline of $280.108 million, CSP's budgeted projections are
declining through 2011. The intervenors argue that the Commission should only consider
future committed investments during the ESP period that are funded by the electric utility
itself and which are beyond the utility’s normal rate of funding. Further, Customer Parties
challenge AEP-Ohio’s commitment fo construct the projects on which the budget
projections are developed. In light of the temuous nature of the committed future
investments, and the fact that CSP’s future capital commitments are declining during the
ESP period, Customer Parties implore the Commission that, although it is required to give
consideration to the electric utility's future committed capital investments in Ohio, in this
instance, it is not appropriate to take future investments into consideration. OPAE joins
Customer Parties in its conclusion that there should not be an upward adjustment in the
SEET or a reduction in any refund due customers for future committed investments. (Joint
Inv. Ex. 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br. at 47-56; OPAE Reply Br. at 9; IEU-
Ohio Br. at 22-24)

In ite response, AEP-Ohio notices that Staff did not acknowledge the evidence
offered concerning the Companies’ committed capital investments and states that the
othet parties to the proceeding mischaracterize the approximately $1.7 billion investments
as merely “business as usual.” AEP-Ohio argues that Section 4928.143(F), Revised Code,
dlearly allows the consideration of the utility’s future committed mvestments without
limitations as to ESP period and no language in the statute requires that the investment be
unreimbursed shareholder-funded contributions. AEP-Ohio is of the opinion that the
statute does wot require the future investment to be extraordinary in comparison to an
historical baseline of investments. The Companies rely on the language in Rule 4501:1-35-
03(C)(10)(a)iii), O-AC, in support of the notion that the capital budget forecasts are
indicative of the electric utility’s “capital requirements for future committed investments.”
AEP-Ohio contends it would be arbitrary and capricious to only consider the electric
utility’s incremental future capital investments that increase annually year-after-year.
AFP-Ohio rejterates that while all of the projects in the forecasted budget have not

completed the management :Wpfmmppfaﬁfﬁel%gg?emoiﬂ;&pmhﬂﬂ
for 2010 and 70-80 percent of the projects listed for 2011 have received the necessary
management approvals. (Cos. Reply Br. at 28-35.)

Compmission Decision

0040
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As required by the statute and as discussed above, the Commission considered the
electrie utility’s future committed capital investments when rendering its decision on the
SEET. '

2. Other adj SP's 20109

(a) AEP-Ohio

As part of its SEET application, AEP-Ohio presented a narrative of information
regarding the Companies’ risk and performance. AEP-Ohio notes that as an Ohio electric
utility that owns generation, it faces numerous risks including risks associated with: the
lack of guaranteed recovery for generation assets; customer shopping; the term of the
Companies’ approved ESP and the unanticipated shutdown of generation stations;
environmental regulation; and market-price impact for generation-related services.
Further, the Companies contend that they face risks associated with the variability and
uncertainty of its retail revenue stream and weather. :

As for the Companies management performance and indusiry benclunarks, AFP-
Ohio notes that since 2005, CSP and OP have consistently performed very well on
customer satisfaction surveys. Further, AEP-Ohio notes that its SAIFI and CAIDI have
improved since 2003 through 2009. The Companies state that they are leaders in the
industry regarding advances in electric generation and transmission technologies. CSP
and OP invest in Chio and maintain a significant tax base throughout the state with a total
economic impact that exceeds $2 billion per year. CSP states that its gridSMART project
received the highest rating among all such applications presented to the US. Departrment
of Energy (US DOE). AEP-Ohio asserts the Companies regularly participate in various
industry efforts to strengthen interoperability standards and cyber security. AEP-Ohio is
working in collaboration with US DOE to advance carbon capture and sequestration
technologies. AEP-Ohio also claims that its energy efficiency and demand reduction
programs have the potential to save Ohio consumers $630 million and reduce power plant
emissions. Finally, AEP-Ohio emphasizes that CSP achieved 202 percent and OF achieved
171 percent of their respective energy efficiency benchmarks for 2009, (Cos. Ex. 6 at 19-24,
Ex. JH-2.)

LA 2 S I
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(b)  Other partice’ position

Customer Parties reason that any consideration of the additional factors offered as
directed in 09-786 do not negate any significantly excessive earnings by CSP in 2009 and
any consideration of such factors as to CSP and OF, jointly, or AFEP-Ohio, are prohibited
pursuant to the language of the statute. Indeed, Customer Parties assert that the return on
equity in CSP’s last general rate case was 1246 percent? the most recent ROE in CSP's
rider cases of 10.50 percent,? and the company’s 2009 actual ROE of 20.84 percent isa
strong indicator of significardly excessive earnings. Further, Customer Parties argue that
evidence presented by AEP-Ohio on the business and financial risks faced by CSP does not
justify any additional further consideration than what the Companies have reflected in
their comparable group of companies. Customer Parties and OPAE offer that only a smail
portion of CSP’s customers are actually shopping and, according to their calculations, csp
has been sufficiently compensated for the shopping risk by the provider of last resort
(POLR) charge. (Joint Inv, Ex. 2 at 30; Joint Inv. Reply Br. at 40-43; OPAE Br. at 6.)

In addition, Customer Parties argue there are other factors that reduce or neutralize
the risks alleged by AEP-Ohio. Customer Parties note that C3P's ESP includes a FAC that
protects CSP and OP against rising fuel costs. Customer Parties also note that CSP’s ROE
of 20.84 percent was the highest reported by Ohio’s electric utilities; the highest among the
company’s affiliates in the AEP East power pool; and the highest ROE among all investor-
owned regulated electric utilities in the United States. Custorner Parties submit that these
factors likewise must be considered by the Commission in making its decision as to CSP's
2009 earnings. (Joint Inv. Ex. 2 at 18-20; Joint Inv. Reply Br. at 44-48.)

Commisgion decision on ad factors

As discussed previously in our discussion of the SEET threshold, the Commission
has considered these arguments in its establishment of the threshold. '

Commission’s C usions R r AREP-Ohic’s 21

In consideration of the Commission’s conclusion as discussed above regarding the
application of the SEET to OP for 2009, the Commission finds that under any parties’
proposed SEET analysis presented in this proceeding, OP’s earned ROE is less than 200
basis points above the mean of the comparable group of companies. Thus, the

22 Ty, at214-216.

23 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Conpany to Establish
Environmental Investment Carrying Cost Riders, Case No. 10-155-EL-RDR, Finding & Order (August 25,
2010); and In the Matter of the Application of Columbus Southern Power Company to Update its grdSMART
Rider, Case No, 10-164-EL-RDR, Finding & Order (August 11, 2010). _

CC00 R
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Commission concludes that OP did not have significantly excessive earnings for 2009
pursuant o Section 4928.143(F), Revised Code, and the Commission’s directives in 09-786.
Next, in regard to CSP, consistent with the findings discussed above, the Commission
finds: '

. | Percent $ in millions
| CSP’s earned ROE for 2009 : 20.84 271.504
Exclusion of Q88 with equity effect _ 19.73
Threshold RO, for 2009 SEET 176
Difference (19.73 - 17.6) x $ 20.039" ' 1213 42.683
CSP’s 2009 Significantly Excessive Eamings
Subject to Return - 42.683

The Commission directs CSP to apply the significantly excessive earnings, as
determined in this Opinion and Order, first to any deferrals in the FAC account on C5P's
books as of the date of this order, with any remaining balance to be credited to C5P"s
customers on a per kilowatt hour basis beginning with the first billing cycle in February
2011 and coinciding with the end of the current ESP period. Additionally, the
Commission finds that any balance credited to CSP’s customers will not be deducted from
the Company’s earnings for purposes of the 2011 SEET review. |

In the Companies’ ESP case, the Commission approved an increase in rates for 2011
of six percent of total bill. With the Commission’s determination of significantly excessive
earnings for CSP in 2009, the Commission directs CSP, consistent with this Opinion and
Order, to adjust its tariff rates, accordingly. '

Finally, in regards to Staff’ recommendation to offer a benchmark ROE based on an
index or combination of indices as the starting point for the annwal SEET, the Commission
will continue to consider the proposal and address any amendment to the SEET process by
entry to be issued in the near future.

24 Jogint Int. Ex, 2 at 17,

000043
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FINDINGS OF FACT AND USHH OF :

L

@)

&)

@)

6)

(6)

@

C)

ORDER:

CSP and OF are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
jurisdiction of this Commission.

On September 1, 2010, CSF and OP filed an application for
administration of the SEET in accordance with Section
4928.143(F), Revised Code.

Intervention in this case was granted to OCC, IEU-Ohio, OPAE,
OEG, APIN, OMA, OHA and The Kroger Compeany.

The l%earing in this case commenced on October 25, 2010, and
concluded on November 1, 2010. Three witnesses testified on
bebalf of AEP-Ohio, two witnesses testified on behalf of

Customer Parties, and one witnesses testified on behalf of the ‘

Comumission Staif.

Initial briefs were filed on Movember 19, 2010 and/or reply
briefs were on filed on November 30, 2010, by AEP-Ohio, Staff,
Customer Parties, 23 IEU-Chio and OPAE.

AFEP-Ohio waived its right to further jurisdictionalize its
earnings in this SEET proceeding.
OP did not have significantly excessive earnings for 2009

pursuant to Section 4928.143(F), Revised Code, and the
Commission’s safe harbor provision.

CSP had significantly excessive earnings for 2009 pursuant to
Section 4928.143(F), Revised Code.

It is, therefore,

ORDERED, That IEU-Ohio’s motion to dismiss AEP-Ohio’s SEET application is
denied. Itis, further,

ORDERED, That CSP apply the significantly
Opinion and Order, first to any deferrals in the FAC

25 The

OCC, APIN and OEG are listed aa parties to the reply brief.

excessive earmings, as determined in this
account on CSP’s books as of the date

reply brief filed by Customer Parties did not inciude OMA or OHA as a party to the brisl Only

00034
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of this Order, with any remaining balance to be credited to CSP’s customer bills beginning
with the first billing cycle in February 2011. The bill credit shall be on a kilowatt hour
basis and coincide with the end of the current ESP period. It is, further,

ORDERED, That AEP-Ohio comply with its commitments as set forth in its notice
of withdrawal of the Stipulation. Itis, further, .

ORDERED, That a copy of this Opinion and Order be served upon all parties and
other interested person of record. ‘

THE PUBLIC UTILITIES COMMISSION OF OHIO

ﬁ%&

Steven . Lesser, Chairman

A

Paul A. Centolella Valerie A. Lemmie

GNS/JR]/vrm

Entered in the Journal

JAN1Ll 201t
Reneé J. Jenkins
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohic Power Company for
Administration of the Significantly
Excessive Farnings Test under Section
4928,143(F), Revised Code, and Rule
4901:1-35-10, ©Ohio Administrative
Code,

Case No. 10-1261-EL-UNC

L e R

CONCURRING OPINION OF COMMISSIONER L. ROB 7

1 generally concur with my colleagues as to the matters discussed within the majority
opinion and with the conclusion that CSP enjoyed significantly excessive earnings which
must be returned to comsurners. :

However, I would have preferred that my colleagues and 1 could have considered
another alternative to the timing and methodology for the consideration of Off Systems
Sales (OSS). Recognizing that we may only consider excessive earnings resulting from
“adjustments” granted in an electric security plan, we account for this by excluding the OSS
from the retum on equity (ROE) reported by CSP on its FERC Form No. 1, thereby reducing
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET analysis, 1am
concerned that this method may skew the SEET analysis by an improper weighting of OS5
while also failing to account for any other earnings that were not the result of
“adjustments.” A better practice may have been first to determine what earnings are
significantly excessive by calculating all earnings over the SEET threshold (i.e., earnings that
incteased the ROE from 17.6 percent to 20.84 percent). Recognizing that some of these
earnings were due to “adjustments” but the remaining were due to any number of factors,
including but not limited to OS5, one could allocate the earnings between adjustment-
related and nonadjustment-related earnings. The most straight-forward method to
accomplish this would be to calculate a simple ratio of total revenue resulting from
adjustments (collected and deferred) to total earnings. It is that ratio appiied to the
calculated significantly excessive earnings that would reasonably identify what proportion
of those earnings resulted from adjustments. However, because the record does not contain
total earnings resulting from adjustments both collected and deferred, this calculation is not
possible.

Therefore, | concur with the majority. -

& feu f ) Cets

“Chery! L. Roberto
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‘In the Matter of the Application of
Columbus Southern Power Company
and Ohio
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
1901:1-35-10, Ohio  Administrative

Code.

BEFORE

THE PUBLIC UTILITIES COMMISSION OF CHIO

Power Company for
Case No. 10-1261-EL-UNC

N S g et Vorme? St Sstsl Nt

IN DORD

The Commission finds:

(1)

@

(3)

By Opinion and Order issued January 11, 2011 (SEET Order),
the Commission concluded that pursuant to Section 4928 143(F),
Revised Code, Columbus Southern Power Company (CSF) had
significantly excessive earnings of $42 683 million for 2009: The
Commission directed CSP to apply the significantly excessive
earnings first to any deferred fuel adjustment clause (FAC) costs
on CSP’s books as of the date of the SEET Order, with any
remaining balance to be credited to CSP’s customers on a per
kilowatt (kWh) hour basis beginning with the first billing cycle
in February 2011 and coinciding with the end of the current ESP
period.

On January 21, 2011, CSP filed tariffs to implement the
directives in the SEET Order. The proposed tariffs are o be
effective with the first billing cycle of February 2011 and expire
with the last billing cycle of December 2011. CSP proposes that
any over or under reconciliation be addressed in the subsequent
FAC audit. Based on CSP's calculations, all CSP customers,
including special contract customers, will receive a credit of
$.001256 per kWh.

Upon further consideration of the application of the credit to all
customer bills, the Commission clarifies that reasonable

arrmgm‘cuﬁmrswfﬁrﬁeﬁveﬁwm%ﬁm,
rate supported by delta revenue recovery are not entitled to

both the discount rate and a SEET credit. Accordingly, CSP is

directed to revise the SEET credit calculation to omit such

reasonable arrangement customers and file revised tariffs,

0oeo4s
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{4) CSP is directed to immediately file revised iariffs consistent
with this Order to be effective with the first billing cycle of
February 2011 and expire with the last billing cycle of December
2011. In light of the short timeframe remaining before these
tariffs must go into effect, the Comnmission finds that the revised
tariffs shall be approved to be effective as of the date of filing,
contingent upon final review by Staff.

Tt is, therefore,

ORDERED, That CSP's January 21, 2011, tariff filing, as modified by this finding
and order, should be approved as set forth in findings (3) and (4). Itis, further,

ORDERED, That CSP be authorized to immediately file, in final form four complete
copies of tariffs consistent with this finding and order. CSP shall file one copy in this case
docket and orie copy in the company’s TRF docket (or may make such filing electronically,
a8 directed in Case No. 06-900-AU-WVR). The remaining two copies shall be designated
for distribution to Staff. It is, further,

ORDERED, That the effective date of the new tariffs shall not be a date earlier than
the date on which the revised tariffs are filed and the date this finding and order is issued
for bills rendered with the first billing cycle of February 2011, It is, further,

ORDERED, That nothing in this finding and order shall be binding upon this
Comemission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this Finding and Order be served upon all parties of
record. ‘

THE PUBLIC UTILITIES COMMISSION OF OHIO

ﬁ,m '

_M_Aw ;  Covnan ihontt /

Paul A. Centolella

GNS/ vrm

Entered in the Journal :

JAN 2 ¢ sy JAN 27 2011

Reneé |, Jenkins
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35.10, Ohio  Administrative
Code.

Case No, 10-1261-EL-UNC
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ONCURRING OPINION OF COMMISSI AUL LELL

{ concur in the result of the Commission’s Finding and Order in that it produces
an impact for consumers that largely approximates that which I believe to be
appropriate. While 1 find the Order’s impact to be reasonable, for customers who are
served under the Comumission-approved special arrangements addressed in the Finding
and Order, 1 would have preferred to make the prospective adjustments required under
Section 4928.143(F), Ohio Revised Code, by reducing the costs, incentives, and foregone
revenues recoverable through the Company’s unavoidable Economic Development

Rider.
L6 et

Paul A. Centolglla, Comenissioner
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BEFORE
THE PUBLIC UTILITIES COMMISSION OROHIO

In the Matter of the Application of Columbus )

Southern Power Company and Ohio Power ) ‘
Company for Administration of the ) CaseNo. 10-1261-EL-UNC
Significantly Excessive Earnings Test under ) '
Section 4928.143(F), Revised Code, and Rule )

4901:1-35-10, Ohio Administrative Code. )

ENTRY ON RE RIN
The Commission finds:

(1)  On July 31, 2008, Columbus Southern Power Company (CSF)
and Ohio Power Company (OP) (ointly. AEP-Ohio or;the
Companies) filed an application for a standard service offer .
(550) pursuant to Section 4928.141, Revised Code. The
application was for an clectric security plan (ESP) in
accordance with Section 4928.143, Revised Code. )

(@) On March 18, 2009, the Commission issued its opinion and
order (ESP Order) modifying and approving AEP-Ohio’s ESP.1
By entries on rehearing issued July 23, 2009 (Fixst ESP EOR),
and November 4, 2009 (Second ESP EOR), the Commission
affirmed and darified certain issues raised in AEP-Ohio’s ESP
Order.

(3)  On September 1, 2010, AEP-Ohio filed the instant application
for the administration of the significantly excessive earnjngs
test (SEET), as required by Section 4928.143(F), Revised Code,
and Rule 4901:1-35-10, Ohio Administrative Code (0.AC)). By
entry issued September 21, 2010, as amended on Octobar 8,
2010, a procedural schedule was established for :this
proceeding.

{4) Motions to intervene were timely filed by, and intervention
Y \
granted to, the following entities: the Office of the Ohio

— Consumers’ Counsel (OCC), Ohio Energy Group (OEG),

Appalachian Peace and Justice Network (APJN), Ohio

Manufacturers” Association (OMA), Ohio Hospital Association
(OHA), Ohio Partners for Affordable Energy (OPAE), and

1 In re AEP-Ohio, Case Nos. 09-817-EL-850 and 09.918-EL-580.

¢o0053
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Industrial Energy Users-Ohio (IEU-Ohic). ~Pursuant to: the
entry issued December 1, 2010, The Kroger Company (Krogez)
was granted limited intervention to participate in the SEET
case. :

() On January 11, 2011, the Comsnission issued its Opinion;and
Order {SEET Order), pursuant to the requirements of Segtion
4928.143(F), Revised Code, and the Commission’s directives in
In the Matter of the Investigation into the Development of the
Significantly Excessive Earmings Test Pursuant lo Amended
Substitute Senate Bill 221 for Electric Utilities, Case No, 09:786-
EL-UNC (09-786). In the SEET Order, the Commission found
that under any party’s proposed SEET analysis presented in
this proceeding, OF's eamed return on equity (ROE) is less
than 200 basis points above the mean of the comparable group
of companies, Thus, the Commission concluded that OP did
not have significantly excessive earnings for 2009 pursuant to
Section 4928.143(F), Revised Code, and the Commissjon’s
directives in 09-786.

As to CSP, the Commission ultimately concluded that, based
on an earned ROE of 2084 percent for 2009, CSP:had
significantly ~excessive eamings of $42.683 million.
Accordingly, the Commission® directed CSP to apply. the
significantly excessive earnings, first to any deferrals in the fuel
adjustment clause (FAC) account on CSF's books as of the date
of the SEET Order, with any remaining balance to be credited
to CSP's customers on a per kilowatt hour (kWh) basis
beginning with the first billing cycle in February 2011 and
coinciding with the end of the current ESP period. ' The
Commission also concluded that any balance credited to CSP's
customers would not be deducted from CSP’s earnings for
purposes of the 2011 SEET review. |

(6) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matter determined by the Commission, within 30:days
of the entry of the order upon the Commission’s joumal.

(7)  On February 10, 2011, applications for rehearing were filéd by
Customer Parties,? CSP, IEU-Ohio and OPAE. Memoranda

2 Originally, Customer Parties included OMA and OFiA. However, neither the reply brief nor the
application for rehearing filed by Customer Parties included OMA or OHA as parties to the pleadings.
Only OCC, APIN, and OEG are listed as parties to the reply brief and application for rehearing.

0000
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contra the various applications for rehearing were fited by CSP,
IEU-Ohio, Customer Parties, and OPAE. In their applications
for rehearing, the parties raise a number of assignments of
error, alleging that the SEET Order is unjust, unreasonable,
and/or unlawful.

On January 21, 2011, CSP filed tariffs to implement: the
directives in the SEET Order. CSP proposed that any over or
under reconciliation be addressed in the subsequent FAC andit
and determined that based on its calculations, all CSP
customers, including reasonable arrangement customers, will
receive a credit of $.001256 per kWh. By entry issued January
27, 2011, the Commission approved the proposed SEET tarif,
with clarification that reasonable arrangement customers who
receive service under a discount rate supported by delta
revenue recovery are not entitled to both the discount rate:and
a SEET credit. Therefore, the Commission directed CSP to
revise the SEET credit calculation to omit such reasonable
arrangement customers and file revised tariffs.

The Commission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not
specifically discussed herein have been thoroughly ‘and
adequately considered by the Commission and are being
denied. f

(10) CSP argues that the Commission erred by concludhglthat

- the Commission erred in finding that the SEET issue is not.

Section 4928.143(F), Revised Code, provides ample direction to
reasonably apply the statute in this case. CSP presents three
arguments in support of this assignment of error. First, CSP
fotes that the Commission erred by concluding that Section
4928.143(F), Revised Code, is not void for vagueness, Next,
CSP claims that the Commission erred by determining ' that
there is ample legislative direction to reasonably apply Section
4928.143(F), Revised Code, in this case. Last, CSP asserts' that

fundamentally different from concepts the Commigsion
regularly decides under Ohio’s statutory provisions for utility
regulation. (CSP App. at 4-6.) :
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(11) The Commission fully addressed the arguments CSP raises in
its first assignment of error at pages 9-10-of the SEET Order. As
CSP has raised no new argument not already considered;and
addressed by the Commission, we find that CSF's ‘first
assignment of error should be denied.

(12) TEU-Ohio raised eight arguments in support of its position that
the SEET Order was unjust and unreasonable? IEU-Ohio
argues that it was unreasonable for the Commission to have
failed to order CSP and OP to refile their testimony .and
supporting materials to properly address the requirements of
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10,
O.A.C. TEU-Ohio next submits that the Commission erred by
failing to properly apply the SEET as outlined in Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C. Next,
IEU-Ohio argues that the Commission erred by determining
that the SEET may be measured by the total company return on
common equity rather than the electric distribution atility’s
(EDU) earned return on common equity from the ESP, Even if
reliance on total company data was lawful, [EU-Ohio asserts
that the Commission failed to adjust appropriately net income
and common equity to account fully for the removal of off-
system sales (OS5) and other non-jurisdictional effects frorh the
calculation of excessive earnings. (IEU-Ohio App. at5-14.);

(13) The Commission fully addressed at pages 13-14 of the SEET
Order the first four arguments raised by IEU-Chio ih its
application for rehearing. As [EU-Ohio has raised no new-
argument not already considered and addressed by the
Commission, we find that TEU-Ohio’s first four argumerits of
error should be denied. !

(14) IEU-Ohio next argues that the Commission erred by failing to
use the appropriate annual period o conduct the SEET as
required by Section 4928.143(F), Revised Code. IEU-Ohie
submits that the start date of the ESP was April 1, 2009; and
thus, the annual period should have ended on March 31, 2010,
but that the Commission once again refied on the noncompliant

position that the ESP was retroactive to January 1, 2009, (IBU-

Ohio App. at 14-15.)

3 1EU-Ohio’s first four assignments of error were grouped together for discussion in its application for '
rehearing and will be treated similarly in this entry on rehearing.

Qo003
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(15

16)

(17

As noted in the SEET Order at page 13, the Commission has on
several prior occasions addressed the start date of AEP-Ohio’s
ESP. See AEP-Ohio ESP Order at 64 Entry Nunc Pro Tonc
(March 30, 2009); and First ESP EOR at 4145. As the
Commission has already fully addressed this issue and because
[EU-Ohio has raised no new argument not already fully
considered and addressed by the Commission, we deny IEU-
Ohig’s assignment of error on this matter. .

[EU-Ohio fusther argues that the SEET Order was unlawful
and unreasonable because the Commission failed to comply
with the policy of the state as outlined in Section 4928.02,
Revised Code, to ensure the availability to consumers of
reasonably priced electric service and encourage  the
competitiveness of Ohio’s economy (IEU-Ohio App- at 17-19).

[EU-Ohio's concern with the Commission’s order on this issue

 appears to be one of degree as the Commission sided with [EU-

Chio and with the intervenors on the argument that -CSP
benefitted from significantly excessive earning during 2009. In
other words, IEU-Ohio’s argument appears to be predicated on
the position that the Commission’s order did not go far enough
in ordering customer refunds. IEU-Ohio’s assignment of exror
is predicated on the position that there may be an
anderstatement of the amounts by which CSP exceeded the
significantly ~ excessive threshold and that Ohio’s
competitiveness is being harmed because AEP-Chio fetail
customers may be carrying more than their fair share of the
profitability achieved by the parent, American Electric Power
Company, Inc. The Commission fully explained, in the SEET
Order, the rationale for rendering the determination that CSP
benefitted from significantly excessive earnings during 2009
and the appropriate level of refands to be returned to
customers pursuant to Section 4928.143(F), Revised Code.
Aside from the issues addressed in the SEET Order, JEU-Ohio
has not demonstrated the presence of any other significant
factors that has caused Ohio customners to carry more than their

________ fair share of the parent company’s profitability. IEU-Ohio’s

assignment of error on this matter is, therefore, denied.

GOC0Y
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Comparable Group of Companies, Return on Equity of Com:
Companies and SEET Threshold

(18)

19

(20)

OPAE argues the SEET Order is unreasonable and unlawful
under the requirements of Section 4928.143(F), Revised Code,
in its rejection of Customer Parties’ methodology and
composition of the comparable group of companies, the
comparable companies’ benchmark ROE of 9.58 percent, and
the establishment of the SEET threshold range of 11.58 percent
to 13.58 percent based on a 200-400 basis points adder over;the
comparable companies’ ROE. OPAE also argues that the SEET
Order is unreasonable and unlawful for failing to make, in
OPAE's opinion, the statutory refund required based on:the
arguments of Customer Parties. (OPAE App. at3-8,14-16.) |

Similarly, CSP also argues that the SEET Order is unlawful and
unreasonable in its failure to adopt AEP-Ohio’s method; for
establishing the benchmark ROE, determination of significanily
excessive earnings at approximately two standard deviations
above the benchmark ROE, and adoption of the 2009 SEET
threshold of 22.51 percent (CSP App. at 7-9). Customer Parties
and OPAE support the Commission’s rejection of CSP's
proposed method for establishing and adopting the SEET
threshold (Customer Parties Memo at 2-4; OPAE Memo at 4-5).
[EU-Ohio, however, maintains that CSP and OP failed to file a
SEET application which complied with the statutory
requirement to demonstrate that the electric utilities did. not
have significanfly excessive earnings, ([EU-Ohio Memo at 5-6.)

The Commission thoroughly considered and discussed in the
SEET Order each party’s process to determine the comparable
group of companies, the comparable companies’ benchmark
ROE, and the SEET threshold to determine the significantly
excessive earnings subject to refund. The SEET Order also
presented the Commission’s rationale and justification for its
decision on each component of the SEET analysis. Neither
OPAE nor CSP presents any new argumenis that: the
Comimission did not already consider. Accordingly, OPAE's

(1)

and CSP's requests for rehearing, on the basis that the
Commission did not adopt their respective positions,’ are
denied.

OFPAE contends that the SEET Order is unreasonable , and
unlawful to the extent that it adopts Staff’s proposed 50 percent

COC08
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adder to the benchmark ROE and considered “utility specific
factors related to investment requirements, risk and investor
expectations” to adjust the adder applied to the mean ROE of
the comparable group of companies. OPAE insists that!the

‘Comunission should have only considered CSP's capital

requirements for future committed investments in Ohio to
occur during the current ESP period, through December 2011,
which are not funded by riders paid by ratepayess. OPAE
argues that CSP's capital investment budget for 2009 was
below its actual construction expenditures in 2007 and 2008,
For these reasons, OPAE concludes that the Commission
should not have accorded any consideration to the solar
project, the gridSMART project, future environmental
investments, or for any shopping risk. (OPAE App. at 812)

As the Commission indicated in the order and entry' on
rehearing in 09-786 and as thoroughly discussed in the SEET
Order at pages 23-27, the Commission must recognize, in
applying the SEET, the variation among Ohic’s electric utiljties
and our obligation to ensure that the electric utility is allowed
to operate successfully, to maintain its financial integrity,
attract capital, and to compensate its investors. OPAE has not
raised any new arguments for the Commission’s consideration.
As such, the Commission affirms its decision in the SEET Order
and denies OPAE's request for rehearing on this matter,

Adjustments to CSP’s 2009 Earnings
(23) OPAE and Customer Parties request that the Commission

(24)

reconsider the exclugion of OSS margins from CSP's earnings
for the SEET. OPAE and Customer Parties assert that OSS are
an inherent component of CSP’s earnings and further argue
that excluding OSS from CSP’s earnings skews the comparison
to the earnings of the comparable group of companies in
violation of the language in Section 4928.143(F), Revised Code.
(OPAE App. at 13; Customer Parties App. at 67 ) :

These are the same arguments presented to the Commission on

brief by Customer Parties and OPAE regarding 055 in the

SEET calculation and considered in the Commission’s decigion,
OPAE and Customer Parties have not presented any new
arguments for the Commission’s consideration. As such; the
requests for rehearing regarding the exclusion of OSS from the
SEET calculation are denied.
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(25)

(26)

27)

(28)

o Copumission's consideration, IEU-Ohio’s assignment of error

(29)

Further, Customer Parties and OPAE argue that the
Commission’s adoption of the Staff’s adjustment to account for
the impact of excluding OSS from the SEET calculation is
incomplete as no evidence was presented to correctly quantify
the necessary adjusiment. Customet Parties and OPAE claim
that the adjustment in the SEET Order understates. the
significantly excessive earnings subject to refund and argue
that, because there is a lack of record evidence to correctly
quantify the exclusion of 0SS, CSP failed to meet its burden of

proof in accordance with Section 4928,143(C)(1), Revised Code. .

Therefore, Customer Parties and OPAE contend that: the
Commission must include OSS in CSP's earnings for purposes
of the SEET. (OPAE App. at 13-14; Customer Parties App. at 3-
5)

The arguments presented by Customer Parties and OPAE on

rehearing do not persuade the Commission that OS5 should be

included in the electric utility’s earnings for purposes of the
SEET. We also note that, in their brief, Customer Parties
acknowledged, at least conceptually, Staff's adjustment as a
starting point for excluding OSS. The Commission affirms its
decision to exclude CSP’s 0SS from the SEET analysis for the
veasons stated in the SEET Order. Further, while it is always
our intent to correctly calculate any adjustment, in this instance
we used the best information available in the record to account
for the equity effect in the numerator and the denominator.
Thus, we affirm the SEET Order and deny Customer Parties’
and OPAE's requests for rehearing on this matter. :

[EU-Ohio also finds error in the Commission failing to remove
the operating expenses of the Waterford and Darby generating
stations from the calculation of the SEET when the Commigsion
previously ordered that the expenses be removed from the ESP
(IEU-Ohio App. at 15-17). ,;

The Commission fully addressed this issue at pages 13 and 14
of the SEET Order. Having raised no new argument for the

on this issue is denied.

CSP conterxls that the SEET Order is unlawful .and
unreasonable to the extent the Commission included non-cash
earnings, deferrals of FAC revenues, and economic
development rider revenues in the calcnlation of the comnpany’s

77
S
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(30)

(31)

(32)

earnings, CSP reiterates its position that including deferrals in
the company’s earnings jeopardizes the electric utility’s ability
to create deferrals and the Commission’s ability to phase-in rate
increases in contrast to the policy expressed in Section 4923.144,
Revised Code. CSP argues that if an electric utility is
determined. to have significantly excessive earnings and has
deferrals, the electric utility should not have to refund amounts
not yet received nor refund amounts that are merely a recovery
of costs which do not contribute to earnings. CSP advocates
that, in the year the deferral is collected, when cash is recefved
from customers, if the electric utility has significantly excessive
earnings in that year, an adjustment be made to exclude: the
amortized deferral expenses to recognize recovered revenués in
the earnings subject to refund. (CSP App. at10-11))

Consistent with the Commission’s conclusion in the SEET
Order, Customer Parties, OPAB, and IEU-Ohio ask: the
Commission to deny CSP’s request for rehearing on this issue.
IEU-Ohio explains that CSP’s process would shift earnings to
later periods and, by definition, understates income. Customer
Parties offer that deferrals fall within the definition of “rate
adjustments” as adopted in 09-786 and, because deferrals are
incdluded in the ROE reported for financial accounting
purposes, it is appropriate to include deferrals in CSP's
earnings for the SEET analysis. (OPAE Memo at 5; IEU-Ohio
Memo af 6; Customer Parties Memo at 4-7.) ’

The Commission thoroughly considered AEP-Ohio’s position
and presented the Commission’s justification for including
deferrals in the SEET analysis at pages 30-31 of the SEET Order.
CSP has not presented any new arguments for: the
Commission’s consideration on rehearing. Accordingly, CSP's
request for rehearing on this issue is denied. o

CSP also argues that the SEET Order is unreasonable: and
unsupported by the record to the extent that the Commission
required CSP to expend $20 million by the end of 2012 on the

___Turning Point solar project in Cumberland, Ohio, or other

similar project. CSP states that, although it is fully committed
to the solar project, there are outstanding details, including
federal loan guaraniees and state and local tax incentives,
which must be finalized for the project to go forward.: The
company argues that the regulatory requirement to spend $20
million by the end of 2012 is detrimental to CSP’s ability to
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negotiate the best terms for its investment and, therefore, is not
in the public interest, which is not ameliorated by the option to
invest in another similar project. CSP requests the flexibility
necessary to make the best decision as to how the Turning
Point project or similar project is structured and implemented.
CSP expects that sufficient progress will be made in the
upcoming months to allow the company to propose a firm
schedule for the solar project or similar project, during the
course of its next ESP proceeding# In the alternative, CSP.asks
that the Commission require the company to submit a status
report on the Turning Point project or other similar project in
2012 so that the Commission can consider and determine
whether sufficient progress is being made. (CSP App. at 13-13)

{33) As part of the Commission’s application of the SEET, the
Commission gave consideration to CSP’s future comymitted
capital expenditure in the Turning Point solar project. Given
the Commission’s consideration of CSP's expenditure in a solar
project in the development of the 2009 SEET threshold, it is
reasoniable for the Commission to require that the expenditure -
occur by a date certain. However, we agree that CSP should
propose, during the course of its next ESP proceeding, a: firm
schedule setting forth its expenditure in the Turning Point solar
project or other similar project. Accordingly, we deny CSP's
request for rehearing,

Application of the SEET Credit

(34) IEU-Ohio offers that the SEET Order, as implemented by the
January 27, 2011 entry, addressing the applicable tariffs, is
unreasonable and unlawful to the extent that reasonable
arrangement customers paying rates under the SSO do not
receive the SEET credit in violation of Sections 4928.143(F) and
4903.09, Revised Code (IEU-Ohio App. at 19-21).

(35) Special arrangement customers receive a discount off of the
otherwise applicable tariff rate and the difference between the
tariff rate and the discounted rate is recoverable from the
electric utility’s remaining customers. ~As such, “special

%  In the Matter of the Application of Columbus Southern Power Company and Okio Powet Company for Authority
to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in:ihe Form of an Electric
Security Plan, Case Nos, 11-346-EL-550 and 11-348-EL-GSO; and In the Matter of the Application of
Cobsmbus Southern Power Company and Ohio Power Company for Approval of Cerigin Accounting Authority,
Case Nos, 11-343-EL-AAM and 11-350-EL-AAM. '

ATRACERNC
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arrangement customers did'not fully contribute to CSP's 2009
significantly excessive earnings as determined in the SEET
Order and should not be entiled to the SEET credit.
Accordingly, the Commission denies IEU-Ohio’s request: for
rehearing on this issue. :

Other Issues

(36) Customer Parties argue that the SEET Order is uﬁreasonable

@37)

and inconsistent with paragraphs (A) and (L) of Section
4928.02, Revised Code, as the Order failed to require CSP to
honor the $1 million commitment to the Partnership with Ohio,
as set forth in the Stipulation filed November 30, 2010. Given
the slow economic recovery in the state, Customer Parties
admonish the Commission for not requiring CSP to honor the
$1 million commitment to the Partnership with Ohio.
(Customer Parties App. at 7-10.)

Customer Parties note, but then ignore the fact, that TSP
withdcew from the Stipulation but “unilaterally and
voluntarily agreed” to fulfill certain obligations under the
Stipulation which did not include the negotiated commitment
to the Parmership with Ohio. The SEET Order merely
recognized CSP's voluntary agreement to fulfill certain
obligations with shareholder funds pursuant to its notice of
withdrawal of the Stipulation. Since the Stipulation was
withdrawn, the Commission finds it inappropriate to hold any
party to a select provision of the Stipulation unless the party
elects to do so voluntarily. Accordingly, Customer Parties’
request for rehearing to enforce the Partnership with Ohia
provision of the withdrawn Stipulation is denied.

It is, therefore,

ORDERED, That the applications for rehearing be denied. It is, further,

-11-
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ORDERED, That a copy of this entry on rehearing be served upon all parties and
other interested persons of record. |

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd A. Snitchler, Chairman

(2l ¢ CmzZ

Paul A, Centolella

“—" Gteven D. Lesser

GNS/JR]/vim

Entered in the Journal

032

Reneé J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO 1

Tn the Matter of the Application of Columbus )

Southern Power Company and Ohio Power ) :
Company for Administration of the ) Case No. 10-1261-EL-UNC
Significantly Excessive Earnings Test under )

Section 4928.143(F), Revised Code, and Rule )

4901:1-35-10, Ohio Administrative Code. )

CON ING AND DISSENTING OPINIO!
OFCO JONER CHERYL L. ROBERTO

I concur with my colleagues in each aspect of the majority opirnipn, excepting the
demarcation as to which “consumers” are due SEET credit. ;

We previously found, and affirn here on rehearing, that CSP, as a result of
provisions (or “adjustments”)! included in its most recent electric secutity plan, enjoyed
significantly excessive earnings of $42.683 million. Pursuant to Section 4928.143(F),
Revised Code, having made such a finding, the Commission “shail réquire the electric
© distribution utility to return to consumers the amount of the excess by prospective
adjustment....” 1t falls to the Commission to identify which consumers are due SEFT
credit. :

CSP’s electric security plan included provisions (adjustments) relating to the supply
and pricing of generation service, as well as provisions relating to CSP's distribution
service. Any or all of these provisions could have been the source of the significantly
excessive earnings. In the absence of a record otherwise, we must assume that all such
provisions did contribute to the significantly excessive earnings and, as such, any
consumer class? that contributed reverme pursuant to one of these provisions is due SEET
credit. Thus, on the facts before us, a SEET credit would be due to any consurmer on CSF's
distribution system. '

On a more complete record, 1 believe it would have been possible and appm]ﬁriate
for the Commission to determine that the significantly excessive earnings were principally
due to provisions relating to supply and pricing of generation service. On these

1  Section 4928.143, Revised Code, tises “provisions” and “adjustments” inhetchangeai:ly.

2 Because Section 928,143, Revised Code, directs that significantly excessive earnings must be returned 1o -
consumers “by prospective adjustment,” { believe we must reject any of the arguments on reheazing that
suggest an individual consumer’s status or magnitude of usage during the previous year is relevant to
whether the consumer receives a SEET credit. The “return” of significantly excessive eamnings is
prospective not retrospective. Thus, the “return” is 10 a consumer class prospectively. Those current
members of the recipient class will be the consumers receiving the SEET credit,
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hypothetical facts, the consumers due a SEET credit would be those consumers purchasing
power pursuant to the standard service offer only. On these circumstances, it would have
been appropriate to exclude from receipt of the SEET ¢redit any consumer who does not
purchase power from CSP via the standard service offer, e.g, consumers on reasonable
arrangements or consumers who shop competitive suppliers for their enexgy.

In the case before us, however, we have made no finding that the significantly
excessive garnings were due principally to provisions relating to supply and pricing of
generation. Yet the majority excludes CSP distribution service consumers who purchase
power via a reasonable arrangement from receipt of the SEET credit. The majority,
however, does not exclude CSP distribution consumers who shop for their energy. In
ruling thus, the majority has stated that “seasonable arrangement customers who receive
service under a discount rate supported by delta revenue recovery aré not entitled to both
the discount rate and a SEET credit.” I can find no statutory support for this distinction,
~ therefore 1 dissent from this portion of the Eniry on Rehearing.

L%&;@mfe

" Cheryl L. Roberto
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the 2009 Annval Filingof )
Columbus Southern Power Company and )  Case No. 10-1261-EL-UNC
Ohio Power Company Required by Rule )
4901:1-35-10, Chio Administrative Code. )

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHI0 CONSUMERS’ COUNSEL,
OHIO ENERGY GROUP AND
THE APPALACHIAN PEACE AND JUSTICE NETWORK

The Office of the Ohio Consumers® Counsel (“OCC”} (representing 1.2 million
residential customers), the Ohio Energy Group (“OEG”) (representing 22 of Ohio’s most
energy-intensive industries) and the Appalachian Peace and Justice Network (“APIN™) (a
not for profit otganization whose members include low-income customers in southeast
Ohio) (collectively “Customer Parties”) each respectively apply for rehearing of the
January 11, 2011 Opinion and Order (“Order”) issued by the Public Utilities Commission
of Ohio (“Commission” or “PUCO™). Through this Application for Rehearing, the
Customer Parties seek to protect the customers of Columbus Southern Power Company

{“CSP” or “Company™).

Under R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Customer Parties assert

that the Opinion and Order was unjust, unreasonable, and uniawful in the following

L. The PUCO erred in adopting the PUCO Staff methodology to

exclude profits from off-system sales in the calculation of
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significantly excess earnings, despite such methodology
containing mechanical errors, thereby denying customers part

of the refund they should have received from CSP.

2. The PUCO erred by unlawfully excluding the profits from off-
system sales from the earned return of Columbus Southern |
Power Company. The exclusion of these profits results in a.
biased comparison between Columbus Southern Power A
Company and publicly traded companies that face comparable
business and financial risk, and thus is contrary to R.C.
4928.143(F), thereby denying customers part of the refund they

should have received from CSP.

3. The PUCO erred by failing to require the Compeany to comply
| with its $1 million commitment to Partnership with Ohio
initiative for the benefit of its low-income customers. The
Commission’s decision was unreasonable and inconsistent with

R.C. 4928.02(A) and (L).

An sxplanation of the basis for each of these grounds for rehearing is set forth in
the attached Memorandum in Support. Consistent with R.C. 4903.10 and the Customer

Parties’ claims of error, the PUCO should modify its Order.
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Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER

Melissa R. Yost
Kyle L. Verreit
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, 18™ Floor
Columbus, OH 43215

(614) 466-8574 Telephone
grady@aocc.state.oh.us
yust@ncc state, oh us

Joseph V. Maskovyak
Ohio Poverty Law Center
555 Buitles Avenue
Columbus, OH 43215
(014) 221-7201 Telephone

msmalz@ohiopovertylaw.org
imaskovyak @ohiopovertylaw

Attorneys for Appalachian Peace and
Justice Network

gavid F. Boechm

Michael L. Kurtz
Boehm, Kuriz & Lowry
36 East Seventh Street, Suite 1510

o Cincinnati, OH 45202

(513) 421-2255 Telephone
dboehm @BKI lawfirm.com
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the 2009 Anaual Filingof )

Columbus Southern Power Company and )

Ohio Power Company Required by Rule ) Case No. 10-1261-EL-UNC
)

490)1:1-35-10, Ohio Administrative Code.

MEMORANDUM IN SUPPORT

L INTRODUCTION

Off-system sales are sales by a utility to third parties that are not Ohio retail
customers. They can be called “opportunity” sales—sales that are made possible because
the jurisdictional generation plant produces more power than is needed for Ohio retail
clectric customers. The revenue from such sales is recorded in FERC Account 447—
Sales for Resale. But CSP*s off-system sales, even if reflecting power that exceeds the
needs of retail customers, come from generation plant that was built for the benedit of
Ohio customers. And, in this regard, CSP’s jurisdictional customers have paid CSP a
return on CSP’s plant investment and a return of the costs of such generation assets. In
2009, CSP’s earnings from off-system sales were $32.977 million, while CSP’s total
earnings were $271.504 million.! Consequently, 12.1% of CSP’s total earnings in 2009
were derived from off-system sales.”

At the evidentiary hearing, the Company proposed to exclude the profits of off-

system sales from its earned return on equity (“ROE™). PUCO Staff Witness Cahaan

took issue with the Company’s exclusion and testified that the Company’s adjusted ROE

' Opinion and Order at 23.
? Joint Ex. 22123,
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calculation was incorrect.” Staff proposed to adjust both the net income of CSP and its
equity capitalization, to reftect the complete impact of off-system sales on the Company's
ROE.*

The Customer Parties had objected to excluding the profits of off-system saies in
the Company’s eamed return on equity.5 However, Customer Parties, on brief, advocated
for th¢ use of Staff’s methodology as a starting point, but pointed out that Staff’s
methodology understated the Company’s earned return.® However, the correct
quantification was not been made by any witness.” Thus, the Customer Parties argued
that the Commission should order no exclusion given the lack of a record that.
demonstrates the correct exclusion and given the Company’s failure to meet s barden of
proof, as set forth in R.C. 4928.143(C)(1).°

The Commission in its Order determined that off-system sales should be excluded
from the Company’s earned return on equity. It also concluded that it needed to “correct”
the equity effect of the exclusion, thus rejecting the Company’s quantification.® It then

adopted the recalculated return on equity offered by Staff Witness Cahaan,

3 Staff Ex. 1 at 19-21,

* Staff Ex. 1 at 18-22 (Cahaan).

3 See Joint Ex. 2 at 23.

$ Customer Pasties’ Brief at 29-31.

7 Mr. Cahaan’s Exhibit 3 would have to be modified to eliminate the step in which he multiplies the

mmmuqm&capiﬂma@@etapmﬂmﬁgmpﬁnmmgﬁﬁ%mmmmmm e

have caleulated the off-system sales margins in the denominator as 2 % of total earnings, not total revenues.
The 13.9% fignre used in the denominator of Cahaan Exhibit 2 should have been 12.15%, consistent with
Mr. Cahaan’s use of 12.15% in the numerator, This too has an effect on the nitimate adjusted ROB,

41d.
® Opinion and Qrder at 30 (¥an. 11, 2011).



II.  STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10. This statute provides
that within thirty (30) days after an order is issued hy the Commission “any party who
has entered an appearance in person or by counsel in the proceeding may apply for
rehearing in respect to any matters determined in the proceeding,” Furthermore, the
application for rehearing must be “in writing and shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or unlawful.” Id.

In considering an application for rehearing, Ohio law provides that the
Commission “may grant and hold such rehearing on the matter specified in such
application, if in its judgment sufficient reason therefore is made to appear.” Id. If the
Commission grants a rehearing and determines that “the original order or any part thereof
is in any respect unjust or unwarranted, or should be changed, the commission may
abrogate or modify the same ***.” Id.

OCC, APIN, and OEG each participated in this case. Customer Parties thus meet
the statutory conditions that apply to an applicant for rehearing under R.C. 4903.10.
Accordingly, Customer Parties respectfully request that the Commission hold a rehearing

on the matters specified below.

III., ARGUMENT

A, The PUCO erred in adopting the PUCO Staff methodology to
excluzde profits from off-system sales in calculating
significantly excess earnings, despite snch methodology
containing mechanical errors, thereby denying customers part

of the refund they should have received from TSP, ————— -

As discussed abave, the Commission in its Order determined that it needed to

“correct” the equity effect of the exclnding the profits from off-system sales, thus



rejecting the Company’s quantification.'® It then adopted the recalculated return on
equity offered by Staff Witness Cahaan. The result was overstating the impacI; of
excluding off-system sales, thereby diminishing the potential refund of cxceésive
earnings to customers. |

The PUCO should grant rehearing on this issue and determine that no exclusion
can be made for profits from off-system sales, as the record does not support a correct
exclusion. Otherwise the Company is rewarded for its failure to place evidenc? in the
record to allow the PUCO to correct the exclusion.!

The granting of rehearing would be consistent with the Commission’s
determination in AEP’s ESP proceeding'* where, in setting the baseline fuel adjustment
¢lanse, the lack of a record on actmal costs was cited as a basis for adopting an alternative
position. It was the intervenors there who had asked for the PUCO to order the Company
to produce actual costs. The PUCO nonetheless would not do so and the absen:ce of
actnal costs became one of the reasons why the PUCO rejected the intervenors®
position.

Similarly here, there is no record that shows the mechanically correct of.f-system
sales exclusion. The abscace of a correct calculation should be reason to reject: the

Staff’s calculation and in turn, make no exclusion of profits from off-system sales. The

% Opinion and Order at 30 (Jan. 11, 2011),

"' Mr. Cahaan's Exhibit 3 would have to be modified to eliminate the step in which he multiplies the
COMMON equity capitalization times a production plant ratio of 51.5%. Additionally, Mr. Cahanan should
have caleulated the off-system sales margins in the denominator as a % of total eamings, sot total revenues.
The 13.9% figure used in the denominator of Cahaan Exhibit 2 should have been 12.15%, consistent with

e M. Cahaan's use of 12.15% in the numerator. This too has an effect on the vltimate adjusted ROE. . .

" See In the Matter of the Application of Columbus Southern Power Company for Approval af an Eleciric
Security Plan; an Amendment fo its Corporate Separation Plan: and the Sale or Transfer of Certain
Generating Assets, Case No. 08-917-EL-850,QOpimion and Order at 19 { Mar, 18, 2009).

¥ Id. But see concurring opinion of Commissioner Roberto, Entry oz Rehearing at 1 (July 23, 2009)(which
would have required the Company to produce actual costs).
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record should stand as it is and on that basis, profits from off-system sales must be
excluded. When profits from off-system sales are inciuded, the true magnitude of CSP’s
significantly excess profits is revealed—and that should result in greater refunds to
customers. This result would be consistent with a determination that the Company failed
to meet its burden of proof, which burden is explicitly stated under R.C. 4928.143(C)(1).

If the Commission does not grant rehearing as requesied above, it should
nonetheless correct the off-system sales adjustment, consistent with the Customer Parties’
recommendation. The Commission’s action here caused the refunds of excessive
earnings to customers to be understated. While Mr, Cahaan’s methodology can be used
as the starting point, it must be adjusted. Specifically, Mr. Cahaan’s calculation
improperly scaled down the adjustment to the denominator from all of CSP’s equity
capitalization to only the generation-related component of equity capitalization. Thus,
there is a mismatch where the off-system sales margins are totally removed from the
numerator, but only partially removed from the denominator.

Total equity capitalization should have been used in the calculation because total
earnings were used to determine the relationship between off-system sales margins and
total margins. Mr. Cahaan’s quantification, though conceptually correct, contains a
computational error that understates the resulting earned return on equity in favor of CSP,
as pointed out in Customer Parties” brief. The need to correct this adjustment is pressing,
as customers are being denied part of the refund due to them and, going forward, others

will likely rely upon the PUCO’s holding here as precedent.
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B. The PUCO erred by unlawfully excluding the profits from off-
system sales from the earned return of Columbus Southern’
Power Company. The exclusion of these profits results in a
biased comparison between Columbus Southern Power

| Company and publicly traded companies ¢hat face comparable

business and financial risk, and thus is contrary to R.C.
4928.14XF), thereby denying customers part of the refund they
should have received from CSP.

The PUCO determined in its Order that the profits from off-system sales should
be excluded from CSP’s earned return on equity (which means customers are denied
receiving a greater refund from CSP)." It appears that the basis for the PUCO's
exclusion is that the earnings from off-system sales were not the result of adjustments to
the ESP. It concluded that where “it can be shown that the electric utility received a
return on its 0SS, which if included in the calculation could unduly increase its ROE for
purposes of SEET comparisons, OSS margins and the related equity in generation
facilities should be excluded from the SEET calculation.™

As discussed above, in 2009, CSP’s eamings from off-system sales were $32.977
million, while CSP’s total earnings were $271.504 million.'® Consequently, 12.1% of
CSP’s total earnings in 2009 were derived from off-system sales.'’ Therefore, if earnings
from off-system sales are ignored, as proposed by the Company,'® the Commis;sion is
comparing only 87.9% of the Company’s earnings with 100% of the earnings of the
comparable group. As Witness Kollen testified for the Customer Parties, “the Exclusion

of the OSS earnings from the CSP SEET eamings would bias the Company's earnings

. MOpinionand Onderat30.
¥ 1d,

"®1d. at 23.

7 Joint Bx. 2 a8 23.

1 Company Ex. 6 at 7.



downward in comparison to the group of comparable companies used to determine the
SEET earnings threshold.”™¥ A comparison of this nature would be biased, meaningless,
asymmetrical, and contrary to the language of 4928.143(F).

The statute requires “the earned return on common equity of the electric
distribution utility” to be compared with the “return on commeon equity that was earned
during the same period by {comparable] publicly traded companies, including -
utilities*+*.> R.C. 4928.143(F). AEP’s proposal to compare only 87.9% of CSP"s
profits” with 100% of the earnings of the companies in the comparable group, results in a
biased comparison that does not comply with the statute, The effect of the Commission’s
raling is that customers did not receive the full refund they were due under R.C.
4928.143(F). Customers should have received an additional $22 million over and above
the $42.6 million refund ordered.”

é. The PUCO erred by failing to require the Company to comply

with its $1 million commitment to Partnership With Ohio
initiative for the benefit of its low-income customers. The
Commission’s decislon was unreasonable in this respect and
inconsistent with R.C. 4928.02(A) and (L).

On November 30, 2010, AEP Ohio submitted a Joint Stipulation and
Recommendation in this case that was signed by the Kroger Company, Ormet Primary
Aluminum Corporation, the Ohio Hospital Association (“OHA”), the Ohio
Manufacturers’ Association (“OMA"), and the PUCO Staff. Among other things, the

Stipulation contained four commitments under Section IX, characterized as

TP romtEXZatZ3I.

0 The volume of CSP’s off-systemn sales in 2009 was 5,363,938 mWh, compared to retail sales in Ohio of
20,673,469 mWh. See Joint Ex. 2 at 23.

M Inadjusted return on equity (20,84) ninus adjusted return (19.73) multiplied by 20.039 equals $22.24
million. See Joint Custiomer Parties Ex, 2, 1.K-2, which explains that every 1% excessive return on equity
equals a refund of $20.039 million, which quantification was not rebutted by the Company.




“Miscellaneous Terms and Commitments.” Three of the four commitments were
payments to OHA, OMA, and Kroger. The fourth commitment under that section of the
Stipulation was a $1 million commitment to Partnership with Ohio initiative, for the
benefit of the Company's low income customers.

On December 16, 2010, AEP filed to withdraw the stipulation. In its notice of
withdrawal it uni-laterally and voluntarily agreed to fulfill certain obligations under the
stipulation which included three of the four obligations listed in Section IX of the
Stipulation. AEP did not agree to fulfill its obligation to contribute $1 million to the
Partnership with Ohio initiative.

The Commission in its Opinion and Order ordered the Company to comply with
the commitments it set forth in its notice of withdrawal. Thus, the Company v;ras not
ordered to fund the Partnership with Ohio initiative, the sole commitment that could have
provided much needed assistance to CSP"s low income customers.

This assistance is especially crucial at this time. Columbus Southern Ppwer
disconnected 34,3227 residential customers for non-payment during 2010 representing
approximately 5.5% of their customer base. In addition, as of December 2010, there
were 47,743 customers on the Percentage of Income Payment Plan PIPP Plus program —
a 17.7 percent increase from the previous December.?

PIPP Plus is a low-income payment plan that enables customers whoseﬁousehold

income is at or below 150 percent of the federal poverty gridelines to pay 6 percent of

% According to the twelve month summary of disconnection data provided to the PUCO Staff inthe
OSCAR Reports.

2 According to the CSP OSCAR Report provided to the PUCO Staff, there were 40,579 PIPP customers in

December 2009 and 47,743 PIPP customers in December 2010, 47,743 - 40,579 = 7,164/ 40,572 X 100 =
17.7%.
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their monthly income for electricity rather than the actual bill. The increase in PIPP Plus
enrollments is indicative of an increasing number of customers who are unable to pay the
clectric bill due to the slow economic recovery in the state and the projected reductions in
government assistance. For example, the unemployment level in Ohio is currenily at 9.6
percent’” - a 23.1 percent increase from just two years ago.® The poverty level in Ohio is
at 13.7 percent — the highest level experienced since 1994.%

Against this economic back drop, Ohio is experiencing significant reductions in
the level of Low Income Home Energy Assistance Program (LIHEAP) funding that is
available to help low-income families. Current federal funding for LIHEAP is at $3.9
billion?’, a significant reduction from the $5.1 billion funding level that states have
realized over the last two years. Ohio has received anthorization to spend approximately
$110 million™® compared with the approximate $246 million that was available last
year.” Recent reports by the National Energy Assistance Director’s Association
NEADA project a 5.5% increase in the number of Ohio households that will apply for

LIHEAP this year compared with last year.

M December 2{)10 Unemploymant Data

26 The State of Poverty in Ohio: Building a Foundation for Prosperity, Community Research Partners,
JYamuary 2010, Page V. lwww, B 2 1434.

E httg:lfwww acf hhs.gov/news/press/201 1Aiheap_allocation. html.

hitp://development.ohio.gov/cms/uploadedfiles/Development.ohio.gov/Divisional Content/CompmuityfOff
ice_of_Community_Servicey/2010%20HEAP%20Public%20Hearing.ppt#330,1,5lide 4.
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Given these dire circumstances that exist for low-income customers in Ohio, it
was unteasonable for the Commission to allow the Company to break its commitment to
low income customers when the assistance was sorely needed. Moreover, the
Commission’s action serves to underrnine the policy objectives of R.C. 4928.02.
Specifically R.C. 4928.02 (A) establishes that the policy of the State is to “ensure the
availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory and
reasonably priced retail electric service.” Additionally, subdivision (L) of R.C. 4928.02
establishes that anather policy of the state is to “protect at-risk populations.™ CSP’s low
income customers are the at-risk population in this proceeding. |

In AEP Ohio’s ESP proceeding, this Commission stated that these policy
statements, as codified by the General Assembly in Chapter 4928, set forth important
objectives which the commission must keep in mind when considering all cases filed
pursuant to that chapter of the code.*! The SEET proceeding was such & proceeding,
falling under Chapter 4928 of the Code. Here, the Commission failed to consider these
important objectives, thereby undermining R.C. 4928.02(A) and (L). Thus in order to
comply with these provisions, and render a reasonable decision, the PUCO should reverse
its ruling, and order AEP Ohio to keep its stated commitment to the Partnership with

QOhio initiative,

IvV. CONCLUSION

For all the reasons discussed above, the Commission should grant rehearing on

© " the Customer Parties’ claims of error and modify the January 11, 2011 Opinionand

Order consistent with Ohio law and Commission precedent. The PUCO should provide

M ARP-Ohio ESP Cases, Case No. 08-917-EL-SS0, Opinion and Order at 12-13 (March 18, 2009).
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CSP’s customers with the greater refund intended under Ohio law in this circumstance

where CSP has significantly excess earnings.

Respectfully submitted,

JTANINE L. MIGDEN-OSTRANDER
CONSUMERS’ COUNSEL

aureen R. Grady,
Melissa R. Yost
Kyle L. Verrett
Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, 18® Floor
Columbus, OH 43215
(614) 466-8574 Telephone

c.state, S
yost@oce.state oh.us

verrett@oce.state.oh.

Michael R. Smalz

Joseph V. Maskovyak

Ohio Poverty Law Center

555 Buitles Avenue

Columbus, OH 43215

(614) 221-7201 Telephone
msmalz @ghiopovertylaw.org
imaskovyak@ohiopovertylaw.org

Attorneys for Appalachian Peace and
Justice Network
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Michael L. Kurtz

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

(513) 421-2255 Telephone
dhoehm @BKLlawfirm.com

mkurtz@BKLlawfirm.com

Attorneys for the Ohio Energy Group
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CERTIFICATE OF SERVICE
I hereby certify that a copy of the Application for Rcheaﬁng by the Customer

Parties was served on the persons listed below via electronic mail this 10" day of

February, 2011.
reen R. Grady
Assistant Consumers’ Counsel
SERVICE LIST
Steve Nourse . Thomas McNamee
AEP Service Corp, Attorney General’s Office
1 Riverside Plaza, 29™ Floor Public Utilities Commission of Ohio
Columbus, OH 43215 180 E. Broad St., 6™ FlL.

stnourse @ aep com

Richard L. Sites

Ohio Hospital Association
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Thomas J. O’Brien
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ehand @sonnenschein.com
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified
by the supreme court on appeal, if, upon consideration of the record, such court is of the
opinion that such order was untawful or unreasonable. The proceeding to obtain such
reversal, vacation, or modification shall be by notice of appeal, filed with the public utilities
commission by any party to the proceeding before it, against the commission, setting forth
the order appealed from and the errors complained of. The notice of appeal shall be served,
unless waived, upon the chairman of the commission, or, in the event of his absence, upon
any public utilities commissioner, or by leaving a copy at the office of the commission at
Cotumbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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4928.141 Distribution utility to provide standard
service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standard service offer
of all competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service. To that end, the electric
distribution utility shall apply to the public utilities commission to establish the standard
service offer in accordance with section 4928.142 or 4928.143 of the Revised Code and, at
its discretion, may apply simultaneously under both sections, except that the utility's first
standard service offer application at minimum shall include a filing under
section 4928,143 of the Revised Code. Only a standard service offer authorized in
accordance with section 4928.142 0r4928,143 of the Revised Code, shall serve as the
utility’s standard service offer for the purpose of compliance with this section; and that
standard service offer shall serve as the utility’s default standard service offer for the
purpose of section 4928.14 of the Revised Code. Notwithstanding the foregoing provision,
the rate plan of an electric distribution utility shall continue for the purpose of the utility’s
compliance with this division until a standard service offer is first authorized under
section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to division
(D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December
31, 2008, shall continue to be in effect for the subject electric distribution utility for the
duration of the plan’s term. A standard service offer under section 4928.142 or 4928,143 of
the Revised Code shall exclude any previously authorized allowances for transition costs,
with such exclusion being effective on and after the date that the allowance is scheduled to
end under the utility’s rate plan.

(B) The commission shall set the time for hearing of a filing under
section 4928.142 or 4928.143 of the Revised Code, send written notice of the hearing to the
electric distribution utility, and publish notice in a newspaper of general circulation in each
county in the utllity’s certified territory. The commission shall adopt rules regarding filings
under those sections.

Effective Date: 2008 $8221 07-31-2008



4928.142 Standard generation service offer price -
competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for
all of the following:

(a) Open, fair, and transparent competitive solicitation;
(b) Clear product definition;
(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,
and ensure that the criteria specified in division {A)(1)(a) to (c¢) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No
generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, cencerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster
supplier participation in the bidding process and shall be consistent with the requirements of division
(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this
section, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the commission prior to the effective date of the
commission rules required under division (A)(2) of this section, and, as the commission determines
necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An
application under this division shall detail the electric distribution utility’s proposed compliance with
the requirements of division (A)(1) of this section and with commission rules under division (A)(2) of
this section and demonstrate that alt of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take

. __actions to identify and mitigate market power or the electric distribution utility’s market conduct; ora

similar market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application’s filing date, shall
determine by order whether the electric distribution utility and its market-rate offer meet all of the
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foregoing requirements. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission’s satisfaction; otherwise, the electric distribution utility shall
withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous filing under this section and section
4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one
hundred fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this
section, including for the purpose of division (D) of this section, the commission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility’s standard service offer unless the
commission, by order issued before the third calendar day following the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the following criteria were
not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon
was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the
electric distribution utility. All costs incurred by the electric distribution utility as a result of or related
to the competitive bidding process or to procuring generation service to provide the standard service
offer, including the costs of energy and capacity and the costs of all other products and services
procured as a result of the competitive bidding process, shall be timely recovered through the
standard service offer price, and, for that purpose, the commission shall approve a reconciliation
mechanism, other recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used
and useful in this state shall require that a portion of that utility’s standard service offer load for the
first five years of the market rate offer be competitively bid under division (A) of this section as
follows: ten per cent of the load in year one, not more than twenty per cent in year two, thirty per
cent in year three, forty per cent in year four, and fifty per cent in year five. Consistent with those
percentages, the commission shall determine the actual percentages for each year of years one
through five. The standard service offer price for retail electric generation service under this first
application shall be a proportionate blend of the bid price and the generation service price for the
remaining standard service offer load, which latter price shall be equal to the electric distribution
utility’s most recent standard service offer price, adjusted upward or downward as the commission
_determines reasonable, relative to the jurisdictional portion of any known and measurable changes

from the level of any one or more of the following costs as reflected in that most recent standard
service offer price: '

(1) The electric distributicn utility’s prudently incurred cost of fuel used to produce electricity;
(2) Its prudently incurred purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this

state, including, but not limited to, renewable energy resource and eneray efficiency requirements;
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- . - -

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration
of the derating of any facility associated with those costs. In making any adjustment to the most
recent standard service offer price on the basis of costs described in division (D) of this section, the
commission shall include the benefits that may become available to the electric distribution utility as a
result of or in connection with the costs included in the adjustment, including, but not limited to, the
utility’s receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also determine how such
adjustments will affect the electric distribution utility’s return on common equity that may be achieved
by those adjustments. The commission shall not apply its consideration of the return on common
equity to reduce any adjustments authorized under this division unless the adjustments will cause the
electric distribution utility to earn a return on common equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur
shall be on the electric distribution utility. Additionally, the commission may adjust the electric
distribution utility’s most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility's financial
integrity or to ensure that the resuiting revenue available to the utility for providing the standard
service offer is not so inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utitity
has the burden of demonstrating that any adjustment to its most recent standard service offer price
is proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the
electric distribution utility’s standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made
not more often than annually, and the commission shall not, by altering those proportions and in any
event, including because of the length of time, as authorized under division (C) of this section, taken
to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration
shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under
this division.

(F) An electric distribution utility that has received commission approval of its first application under
division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file
. ._an application under section 4928.143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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4928.143 Application for approval of electric security plan -
testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking
effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except
division (D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section
4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commission if
the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the
cost is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer;
the cost of purchased power supplied under the offer, including the cost of energy and capacity, and
including purchased power acquired from an affiliate; the cost of emission allowances; and the cost of
federally mandated carbon or energy taxes; '

(b) A reasonable allowance for construction work in progress for any of the electric distribution
utility’s cost of constructing an electric generating facility or for an environmental expenditure for any
electric generating facility of the electric distribution utility, provided the cost is incurred or the
expenditure occurs on or after January 1, 2009. Any such allowance shall be subject to the
construction work in progress allowance limitations of division (A) of section 4909.15 of the Revised
Code, except that the commission may authorize such an allowance upon the incurrence of the cost
or occurrence of the expenditure. No such allowance for generating facility construction shall be
authorized, however, unless the commission first determines in the proceeding that there is need for
the facilty based on resource planning projections submitted by the electric distribution utility.
Further, no such allowance shall be authorized unless the facility’s construction was sourced through
a competitive bid process, regarding which process the commission may adopt rules. An allowance
approved under division (B){(2)(b) of this section shall be established as a nonbypassable surcharge for
—— —the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that
is owned or operated by the electric distribution utility, was sourced through a competitive bid
process subject to any such rules as the commission adopts under division (B)}(2)}(b) of this section,
and is newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the
utility specified in the application, excluding costs recovered through a surcharge under division (B)(2)
(b) of this section. However, no surcharge shall be authorized unless the commission first determines
in the proceeding that there is need for the facility based on resource planning projections submitted
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by the electric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to
plan approval under division (C) of this section and as a condition of the continuation of the
surcharge, the electric distribution utility shall dedicate to Ohio consumers the capacity and energy
and the rate associated with the cost of that facility. Before the commission authorizes any surcharge
pursuant to this division, it may consider, as applicable, the effects of any decommissioning,
deratings, and retirements.

(d) Terms, conditions, or charges relating to fimitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric
service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility’s standard service offer price, which phase-in is authorized in accordance with
section 4928.144 of the Revised Code; and provisions for the recovery of the utility’s cost of
securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the
electric distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility’s distribution service, including, without limitation and
notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding
single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and modemization incentives for the electric distribution
utility. The latter may include a long-term energy delivery infrastructure modernization plan for that
utility or any plan providing for the utility’s recovery of costs, including lost revenue, shared savings,
and avoided costs, and a just and reasonable rate of return on such infrastructure modernization. As
part of its determination as to whether to allow in an efectric distribution utility’s electric security plan
inclusion of any provision described in division (B)(2)(h) of this section, the commission shall examine
the reliability of the electric distribution utility’s distribution system and ensure that customers’ and
the electric distribution utility’s expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its distribution
system.

(i} Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding
company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this division for an initial application under this section not later
than one hundred fifty days after the application’s filing date and, for any subsequent application by
the utility under this section, not later than two hundred seventy-five days after the application’s
filing date. Subject to division (D) of this section, the commission by order shall approve or modify and
approve an application filed under division (A) of this section if it finds that the electric security plan
so approved, including its pricing and all other terms and conditions, including any deferrals and any
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future recovery of deferrails, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under section 4928,142 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the
surcharge is established are reserved and made available to those that bear the surcharge.
Otherwise, the commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the
electric distribution utility may withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 4928.142 of the
Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the commission shall issue
such order as is necessary to continue the provisions, terms, and conditions of the utility’s most
recent standard service offer, along with any expected increases or decreases in fuel costs from
those contained in that offer, until a subsequent offer is authorized pursuant to this section or
section 4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an
electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an
application under this section for the purpose of its compliance with division (A) of section 4928.141
of the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its
proposed electric security plan and shall continue in effect until the date scheduled under the rate
plan for its expiration, and that portion of the electric security plan shall not be subject to commission
approval or disapproval under division (C) of this section, and the eamnings test provided for in division
(F) of this section shall not apply until after the expiration of the rate plan. However, that utility may
include in its electric security plan under this section, and the commission may approve, modify and
approve, or disapprove subject to division (C) of this section, provisions for the incremental recovery
or the deferral of any costs that are not being recovered under the rate plan and that the utility
incurs during that continuation period to comply with section 4928.141, division (B) of section
4928.64, or division (A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by
the utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that
exceeds three years from the effective date of the plan, the commission shall test the plan in the
fourth year, and if applicable, every fourth year thereafter, to determine whether the plan, including
its then-existing pricing and all other terms and conditions, including any deferrals and any future
recovery of deferrals, continues to be more favorable in the aggregate and during the remaining term
of the plan as compared to the expected results that would otherwise apply under section 4928,142
of the Revised Code. The commission shali also determine the prospective effect of the electric

security plan to determine if that effect 5 substantially | iTkéiV’fO'HpTO’\’i'ideJ'd‘ﬂ-‘:fc’:’letL‘ﬁ‘iC*dis'ﬁibﬂt%e'%t%i%‘,’—
with a return on common equity that is significantly in excess of the return on common equity that is
likely to be earned by publicly traded companies, including utilities, that face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate. The burden of proof
for demonstrating that significantly excessive earnings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the commission finds that continuation of
the electric security plan will result in a return on equity that is significantly in excess of the return on
common equity that is likely to be eamned by publicly traded companies, including utilities, that will
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face comparable business and financial risk, with such adjustments for capital structure as may be
appropriate, during the balance of the plan, the commission may terminate the electric security plan,
but not until it shall have provided interested parties with notice and an opportunity to be heard. The
commission may impose such conditions on the plan's termination as it considers reasonable and
necessary to accommodate the transition from an approved plan to the more advantageous
alternative. In the event of an electric security plan’s termination pursuant to this division, the
commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security
plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such
adjustments resulted in excessive eamings as measured by whether the earned return on common
equity of the electric distribution utility is significantly in excess of the return on common equity that
was earned during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. Consideration also shall be given to the capital requirements of future committed
investments in this state. The burden of proof for demonstrating that significantly excessive earnings
did not occur shall be on the electric distribution utility. If the commission finds that such
adjustments, in the aggregate, did result in significantly excessive earnings, it shall require the
electric distribution utility to returmn to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric distribution utility
shall have the right to terminate the plan and immediately file an application pursuant to section
4928.142 of the Revised Code. Upon termination of a plan under this division, rates shall be set on the
same basis as specified in division (C)(2)(b) of this section, and the commission shall permit the
continued deferral and phase-in of any amounts that occurred prior to that termination and the
recovery of those amounts as contemplated under that electric security plan. In making Iits
determination of significantly excessive earnings under this division, the commission shall not consider,
directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent company.

Effective Date: 2008 SB221 07-31-2008
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4901:1-35-03 Filing and contents of applications.

Each electric utility in this state filing an application for a standard service offer {SSQO} in the
form of an electric security plan (ESP), a market-rate offer (MRO), or both, shall comply
with the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies pius an
original of the application shall be filed. The application must include a complete set of
direct testimony of the electric utility personnel or other expert witnesses. This testimony
shall be in guestion and answer format and shall be in support of the electric utility’s
proposed application. This testimony shall fully support all schedules and significant issues
identified by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the
requirements set forth below.

(1) The following electric utility requirements are to be demonstrated in a separate section
of the standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission
affiliate, belongs to at least one regional transmission organization (RTO) that has been
approved by the federal energy regulatory commission; or, if the electric utility or its
transmission affiliate does not belong to an RTO, then the electric utility shall demonstrate
that alternative conditions exist with regard to the transmission system, which include non-
pancaked rates, open access by generation suppliers, and full interconnection with the
distribution grid.

{b) The electric utility shall establish one of the following: its RTO retains an independent
market-monitor function and has the ability to identify any potential for a market participant
or the electric utility to exercise market power in any energy, capacity, and/or ancillary
service markets by virtue of access to the RTO and the market participant’s data and
personnel and has the ability to effectively mitigate the conduct of the market participants
50 as to prevent or preclude the exercise of such market power by any market participant or
the electric utility; or the electric utility shall demonstrate that an equivalent function exists
which can monitor, identify, and mitigate conduct associated with the exercise of such
market power.

(c) The electric utility shall demonstrate that an independent and reliable source of
electricity pricing information for any energy product or service necessary for a winning
bidder to fulfill the contractual obligations resulting from the competitive bidding process
- —(CBP)-is—publicly-available. The information may be offered through a pay subscription
service, but the pay subscription service shall be available under standard pricing, terms,
and conditions to any person requesting a subscription. The published information shall be
representative of prices and changes in prices in the electric utility’s electricity market, and
shall identify pricing of on-peak and off-peak energy products that represent contracts for
delivery, encompassing a time frame beginning at least two years from the date of the
publication. The published information shall be updated on at least a monthly basis.
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(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised Code,
an electric utility shall file a plan for a CBP with the commission. The electric utility shall
provide justification of its proposed CBP plan, considering alternative possible methods of
procurement. Each CBP plan that is to be used to establish an MRO shall include the
following:

(a) A complete description of the CBP plan and testimony explaining and supporting each
aspect of the CBP plan. The description shall include a discussion of any relationship
between the wholesale procurement process and the retail rate design that may be
proposed in the CBP plan. The description shall include a discussion of alternative methods
of procurement that were considered and the rationale for selection of the CBP plan being
presented. The description shall also include an explanation of every proposed non-
avoidable charge, if any, and why the charge is proposed to be non-avoidable.

{(b) Pro forma financial projections of the effect of the CBP plan’s implementation, including
implementation of division (D) of section 4928.142 of the Revised Code, upon generation,
transmission, and distribution of the electric utility, for the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class and
rate schedules for the duration of the CBP plan. The electric utility shall clearly indicate how
projected bid clearing prices used for this purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent
competitive solicitation that is consistent with and advances the policy of this state as
delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.

(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s), and
any known factors that may affect such customer loads. The descriptions shall include, but
not be limited to, load subdivisions defined for bidding purposes, load and rate class
descriptions, customer load profiles that include historical hourly load data for each load and
rate class for at least the two most recent years, applicable tariffs, historical shopping data,
and plans for meeting targets pertaining to load reductions, energy efficiency, renewable
energy, advanced energy, and advanced energy technologies. If customers will be served
pursuant to time-differentiated or dynamic pricing, the descriptions shall include a summary
of available data regarding the price elasticity of the load. Any fixed load provides to be
served by winning bidder(s) shall be described.

(f) Detailed descriptions of the generation and related services that are to be provided by
the winning bidder(s). The descriptions shall include, at a minimum, capacity, energy,
transmission, ancillary and resource adequacy services, and the term during which
generation and related services are to be provided. The descriptions shall clearly indicate

which services are to be provided bV"TiTe_W'mﬁTﬁg_bi'ddET‘fS‘)—aﬁf%Wh‘iﬁhfJS%FV*E*E%S%’F&'&G&% -
provided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or
upon completion of the CBP.

X
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(h) A clear description of the proposed methodology by which all bids would be evaluated, in
sufficient detail so that bidders and other observers can ascertain the evaluated result of
any bids or potential bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic retail
pricing, and other alternative retail rate options that were considered in the development of
the CBP plan. A clear description of the rate structure ultimately chosen by the electric
utility, the electric utility’s rationale for selection of the chosen rate structure, and the
methodology by which the electric utility proposes to convert the winning bid(s) to retail
rates of the electric utility shall be included in the CBP pian.

(j) The first application for a market rate offer by an electric utility that, as of July 31, 2008,
directly owned, in whole or in part, operating electric generation facilities that had been
used and useful in this state shall include a description of the electric utility’s proposed
blending of the CBP rates for the first five years of the market rate offer pursuant to division
(D) of section 4928.142 of the Revised Code. The proposed blending shall show the
generation service price(s) that will be blended with the CBP determined rates, and any
descriptions, formulas, and/or tables necessary to show how the blending will be
accomplished. The proposed blending shall show all adjustments, to be made on a quarterly
basis, included in the generation service price(s) that the electric utility proposes for
changes in costs of fuel, purchased power, portfolio requirements, and environmeantal
compliance incurred during the blending period. The electric utility shall provide its best

‘current estimate of anticipated adjustment amounts for the duration of the blending period,

and compare the projected adjusted generation service prices under the CBP plan to the
projected adjusted generation service prices under its proposed electric security plan.

(k) The electric utility’s application to establish a CBP shall include such information as
necessary to demonstrate whether or not, as of July 31, 2008, the electric utility directly
owned, in whole or in part, operating electric generation facilities that had been used and
useful in the state of Ohio.

(1) The CBP plan shall provide for funding of a consultant that may be selected by the
commission to assess and report to the commission on the design of the solicitation, the
oversight of the bidding process, the clarity of the product definition, the fairness,
openness, and transparency of the solicitation and bidding process, the market factors that
could affect the solicitation, and other relevant criteria as directed by the commission.
Recovery of the cost of such consultant(s) may be included by the electric utility in
its CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options that
were considered in development of the CBP plan, including but not limited to, portfolio

approaches, staggered pl‘OCUremETi'tTTUFWHI‘dfFII’I'ICﬁr@ﬁT&Tit?iEthifti"(ﬂ‘i’f‘y‘—ﬁﬁi‘ﬁf%ﬁaﬁﬂﬁfiﬁ'
day-ahead and/or real-time balancing markets, and spot market purchases and sales.
The CBP plan shall also include the rationale for selection of any or all of the procurement
options.

GLOUYS



(n) The electric utility shall show, as a part of its CBP plan, any relationship between
the CBP plan and the electric utility’s plans to comply with alternative energy portfolio
requirements of section 4928.64 of the Revised Code, and energy efficiency requirements
and peak demand reduction requirements of section 4928.66 of the Revised Code. The
initial filing of a CBP plan shall include a detailed account of how the plan is consistent with
and advances the policy of this state as delineated in divisions (A) to (N) of section 4928.02
of the Revised Code. Following the initial filing, subsequent filings shall include a discussion
of how the state policy continues to be advanced by the plan.

(o) An explanation of known and anticipated obstacles that may create difficuities or
barriers for the adoption of the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by the
commission to the electric utility regarding its corporate separation plan, and a timeline of
any anticipated revisions or amendments to its current corporate separation plan on file
with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(4) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (I) and (K) of section 4928.20 of the Revised
Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the
requirements set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect
of the ESP.

(2) Pro forma financial projections of the effect of the ESP's implementation upon the
electric utility for the duration of the ESP, together with testimony and work papers
sufficient to provide an understanding of the assumptions made and methodologies used in
deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP,
including post-ESP impacts of deferrals, if any.

(4) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including, but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by the
commission to the electric utility regarding its corporate separation plan, and a timeline of

 any anticipated revisions or amendments to its current corporate separation plan on file
with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required each electric utility to
file an operational support plan as a part of its electric transition plan. Each electric utility
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shall provide a statement as to whether its operational support plan has been implemented
and whether there are any outstanding problems with the implementation.

(6) A description of how the electric utility proposes to address governmental aggregation
programs and |mp|ementatxon of divisions (I), (J), and (K) of section 4928.20 of the Revised
Code.

(7) A description of the effect on large-scale governmental aggregation of any unavoidable
generation charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent
with and advances the policy of this state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code. Following the initial filing, subsequent filings shall include how
the state policy is advanced by the ESP.

(9) Specific information

Division (B)(2) of section 4928.143 of the Revised Code authorizes the provision or inclusion
in an ESP of a number of features or mechanisms. To the extent that an electric utility
includes any of these features in its ESP, it shall file the corresponding information in its
application.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for the automatic recovery of fuel, purchased power, and certain other
specified costs. An application including such provisions shall include, at a minimum, the
information described below:

(i) The type of cost the electric utility is seeking recovery for under division (B)(2) of section
4928.143 of the Revised Code including a summary and defailed description of such cost.
The description shall include the plant(s) that the cost pertains to as well as a narrative
pertaining to the electric utility’s procurement policies and procedures regarding such cost.

(i} The electric utility shall include in the application any benefits available to the electric
utility as a resuit of or in connection with such costs including but not limited to profits from
emission allowance sales and profits from resold coal contracts.

(iii) The specific means by which these costs will be recovered by the electric utility. In this
specification, the electric utility must clearly distinguish whether these costs are to be
recovered from all distribution customers or only from the customers taking service under
the ESP.

(iv) A complete set of work papers supporting the cost must be filed with the application.
Work papers must include, but are not limited to, all pertinent documents prepared by the
electric utility for the application and a narrative and other support of assumptions made in
completing the work papers.
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(b) Divisions (B)(2)(b) and (B){2)(c) of section 4928.143 of the Revised Code, authorize an
electric utility to include unavoidable surcharges for construction, generation, or
environmental expenditures for electric generation facilities owned or operated by the
electric utility. Any plan which seeks to impose surcharge under these provisions shall
inctlude the following sections, as appropriate:

(i) The application must include a description of the projected costs of the proposed facility.
The need for the proposed facility must have already been reviewed and determined by the
commission through an integrated resource planning process filed pursuant to rule 4901:5-
5-05 of the Administrative Code.

(i) The application must also include a proposed process, subject to maodification and
approval by the commission, for the competitive bidding of the construction of the facility
unless the commission has previously approved a process for competitive bidding, which
would be applicable to that specific facility.

(iii) An application which provides for the recovery of a reasonable allowance for
construction work in progress shall include a detailed description of the actual costs as of a
date certain for which the applicant seeks recovery, a detailed description of the impact
upon rates of the proposed surcharge, and a demonstration that such a construction work In
progress allowance is consistent with the applicable limitations of division (A) of section
4909.15 of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation facility
shall include a detailed description of the actual costs, as of a date certain, for which the
applicant seeks recovery and a detailed description of the impact upon rates of the proposed
surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation
facility shall include the proposed terms for the capacity, energy, and associated rates for
the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric utility
to include terms, conditions, or charges related to retail shopping by customers. Any
application which includes such terms, conditions or charges, shall include, at a minimum,
the following information:

(i) A listing of all components of the ESP which would have the effect of preventing, limiting,
inhibiting, or promoting customer shopping for retail electric generation service. Such
components would include, but are not limited to, terms and conditions relating to shopping
or to returning to the standard service offer and any unavoidable charges. For each such

component, an explanation of the component and a descriptive rationale and, to the extent
possible, a quantitative justification shall be provided.

(i) A description and quantification or estimation of any charges, other than those

associated with generation expansion or environmental investment under divisions (B){2)(b)
and (B)(2)(c) of section 4928.143 of the Revised Code, which will be deferred for future
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recovery, together with the carrying costs, amortization periods, and avoidability of such
charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges for
standby, back-up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for automatic increases or decreases in any component of the standard
service offer price. Pursuant to this authority, if the ESP proposes automatic increases or
decreases to be implemented during the life of the plan for any component of the standard
service offer, other than those covered by division (B){2)(a) of section 4928.143 of the
Revised Code, the electric utility must provide in its application a description of the
component, the proposed means for changing the component, and the proposed means for
verifying the reasonableness of the change.

(e) Division (B)(2)(f) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for the securitization of authorized phase-in recovery of the standard
service offer price. If a phase-in deferred asset is proposed to be securitized, the electric
utility shall provide, at the time of an application for securitization, a description of the
securitization instrument and an accounting of that securitization, including the deferred
cash flow due to the phase-in, carrying charges, and the incremental cost of the
securitization. The electric utility will also describe any efforts to minimize the incremental
cost of the securitization. The electric utility shall provide all documentation associated with
securitization, including but not limited to, a summary sheet of terms and conditions. The
electric utility shall also provide a comparison of costs associated with securitization with the
costs associated with other forms of financing to demonstrate that securitization is the least
cost strategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions relating to transmission and other specified related services. Moreover,
division (A)(2) of section 4928.05 of the Revised Code states that, notwithstanding Chapters
4905. and 4909. of the Revised Code, commission authority under this chapter shall include
the authority to provide for the recovery, through a reconcilable rider on an electric
distribution utility’s distribution rates, of all transmission and transmission-related costs {net
of transmission related revenues), including ancillary and net congestion costs, imposed on
or charged to the utility by the federal energy regulatory commission or a regional
transmission organization, independent transmission operator, or similar organization
approved by the federal energy regulatory commission,

Any utility which seeks to create or modify its transmission cost recovery rider in
its ESP shall file the rider in accordance with the requirements delineated in Chapter

© T 490171-36 of the Administrative Code. '

(g) Division (B}(2)(h) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for alternative regulation mechanisms or programs, including
infrastructure and modernization incentives, relating to distribution service as part of
an ESP. While a number of mechanisms may be combined within a plan, for each specific
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mechanism or program, the electric utility shall provide a detailed description, with
supporting data and information, to allow appropriate evaiuation of each proposal, including
how the proposal addresses any cost savings to the electric utility, avoids duplicative cost
recovery, and aligns electric utility and consumer interests. In general, and to the extent
applicable, the electric utility shall also include, for each separate mechanism or program,
quantification of the estimated impact on rates over the term of any proposed
modernization plan. Any application for an infrastructure modernization plan shall include
the following specific requirements:

(i} A description of the infrastructure modernization plan, including but not limited to, the
electric utility’s existing infrastructure, its existing asset management system and related
capabilities, the type of technology and reason chosen, the portion of service territory
affected, the percentage of customers directly impacted (non-rate impact), and the
implementation schedule by geographic location and/or type of activity. A description of any
communication infrastructure included in the infrastructure modernization plan and any
metering, distribution automation, or other applications that may be supported by this
communication infrastructure also shall be included.

(i) A description of the benefits of the infrastructure modernization plan (in total and by
activity or type), including but not limited to the following as they may apply to the plan:
the impacts on current reliability, the number of circuits impacted, the number of customers
impacted, the timing of impacts, whether the impact is on the frequency or duration of
outages, whether the infrastructure modernization plan addresses primary outage causes,
what problems are addressed by the infrastructure modernization plan, the resulting dollar
savings and additional costs, the activities affected and related accounts, the timing of
savings, other customer benefits, and societal benefits. Through metrics and milestones, the
infrastructure modernization plan shall include a description of how the performance and
outcomes of the plan will be measured.

(iii) A detailed description of the costs of the infrastructure modernization plan, including a
breakdown of capital costs and operating and maintenance expenses net of any related
savings, the revenue requirement, including recovery of stranded investment related to
replacement of un-depreciated plant with new technology, the impact on customer bills,
service disruptions associated with plan implementation, and description of {(and dollar value
of) equipment being made obsolescent by the plan and reason for early plant retirement.
The infrastructure modernization plan shall also include a description of efforts made to
mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the
components of any regulatory asset created by the infrastructure modernization plan, the
reporting structure and schedule, and the proposed process for approval of cost recovery

T Tand increase in rates.

(v) A detailed explanation of how the infrastructure modernization plan aligns customer and
electric utility reliability and power quality expectations by customer class.
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(h) Division (B)(2)(i) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for economic development, job retention, and energy efficiency
programs. Pursuant to this section, the electric utility shall provide a complete description of
the proposal, together with cost-benefit analysis or other quantitative justification, and
quantification of the program’s projected impact on rates.

(10) Additional required information

Divisions {E) and (F) of section 4928.143 of the Revised Code provide for tests of
the ESP with respect to significantly excessive earnings. Division (E) of section 4928.143 of
the Revised Code is applicable only if an ESP has a term exceeding three years, and would
require an earnings determination to be made in the fourth year. Division (F) of section
49728.143 of the Revised Code applies to any ESP and examines earnings after each year. In
each case, the burden of proof for demonstrating that the return on equity is not
significantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised Code,
the electric utility shall provide testimony and analysis demonstrating the return on equity
that was earned during the year and the returns on equity earned during the same period
by publicly traded companies that face comparable business and financial risks as the
electric utility. In addition, the electric utility shall provide the following information:

(i) The federai energy regulatory commission form 1 (FERC form 1) in its entirety for the
annual period under review. The electric utility may seek protection of any confidential or
proprietary data if necessary. If the FERC form 1 is not available, the electric utility shall
provide balance sheet and income statement information of at least the level of detail as
required by FERC form 1.

(i) The latest securlties and exchange commission form 10-K in its entirety. The electric
utility may seek protection of any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed investments in Chio for each annual
period remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the
electric utility shall also provide, in addition to the requirements under division (F) of section
4928.143 of the Revised Code, calculations of its projected return on equity for each
remaining year of the ESP. The electric utility shall support these calculations by providing
projected balance sheet and income statement information for the remainder of the ESP,
together with testimony and work papers detailing the methodologies, adjustments, and
assumptions used in making these projections.

(D) The first application for an SSO filed after the effective date of section 4928.141 of the
Revised Code by each electric utility shall include an ESP and shall be filed at least one
hundred fifty days before the electric utility proposes to have such SSO in effect. The first
application may also include a proposal for an MRO. First applications that are filed with the
commission prior to the initial effective date of this rule and that are determined by the
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commission to be not in substantive compliance with this rule shall be amended or refiled at
the direction of the commission. The commission shall endeavor o make a determination on
an amended or refiled ESP application, which substantively conforms to the requirements of
this rule, within one hundred fifty days of the filing of the amended or refiled application.

(E) Subsequent applications for an S50 may include an ESP and/or MRO; however,
an ESP may not be proposed once the electric utility has implemented an MRO approved by
the commission.

(F) The SSO application shall include a section demonstrating that its current corporate
separation plan is in compliance with section 4928.17 of the Revised Code, Chapter 4901:1-
37 of the Administrative Code, and consistent with the policy of the state as delineated in
divisions (A) to (N) of section 4928.02 of the Revised Code. If any waivers of the corporate
separation plan have been granted and are to be continued, the applicant shall justify the
continued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must
include, but are not limited to, all pertinent documents prepared by the electric utility for
the application and a narrative or other support of assumptions made in the work papers.
Work papers shall be marked, organized, and indexed according to schedules to which they
relate. Data contained in the work papers should be footnoted so as to identify the source
document used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the
electric utility for the application and included in the application must be available in
spreadsheet, word processing, or an electronic non-image-based format, with formulas
intact, compatible with personal computers. The electronic form does not have to be filed
with the application but must be made available within two business days to staff and any
intervening party that requests it.

Replaces: 4901:1-35-03

Effective: 05/07/2009

R.C. 119.032 review dates: 09/30/2013

Promuigated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates: 5/27/04
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{127th General Asse_mlgy)
(Amended Substitute Senate Bill Number 221)

AN ACT

To amend sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34,
4928.35, 4928.61, 4928.67, 4929.01, and 4929.02; to
enact sections 9.835, 3318.112, 4928.141, 4928.142,
4928.143, 4928.144, 4928.145, 4928.146, 4928.151,
4928.24, 4928.621, 4928.64, 4928.65, 4928.66, 4928.68,
4928.69, and 4929.051; and to repeal sections 4928.41,
4928.42, 4928.431, and 4928.44 of the Revised Code to
revise state energy policy to address electric service price
regulation, establish alternative energy benchmarks for
electric  distribution utilities and electric services
companies, provide for the use of remewable energy
credits, establish energy efficiency standards for electric
distribution utilities, require greenhouse gas emission
reporting and carbon dioxide control planning for
utility-owned generating facilities, authorize energy price
risk management contracts, and authorize for natural gas
utilities revenue decoupling related to energy
conservation and efficiency.

Be it enacted by the General Assembly of the State of Ohio:

SEeTion 1. That sections 4905.31, 4928.01, 4928.02, 4928.05, 4928.09,
4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4928.141,
4928.142, 4928.143, 4928.144, 4928.145, 4928.146, 4928.151, 4928.24,
4928.621, 4928.64, 4928.65, 4928.66, 4928.68, 4928.69, and 4929.051 of

" the Revised Code be enacted to read as follows: —— ——————

Sec. 9.835. (A) As used in this section:

(1) "Energy price risk management contract” means a contract that
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mitigates for the term of the contract the price volatility of energy sources,
including, but not limited to, natura] gas. gasoline. oil, and diesel fuel. and
that is_a budgetary and financial tool only and not a contract for the
procurement of an energy source.

(2) "Political subdivision" means a county. city. village, township. park
district, or schoo] district.
(3) "State entity" means the general agsembly, the supreme court, the

court of claims, the office of clected state officer. or a department
bureau. _board, office. commission. agency, institution, or other

instrumentality of this state established by the constitution or laws of this
state for_the exercige of any function of state government, but excludes a

political subdivision, _an _institution of higher education, the public
employees 1etirement system, the Qhio police and fire pension fund, the

state teachers retirement system, the school employees retirement system,
the state highwa trol retirement system, or_the city of Cincinnati

retirement system,

4) "State official” means_the elected or appointed official, or that
person's designee, charged with the management of a state entity.

(B) If it determines that doing so is in the best interest of the state entity
or the political subdivision. and subiect to, respectively. state or local
appropriation to pay amounts due. a state official or the legislative or other

governing avithority of a political subdivision may enter into an energy price
risk_management contract. Money received pursuant to such a contract

entered into by a state official shall be deposited to the credit of the general
revenue_fund of this state, and. unless otherwise provided by ordinance or

resolution_enacted or adopted by the legislative authority of the political
subdivision authorizing any such contract, money received under the
contract shall be deposited to the credit of the general fund of the political
subdivision,

Sec. 3318.112. (A) As used in this section, "solar ready” means capable
of accommodating the eventual installation of roof top, solar photovoltaic
energy equipment,

(B) The Ohio school facilities commission shall adopt rules prescribing

standards for solar ready equipment in_school buildings under their

jurisdiction. The rules shall include, but not be limited to. standards

regarding roof space limitations. shading and obstruction, building

orientation. roof loading capacity, and electric systems.
{C) A school district may seek, and the commission may grant for good

causg shown. a waiver from part or all of the standards prescribed under

division (B) of thig section.
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__concerping a public_utility
device may include a device fo recover costs incurred in conjunction with
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Sec. 4905.31. E*eep%—&s—pfeﬂded—]ﬁ—seeﬂﬁi%w—%ew
Cede; Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923., 4927,
4928.. and 4929, of the Revised Code do not prohibit a public utility from
filing a schedule or establishing or entering into any reasonable arrangement
with another public utility or with one or more of its customers, consumers,
or employees, and do not prohibit a_mercantile customer of an electric
distribution utility as those terms are defined in section 4928.01 of the
Revised Code or a group of those customers from establishing a reasonable
arraneement with that utility or another public utility electric light company.
providing for any of the following:

(A) The division or distribution of its surplus profits;

(B) A sliding scale of charges, including variations in rates based upon

D-Stipuleted stipulated variations in cost as provided in the schedule or
arrangement;

ireffeet.

(C) A minimum charge for service to be rendered unless such minimum
charge is made or prohibited by the terms of the franchise, grant, or
ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time
when used, the purpose for which used, the duration of use, and any other
reasonable consideration;

(E) Any other financial device that may be practicable or advantageous

to the parties interested. Ne In_the case of a schedule or_arrangement
electric licht company, such other financial
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any economic development and job retention program of the utility within
its certified territory. including recovery of revenue foregone as a result of

any such program; any development and jmplementation of peak demand
reduction and energy efficiency programs under section 4928.66 of the
Revised Code: any acquisition and deployment of advanced metering,
including the costs of any meters prematurely retired as a result of the
advanced metering implementation; and compliance with any government
mandate

No such schedule or arrangement;—shiding—seale;—minimum—echarge;
elassifieation—variable—rate—or-deviee is lawful unless it is filed with and
approved by the commission pursuant to an application that is submitted by
the public utility or_the mercantile customer or group of mercantile
customers of an _electric _distribution utility and is posted on the
commission's docketing information system and is accessible through the

intgrpet.
Every such public utility is required to conform its schedules of rates,

tolls, and charges to such arrangement, sliding scale, classification, or other
device, and where variable rates are provided for in any such schedule or
arrangement, the cost data or factors upon which such rates are based and
fixed shall be filed with the commission in such form and at such times as
the commission directs. 5444 i

Every such schedule or reasonable arrangement;-stidingsealeminimum
i i i 5 ige shall be under the supervision

b4 3
and regulation of the commission, and is subject to change, alteration, or
modification by the commission.

Sec. 4928.01. (A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of
electric transmission or distribution service to a retail customer and includes,
but is not limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control service;
reactive supply from transmission resources service; regulation service;

frequency response service; energy imbalance service, operating

)

0

¢
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reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service; real-power loss
replacement service; dynamic scheduling; system black start capability; and
network stability service.

(2) "Billing and collection agent" means a fully independent agent, not
affiliated with or otherwise controlled by an electric utility, electric services
company, electric cooperative, or governmental aggregator subject to
certification under section 4928.08 of the Revised Code, to the extent that
the agent is under contract with such utility, company, cooperative, or
aggregator solely to provide billing and collection for retail electric service
on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an
electric supplier under sections 4933.81 to 4933.90 of the Revised Code 8s

(4) "Competitive retail electric service” means a component of retail
electric service that is compelitive as provided under division (B) of this
section.

(5) "Electric cooperative" means a not-for-profit electric light company
that both is or has been financed in whole or in part under the "Rural
Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901, and owns or
operates facilities in this state to generate, transmit, or distribute electricity,
or a not-for-profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at
least retail electric distribution service.

(7) "Electric light company” has the same meaning as in section 4905.03
of the Revised Code and includes an electric services company, but excludes
any self-generator to the extent that it consumes elecricity it so produces ef

to-the-extentt, sells that electricity for resale eleetrieity—it-so-produees, Or

obtains electricity from a generating facility it hosts on its premises.
(8) "Electric load center” has the same meaning as in section 4933.81 of

the Revised Code.

(9) "Electric services company” means an electric light company that is
engaged on a for-profit or not-for-profit basis in the business of supplying or
arranging for the supply of only a competitive retail electric service in this
state. "Electric services company” includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governmental aggregator, or billing
and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.8] of

the Revised Code.
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(11) "Electric utility" means an electric light company that has a
certified territory and is engaged on a for-profit basis gither in the business
of supplying a noncompetitive retail electric service in this state or in the
businesses of supplying both a noncompetitive and a competitive retail
electric service in this state. "Electric utility" excludes a municipal electric
utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm
electric service.

(13) "Governmental aggregator” means a legislative authority of a
municipa! corporation, a board of township trustees, or a board of county
comumissioners acting as an aggregator for the provision of a competitive
retail electric service under authority conferred under section 4928.20 of the
Revised Code.

(14) A person acts "knowingly," regardless of the person's purpose,
when the person is aware that the person's conduct will probably cause a
certain result or will probably be of a certain nature. A person has
knowledge of circumstances when the person is aware that such
circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency
programs provided through electric utility rates” means the level of funds
specifically included in an electric utility's rates on October 5, 1999,
pursuant to an order of the public utilities commission issued under Chapter
4905. or 4909. of the Revised Code and in effect on October 4, 1999, for the
purpose of improving the energy efficiency of housing for the utility's
low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a
stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage
of income payment plan program, the home energy assistance program, the
home weatherization assistance program, and the targeted energy efficiency
and weatherization program.

(17) "Market development period" for an electric utility means the
period of time beginning on the starting date of competitive retail electric
service and ending on the applicable date for that utility as specified in
section 4928.40 of the Revised Code, irrespective of whether the utility
applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a
sustained price for a product or service above the price that would prevail in
a competitive market.

(19) "Mercaniile eesmmereial customer” means a commercial or

00011
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industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one
or more states.

(20) "Municipal electric utility" means a municipal corporation that
owns or operates facilities to generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service” means a component of
retail electric service that is noncompetitive as provided under division (B)
of this section.

(22) "Nonfirm electric service" means electric service provided pursuant
to a schedule filed under section 4905.30 of the Revised Code or pursuant to
an arrangement under section 4905.31 of the Revised Code, which schedule
or arrangement includes conditions that may require the customer to curtail
or interrupt electric usage during nonemergency circumstances upon
notification by an electric utility.

(23) "Percentage of income payment plan arrears" means funds eligible
for collection through the percentage of income payment plan rider, but
uncollected as of July 1, 2000.

(24) "Person” has the same meaning as in section 1.59 of the Revised
Code.

(25) "Advanced energy project” means any technologies, products,
activities, or management practices or strategies that facilitate the generation
or use of electricity and that reduce or support the reduction of energy
consumption or support the production of clean, renewable energy for
industrial, distribution, commercial, institutional, governmental, research,
not-for-profit, or residential energy users—Sueh-energy—ineludes including,

2>
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g o atien; 16l i iy ie-cenesation advanced energy
resources and renewable energy resources. "Advanced energy project” also
includes any project described in division (A), (B), or (C) of section
4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets
that are capitalized or deferred on the regulatory books of the electric utility,
pursuant to an order or practice of the public utilities commission or
pursuant to generally accepted accounting principles as a result of a prior

commission rate-making decision, and that would otherwise have been
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charged to cxpense as incurred or would not have been capitalized or
otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred
demand-side management costs; all deferred percentage of income payment
plan arrears; post-in-service capitalized charges and assets recognized in
connection with statement of financial accounting standards no. 109
(receivables from customers for income taxes); future nuclear
decommissioning costs and fuel disposal costs as those costs have been
determined by the commission in the electric utility's most recent rate or
accounting application proceeding addressing such costs; the undepreciated
costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric utility; and fuel costs currently deferred
pursuant to the terms of one or more settlement agreements approved by the
commission.

(27) "Retail electric service" means any service involved in supplying or
arranging for the supply of electricity to ultimate consumers in this state,
from the point of generation to the point of consumption. For the purposes
of this chapter, retail electric service includes one or more of the following
"service components”: gemeration service, aggregation service, power
marketing service, power brokerage service, - transmission service,
distribution service, ancillary service, metering service, and billing and
collection service.

29)(28) "Starting date of competitive retail electric service"” means
January 1, 2001; tded-t-ewist i 108,

30)(29) "Customer-generator” means a user of a net metering system.

H(30) "Net metering” means measuring the difference in an
applicable billing period between the electricity supplied by an electric
service provider and the electricity generated by a customer-generator that is
fed back to the eleciric service provider.

32)(31) "Net metering system" means a facility for the production of
electrical energy that does all of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or
hydropower, or uses a microturbine or a fuel cell;

(b) Is located on a customer-generator's premises;

(¢) Operates in parallel with the electric utility's transmission and
distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generators
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requirements for electricity.

33)(32) "Self-generator” means an entity in this state that owns or hosts
on its premises an electric generation facility that produces electricity
primarily for the owner's consumption and that may provide any such excess
electricity to retail-eleetrie—serviee—providers another entity, whether the
facility is installed or operated by the owner or by an agent under a contract.

(33) "Rate plan”" means the standard service offer in effect on the
effective date of the amendment of this section by S.B. 221 of the 127th

general assembly.

(34) "Advanced energy resource” means any of the following:
(a) Any method or any modification or replacement of any property,

process, device, structure, ot equipment that increases the generation output
of an electric generating facility to the extent such efficiency is achieved

without additional carbon dioxide emissions by that facility;

(b) Anyv distributed generation system consisting of customer
cogeneration of electricity and thermal output simultaneously, primarily to
meet the energy needs of the customer's facilities; .

(c) Clean coal technology that includes a carbon-based product that is
chemically altered before combustion to demonstrafe a reduction, as

expressed as ash. in emissions of nitrous oxide, mercury, arsenic, chlorine,
sulfur dioxide, or sulfur trioxide in accordance with the American society of

testing and materjals standard D1757A or a reduction of metal oxide
emissions in accordance with standard D5142 of that soci or clean coa
technology that includes the design capability to conirol or prevent the
emission_of carbon dioxide, which design capability the commission shall
adopt by rule and shall be based on economically feasible best available
technology or. in the absence of a determined best available technology,
' highest level of economically feasible design capability for
which there exists generally accepted scientific opinion;

(d)_Advanced nuclear energy_ technology consisting of generation III
technology as defined by the nuclear regulatory commission; other, later
technology: or significant improvemenis {0 existing facilities;

(¢) Any fuel cell used in the generation of electricity. including, but not

limited to. a proton exchange membrane fuel cell, phosphoric acid fiel cell,
molten carbonate fuel cell. or solid oxide fuel cell;
(f) Advanced solid waste or construction and__demolition debris

conversion technology, including, but not limited_to, advanced stoker
technology. and advanced fluidized bed gasification technology. that results

 inmeasurable greenhouse gas emissions reductions as calculated pursuant fo
the United States environmental protection agency's waste reduction model

00154
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(WARM).

() Demand-side management and any energy efficiency improvement.

(35) "Rencwable gnergy resource” means solar photovoltaic or solar
thermal energy, wind encrgy. pOwer produced by a hydroelectric facility,
geothermal_epergy. fuel derived from solid wastes, as defined in section
373401 of the Revised Code, through fractionation, biological
decomposition. _or other process that does not principally involve
combustion, biomass energy, biologically derived methane gas. ot energy
derived from nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and. lignin in
spent pulping liquors. "Renewable energy resource" includes, but is not
lirited to, any fuel cell used in the generation of electricity. including, but
not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell. molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located
in the state's territorial waters of Lake Erie; storage facility that will promote
the better utilization of a renewable energy resource that primarily generates
off peak; or distributed generation system used by a customer to generate
electricity from any such energy. As used in division (AX35) of this section,
"hydroelectric facility" means a_hydroelectric gencrating facility that is
located at a dam on a river, or on any water discharged to_a river, that is
within or bordering this state or within or bordering an adjoining state and
meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish,
wildlife. and water quality, including seasonal flow fluctuations as defined
by the applicable licensing agency for the facility,

(b) The facility demonstrates that it complies with the water quality
standards of this state. which compliance may consist of certification under
Section 401 of the "Clean Water Act of 1977." 91 Siat. 1598, 1599, 33
U.S.C. 1341, and demonstrates that it has not contributed to a finding by this
state that the river has impaired water quality under Section 303(d) of the
"Clean Water Act of 1977." 114 Stat. 870,33 U.S.C. 1313,

(c)_The facility complies with mandatory prescriptions regarding fish
passage as required by the federal energy regulatory commission license
issued for the project. regarding fish projection for riverine, anadromous,
and catadromus fish,

(d)_The facility complies with _the recommendations of the Ohio
environmental protection agency and with the terms of its federal energy

regulatory commission license regarding watershed protection, mitigation,
to_the extent of each agency's respective jurisdiction over

the facility.
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(e) The facility complies with provisions of the "Endangered Specigs
Act of 1973." 87 Stat. 884 16 US.C. 1531 to 1544 as amended.

(f) The facility does not harm cultural resources of the area. This can be
shown through compliance with the terms of its federal energy regulatory
commission license or, if the facility is not regulated by that commission,
through development of a plan approved by the Ohio historic preservation
office. to the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory
commission_license ot exemption that are related to_recreational access.
accommodation, and facilities or, if the facility is not_regulated by that

complies with _similar requireme s _are

commission, the facilit
recommended by resource agencies, to the extent they have jurisdiction over
the facility: and the facility provides access to water to the public without
fee or charge.

(h) The facility is not recommended for removal by any federal agency
or agency of any state, to the extent the particular agency has jurisdiction
over the facility.

(B) For the purposes of this chapter, a retail electric service component
shall be deemed a competitive retail electric service if the service
component is competitive pursuant to a declaration by a provision of the
Revised Code or pursuant to an order of the public utilities commission
authorized under division (A) of section 4928.04 of the Revised Code.
Otherwise, the service component shall be deemed a noncompetitive retail
electric service.

of this state to do the following throughout

is the policy

(A) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price, terms, conditions,
and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving
 consumers effective choices over the selection of those supplies and
suppliers and by encouraging the development of distributed and small

Gooiis
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generation facilities,
(D) Encourage innovation and market access for cost-effective supply-
and demand-side retail electric service including, but not limited _to.

demand-side management, time-differentiated pricing, and implementation

of advanced metering infrastructure;
(E) Encourage cost-cffective and efficient access to information

regarding the operation of the transmission and distribution systems of
electric utilities in order to promote both effective customer choice of retail
electric service and the development of performance standards and targets
for service quality for all consumers, including annual achievement reports
written in plain language;

(F) Ensure that an electric utility's iransmission and distribution systems
are available to a customer-generator or owner of distributed generation, so
that the customer-generator or OWNer can market and deliver the electricity it

produces;
(G) Recognize the continuing emergence of competitive electricity

markets through the development and implementation of flexible regulatory
treatment;

¢G)(H) Ensure effective competition in the provision of retail electric
service by avoiding anticompetitive subsidies flowing fiom a
noncompetitive retail electric service to a competitive retail electric service
or to a product or service other than retail electric service, and vice versa,
including by prohibiting the recovery of any generation-related costs
through distribution or transmigsion rates;

@) Ensure retail electric service consumers protection against
unreasonable sales practices, market deficiencies, and market power;

é(1) Provide coherent, transparent means of giving appropriate
incentives to_ technologies that can adapt successfully to potential
environmental mandates;

(K)__Encourage _implementation of distributed generation _across
customer classes through regular review and updating of administrative
rules governing critical issues such as, but not limited to. interconnection
standards, standby charges. and net metering:

(L)_Protect at-risk populations, including. but not limited to, when
considering the implementation of any new advanced energy or renewable
energy resource:

(M) Encourage the education of small business owners in_this state
regarding the use of, and encourage the use of, energy efficiency programs

_ and alternative energy resources i their businesses;
(N) Facilitate the state's effectiveness in the global economy.’
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In carrying out this policy, the commission shall consider rules as they
apply to the costs of electric distribution_infrastructure, including, but not
limited to, line extensions, for the purpose of development in this state,

Sec. 4928.05. (A)1) On and after the starting date of competitive retail
electric service, a competitive retail electric service supplied by an electric
utility or electric services company shall not be subject to supervision and
regulation by a municipal corporation under Chapter 743. of the Revised
Code or by the public utilities commission under Chapters 4901. to 4909,
4933,, 4935., and 4963. of the Revised Code, except seetien sections
4905.10 and 4905.31, division (B) of section 4905.33, and sections 4905.35
and 4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40, and
4963.41 of the Revised Code only to the extent related to service reliability
and public safety; and except as otherwise provided in this chapter. The
commission's authority to enforce those excepted provisions with respect to
a competitive retail electric service shall be such authority as is provided for
their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of
the Revised Code and this chapter. Nothing in this division shall be
construed to limit the commission's authority under sections 4928 141 to
4928.144 of the Revised Code,

On and after the starting date of competitive retail electric service, a
competitive retail electric service supplied by an electric cooperative shall
not be subject to supervision and regulation by the commission under
Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,
except as otherwise expressly provided in sections 4928.01 to 4928.10 and
4928.16 of the Revised Code.

(2) On and after the starting date of competitive retail electric service, a
noncompetitive retail electric service supplied by an electric utility shall be
subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this
chapter, to the extent that authority is not preempted by federal law. The
commission's authority to enforce those provisions with respect to a
" noncompetitive retail electric service shall be the authority provided under
those chapters and this chapter, to the extent the authority is not preempted
by federal law. Notwithstanding Chapters 4905, and 4909, of the Revised
Code, commission authority under this chapter shall inctude the authority to
provide for the recovery. through a_reconcilable rider on an glectric
distribution__ utility's __ distribution rates. of all transmission _and
transmission-related _costs. _including ancillary _and congestion costs,
imposed on_or charged to the utility by the federal energy regulatory

commission _or _a regional fransmission organization, —independent-
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transmission operator, or similar organization approved by the federal

energy regulatory commission.
The commission shall exercise its jurisdiction with respect to the

delivery of electricity by an electric utility in this state on or after the
starting date of competitive retail electric service so as to ensure that no
aspect of the delivery of eleciricity by the utility to consumers in this state
that consists of a noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909, 4933., 4935,,
and 4963. of the Revised Code, except sections 4933.81 to 4933.90 and
4935.03 of the Revised Code. The commission's authority to enforce those
excepted sections with respect to a noncompetitive retail electric service of
an electric cooperative shall be such authority as is provided for their
enforcement under Chapters 4933. and 4935. of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission
under Title XLIX of the Revised Code to regulate an electric light company
in this state or an electric service supplied in this state prior to the starting
date of competitive retail electric service.

Sec. 4928.09. (A)(1) No person shall operate in this state as an electric
utility, an electric services company, ef a billing and collection agent, or a
regional transmission organization approved by the federal energy
regulatory _commission and having the responsibility for maintaining
reliability in all or part of this state on and after the starting date of
competitive retail electric service unless that person first does both of the
following:

(a) Consents irrevocably to the jurisdiction of the courts of this state and
service of process in this state, including, without limitation, service of
summonses and subpoenas, for any civil or criminal proceeding arising out
of or relating to such operation, by providing that irrevocable consent in
accordance with division (A)(4) of this section;

(b) Designates an agent authorized to receive that service of process in
this state, by filing with the commission a document designating that agent.

(2) No person shall continue to operate as such an electric utility,
electric services company, ef billing and collection agent, or regional
transmission organization described in division (A)1) of this section unless
that person continues to consent to such jurisdiction and service of process
in this state and continues to designate an agent as provided under this
division, by refiling in accordance with division (A)(4) of this section the

appropriate documents filed under division (A)(1) of this section or, as
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applicable, the appropriate amended documents filed under division (A)(3)
of this section. Such refiling shall occur during the month of December of
every fourth year after the initial filing of a document under division (A)(1)
of this section.

(3) If the address of the person filing a document under division (A)(1)
or (2) of this section changes, or if a person's agent or the address of the
agent changes, from that listed on the most recently filed of such documents,
the person shall file an amended document containing the new information.

(4) The consent and designation required by divisions (A)(1) to (3) of
this section shall be in writing, on forms prescribed by the public utilities
commission. The original of each such document or amended document
shall be legible and shall be filed with the commission, with a copy filed
with the office of the consumers' counsel and with the attorney general's
office.

(B) A person who enters this state pursuant o a summons, subpoena, or
other form of process authorized by this section is not subject to arrest or
service of process, whether civil or criminal, in connection with other
matters that arose before the person's entrance into this state pursuani to
such summons, subpoena, or other form of process.

(C) Divisions (A) and (B) of this section do not apply to any of the
following:

(1) A corporation incorporated under the laws of this state that has
appointed a statutory agent pursuant to section 1701.07 or 1702.06 of the
Revised Code; :

(2) A foreign corporation licensed to transact business in this state that
has appointed a designated agent pursuant to section 1703.041 of the
Revised Code;

(3) Any other person that is a resident of this state or that files consent
to service of process and designates a statutory agent pursuant to other laws
of this state.

Sec. 4928.14. (A)Afer—its—market—development—period,—an—eleetrie
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~the The failure of a supplier to
provide retail electric generation service to customers within the certified
territory of ke an electric distribution utility shall result in the supplier's

customers, after reasonable notice, defaulting to the utility's standard service

offer fited under divisien—{A)-of-this-seetion sections 4928 141, 4928.147

and 4928.143 of the Revised Code until the customer chooses an alternative
supplier. A supplier is deemed under this divisien section to have failed to

provide such service if the commission finds, after reasonable notice and
opportunity for hearing, that any of the following conditions are met:

ED(A) The supplier has defaulted on its contracts with customers, is in
receivership, or has filed for bankruptcy.

)(B) The supplier is no longer capable of providing the service.

) The supplier is unable to provide delivery to transmission or
distribution facilities for such period of time as may be reasonably specified
by commission rule adopted under division (A) of section 4928.06 of the
Revised Code.

(D) The supplier's certification has been suspended, conditionally
rescinded, or rescinded under division (D) of section 4928.08 of the Revised
Code.

Sec. 4928.141. (A) Beginning January 1. 2009, an electric distribution
utility shall provide consumers, on a comparable and nondiscriminatory
basis within its certified territory. a standard service offer of all competitive
retail electric_services necessary to maintajn essential electric service to
 consumers._including a firm supply of electric generation service, To that
end, the electric distribution utility shall apply to_the public utilities

0CeLRL
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commission to establish the standard service offer in accordance with
section 4928.142 or 4928143 of the Revised Code and. at its discretion,
may apply simultaneously under both sectigns, except that the utility's first
standard service offer application at minimum shall include a filing under
section 4928.143 of the Revised Code. Only a standard service offer
authorized in accordance with section 4928.142 or 4928,143 of the Revised
Code, shall serve as the utility's standard service offer for the purpose of
compliance with this section: and that standard service offer shall serve as
the utility's defanlt standard service offer for the purpose of section 4928.14

of the Revised Code. Notwithstanding the foregoing proyision, the rate plan
of an electric distribution utility shall continue for the purpose of the utility's

compliance with this division until a standard service offer is first authorized
under section 4928 142 or 4928.143 of the Revised Code. and. ag applicable,
pursuant to division (D) of section 4928.143 of the Revised Code, any rate
plan_that extends beyond December 31, 2008, shall continue to be in effect

for the subject electric distribution utility for the duration of the plan's term,
A _standard service offer under section 4928.142 or 4928.143 of the Revised

Code shall_exclude any previously authorized allowances _for transition
costs. with such exclusion being effective on and after the date that the

allowance is scheduled to end under the utility's rate plan.
(B) The commission shall set the time for hearing of a filing under

section 4928.142 or 4928.143 of the Revised Code, send written notice of
the hearing to_the electric distribution utility, and publish potice in a
newspaper of general circulation in_each county in the utility's certified
territory, The commission shall adopt rules regarding filings under those
sections

Sec, 4928.142. (A) For the purpose of complying with section 4928.141
of the Revised Code and subject to division (D) of this_section and, as
applicable. subiect to the rate plan requirement of division (A) of section
4928 141 of the Revised Code, an electric digtribution utility may establish a
standard service offer price for retail electric generation service that is
delivered to the utility under a market-rate offer.

(1)} The market-rate offer shall be determined through a competitive
bidding process that provides for all of the following:

{2) Open, fair, and trangparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;
(d) Oversight by _an independent third party that shall design the

_ solicitation, administer the bidding, and ensure that the criteria specified in
division (A)(1)(a) to (¢) of this section are met; '
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(e} Evaluation of the submitted bids prior to_the selection of _the
least-cost bid winner or winner:

No_generation supplier shall be prohibited from participating_in the
bidding process.

(2) The public utilitics commission shall modify rules, or adopt new
rules as necessary. concerning the conduct of the competitive bidding
process and the qualifications of bidders, which rules shall foster supplier
participation in the bidding process and shall be consistent with the

requirements of division (A)(1) of this section.

B) Prior to initiating a competitive bidding process for a market-rat

file an application with the commission. An electric distribution utility may
file 1t§ apphgation w1tb_ the cgmm1ssmn prior to the effective date of the
~COn di AY2) of

this section, and, as the
comnission determmes necess the utility shall immediately conform it

filing to the rules upon their taking effect.
lication under this division shall

this section and with commission rules under division (A)(2) of this section
and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate
belongs to at least one regional transmission organization that has been
approved by the federal energy regt ilatory comumission; or there otherwise is
comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization hag a market-monifor
function and the ability to take actions to identify and mitigate market power
or the electmc dlstnbutlon utihgy s market_conduct; or a smnlar market

bili id d

monitor market conditions and mitigate conduct associated with the exercise

of market power.
( 3‘] A Dubhshed source of mformatmn 1s available Dubhciv or through

on- and
off-peak energy products that are contracts for delivery beginning at least
two vears from the date of the publication and is updated on a regular basis.

The commission shall initiate a proceeding and. within ninety days after
the gppligationg filing date, shall determine by order whether the glectrig

_inifjate its comnet tive bidding process. If the finding is negative as {o one or

more_reguirements. the co ission in the order shall direct the eleciric
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distribution utility regarding how any deficiency may be remedied in a
timely manner to the commission's satisfaction: otherwise, the electrig
distribution utility shall withdraw the application. However, if such remedy
is made and the subsequent finding is positive and also if the electric
distribution utility made a simultaneous filing under this section and section
4928143 of the Revised Code. the utility shall not initiate its competitive
bid until at least one hundred fifty days after the filing date of those

(C) Upon the completion of the competitive bidding process authorized

by divisions (A) and (B) of this section, including for the purpose of
divigion (D) of this section, the commission shall select the least-cost bid
winner or winners of that process, and such selected bid or bids, as
prescribed as retail rates by the commission, shall be the electric distribution
utility's standard service offer unless the commission, by order issued before
the third calendar day following the conclusion of the competitive bidding

progess for the market rate offer, determines that one or more of the
following criteria were not met:

(1) Each portion of the bidding process was oversubscribed, such that
the amount of supply bid upon was greater than the amount of the load bid

out

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one Of more
persons other than the glectric distribution utility. R

All costs incurred by the electric distribution utility as a result of or
related to the competitive bidding process or to procuring generation service
to provide the standard service offer, including the costs of energy and

capacity and the costs of all other products and services procured as a result
of the competitive bidding process. shall be timely recovered through the

standard service offer price. and, for that purpose. the commission shall
approve a reconciliation mechanism, other recovery mechanism, or a

combination of such mechanisms for the utility.

(D)_The first application filed under this section by an glectric
distribution utility that, as of the effective date of this section. directly owns,
in whole or in part, operating electric generating facilities that had been used
and useful in this state shall require that a portion of that utility's standard
service offer load for the first five years of the market rate offer be
competitively bid under division (A) of this section as follows; ten per cent
of the load in year one and not less than twenty per cent in year two, thirty

per cent in vear three, forty per cent in year four, and fifty per cent in yeat

five. Consistent with those percentages, the commission shall d fermine the
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actual percentages for gach year of years one through _five. The standard
service offer price for retail electric generation service under this first
application shall be a proportionate blend of the bid price and the generation

service price for the remaining standard service offer load, which latter price

-shall be equal to_the electric distribution utility's most recent standard
service offer price, adjusted upward _or downward as the commigsion
determines reasonable. relative to the jurisdictional portion of any known
and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used
to produce electricity:

(2) Its prudently incurred purchased power costs:

(3) Its prudently incurred costs of satisfying the supply and demand
portfolio requirements of this state. including, but not limited to. renewable
energy resource and energy efficiency requirements:

(4) Its costs prudently incurred to comply with environmental laws and
regulations. with consideration of the derating of any facility associated with
those costs.

In making any adjustment to the most recent standard service offer price
on the basis of costs described in division (D) of this section. the
commission shall include the benefifs that may become available to the
electri¢ distribution utility as a result of or in connection with the costs
included in the adjustment, including, but not limited to. the utility's receipt
of emissions credits or its receipt of tax benefits or of other benefits. and.
accordingly, the commission may impose such conditions on the adjustment
to ensure that any such benefits are properly aligned with the assogiated cost

re;gp_(_):_l_si_biligg_ " The commission _shall also determine how such adjustments
will affect the electric distribution utility's return on common uify that

may be achieved by those adjustments. The commission shall not apply its

consideration of the return_on common equity to reduce any adjustments
authorized under this division unless the adjustments will cause the electric
distribution utility to earn a return on cominon equity that is significantly in
excess of the return on_common equity that is earned by publicly traded
companies, including utilitics, that_face comparable business and finangial

risk, with such adjustments for capital structure 88 may be appropriate. The
burden of proof for demonstrating that significantly excessive eamnings will

not occur shall be on the electric distribution utility.
Additionally, the commission may adjust the electric digiribution
_utility’s most recent standard service offer price by such just and reasonable

amount that the commission determines pecegsary fo address any eIergency
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that_threatens the utility's financial integrity or to ensure that the resulting
revenue available to the utility for providing the standard service offer is not
so_inadequate as to result, directly or indirectly, in a taking of property

without compensation pursuant to Section 19 of Article I, Ohio Constitution,

The electric_distribution utility has the burden of demonstrating that any
adijustment to its most recent standard service offer price is proper in
accordance with this division,

(E) Beginning in the second year of a blended price under division (D)
of this section and notwithstanding any other requirement of this section, the
commiission may alter prospectively the proportions specified in _that

divigion to mitigate any effect of an abrupt or significant change in the
clectric  distribution  utility’s _standard service offer price that would

otherwise result in general or with respect to any rate group or rate schedule
but for such alteration, Any such alteration shall be made not more often
than annually, and the commission shall not. by altering those proportions
and in any event, including because of the length of time, as authorized
under division (C) of this section, taken to approve the market rate offer,
cause the duration of the blending period to exceed ten vears as counted
from the effective date of the approved market rate offer. Additionally, any
such alteration shall be limited to_an alteration affecting the prospective
proportions used during the blending period and shall not affect any
blending proportion previously approved and applied by the commission
under this division.

(F) An_electric_distribution utility that has received commission
approval of its first application under division (C) of this section shall not,
nor ever shall be authorized or required by the commission to. file an
application under section 4928.143 of the Revised Code.

" Sec. 4928.143. (A) For the purpose of complying with section 4928.141
of the Revised Code, an electric distribution utility may file an application
for_public utilities commisgion approval of an clectric security plan as
prescribed under division (B) of this section. The utility may file that
application prior to the effective date of any rules the commission may
adopt for the purpose of this section, and, as the commission determines
neces e utility i diately shall conform its filing to those rules upo
their taking effect.

(B) Notwithstanding any other provision of Tifle XLIX of the Revised
Code to the contrary except division (D) of this section, divisions (I}, (1),
and (K) of section 4928.20. division (E) of section 4928.64. and ection
 4928.69 of the Revised Code:

(1)_An electric security plan shall include provisions relating fo the
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supply and pricing of electric generation service. In addition, if the proposed
electric_security plan has a term longer than three years, it may include

provisions in the plan to permit the commission to test the plan pursuant to
divigion (E) of this section and any transitional conditions that should be

adopted_by the commission if the commission terminates the plan as
authorized under that division.
(2) The plan may provide for or include, without limitation, any of the

following:
(a) Automatic recovery of any of the following costs_of the electric

distribution utility. provided the cost is prudently incurred: the cost of fuel
used to generate the electricity supplied under the offer; the cost of
purchased power supplied under the offer, including the cost of energy and
capacity, and including purchased power acquired from an affiliate; the cost
of emission allowances: and the cost of federally mandated carbon or energy
taxes:

(b) A reasonable allowance for construction work in progress for any of
the electric distribution utility's cost of constructing an electric generating
facility or_for an environmental expenditure for any electric generating
facility of the electric distribution utility, provided the cost is incurred or the
expenditure occurs on or afier Janyary 1, 2009. Any such allowance shall be
subject to the construction work in progress allowance limitations of
division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the
cost or occurrence of the expenditure. No such allowance for generating
facility_construction shall be authorized, however, unless the _commission
first determines in the proceeding that there is need for the facility based on
resource planning projections submitted by the electric distribution utility.
Further. no such allowance shall be authorized unless facili
construction was sourced through a competitive bid process, regarding
which process the commission may adopt rules, An allowance approved
under division (BY2)Xb) of this section shall be established as a
nonbypassable surcharge for the life of the facility.

(c) The establishment of a nonbypassable surcharge for the life of an
electric generating facility that is owned or operated by the electric

distribution utility, was sourced through a competitive bid process subject to
apy such rules as the commission adopts under division (BY2)(b) _of this
section, and is newly used and useful on or after January 1. 2009, which
surcharge shall cover all costs of the utility specified in the application,
excluding costs recovered through a surcharge under division (BY2)(b) of
this section. Howeyver, no surcharge shall be authorized unless the
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commission first determines in_the proceeding that there is need for the
facility based on resource planning projections submitted by the electric
distribution utility. Additionally, if a surcharge is authorized for a facility
pursuant to plan approval under division (C)_of_ this section and as a
condition of the continuation of the gurcharge, the electric distribution utility
shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility, Before the commission authorizes
any surcharge pursuant (0 this division, it may consider, as applicable, the
effects of any decommissioning, deratings. and retirgments.

{d) Terms, conditions, or charges relating to limitations on customer
shopping for retail electric generation service, bypassability, standby,
back-up. or supplemental power service, default service, carrying costs,
amortization periods, and accounting or deferrals, including future recovery
of such deferrals, as would have the effect of stabilizing or providing
certainty regarding retail eleciric service;

(e) Automatic increases or decreases in any component of the standard

service offer price:

(f) Provisions for the electric distribution utility _to_securitize apy
phase-in, inclusive of carrying charges. of the utility's standard service offer
price. which phase-in is authorized in accordance with section 4928.144 of
the Revised Code: and provisions for the recovery of the utility's cost of
secutitization,

() Provisjons relating to {ransmisgsion. ancillary, congestion, or any
related service required for the standard service offer. including provisions

for the recovery of any cost of such service that the electric distribution
utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding _the wutility's distribution _service, including,
without limitation and notwithstanding ar rovision of Title XLIX of th
Revised Code to the contrary. provisions regarding single issue ratemaking,
a_revenue decoupling mechanism_or any other incentive ratemaking, and
proyisions _regarding distribution__infrastructure _and _modernization
incentives for the electric distribution ufility, The latter mav include a
long-term energy delivery infrastructure modernization plan for that utility
or any plan providing for the utility's recovery of costs. including lost
revenue, shared savings, and avoided costs. and a just and reasonable rate of

i ization. As part of its determination as

to whether to allow in an electric distribution utility's electric security plan
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utility's expectations are aligned and thag the electric distribution utility is

placing sufficient emphasis on and dedicating sufficient resources to the
reliability of its distribution gystem.

(i) Provisions under which the electric distribution utility _may
implement economic development, job retention, and energy efficiency
programs, which provisions may allocate program costs across all classes of
customers of the utility and thoge of electric distribution utilities in the same
holding company system.

(C)1) The burden of proof in the proceeding shall be on the glectric
distribution utility. The commission shall issue an order under this division
for an initial application under this section not later than one hundred fifty
days after the application's filing date and. for any subsequent application by
the utility under this section, not later than two hundred seventy-five days

after the application's filing date. Subject to division (D} of this section, the

commission by order shall approve ot modify and approve an application
filed under division (A) of this section if it finds that the electric security
plan so approved., including itg pricing and all other terms and conditions,
including anv deferrals and any future recovery of deferrals, is _more
favorable in the aggregate as compared to the expected results that would
otherwise apply under section 4928.142 of the Revised Code. Additionally.
if the commission so approves an application that contains a surcharge under
division (BY2)(b) or (c) of this section, the commission shall ensure that the
benefits derived for any purpose for which the surcharge is established are
reserved and made available to those that bear the surcharge. Otherwise. the
commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under
division (C)(1) of this section, the electric distribution utility may withdraw
the application, thereby terminating it. and may file a new standard service
offer under this section or a standard service offer under section 4928.142 of

the Revised Code.

(b) If the utility terminates an application pursuant to division (C)}2)(a)
of this_section or if the commission disapproves an application under
division (C)1) of this section, the commission shall issue such order as is
necessary to_continue the provisions, terms, and conditions of the utility's
most recent standard service offer, along with any expected increases or
decreages in fuel costs from those contained in that offer. until a subsequent
offer is authorized pursuant to this section or section 4928.142 of the

Revised Code, respectively. .
{D) Repgarding the rate plan requirement of division (A) of section

4928.141 of the Revised Code, if an_electric distribution utiity thai has a~
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rate plan that extends beyond December 31, 2008, files an application under
this section for the purpose_of its compliance with division (A) of section

4928.141 of the Revised Code. that rate plan and its ferms and_conditions
are hereby incorporated into its proposed electric security plan and shall

continue in effect until the date scheduled under the rate plan for its
gxpiration, and that portion of the electric security plan shall not be subject

to_commission approval or disapproval under division (C) of this section,
and_the eamings test provided for in divigion (F) of this section shall not
apply until after the expiration of the rate plan. However, that utility mav
include in its electric security plan under this section, and the commission
may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any
cosis_that are not being recovered under the rate plan_and that the utility

incurs during that continuation period to comply with section 4928.141,
division (B) of section 4928.64. or division (A) of section 4928.66 of the

Revised Code.
(E) If an electric_security plan approved under division (C) of this

section. except one withdrawn by the utility as authorized under that
division, has a term. exclusive of phase-ing or deferrals, that exceeds three

years from the effective date_of the plan, the commission shall test the plan
in the fourth vear, and if applicable, every fourth year thereafter. to
determine whether the plan, including its then-existing pricing and all other
terms_and_conditions. including any deferrals and_any future recovery of
deferrals. continues to be_more favorable in the aggregate and during the
remaining term of the plan as compared to the expected resylts that would
otherwise apply under section 4928.142 of the Revised _Code. The

commission shall also determine the prospective effect of the electric
security plan to determine if that effect is substantially likely to provide the

electric distribution utility with a return on common equity that is
significantly in excess of the return on common equity that is likely to be

earned by publicly traded companies, jncluding utilities, that face
comparable business and financial risk, with such adjustments for capital

structure as may be appropriate. The burden of proof for demonstrating that
significantly excessive earnings will not occur shall be_on the electric
distribution utility, If the test results are in the negative or the commission
finds that continuation of the electric security plan will result in a return on

equity that ig significantly in excess of the return on common equity that is
likely to be earned by publicly traded companies, including utilities, that

will face comparable business and financial risk, with such adjustments for
capital structure as may be appropriate, during the balance of the plan, the
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commission may terminate the electric security plan, but not until it shall
have provided interested parties with notice and an o ortunity to be heard.
The commission may impose such conditions on the plan's termination as it
considers reasonable and necessary (o accommodate the transition {from an
approved_plan to the more advantageous alternative. In the event _of an
clectric_security plan's termination pursuant to this division. the commission
shall permit the continued deferral and phase-in of any amounts that
occurred prior to that termination and_the recovery of those amounts as
contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric gecurity
plan under this section, the commigsion shall consider, following the end of
each annual period of the plan, if any such adjustments resulted in excessive
earnings as measured by whether the earned refurn on common equity of the

electric distribution utility is significantly in excess of the return on common
gquity that was earned during the same period by publicly traded companies,

including utilities, that face comparable business and financial risk, with
such adjusiments for capital structure as may be appropriate. Consideration
also_shall be given to the capital requirgments of future committed
investments in this state. The burden of proof for demonstrating that
significantly excessive earnings did_not occur shall be on the electric
distribution utility, If the commission finds that such adjustmen in t

agerecate. did result in significantly excessive earnings. it shall require the
electric distribution utility to return to conSumers the amount of the excess
by prospective adjustments; provided that, upon making such prospective
adiustments, the electric distribution utility shall have the richt to terminate
the plan and immediately file an application'pursuant to section 4928.142 of

the Revised Code. Upon termination of a plan under this division, rates shall
be set on the same basis as specified in division (C}(2 of this section, an

the commission shall permit the continued deferral and phase-in_of any
amounts_that occurred prior to that_termination and the recovery of those
amounts _as contemplated under that electric_security plan. In making its
determination of significantly excessive earnings under this_division, the
commission shall not consider, directly or indirectly. the revenue, gXpenses,
or earnings of any affiliate of parent company.

Sec. 4928.144. The public utilities commission
anv tust and reasonable phase-in of any el ctric distribution utility rate ot
price established under sections 4928.141 to 4928.143 of the Revised Code,
and_inclusive of carryving charges, as the comumission considers necessary to
 ensure rate or price stability for consumers, If_the commigsion's order

includes such a phase-in, the order also_shall provide for the creation_of
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regulatory assets pursuant to generally accepted accounting principles, by
authorizing the deferral of incurred costs equal to the amount not collected,

plus carrying charges on that amount, Further, the order shall authorize the

collection of those deferrals through a nonbypassable surcharge on any such
rate or price so_established for the electric distribution utility by the
commigsion.

Sec. 4928.145. During a proceeding under sections 4928141 to
4978 144 of the Revised Code and upon submission of an appropriate
discovery request, an electric distribution utility shall make gvailable to the

requesting party every contract or agreement that is between the wtility or
any of its affiliates and a party to the proceeding. consumer, electric services

company, or political subdivision and that is relevant to the proceeding.
subject to such protection for proprietary or_confidential information as i
determined appropriate by the public utilities commission.

Sec, 4928.146. Nothing in sections 4928.141 to 4928, 145 of the Revised
Code precludes or prohibits an electric distribution utili rovidin

competitive retail electric service to electric load centers within the certified

territory of another such utility.

Sec. 4928.151. The public utilities commission shall ado d enforce

b
facilities that are requested by nonresidential customers of electric utilities,
so that. on and after the effective date of the initial rules so adopted, all such
utilities apply the same policies and charges to those customers. Initial rules
shall be adopted not later than six months after the effective date of this
section. The rules shall address the just and reasonable allocation to and
utility recovery from the requesting customer or_other customers of the
ility of all costs of any such line extension and any requisite substation o

related facility, including. but not limited {0, the costs of necessary technical
studies, operations and maintenance costs, and capital costs, including a

return on capital costs.
Sec. 4928.17. (A) Except as otherwise provided in sections 4928.142 or

4928.143 or 4928.31 to 4928.40 of the Revised Code and beginning on the
starting date of competitive retail electric service, no electric utility shall
engage in this state, either directly or through an affiliate, in the businesses
of supplying a noncompetitive retail electric service and supplying a
competitive retail electric service, or in the businesses of supplying a
noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates

under a corporate separation plan that is approved by the public utiities
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commission under this section, is consistent with the policy specified in
section 4928.02 of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive
retail electric service or the nonelectric product or service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct as ordered by the commission pursuant to
a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as are necessary to cffectuate the policy
specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive
advantage and preventing the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any
undue preference or advantage to any affiliate, division, or part of its own
business engaged in the business of supplying the competitive retail electric
service or nonelectric product or service, including, but not limited to, utility
resources such as trucks, tools, office equipment, office space, supplics,
customer and marketing information, advertising, billing and mailing
systems, personnel, and training, without compensation based upon fully
loaded embedded costs charged to the affiliate; and to ensure that any such
affiliate, division, or part will not receive undue preference or advantage
from any affiliate, division, or part of the business engaged in business of
supplying the noncompetitive retail electric service. No such utility,
affiliate, division, or part shall extend such undue preference.
Notwithstanding any other division of this section, a utility's obligation
under division (A)(3) of this section shail be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a
corporate separation plan filed with the commission under division (A) of
this section, As part of the code of conduct required under division (A)(1) of
this section, the commission shall adopt rules pursuant to division (A) of
section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan filing and approval. The rules shall include limitations
on affiliate practices solely for the purpose of maintaining a separation of
the affiliate's business from the business of the utility to prevent unfair
competitive advantage by virtue of that relationship. The rules aiso shall
include an opportunity for any person having a real and substantial interest
in the corporate separation plan to file specific objections to the plan and
propose specific responses to issues raised in the objections, which
objections and responses the commission shall address in its final order.

"~ Prior to commission approval of the plan, the commission shall afford a

hearing upon those aspects of the plan that the commission determines
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reasonably require a hearing. The commission may reject and require
refiling of a substantially inadequate plan under this section.

(C) The commission shall issue an order approving or modifying and
approving a corporate separation plan under this section, to be effective on
the date specified in the order, only upon findings that the plan reasonably
complies with the requirements of division (A) of this section and will
provide for ongoing compliance with the policy specified in section 4928.02
of the Revised Code. However, for good cause shown, the commission may
issue an order approving or modifying and approving a corporate separation
plan under this section that does not comply with division (A)(1) of this
section but complies with such functional separation requirements as the
commission authorizes to apply for an interim period prescribed in the
order, upon a finding that such alternative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the Revised
Code.

(D) Any party may seek an amendment to a corporate separation plan
approved under this section, and the commission, pursuant to a request from
any party or on its own initiative, may order as it considers necessary the
filing of an amended corporate separation plan to reflect changed
circumstances.

(E) Nets anding-seetion 0520400521 29
i —an No electric distribution utility mey-divestitself-ef shall
sell or transfer any generating asset it wholly or partly owns at any time
without obtaining prior commission approvak-subjeet—to—the-provisions—of

Sec. 4928.20. (A) The legislative authority of a municipal corporation
may adopt an ordinance, or the board of township trustees of a township or
the board of county commissioners of a county may adopt a resolution,
under which, on or after the starting date of competitive retail electric
service, it may aggregate in accordance with this section the retail electrical
loads located, respectively, within the municipal corporation, township, or
unincorporated area of the county and, for that purpose, may enter into
service agreements to facilitate for those loads the sale and purchase of
electricity. The legislative authority or board also may ecxercise such
authority jointly with any other such legislative authority or board. For
customers that are not mercantile eemsmeretal customers, an ordinance or
resolution under this division shall specify whether the aggregation will
occur only with the prior, affirmative consent of each person owning,

occupying, controlling, or using an electric load center proposed (o be
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aggregated or will occur automatically for all such persons pursuant to the
opt-out requirements of division (D) of this section. The aggregation of
mercantile eemsmereiat customers shall occur only with the prior,
affirmative consent of each such person owning, occupying, controlling, or
using an electric load center proposed to be aggregated. Nothing in this
division, however, authorizes the aggregation of the retail electric loads of
an electric load center, as defined in section 4933.81 of the Revised Code,
that is located in the certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric load center
served by transmission or distribution facilities of a municipal electric
utility.

(B) If an ordinance or resolution adopted under division (A) of this
section specifies that aggregation of customers that are not mercantile
commereial customers will occur automatically as described in that division,
the ordinance or resolution shall direct the board of elections to submit the
question of the authority to aggregate to the electors of the respective
municipal corporation, township, or unincorporated area of a county at a
special election on the day of the next primary or general election in the
municipal corporation, township, or county. The legislative authority or
board shall certify a copy of the ordinance or resolution to the board of
elections not less than seventy-five days before the day of the special
election. No ordinance or resolution adopted under division (A) of this
section that provides for an election under this division shall take effect
unless approved by a majority of the electors voting upon the ordinance or
resolution at the election held pursuant to this division.

(C) Upon the applicable requisite authority under divisions (A) and (B)
of this section, the legislative authority or board shall develop a plan of
operation and governance for the aggregation program so authorized. Before
adopting a plan under this division, the legislative authority or board shall
hold at least two public hearings on the plan. Before the first hearing, the
legislative authority or board shall publish notice of the hearings once a
week for two consecutive weeks in a newspaper of general circulation in the
jurisdiction. The notice shall summarize the plan and state the date, time,
and location of each hearing.

(D) No legislative authority or board, pursuant to an ordinance or
resolution under divisions (A) and (B) of this section that provides for
automatic aggregation of customers that are not mercantile eormeretat
customers as described in division (A) of this section, shall aggregate the
electrical load of any electric load center located within its jurisdiction

unless it in advance clearly discloses to the person owning, occupying,
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controlling, or using the load center that the person will be enrolled
automatically in the aggregation program and will remain so enrolled unless
the person affirmatively elects by a stated procedure not to be so enrolled.
The disclosure shall state prominently the rates, charges, and other terms
and conditions of enrollment. The stated procedure shall allow any person
enrolled in the aggregation program the opportunity to opt out of the
program every twe three years, without paying a switching fee. Any such
person that opts out before the commencement of the aggregation program
pursuant to the stated procedure shall default to the standard service offer
provided under division—{A-of section 4928.14 or division (D) of section
4928.35 of the Revised Code until the person chooses an alternative
supplier.

(E)(1) With respect to a governmental aggregation for a municipal
corporation that is authorized pursuant to divisions (A) to (D) of this section,
resolutions may be proposed by initiative or referendum petitions in
accordance with sections 731.28 to 731.41 of the Revised Code.

(2) With respect to a governmental aggregation for a township or the
unincorporated area of a county, which aggregation is authorized pursuant to
divisions (A) to (D) of this section, resolutions may be proposed by
initiative or referendum petitions in accordance with sections 731.28 to
731.40 of the Revised Code, except that:

(a) The petitions shall be filed, respectively, with the township fiscal
officer or the board of county commissioners, who shall perform those
duties imposed under those sections upon the city auditor or village clerk.

(b) The petitions shall contain the signatures of not less than ten per cent
of the total number of eclectors in, respectively, the township or the
unincorporated area of the county who voted for the office of governor at
the preceding general election for that office in that area.

(F) A governmental aggregator under division (A} of this section is not
a public utility engaging in the wholesale purchase and resale of electricity,
and provision of the aggregated service is not a wholesale utility transaction.
A governmental aggregator shall be subject to supervision and regulation by
the public utilities commission only to the extent of any competitive retail
electric service it provides and commission authority under this chapter.

(G) This section does not apply in the case of a municipal corporation
that supplies such aggregated service to electric load centers to which its
municipal electric utility also supplies a noncompetitive retail electric
service through transmission or distribution facilities the utility singly or
jointly owns or operates.

(H) A governmental aggregator shall not inciude in its aggregation the
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accounts of any of the following:

(1) A customer that has opted out of the aggregation;

(2) A customer in contract with a certified eompetitive electric services
company et : i tdes;

(3) A customer that has a special contract with an electric distribution
utility;

(4) A customer that is not located within the governmental aggregator's
governmental boundaries;

(5) Subject to division (C) of section 4928.21 of the Revised Code, a
customer who appears on the "do not aggregate” list maintained under that
section,

(I)_Customers that are part of a governmental aggregation under this
section shall be respongible only for such portion of a surcharge under
section 4928.144 of the Revised Code that is proportionate to the benefits,
as determined by the commission, that the governmental aggregation's
customers as an aggregated group receive. The proportionate surcharge $o
established shall apply to each customer of the governmental aggregation

while the customer is part of that aggregation. If a customer ccases being
such a customer, the otherwise applicable surcharge shall apply. Nothing in

this section shall result in less than full recovery by an electric distribution
utility of any surcharge authorized under section 4928.144 of the Revised
Code.

() _On behalf of the customers that are part of a governmental
aggregation under this section and by filing written notice with the public
tilities commission, the legislative authority that formed or is formin
governmental aggregation may elect not to receive standby service within
the meaning of division (B)2)(e) of section 4928.143 of the Revised Code
from an electric _distribution utility in whose certifi d territory th

governmental aggregation is located and that operates under an approved
electric security plan under that section. Upon the filing of that notice, the

electric_distribution utility shall not charge any such _customer to whom
electricity is delivered under the governmental aggregation for_the standby
service. Any such consumer that returns to the utility for competitive retail
electric service shall pay the market price of power incurred by the utility to
serve_that consumer plus any amount attributable to_the utility's cost of
compliance with the alternative energy resource provisions of section
4978.64 of the Revised Code to serve the consumer. Such market price shall

include. but not be limited to, capacity and energy charges; all charges

__associated with _the provision of that power su%lx through the regional
transmission organization, including, but not limited to. fransmission.
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ancillary services, congestion, and settlement and administrative charges:
and all other costs incurred by the utility that are associated with the
procurement, pProvision, and administration of that power supply, as such
costs may be approved by the commission. The period of time during which
the market price and alternative energy resource amount shall be so assessed
on _the consumer shall be from the time the consumer sg returns fo the
electric distribution utility until the expiration of the glectric security plan,
However, if that perigd of time is gxpected to be more than two years, the

commission may reduce the time period to a period of not less than two

years.
(K)_The commission shall adopt rules to encourage and promote

laree-scale sovernmental aggregation in this state. For that purpose, the
commission shall conduct an immediate review of any rules it has adopted
for the purpose of this section that are in effect on the effective date of the
amendment of this_section by S.B. 221 of the 127th general assembly,
Further, within the context of an electric security plan upder section
4928143 of the Revised Code, the commission shall consider the effect on
large-scale _governmental aggregation of any nonbypassable generation
charges. however collected, that would be established under that plan,
except any nonbypassable generation charge that relates o a cost incurred
by the eleciric distribution utility, the deferral of which has been authorized
by the commission prior to the effective date of the amendment of this
section by S.B. 221 of the {2 7th general assembly.

Sec. 4928.24. The public utilitics commission shall employ_a federal
energy_advocate to monitor the activities of the federal energy regulatory
commission and other federal agencies and to advocate on behalf of the

interests of retail electric service consumers in this sfate. The attorney
seneral shall represent the advocate hefore the federal energy regulatory

commission and other federal agencies. Among other duties assigned to the
advocate by the commission, the advocate shall examine the value of the
participation of this state's_electric utilities in regional transmission
oreanizations and submit a report to the public utilities commission on
whether continued participation of those utilities is in the interest of those
CONSuMmers

Sec. 4928.31. (A) Not later than ninety days after the effective date of
this section, an electric utility supplying retail electric service in this state on
that date shall file with the public utilities commission a plan for the utility's
provision of retail electric service in this state during the market
development period. This transition plan shall be in such form as the

commission shall prescribe by rule adopted under division (A) of section
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4928.06 of the Revised Code and shall include all of the following:

(1) A rate unbundling plan that specifies, consistent with divisions
(A)(1) to (7) of section 4928.34 of the Revised Code and any rules adopted
by the commission under division (A) of section 4928.06 of the Revised
Code, the unbundles components for electric generation, transmission, and
distribution service and such other unbundled service components as the
commission requires, to be charged by the utility beginning on the starting
date of competitive retail electric service and that includes information the
commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4928.17 of the
Revised Code and any rules adopted by the commission under division (A)
of section 4928.06 of the Revised Code;

(3) Such plan or plans as the commission requires to address operational
support systems and any other technical implementation issues pertaining to
competitive retail electric service consistent with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining,
early retirement, retention, outplacement, and other assistance for the
utility's employees whose employment is affected by electric industry
restructuring under this chapter; ‘

(5) A consumer education plan consistent with former section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

A transition plan under this section may include tariff terms and
conditions to address reasonable requirements for changing suppliers, length
of commitment by a customer for service, and such other matters as are
necessary to accommodate electric restructuring. Additionally, a transition
plan under this section may inchude an application for the opportunity to
receive transition revenues as authorized under sections 4928.31 to 4928.40
of the Revised Code, which application shall be consistent with those
sections and any rules adopted by the commission under division (A) of
section 4928.06 of the Revised Code. The transition plan also may include a
plan for the independent operation of the utility's transmission facilities
consistent with section 4928.12 of the Revised Code, division (A)(13) of
section 4928.34 of the Revised Code, and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

The commission may reject and require refiling, in whole or in part, of
any substantially inadequate transition plan.

(B) The electric utility shall provide public notice of its filing under

division (A) of this section, in a form and manner that the commmission shath
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prescribe by rule adopted under division (A) of section 4928.06 of the
Revised Code. However, the adoption of rules regarding the public notice
under this division, regarding the form of the transition plan under division
(A) of this section, and regarding procedures for expedited discovery under
division (A) of section 4928.32 of the Revised Code are not subject to
division (D) of section 111.15 of the Revised Code.

Sec. 4928.34. (A) The public utilities commission shall not approve or
prescribe a transition plan under division (A) or (B) of section 4928.33 of
the Revised Code unless the commission first makes all of the following
determinations:

(1) The unbundled components for the electric transmission component
of retail eleciric service, as specified in the utility's rate unbundling plan
required by division (A)(1) of section 4928.31 of the Revised Code, equal
+he tariff rates determined by the federal energy regulatory commission that
are in cffect on the date of the approval of the transition plan under sections
4928.31 to 4928.40 of the Revised Code, as each such rate is determined
applicable to each particular customer class and rate schedule by the
commission. The unbundled transmission component shall include a sliding
scale of charges under division (B) of section 4905.31 of the Revised Code
to ensure that refunds determined or approved by the federal energy
regulatory commission are flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in
the rate unbundling plan equal the difference between the costs attributable
to the utility's transmission and distribution rates and charges under its
schedule of rates and charges in effect on the effective date of this section,
based upon the record in the most recent rate proceeding of the utility for
which the utility's schedule was established, and the tariff rates for electric
transmission service determined by the federal energy regulatory
commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission in the
rate unbundling plan equal the costs attributable to the particular service as
reflected in the utility's schedule of rates and charges in effect on the
effective date of this section.

(4) The unbundled components for retail electric generation service in
the rate unbundling plan equal the residual amount remaining after the
determination of the transmission, distribution, and other unbundled
components, and after any adjustments necessary to reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of
the 123rd general assembly.

(5) All unbundled components in the fate unbundiing pian have been
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adjusted to reflect any base rate reductions on file with the commission and
as scheduled to be in effect by December 31, 2005, under rate settlements in
effect on the effective date of this section. However, all earnings
obligations, restrictions, or caps imposed on an electric utility in a
commission order prior to the effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled
components in the rate unbundling plan are capped and shall equal during
the market development period, except as specifically provided in this
chapter, the total of all rates and charges in effect under the applicable
bundled schedule of the electric utility pursuant to section 4905.30 of the
Revised Code in effect on the day before the effective date of this section,
including the transition charge determined under section 4928.40 of the
Revised Code, adjusted for any changes in the taxation of electric utilities
and retail electric service under Sub. S.B. No. 3 of the 123rd General
Assembly, the universal service rider authorized by section 4928.51 of the
Revised Code, and the temporary rider authorized by section 4928.61 of the
Revised Code. For the purpose of this division, the rate cap applicable to a
customer receiving electric service pursuant to an arrangement approved by
the commission under section 4905.31 of the Revised Code is, for the term
of the arrangement, the total of all rates and charges in effect under the
arrangement. For any rate schedule filed pursuant to section 4905.30 of the
Revised Code or any arrangement subject to approval pursuant to section
4905.31 of the Revised Code, the initial tax-related adjustment to the rate
cap required by this division shall be equal to the rate of taxation specified
in section 5727.81 of the Revised Code and applicable to the schedule or
arrangement. To the extent such total annual amount of the tax-related
adjustment is greater than or Jess than the comparable amount of the total
annual tax reduction experienced by the electric utility as a result of the
provisions of Sub. S.B. No. 3 of the ¥23RB 123rd general assembly, such
difference shall be addressed by the commission through accounting
procedures, refunds, or an annual surcharge or credit to customers, Or
through other appropriate means, to avoid placing the financial
responsibility for the difference upon the electric utility or its shareholders.
Any adjustments in the rate of taxation specified in 5727.81 of the Revised
Code section shall not occur without a cotresponding adjustment to the rate
cap for each such rate schedule or arrangement. The department of taxation
shall advise the commission and self-assessors under section 5727.81 of the
Revised Code prior to the effective date of any change in the rate of taxation
specified under that section, and the commission shall modify the rate cap to

ot

reflect that adjustment so that the rate cap adjustment is effective as of the
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offective date of the change in the rate of taxation. This division shall be
applied, to the extent possible, to eliminate any increase in the price of
electricity for customers that otherwise may occur as a result of establishing
the taxes contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complics with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section
4928.31 of the Revised Code complies with section 4928.17 of the Revised
Code and any rules adopted by the commission under division (A) of section
4928.06 of the Revised Code.

(9) Any plan or plans the commission requires to address operational
support systems and any other technical implementation issues pertaining to
competitive retail electric service comply with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(10) The employee assistance plan required by division (A)(4) of
section 4928.31 of the Revised Code sufficiently provides severance,
retraining, carly retirement, retention, outplacement, and other assistance for
the utility's employees whose employment is affected by electric industry
restructuring under this chapter. ' _

(11) The consumer education plan required under division (A)(5) of
section 4928.31 of the Revised Code complies with former section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an electric utility is authorized a
revenue opportunity under sections 4928.31 to 4928.40 of the Revised Code
are the allowable transition costs of the utility as such costs are determined
by the commission pursuant to section 4928.39 of the Revised Code, and the
transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan
filed under section 4928.31 of the Revised Code reasonably complies with
section 4928.12 of the Revised Code and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer
compliance until an order is issued under division (G) of section 4928.35 of
the Revised Code.

(14) The utility is in compliance with sections 4928.01 to 4928.11 of the
Revised Code and any rules or orders of the commission adopted or issued
under those sections.

(15) All unbundled components in the rafe unbundling plan have ‘been
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adjusted to reflect the elimination of the tax on gross receipts imposed by
section 5727.30 of the Revised Code.

In addition, a transition plan approved by the commission under section
4928.33 of the Revised Code but not containing an approved independent
transmission plan shall contain the express conditions that the utility will
comply with an order issued under division (G) of section 4928.35 of the
Revised Code.

(B) Subject to division (E) of section 4928.17 of the Revised Code, if
the commission finds that any part of the transition plan would constitute an
abandonment under sections 4905.20 and 4905.21 of the Revised Code, the
commission shall not approve that part of the transition plan unless it makes
the finding required for approval of an abandonment application under
section 4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the
Revised Code otherwise shall not apply to a transition plan under sections
4928.31 to 4928.40 of the Revised Code.

Sec. 4928.35. (A) Upon approval of its transition plan under sections
4928.31 to 492840 of the Revised Code, an electric utility shall file in
accordance with section 4905.30 of the Revised Code schedules containing
the unbundled rate components set in the approved plan in accordance with
section 4928.34 of the Revised Code. The schedules shall be in effect for the
duration of the utility's market development period, shall be subject to the
cap specified in division (A)(6) of section 4928.34 of the Revised Code, and
shall not be adjusted during that period by the public utilities commission
except as otherwise authorized by division (B) of this section or as
otherwise authorized by federal law or except to reflect any change in tax
law or tax regulation that has a material effect on the electric utility.

(B) Efforts shall be made to reach agreements with electric utilities in
matters of litigation regarding property valuation issues. Irrespective of
those efforts, the unbundled components for an electric utility's retail
electric generation service and distribution service, as provided in division
(A) of this section, are not subject to adjustment for the utility's market
development period, except that the commission shall order an equitable
reduction in those components for all customer classes to reflect any refund
a utility receives as a result of the resolution of utility personal property tax
valuation litigation that is resolved on or after the effective date of this
section and not later than December 31, 2005. Immediately upon the
issuance of that order, the electric utility shall file revised rate schedules
under section 4909.18 of the Revised Code to effect the order.

(C) The schedule under division (A) of this section containing the

 unbundled distribution components shall provide that electric distribution
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service under the schedule will be available to all retail electric service
customers in the eleciric utility's certified territory and their suppliers on a
nondiscriminatory and comparable basis on and after the starting date of
competitive retail electric service. The schedule also shall include an
obligation to build distribution facilities when necessary to provide adequate
distribution service, provided that a customer requesting that service may be
required to pay all or part of the reasonable incremental cost of the new
facilities, in accordance with rules, policy, precedents, or orders of the
commission.

(D) During the market development period, an electric distribution
utility shall provide consumers on a comparable and nondiscriminatory basis
within its certified territory a standard service offer of all competitive retail
clectric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service priced in
accordance with the schedule containing the utility's unbundled generation
service component. Immediately upon approval of its transition plan, the
utility shall file the standard service offer with the commission under section
4909.18 of the Revised Code, during the market development period. The
failure of a supplier to deliver retail electric generation service shall result in
the supplier's customers, after reasonable notice, defaulting to the utility's
standard service offer filed under this division until the customer chooses an
alternative supplier. A supplier is deemed under this section to have failed to
deliver such service if any of the conditions specified in divisions-By-to
()-of section 4928.14 of the Revised Code is met.

(E) An amendment of a corporate separation plan contained in a
transition plan approved by the commission under section 4928.33 of the
Revised Code shall be filed and approved as a corporate separation plan
pursuant to section 4928.17 of the Revised Code.

(F) Any change to an electric utility's opportunity to receive transition
revenues under a transition plan approved in accordance with section
492833 of the Revised Code shall be authorized only as provided in
sections 4928.31 to 4928.40 of the Revised Code.

(G) The commission, by order, shall require each electric utility whose
approved transition ptan did not include an independent transmission plan as
described in division (A)(13) of section 4928.34 of the Revised Code to be a
member of, and transfer control of transmissior facilities it owns or controls
in this state to, one or more qualifying transmission entities, as described in
division (B) of section 4928.12 of the Revised Code, that are planned to be
operational on and after December 31, 2003. However, the commission may

extend that date if, for reasons beyond the control of the utility, a qualifying
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transmission entity is not planned to be operational on that date. The
commission's order may specify an earlier date on which the transmission
entity or entities are planned to be operational if the commission considers it
necessary to carry out the policy specified in section 4928.02 of the Revised
Code or to encourage effective competition in retail electric service in this
state.

Upon the issuance of the order, each such utility shall file with the
commission a plan for such independent operation of the utility's
transmission facilities consistent with this division. The commission may
reject and require refiling of any substantially inadequate plan submitted
under this division.

After reasonable notice and opportunity for hearing, the commission
shall approve the plan upon a finding that the plan will result in the utility's
compliance with the order, this division, and any rules adopted under
division (A) of section 4928.06 of the Revised Code. The approved
independent transmission plan shall be deemed a part of the utility's
transition plan for purposes of sections 4928.31 to 4928.40 of the Revised
Code.

Sec. 4928.61. (A) There is hereby established in the state treasury the
advanced energy fund, into which shall be deposited all advanced energy
revenues remitted to the director of development under division (B) of this
section, for the exclusive purposes of funding the advanced energy program
created under section 4928.62 of the Revised Code and paying the program's
administrative costs. Interest on the fund shall be credited to the fund.

(B) Advanced energy revenues shall include all of the following:

(1) Revenues remitted to the director after collection by each electric
distribution utility in this state of a temporary rider on retail electric
distribution service rates as such rates are determined by the public utilities
commission pursuant to this chapter. The rider shall be a uniform amount
statewide, determined by the director of development, after consultation
with the public benefits advisory board created by section 4928.58 of the
Revised Code. The amount shall be determined by dividing an aggregate
revenue target for a given year as determined by the director, after
consultation with the advisory board, by the number of customers of electric
distribution utilities in this state in the prior year. Such aggregate revenue
target shall not exceed more than fifteen million dollars in any year through
7005 and shall not exceed more than five million dollars in any year after
2005. The rider shall be imposed beginning on the effective date of the
amendment of this section by Sub. H.B. 251 of the 126th general assembly,

January 4, 2007, and shall terminate at the end of ten years following the
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starting date of competitive retail electric service or until the advanced
energy fund, including interest, reaches one hundred million dollars,
whichever is first.

(2) Revenues from paymenis, repayments, and collections under the
advanced energy program and from program income;

(3) Revenues remitted to the director after collection by a municipal
electric utility or electric cooperative in this state upon the utility's or
_ cooperative's decision to participate in the advanced energy fund;

(4) Revenues from rengwable energy compliance payments as provided

under division (CY(2) of section 4928.64 of the Revised Code:
(3) Revenue from forfeitures under division (C) of section 4928 66 of

the Revised Code:

(6) Interest earnings on the advanced energy fund.

(C)(1) Each electric distribution utility in this state shall remit to the
director on a quarterly basis the revenues described in divisions (B)(1) and
(2) of this section. Such remittances shall occur within thirty days after the
end of each calendar quarter.

(2) Each participating electric cooperative and participating municipal
electric utility shall remit to the director on a quarterly basis the revenues
described in division (B)(3) of this section. Such remittances shall occur
within thirty days after the end of each calendar quarter. For the purpose of
division (B)(3) of this section, the participation of an electric cooperative or
municipal electric utility in the energy efficiency revolving loan program as
it existed immediately prior to the effective date of the amendment of this
section by Sub. H.B. 251 of the 126th general assembly, January 4, 2007,
does not constitute a decision to participate in the advanced energy fund
~under this section as so amended.

(3) All remittances under divisions (C)(1) and (2) of this section shall
continue only until the end of ten years following the starting date of
competitive retail electric service or until the advanced energy fund,
including interest, reaches one hundred million dollars, whichever is first.

(D) Any moneys collected in rates for non-low-income customer energy
efficiency programs, as of October 5, 1999, and not contributed to the
energy efficiency revolving loan fund authorized under this section prior to
the effective date of its amendment by Sub. H.B. 251 of the 126th general
assembly, January 4, 2007, shall be used to continue to fund cost-effective,
residential energy efficiency programs, be contributed into the universal
service fund as a supplement to that required under section 4928.53 of the
Revised Code, or be returned to ratepayers in the form of a rate reduction at

the option of the affected electric distribution utility.
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Sec. 4928.621. (A) Any Edison technology center in this state is eligible
to apply for and receive assistance pursuant to section 4928.62 of the
Revised Code for the purposes of creating an advanced energy
manufacturing center in_this state that will provide for the exchange of
information and expertise regarding advanced energy, assisting with the
design of advanced energy projects, developing workforce training
programs for such projects, and encouraging investment in advanced energy
manufacturing technologies for advanced energy products and investment in
sustainable manufacturing operations that create high-paving jobs in this
state,

(B) Any university or group of universities in this state that conducts
research on any advanced energy resource or any not-for-profit corporation
formed to address issues affecting the price and availabili [ electrici
and having members that are small businesses may apply for and receive
assistance pursuant to section 4928.62 of the Revised Code for the purpose
of encouraging research in thig state that is directed at innovation in or the
refinement of those resources or for the ose of cationa treach
regarding those resources and. to that end, shall use that assistance to

establish such a program of research or education outreach. Any such

educational outreach shall be directed_at an increase in, inpovation

recardine, or refine t of access by or o lication_or understanding of

businesses and consumers in this state regarding, advanced energy
resource,

(C) Any independent group located in this state the express objective of
which is to educate small businesses in this state regarding renewable
energy resources and energy efficiency programs, or any small business
located_in this state electing to utilize an advanced energy project or
participate in an energy efficiency program. is eligible to apply for and
receive assistance pursuant to section 4928.62 of the Revised Code.

(D) Nothing in this section_shall be construed as limiting the eligibility
of any qualifying entity to apply for or receive agsistance pursuant to section
4928.62 of the Revised Code,

Sec, 4928.64. (A)1) As used in sections 4928.64 and 4928.65 of the
Revigsed Code, "alternative energy resource” means an advanced energy
resource or renewable energy resource, as defined in section 4928.01 of the
Revised Code that has a placed-in-service date of January 1. 1998, or afier:
or a mercantile customer-sited advance energy resource or renewable energy

 integration intg the electric distribution utilify's demand-response. encrgy

efficiency. or peak demand reduction programs as provid er divisi
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(BY)2)(b) of section 4928.66 of the Revised Code, including. but not limited

to, any of the following:

(2) A resource that has the effect of improving the relationship between
real and reactive power;

(b) A resource that makes efficient use of waste heat or other thermal
capabilities owned or controlled by a mercantile customer;

(c) _Storage technology that allows a mercantile customer more
flexibilitv to modifv its demand or load and usage characteristics;

(d) Electric generation equipment owned or controlled by a mercantile
customer that uses an advanced energy resource or renewable energy
resoutrce;

(e) Any advanced epergy resource or rencwable energy resource of the
mercantile customer that can be utilized effectively as part of any advanced

energy resource plan of an electric distribution utility and would otherwise
qualify as an alternative energy resource if it were utilized directly by an

electric distribution utility.
(2) For the purpose of this section and as it considers appropriate, the

public utilities commission may classify any new technology as such an

advanced energy resource or a renewable energy resource.

(B) By 2025 and thereafter, an electric distribution utility shall provide
from alternative enerey_resources, including, at its discretion, alt rnati
engrgy resources obtained pursuant to an glectricity supply contract, a
portion of the electricity supply required for its standard service offer under
section_4928.141 of the Revised Code. and an electric scrvices company
shall provide a portion of its electricity supply for retail consumers in_this
state from__alternative energy resources, including. at its _discretion,
alternative energy resourcgs obtained pursuant to an glectricity supply

contract. That portion shall equal twenty-five per cent of the total number of
kilowatt hours of electricitv sold by the subject utility or company to any
and all retail electric consumers whose electric load centers are served by
that utility and are located within the utility's certified territory or, in the
case of an electric services company, are served by the company and are

located within this state. However. nothing in this section precludes a utility

or company from providing a greater percentage. The baseline for a utility's
gr company's compliance with the alternative energy resource requirements
of this section shall be the average of such total kilowatt hours it sold in the
preceding three calendar years, except that the commission _may reduce a
utility's or company's baseline to adjust for new economic growth_in the
utility's certified territory or. in the case of an electric services company, in

the company's service area in this state,
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Of the alternative energy resources implemented by the subject utility or
company by 2025 and thereafter:

(1) Half may be generated from advanced energy resources:

(2) At least half shall be generated from renewable energy resources,
inclyding one-half per cent from solar energy resources, in_accordance with
the following benchmarks:

By end of year Renewable energy Solar energy
Iesources resources
2009 0.25% 0.004%
201 0.50% 0.010%
2011 1% 0.030%
2012 1.5% 0.060°%
2013 2% 0.090%
2014 2.5% 0.12%
201 3.5% .159
2016 4.5% 0.189
2017 5.5% 0.22%
2018 6.5% 0.26%
2019 1.5% 0.3%
2020 8.5% 0.34%
2021 9.5% 0.38%
2022 10.5% 0.42°
2023 11.5° 0.46%
2024 and each calendar 12.5% 0.5%
vear thereafter

(3) At least one-half of the renewable energy resources implemented by
the utility or company shall be met through facilities located in this state; the
remainder shall be met with resources that can be shown to be deliverable
into this state. '

(C)(1) The commissjon annually shall review an glectric distribution
utility's or electric services company's compliance with _the most recent
applicable benchmark under division (B)(2) of this section and. in the course
of that review, shall identify any undercompliance of noncompliance of the
utility or company that it determines is weather-related, related to equipment
or resource shortages for advanced energy or renewable epergy resources as
applicable, or is otherwise outside the utility's or company's control.

(2) Subiect to the cost cap provisions of division (C)( 3) of this section,
if the commission determines, after notice and opportunity for hearing, and

based upon its findings in that review regarding avoidable undercompliance

or noncompliance, but subject to division {C)(4) of this_section,_that_the
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utility or company has failed to comply with any such benchmark. the

commission_shall impose a renewable energy compliance payment on the
utility or company.

(a)_The compliance payment pertaining to the solar energy resource
benchmarks under division (B)2) of this section shall be an amount per
megawatt hour of undercompliance or noncompliance in the period under
review, starting at four hundred fifty dollars for 2009, four hundred dollars
for 2010 and 2011, and similarly reduced every two s thereafter through
2024 by fifty dollars, to a minimum of fifty dollars.

(b)_The compliance payment pertaining to the renewable encrgy
resource benchmarks under division (B)(2) of this section shall equal the
number of additional renewable energy credits that the electric distribution
utility or electric services company would have needed to comply with the
applicable benchmark in the period under review times an_amount that shall
begin at forty-five dollars and shall be adjusted annually by the commission
to reflect any change in the congumer price_index_as defined in section
101.27 of the Revised Code. but shall not be less than forty-five dollars.

(c) The compliance payment shall not be passed through by the electric
distribution_ utility or electric services company _{0 CONSUMES. The
compliance payment shall be remitted to the commission, for deposit to the
credit of the advanced energy fund created under section 4928.61 of the
Revised Code. Payment of the compliance payment shall be subject to_such
collection and enforcement procedures as apply_to the collection of a
forfeiture under sections 4905.55 to 4905.60 and 4905.64 of the Revised
Code.

(3) An electric distribution utility or an electric services company need
not comply with a benchmark under division (BY 1) or (2) of this section to
the extent that its reasonably expected cost of that compliance exceeds iis

reasonably expected cost of otherwise producing or acquiring the requisitg
electricity by three per cent or more.

(4)(a) An electric distribution utility or electric services company may
request the commission to make a force majeure determination pursuant {0
this_division regarding all or part of the utility's or company's_compliance
i ini ark under division (BX2) of this section durin

The commission may require the electric distribution utility or e gctri
services company_ fo make solicitations for rengwable energy resource
credits as part of its default service before the utility's or company's request

of force majeure under this division can be made,

b ithin ninetv _days after the filing ol a Teque
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distribution utility or electric services company under division (C)}4)(a) of
this section, the commission shall determine if renewable energy resources
are reasonably available in the marketplace in sufficient quantities for the
utility or company to comply with the subject minimum benchmark during
the review period. In making this determination. the comumission shall
consider whether the electric distribution utility or electri¢ services company
has made a good faith effort to acquire sufficient rencwable energy or, as
apblicable. solar energy resources to so comply, including, but not limit
to, by banking or seeking renewable energy resource credits or by seeking
the resources through long-term contracts. Additionally, the commission
shall consider the availability of renewable energy or solar energy resources
in this state and other jurisdictions in the PJM interconnection regional
transmission organization or its successor and the midwest system operator
Or_its SuCcessor.

(c) If, pursuant to division (C)4)b) of this scction, the commission
determines that renewable energy or solar energy resources ar¢e DOt
reasonably available to permit the electric distribution utility or electric
services company to_comply, during the period of review, with the subject
minimum benchmark prescribed under division (B)(2) of this section, the
commisgion shall modify that compliance obligation of the utility _or
company as it determines appropriate {0 accommodate the finding.
Commission modification shall not automatically reduce the obligation for
the electric distribution utility's or electric services company's compliance in
subsequent years. If it modifies the electric distribution utility or electric
services com oblication under division (C)X4)(c) of this section. the
commission may require_the utility or company, if sufficient renewable
cnergy resource credits exist in the marketplace, to acquire additional
renewable eneroy resource credits in subsequent vears equivalent to the
utility's or company's modified obligation under division (CY4)c) of thig
section,

(5) The commission shall establish a process to provide for at least an
annual review of the alternative energy resource market in this state and in
the service territories of the regional transmission organizations that manage
transmission systems located in this state. The commigsjont shatl use the
results of this study to identify any needed changes to the amount of the
renewable energy compliance payment specified under divisions (CY2)(a)
and (b) of this section. Specifically. the commission may increase the
amount to_ensure that payment of compliance payments is not used_to
achieve_compliance with this section in lieu of actually acquiring_or

realizing energy derived from renewable energy resources,_However, if the

)
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commission finds that the amount of the compliance payment should be
otherwise changed, the commission shall present this finding to the general

assembly for legislative enactment,
(D)(1) The commission annually shall submit to the general assembly in

accordance with section 101,68 of the Revised Code a report describing the
compliance of electric distribution utilities and electric services companies
with division (B) of this_section and any strategy for utility and company
compliance or for encouraging the use of alternative energy resources ir
supplying this state's electricity needs in_a manner that considers available

technology, costs. job creation, and economic impacts. The commission
shall allow and_consider public _comments on the report prior to its
submission to the general assembly. Nothing in the report shall be binding

on any person, including any utility or company for the purpose of its
compliance with any benchmark under division (B)_of this section, or the
enforcement of that provision under division (C) of this section.

(2) The governor, in consultation with the commission chairperson,
shall appoint an alternative energy advisory committee. The committee shall
examine available technology for and related timetables, goals. and costs of
the alternative energy resource requirements under division (B) of this
section_and shall submit to the commigsion a semiannual report of its
recommendations,

(E) All costs incurred by an electric distribution utility in complying
with the requirements of this section shall b assable by any consumer
that has exercised choice of supplier under section 4928.03 of the Revised
Code,

T Qee. 49728.65. An electric distribution utility or electric services
company may use renewable energy credits any time in the five calendar
years following the date of their purchase or acquisition from any entity,
including, but not limited to. a mercantile customer or an owner or operator
of a hydroelectric generating facility that is located at adam on a river, or on
anv water discharged to_a river, that is within or bordering this state or
within or bordering an adjoining state, for the purpose of complying with the
rencwable energy and solar energy resource requirements of division (B)2)
of section 4928.64 of the Revised Code. The public utilities commission

shall adopt rules specifying that one unit of credit shall equal one megawatt
hour of electricity derived from renewable gnergy resources. The rules also
shall provide for this state a system of registering renewable energy credits
by specifying which of any generally available registries shall be used for
____ that purpose and_pot by creating a registry. That selected system of
registerine renewable energy credits shall allow a hydroelectric generatin
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facility to be eligible for obtaining renewable energy credits and shall allow
customer-sited projects or actions the broadest opportunities to be eligible

for obtaining renewable energy credits.
Sec. 4928 66. (A a) Beeinning in 2009 an electric distributio

utility_shall jmplement energy efficiency programs that achieve energy
savings equivalent to at least three-tenths of one per cent of the total, annual
average, and normalized kilowatt-hour sales of the electric distribution
utility during the preceding three calendar vears to customers in this state.

The savings requirement, ysing such a three-year average, shall increase to

an additional five-tenths of one per cent in 2010, seven-tenths of one per
cent in 2011, eight-tenths of one per cent in 2012, nine-tenths of one pet

cent in 2013. one per cent from 2014 to 2018, and two pet cent each year

thereafter. achieving a_cumulative, annmual energy savings in excess of

twenty-two per cent by the end of 2025,
(b) Beginning in 2009, an electric_distribution utility shall implement

peak demand reduction programs designed to achieve a one per cent
reduction in peak demand in 2009 and an additional seventy-five hundredths
of one per cent reduction each year through 2018, In 2018, the standing

committees in the house of representatives and the senate primarily dealing

with energy issues shall make recommendations to the general assembly
regarding future peak demand reduction targets.

(2) For the purposes of divisions (A)(1)(2) and (b) of this section:

(a)_The baseline for energy savings under division (AW 1(a) of this
section shall be the average of the total kilowatt hours the electric
distribution utility sold_in the preceding three calendar years, and the
bascline for a_peak demand reduction under division (AY1)Db) of this
section shall be the average peak demand on the utility in the preceding
three calendar years, except that the commission may reduce either baseline

to adjust for new economic growth in the utility's certified territory.

(b) The commission may amend the benchmarks set forth in division

(A)(1)(a) or (b) of this section if. after application by the electric distribution
utility, the commission determines that the amendment is necessary because
the utility cannot reasonably achieve the benchmarks due to regulatory,
economic, or technological reasons beyond its reasonable control.

{c) Compliance with divisions (A)}1)(a) and (b)_of this section shall be
measured by including the effects of all demand-response programs for
mercantile customers of the subject electric djstribution utility and all such
mercantile _customer-sited energy efficiency and peak demand reduction

_ programs, adjusted upward by the appropriate loss factors. Any mechanism

designed tg recover the cost of energy efficiency and peak demand reduction

GOCLE3



Am. Sub. S. B. No. 221 127th G.A.
49

programs under divisions (A)(1)(a) and (b) of this section may exempt
mercantile customers that commit their demand-response or other

customer-sited capabilities, whether existing or new, for integration into the
electric_distribution utility's demand-response, energy efficiency, or peak

demand reduction programs. if the commission determines that that
exemption reasonably encourages such customers to commit those
capabilities to those programs. If a mercantile customer makes such existing
or new demand-rgsponse, enecrgy efficiency, or peak demand reduction
capability available to an electric distribution utility pursuant to division
(AX2)c) of this section, the electric utility's baseline_under division
(A)2)(a) of this section shall be adjusted to exciude the effects of all such
demand-response, energy efficiency, or peak demand reduction programs
that mav have existed during the period used to establish the baseline, The
baseline also shall be normalized for changes in numbers of customers,
sales. weather, peak demand, and other appropriate factors so that the
compliance measurement is not unduly influenced by factors outside the
conirol of the electric distribution utility.

(d) Programs implemented by a utility may_inciude demand-response
programs, customer-sited programs. and trangmission _and _distribution
infrastructure_improvements that reduce line losses. Division (AX2)¢) of
this _section shall be applied to include facilitating efforts by a mercantile
customer or group of those customers to offer customer-sited
demand-response, energy efficiency. or peak demand reduction capabilities
to the electric distribution utility as_part of a reasonable arrangement
submitted to the commission pursuant to section 49035.31_of the Revised
Code.

(¢) No programs or improvements described in division (A)2)(d) of this
section shall conflict with any statewide building code adopted by the board
of building standards.

(B) In accordance with rules it shall adopt. the public utilities

commission_shall produce and docket at the commission an annual report
containing the results of its verification of the annual levels of energy
efficiency and of peak demand reductions _achieved by each electric
distribution utility pursuant 1o division (A) of this section. A copy of the

report shall be provided to the consumers' counsel.
(C)_If the commission determines, after notice and opportunity for

hearing and based upon its report under division (B) of this section, that an
electric distribution utility has failed to comply with an energy efficiency or
peak demand reduction requirement of division (A) of this section. the

commjission shall assess a forfeiture on the utility as provided under sections
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4905.55 to 4905.60 and 4905.64 of the Revised Code, either in the amount,
per day per undercompliance or noncompliance, relative to the period of the
report. equal to that prescribed for noncompliances under section 4905.54 of
the Revised Code. or in an amount equal to the then gxisting market value of
one repewable energy credit per megawatt hour of undercompliance or
noncompliance. Revenue from any forfeiture assessed under this division

shall be deposited to the credit of the advanced epergy fund created under
section 4928.61 of the Revised Code.

(D) _The commission may establish rules regarding the content of an
application by an electric distribution utility for commission approval of a
revenue decoupling mechanism under this division. Such an application
shall not be considered an application to increase rates and may be included
as part of a proposal to establish, continue, or expand energy efficiency or

conservation programs. The commission by order may approve an
application under_this division if it determines both that the revenue
decoupling mechanism provides for the recovery of revenue that otherwise
may be foregone by the utility ag a result of or in conpection with the
implementation by the electric distribution utility of any energy efficiency

or_energy congervation programs and reasonably aligns the interests of the
utility and of its customers in favor of those programs,

(E)_The commission additionally shall adopt rules that require an
electric distribution utility to provide a customer upon request with two
years' consumption data in an accegsible form.

Sec. 4928.67. (A)(1) Beginning-on-the-start

- Except_as
provided in division (A)2) of this section, an electric utility shall develop a
standard contract or tariff providing for net erergy metering.

first-served-basis—The

That contract or tariff shall be identical in rate structure, all retail rate
components, and any monthly charges; to the contract or tariff to which the
same customer would be assigned if that customer were not a
customer-generator.

(2) An clectric utility shall also develop a sgparate standard contract or
tariff providing for net metering for a hospital, as defined in section 3701.01
~ of the Revised Code, that is also a customer-generator, subject to all of the

following:

I
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2) No limitation. including that in_divisions (AX31)a and (d) of

section 4928.01 of the Revised Code, shall apply regarging the availability

of the contract or tariff to such hospital customer-genetators.
(b) The contract or tariff shall be based both upon the rate structure, rate

components. and any charges to which the hospital would otherwise be
assigned if the hospital were not a customer-generator and upon the market
value of the customer-generated electricity at the time it is generated.

(c) The contract or tariff shall allow the hospital customer-generator to

operate its electric generating facilities individually or collectively without

any wattage limitation on size.
£)(B)(1) Net metering under this section shall be accomplished using a

single meter capable of registering the flow of electricity in each direction.
If its existing electrical meter is not capable of measuring the flow of
electricity in two directions, the customer-generator shall be responsible for
all expenses involved in purchasing and installing a meter that is capable of
measuring electricity flow in two directions.

B)-Sueh-an (2) The electric serviee-provider utility, at its own expense
and with the written consent of the customer-generator, may install one or
more additional meters to monitor the flow of electricity in each direction.

¢By(3) Consistent with the other provisions of this section, the
measurement of net electricity supplied or generated shall be calculated in
the following manner:

é3(a) The electric serviee—provider utility shall measure the net
electricity produced or consumed during the billing period, in accordance
with normal metering practices.

(b) If the electricity supplied by the electric serviee—previder utility
exceeds the electricity generated by the customer-generator and fed back to
the eleetrie—service—provider utility during the billing period, the
customer-generator shall be billed for the net electricity supplied by the
eleotrie—serviee—provider utility, in accordance with normal metering
practices. If electricity is provided to the elecirie-serviee-provider utility, the
credits for that electricity shall appear in the next billing cycle.

(E)1(4) A net metering system used by a customer-generator shall
meet all applicable safety and performance standards established by the
national electrical code, the institute of electrical and electronics engineers,
and underwriters laboratories.

)C) The public utilities commission shall adopt rules relating to
additional control and testing requirements for customer-gencrators whieh
that the commission determines are necessary to protect public and worker

safety and system reliability.
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(D) An electric serviee—provider utility shall not require a
customer-generator whose net metering system meets the standards and
requirements provided for in divisions (BY(4) and (CYHand—D3 of this
section to do any of the following:

(1) Comply with additional safety or performance standards;

(2) Perform or pay for additional tests;

(3) Purchase additional liability insurance.

Sec, 4928.68. To the extent permitted by federal law, the public utilities
commission _shall adopt rules establishing greenhouse gas gmission
reporting requirements, including participation in the climafe registry, and
carbon dioxide contro} planning requirements for each eleciric generating

facility that is located in this state, is owned or operated by a public utility

that is subject to the commission's jurisdiction, and emits greenhouse gases,

including facilities in operation on the effective date of this s_ection.
Sec. 4928.69. Notwithstanding_any provision of Chapter 4928. of the

Revised Code and except as otherwise provided in an agreement filed with

and _approved by the public utilities commission under section 4905.31 of

the Revised Code, an electric distribution utili shall not charge any person
that is a customer of a municipal electric utility that is in existence on ot

before January 1, 2008, any surcharge, service termination charge, exit fee,
or transition charge.

Sec. 4929.01. As used in this chapter:

(A) "Alternative rate plan" means a method, alternate to the method of
section 4909.15 of the Revised Code, for establishing rates and charges,
under which rates and charges may be established for a commodity sales
service or ancillary service that is not exempt pursuant to section 4929.04 of
the Revised Code or for a distribution service. Alternative rate plans may
include, but are not limited to, methods that provide adequate and reliable
natural gas services and goods in this state; minimize the costs and time
expended in the regulatory process; tend to assess the costs of any natural
gas service or goods to the entity, service, or goods that cause such costs to
be incurred; afford rate stability; promote and reward efficiency, quality of
service, or cost containment by a natural gas company; ef provide sufficient
flexibility and incentives to the natural gas industry to achieve high quality,
technologically advanced, and readily available natural gas services and
goods at just and reasonable rates and charges;_or establish revenue
decoupling mechanisms. Alternative rate plans also may include, but are not
limited to, automatic adjustments based on a specified index or changes in a
specified cost or costs.

(B) "Ancillary service” means a service that is anciiiary (0 the Teceipt or
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delivery of natural gas to consumers, inchiding, but not limited to, storage,
pooling, balancing, and transmission.

(C) "Commodity sales service" means the sale of natural gas to
consumers, exclusive of any distribution or ancillary service.

(D) "Comparable service" means any regulated service or goods whose
availability, quality, price, terms, and conditions are the same as or better
than those of the services or goods that the natural gas company provides to
a person with which it is affiliated or which it controls, or, as to any
consumer, that the natural gas company offers to that consumer as part of a
bundled service that includes both regulated and exempt services or goods.

(E) "Consumer" means any person or association of persons purchasing,
delivering, storing, or transporting, or seeking to purchase, deliver, store, or
transport, natural gas, including industrial consumers, commercial
consumers, and residential consumers, but not including natural gas
companies. .

(F) "Distribution service" means the delivery of natural gas to a
consumer at the consumer's facilities, by and through the instrumentalities
and facilities of a natural gas company, regardless of the party having title to
the natural gas.

(G) "™Natural gas company" means a natural gas company, as defined in
section 4905.03 of the Revised Code, that is a public utility as defined in
section 4905.02 of the Revised Code and excludes a retail natural gas
supplier.

(H) "Person," except as provided in division (N) of this section, has the
same meaning as in section 1.59 of the Revised Code, and includes this state
and any political subdivision, agency, or other instrumentality of this state
and includes the United States and any agency or other instrumentality of
the United States.

(I) "Billing or collection agent" means a fully independent agent, not
affiliated with or otherwise controlled by a retail natural gas supplier or
governmental aggregator subject to certification under section 4929.20 of
the Revised Code, to the extent that the agent is under contract with such
supplier or aggregator solely to provide billing and collection for
competitive retail natural gas service on behalf of the supplier or aggregator.

(J) "Competitive retail natural gas service” means any refail natural gas
service that may be competitively offered to consumers in this state as a
result of revised schedules approved under division (C) of section 4929.29
of the Revised Code, a rule or order adopted or issued by the public utilities
commission under Chapter 4905. of the Revised Code, or an exemption

granted by the commission under sections 4929.04 to 4929.08 of the
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Revised Code.

(K) "Governmental aggregator" means either of the following:

(1) A legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting exclusively
under section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of competitive retail natural gas service;

(2) A municipal corporation acting exclusively under Section 4 of
Article XVIII, Ohio Constitution, as an aggregator for the provision of
competitive retail natural gas service.

(L)(1) "Mercantile customer” means a customer that consumes, other
than for residential use, more than five hundred thousand cubic feet of
natural gas per year at a single location within this state or consumes natural
gas, other than for residential use, as part of an undertaking having more
than three locations within or outside of this state. "Mercantile customer”
excludes a customer for which a declaration under division (1.)(2) of this
section is in effect pursuant to that division.

(2) A not-for-profit customer that consumes, other than for residential
use, more than five hundred thousand cubic feet of natural gas per year at a
single location within this state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations
within or outside this state may file a declaration under division (L)(2) of
this section with the public utilities commission. The declaration shall take
effect upon the date of filing, and by virtue of the declaration, the customer
is not a mercantile customer for the purposes of this ssction and sections
492920 to 4929.29 of the Revised Code or the purposes of a governmental
natural gas aggregation or arrangement or other contract entered into after
the declaration's effective date for the supply or arranging of the supply of
natural gas to the customer to a location within this state. The customer may
file a rescission of the declaration with the commission at any time. The
rescission shall not affect any governmental natural gas aggregation or
arrangement or other contract entered into by the customer prior to the date
of the filing of the rescission and shall have effect only with respect to any
subsequent such aggregation or arrangement or other contract. The
commission shall prescribe rules under section 4929.10 of the Revised Code
specifying the form of the declaration or a rescission and procedures by
which a declaration or rescission may be filed.

(M) "Retail natural gas service" means commodity sales service,
ancillary service, natural gas aggregation service, natural gas marketing
service, or natural gas brokerage service.

(N) "Retail natural gas supplier” means any person, as defined in section
g p
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1.59 of the Revised Code, that is engaged on a for-profit or not-for-profit
basis in the business of supplying or arranging for the supply of a
competitive retail natural gas service to consumers in this state that are not
mercantile customers. "Retail natural gas supplier” includes a marketer,
broker, or aggregator, but excludes a natural gas company, a governmental
aggregator as defined in division (K)(1) or (2) of this section, an entity
described in division (B) or (C) of section 4905.02 of the Revised Code, or a
billing or collection agent, and excludes a producer or gatherer of gas to the
extent such producer or gatherer is not a natural gas company under section
4905.03 of the Revised Code.

(0) "Revenue decoupling mechanism" means a rate design or other cost
recovery mechanism that provides recovery of the fixed costs of service and
a fair and reasonable rate of return, irrespective of system throughput or

volumetric sales

Sec. 4929.02. (A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and
reasonably priced natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their
respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

(4) Encourage innovation and market access for cost-effective supply-
and demand-side natural gas services and goods;

(5) Encourage cost-effective and efficient access to information
regarding the operation of the distribution systems of natural gas companies
in order to promote effective customer choice of natural gas services and
goods;

(6) Recognize the continuing emergence of competitive natural gas
markets through the development and implementation of flexible regulatory
treatment;

(7) Promote an expeditious transition to the provision of natural gas
services and goods in a manner that achieves effective competition and
transactions between willing buyers and willing sellers to reduce or
eliminate the need for regulation of natural gas services and goods under
Chapters 4905. and 4909. of the Revised Code;

(8) Promofe effective competition in the provision of natural gas

services and goods by avoiding subsidies flowing to or from regulated
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natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering
of nonjurisdictional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the financial capability of a natural
gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for
residential consumers, including aggregation;

(12) Promote an alignment of natural gas company interests with
consumer interest in energy efficiency and energy conservation.

(B) The public utilities commission and the office of the consumers'
counsel shall follow the policy specified in this section in i
exercising their respective authorities relative to sections 4929.03 to 4929.30
of the Revised Code. '

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to
alter the public utilities commission's construction or application of division
(A)(6) of section 4905.03 of the Revised Code.

Sec. 4929.051. An alternative rate plan filed by a natural gas company

under section 4929.05 of the Revised Code and proposing a revenue
decoupling mechanism may be an application not for an increase in rates if

the rates. joint rates, tolls, classifications. charges. or rentals are based upon
the billing determinants and revenue requirement authorized by the public
utilities commission in the company's most recent rate case proceeding and
the plan_also_establishes, confinues. or expands an energy efficiency or
energy conservation program.,

SECTION 2. That existing sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61,
4928.67, 4929.01, and 4929.02 and sections 4928.41, 4928.42, 4928.431,
and 4928 .44 of the Revised Code are hereby repealed.

SECTION 3. Nothing in this act affects the legal validity or the force and
offect of an electric distribution utility's rate plan, as defined in section
4928.01 of the Revised Code as amended by this act, or the plan's terms and
conditions, including any provisions regarding cost recovery.

" SEcTION 4. Section 4929.051 of the Revised Code, as enacted by this
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act, shall not be applied in favor of a claim or finding that an application
described in that section but submitted to the Public Utilities Commission
prior to the act's effective date is an application to increase rates.

SECTION 5. The Governor's Encrgy Advisor periodically shall submit a
written report to the General Assembly pursuant to section 101.68 of the
Revised Code and report in person to and as requested by the standing
committees of the House of Representatives and the Senate that have
primary responsibility for energy -efficiency and conservation issues
regarding initiatives undertaken by the Advisor and state government
pursuant to numbered paragraphs 3 and 4 of Executive Order 2007-028,
"Coordinating Ohio Energy Policy and State Energy Utilization. The first
written report shall be submitted not later than sixty days after the effective
date of this act.
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