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INTRODUCTION

In Senate Bill 221 ("S.B. 221") (Appx. 106-164), the Legislature determined that the

Public Utilities Commission of Ohio ("PUCO" or "Commission") must protect Ohio customers

by regulating the full earnings (generation, transmission, and distribution) of the investor-owned

electric utilities. S.B. 221 requires the PUCO, on an annual basis, to compare the eamings of

Ohio investor-owned utilities with electric security plans ("ESPs") to the earnings of companies

with comparable risk.' If, after conducting such a comparison, the PUCO detennines that a

utility's ESP rate "adjustments"2 resulted in "significantly excessive" earnings, the utility must

refund the excess earnings back to the utility's customers.3 The protection against ESP rate

adjustments that result in significantly excessive utility profits is a fundamental customer

protection and is an essential piece of S.B. 221.

This significantly excessive earnings test ("SEET") is set forth in R.C.

4928.143(F)(Appx. 95). R.C. 4928.143(F) requires the PUCO to determine "***if any such

[rate] adjustments resulted in excessive earnings as measured by whether the earned return on

common equity of the electric distribution utility is significantly in excess of the return on

common equity that was earned during the same period by publicly traded companies, including

utilities, that face comparable business and financial risk***." (Emphasis added). Thus, the

1 R.C. 4928.143(F)(Appx. 95).

2 In the Matter of the Investigation into the Development of the Significantly Excessive Earnings
i esiPtirsuurt-to7irrreraled Sztbstztute-Seraate--BriiiZ1'for Eieciriz lytzliiies-,-i iJCrCase-Tiaa-.09
786-EL-UNC, Finding and Order (June 30, 2010) at 15 (defining adjustments as "any change in
rates when compared to the rates in the electric utility's preceding rate plan"). (Supp. 15). ESP
"adjustments" can include rate increases due to increased costs of fuel, purchased power,
environmental expense, or any other item authorized by statute.

3 R.C. 4928.143(F).

1



plain language of R.C. 4928.143(F) specifically dictates how the Commission should measure a

utility's earnings in order to accomplish the comparable analysis for purposes of SEET.

On January 11, 2011, the PUCO issued an order addressing whether CSP's 2009 earnings

constituted "significantly excessive" earnings under R.C. 4928.143(F) ("SEET Order") (Appx. 9-

46). Although the Commission found that CSP's earnings were significantly excessive, the

PUCO erred by excluding CSP's off-system sales profits from the earnings considered for

purposes of the SEET comparison. In doing so, the PUCO compared only part of CSP's

earnings to all of the earnings of companies with comparable risk. Such an asymmetrical

comparison is contrary to the language of 4928.143(F). The PUCO is required to compare all of

CSP's earnings to all of the earnings of companies with comparable risk.

The effect of the PUCO's unbalanced SEET comparison is that customers did not receive

the full refund they were due under R.C. 4928.143(F). Accordingly, the SEET Order and the

Commission's orders implementing and upholding the SEET Order in Case No. 10-1261-EL-

UNC (Appx. 48-66), are unlawfal and unreasonable and should be reversed. The Court should

direct Appellee to correct the error complained of herein by requiring CSP to refand the

additional $22.24 million that CSP's customers would have received if the PUCO had conducted

a proper SEET comparison in accordance with R.C. 4928.143(F).
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STANDARD OF REVIEW

R.C. 4903.13 (Appx. 87) governs this Court's review of PUCO Orders. It provides in

pertinent part: "A final order made by the public utilities commission shall be reversed, vacated,

or modified by the supreme court on appeal, if, upon consideration of the record, such court is of

the opinion that such order was unlawful or unreasonable***." The Court has interpreted this

standard as one turning upon whether the issue presents a question of law or a question of fact.

As to questions of fact, the Court has held that it will not reverse the PUCO unless the

PUCO's findings "are manifestly against the weight of the evidence and are so clearly

unsupported by the record as to show misapprehension or mistake or willful disregard of duty."A

Questions of law, such as those raised by Ohio Energy Group's ("OEG")5 and the Office of the

Ohio Consumers' Counsel's ("OCC")6 Proposition of Law 1, are held to a different standard of

review. The Court "has complete, independent power of review" on questions of law.7

Accordingly, legal issues are subject to a more intensive examination than are factual questions.

This is a question of law that is subject to a de novo review. This appeal presents a case of first

impression regarding the interpretation of an important consumer protection statute, R.C.

4 Cleveland Elec. Illuminating Co. v. Pub. Util. Comm. (1975), 42 Ohio St.2d 403, 330 N.E.2d 1
paragraph eight of the syllabus, writ of certiorari denied (1975), 423 U.S. 986, 96 S.Ct. 393, 46
L.Ed.302, appeal after remand (1976), 46 Ohio St.2d 105, 346 N.E.2d 778.

5 OEG is a non-profit entity organized to represent the interests of large industrial and
commercial customers in electric and gas regulatory proceedings before the PUCO. The
members of OEG served by CSP are: Amsted Rail Company, ArcelorMittal USA, E.I. DuPont

--d°,-P:e-ma'c:r-S-^Ci.'m13a€ij^^E^^lorati^-v2^, izr^n`aii Iiii,.,'he-TirnlfenConYpaw`iy aTid-`tfvtortIu?rg`Ci....

Industries.

6 OCC, the residential utility consumer advocate, represents the interests of 4.5 million
households in proceedings before state and federal regulators and in the courts.

7 Office of Consumers' Counsel v. Pub. Util. Comm. (1979), 58 Ohio St.2d 108, 110, 388 N.E.2d
1370, 1373.
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4928.143(F). With this standard of review in mind, the Court must consider and resolve the

error alleged by OEG and OCC.

STATEMENT OF FACTS

R.C. 4928.141(A) (Appx. 88) requires electric distribution utilities to establish a Standard

Service Offer ("SSO") for all competitive retail electric services based on a Market-Rate Offer

under R.C. 4928.142 (Appx. 89-91), or on an Electric Security Plan ("ESP") under R.C.

4928.143 (Appx. 92-95). The SSO serves as the electric utility's default generation price for

consumers who do not shop for competitive generation. CSP applied for an ESP which was

modified and approved by the PUCO on March 18, 2009.8

Utilities with an ESP term of no more than three years, like CSP, are subject to R.C.

4928.143(F)(Appx. 95). That statute requires the PUCO to conduct an annual significantly

excessive eamings test ("SEET") review of the utility's earnings under the ESP. The statute

provides:

***the commission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in excessive earnings as measured by
whether the earned return on common equity of the electric distribution utility is
significantly in excess of the return on common equity that was earned during the
same period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure
as may be appropriate***.

8 In the Matter of the Application of Columbus Southern Power Company for Approval of an
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets, et al, PUCO Case Nos. 08-917-EL-SSO, Opinion and
Order (March 18, 2009).
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On September 1, 2010, CSP and Ohio Power ("OP") jointly filed an application for the

Commission's SEET review of their 2009 earnings ("Application").9 Under Ohio Adm. Code

4901:1-35-03(C)(10), CSP and OP were required to provide certain information with their

Application, including their individual Federal Energy Regulatory Commission ("FERC") Form

ls along with their latest Securities and Exchange Commission ("SEC") 10-K. (Appx. 104)

CSP's earned return on equity for 2009, as reported to the SEC and FERC, was 20.84%. (Supp.

52 and 62-63, Tr. 60-61). When compared to the 142 other investor-owned regalated electric

utilities in the United States, CSP had the highest return on equity in America in 2009. (Supp. 69

and 136-37).

On January 11, 2011, the PUCO issued the SEET Order. (Appx. 9-46). In the SEET

Order, the PUCO found that a single earnings item, CSP's profits from off-system sales, should

be excluded from CSP's 2009 eamed return on equity for purposes of the statutory significantly

excessive earnings test. (Appx. 37-38). Off-system sales are wholesale sales by a utility to third

parties that are not Ohio retail customers. Off-system sales are made from generation that is

excess after serving the load of Ohio retail customers. Such sales are made possible because

CSP's Ohio retail customers have paid and are paying a return on CSP's power plant investment

(Supp. 86). The Commission detennined that "***[off-system sales] margins and the related

equity in generation facilities should be excluded from the SEET calculation." (Appx. 38).

Accordingly, the PUCO adjusted CSP's earned return on equity from its reported 20.84% to

'In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Administration of the Significantly Excessive Earnings Test under
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10, Ohio Administrative
Code, Application (September 1, 2010).
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19.73% for purposes of the SEET comparison. (Appx. 38)10 Using the recalculated earned return

on equity of 19.73%, the Commission found that CSP had significantly excessive earnings of

$42.683 million in 2009. (Appx. 43). If the Commission had included CSP's 2009 off-system

sales earnings in the SEET comparison, then CSP's customers would have received an additional

$22.24 million over and above the significantly excessive earnings found by the PUCO (Supp.

134).11

To this end, 12.1% of CSP's total reported earnings in 2009 were derived from off-system

sales (Supp. 87).12 By excluding CSP's 2009 off-system sales earnings for purposes of SEET,

the Commission compared only 87.9% of CSP's earnings to 100% of the earnings of the group

of companies with comparable risk (Supp. 87).

On February 11, 2011, applications for rehearing were filed by Customer Parties,13

(Appx. 67-86), CSP, Industrial Energy Users-Ohio ("IEU"), and Ohio Partners for Affordable

Energy ("OPAE"). Memoranda contra the applications for rehearing were filed by CSP, IEU,

Customer Parties, and OPAE. The PUCO issued an Entry on Rehearing denying the applications

for rehearing on March 9, 2011. (Appx. 53-66). On May 5, 2011, OEG filed its notice of appeal.

10 Excluding the profits from off-system sales from the ROE calculation requires a corresponding
exclusion of the equity component associated with the generation assets used to support off-
system sales from the ROE calculation. However, due to a mathematical error, the PUCO's
recalculation of CSP's earned return on equity of 19.73%, excluding off-system sales, is itself
incorrect. The correct quantification of CSP's 2009 earned return on equity, excluding off-
system sales, was not made by any witness. See (Appx. 73-74).

-r@tk'.rS'^8r're^}Iit`Ll2n.-g4jilSiili^S-FSd-'-k.'-Ste'^r^t^'..rn^10_731 '»Ittp olirl4 hs 2n., .,.,,n2a ^q}^:als.^ .^.,.,^.. ^,11 A-8rt€.d T

$22.24 million. Every 1% excessive return on equity equals a refund of $20.039 million, which
quantification was not rebutted by the Company. (Supp. 134)

12 CSP's total earnings in 2009 were $271.504 million, of which $32.977 million were from off-
system sales. (Supp. 52, 54, and 87).

13 OEG, OCC, and the Appalachian Peace and Justice Network.
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(Appx. 1-66). On May 13, 2011, OCC moved to intervene as an appellant and thereafter, this

Court granted OCC's motion to intervene.14

ARGUMENT

Proposition of Law No. 1

R.C. 4928.143(F) requires the PUCO to compare all of a utility's earnings to all of
the earnings of companies with comparable risk in its determination of whether ESP
rate adjustments have resulted in "significantly excessive" earnings for that year.

The PUCO's decision to carve out and exclude a single element of total earnings from

CSP's 2009 earned return on equity for purposes of the SEET comparison was unlawful and

unreasonable under R.C. 4928.143(F).

The SEET as set forth in R.C. 4928.143(F) is very similar to the traditional "comparable

eamings" standard established in U.S. Supreme Court case law. In Bluefield Water Works v.

West Virginia (1923), 262 U.S. 679, the U.S. Supreme Court set out the "comparable eamings"

standard:

A public utility is entitled to such rates as will permit it to earn a return on the
value of the property which it employs for the convenience of the public equal to
that generally being made at the same time and in the same general part of the
country on investments in other business undertakings which are attended by
corresponding risks and uncertainties; but it has no constitutional right to profits
such as are realized or anticipated in highly profitable enterprises or speculative
ventures.l5

Building on Bluefield, the U.S. Supreme Court later confirmed the comparable earnings

test as the proper constitutional standard for setting utility rates: "the return to the equity owner

14 Supreme Court of Ohio Entry (May 31, 2010).

15 Bluefield Water Works v. West Virginia, 262 U.S. 679, 692-93 (1923).
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should be commensurate with the returus on investments in other enterprises having

corresponding risks."16

The SEET is very similar to the "comparable earnings" standard in that SEET requires a

comparison of a utility's earnings with the earnings of companies with comparable risk to

determine an appropriate level of profit for the utility. But unlike the "comparable earnings"

standard, the SEET permits a utility to retain "excessive" earnings, provided those earnings are

not "significantly excessive."17 Accordingly, under SEET, a utility could obtain a greater level

of earnings than what would be allowed under the traditional "comparable earnings" standard.

Allowing for excessive (but not significantly excessive) profits compensates electric utilities for

the utility's risks under Ohio's competitive generation market structure, which allows consumers

to shop for competitive generation services, but requires utilities to provide back-up generation

service to those who do not shop at Commission approved rates.

To determine whether rate increases authorized in the ESP have resulted in "significantly

excessive" earnings for that year, R.C. 4928.143(F) requires the PUCO to compare all of a

utility's earnings to all of the earnings of companies with comparable risk. R.C. 4928.143(F)

provides that the PUCO must consider "whether the earned return on common equity of the

electric distribution utility is significantly in excess of the return on common equity that was

earned during the same period by publicly traded companies, including utilities, that face

comparable business and financial risk, with such adjustments for capital structure as may be

appropriate." The statute gives the Commission wide discretion to determine the group of

companies with comparable risk and the threshold when earnings transition from being just

16 Federal Power Comm. v. Hope Natural Gas (1944), 320 U.S. 591, 603, 64 S.Ct. 281, 88 L.Ed.
333.
7 R.C. 4928.143(F).
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excessive to "significantly excessive." But the statutory language does not permit the PUCO to

selectively exclude certain utility earnings for purposes of the SEET comparison. The PUCO

has no discretion to disregard certain profits actually earned by the utility and reported on its

accounting books to the SEC and FERC.18

CSP's earned return on equity for 2009, as reported to the SEC and FERC, was 20.84%,19

giving CSP the highest equity return of 143 investor-owned regulated electric utilities in the

United States in 2009 20 12.1% of CSP's total reported earnings in 2009 were derived from off-

system sales.21 Consequently, by excluding CSP's 2009 off-system sales earnings for purposes

of SEET, the Commission compared only 87.9% of CSP's earnings with 100% of the earnings of

the group of companies with comparable risk.22

The exclusion of CSP's off-system sales earnings from the CSP 2009 SEET earnings

biases CSP's earnings downward compared to the group of companies with comparable risk used

to determine the SEET earnings threshold. The earnings of these companies with comparable

risk were not adjusted to exclude segments of their earnings.23 A comparison of this nature is

1$ Akron & Barherton Belt Rd. Co. et al. v. Pub. Util. Comm. (1956), 165 Ohio St. 316, 319, 135
N.E.2d 400, 402 ("the [PUCO] is solely a creature of the General Assembly and may exercise no
jurisdiction beyond that conferred by statute)"

19 Company. Ex. 4, Pre-filed Direct Testimony of Thomas E. Mitchell at TEM-1; Tr. Vol. I (Oct.
25, 2010) at 60, lines 17-25, and at 61, line 1(Supp. 52 and 62-63, Tr. 60-61)

20 Joint Intervenor Ex. 2 at 5 and LK-3 (Supp. 69 and 136-37).

21 Joint Intervenor Ex. 2 at 23. (Supp. 87). CSP's total earnings in 2009 were $271.504 million,
of which $32.977 millionwere from off-system sales. Company_Ex.Aat_TEM-latl_and_3
(Supp. 52 and 54).

ZZ Joint Intervenor Ex. 2 at 23. (Supp. 87).

23 CSP's witness, Dr. Makhija admitted that "[w]hen calculating the 2009 book [return on equity]
for the comparable risk peer group, the eamings***as reported were used with no adjustments."
OCC Ex. 5. (Supp. 177); Joint Intervenor Ex. 2 at 22. (Supp. 86).

9



asymmetrical and contrary to the language of 4928.143(F). Instead, the statute should be applied

"***in a manner consistent with the plain meaning of the statutory language***."24

The Commission should have compared all of CSP's 2009 earnings to all of the earnings

of the companies with comparable risk in accordance R.C. 4928.143(F). Using all of CSP's 2009

reported earnings for purposes of the SEET comparison is an objective, verifiable approach that

does not require adjustments to the utility and/or comparable group earnings and return on

equity. CSP's earnings, as reported to the FERC and the SEC, include CSP's allocated share of

off-system sales earnings, in accordance with generally accepted accounting principles

("GAAP").25 The earnings of the companies of comparable risk are also based on GAAP and are

reported in accordance with GAAP to the SEC and FERC?6 Accordingly, including CSP's off-

system sales earnings in its 2009 SEET earnings allows for the "apples to apples" comparison

required by the plain language of R.C. 4928.143(F).

The exclusion of any particular category of a utility's reported earnings from the earnings

considered for purposes of the SEET comparison is contrary to the plain language of R.C.

4928.143(F). Off-system sales are an inherent component of the Company's earnings, just as the

costs of the assets and expenses incurred to provide the capacity and energy for the off-system

sales are an inherent component of CSP's earnings 27 hi fact, off-system sales are possible only

because the costs of the underlying generation assets and purchase power contracts are recovered

24 State v. Johnson, 116 Ohio St. 3d 541, 2008-Ohio-69, 880 N.E. 2d 896 at ¶15.

25 Joint Intervenor Ex. 2 at 22 (Supp. 86).

26 Id. at 25 (Supp. 89).

27 Id. at 5 (Supp. 69).
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from Ohio ratepayers28 It is reasonable that all earnings generated by those assets also be

included in the earned return on equity for SEET purposes.

Therefore, the Court should reverse the order of the PUCO with instructions to comply

with R.C. 4928.143(F) by comparing all of CSP's earnings to all of the earnings of the group of

companies with comparable risk.

RELIEF REOUESTED

OEG and OCC are seeking to reverse the PUCO's SEET Order as well as the

Commission's orders implementing and upholding the SEET Order in Case No. 10-1261-EL-

UNC to the extent that they are unlawful and unreasonable because they excluded the profits

from off-system sales from the earned return on equity of Columbus Southern Power Company

for purposes of the SEET comparison. To ensure that CSP's customers get the full refund to

which they are entitled, the Court should direct the PUCO to issue an order requiring CSP to

refund the additional $22.24 million that CSP's customers would have received if the PUCO

conducted a proper SEET comparison in accordance with R.C. 4928.143(F).

OEG and OCC's request for an additional refund is permitted under the law. Keco Indus.

v. Cincinnati & Suburban Bell Tel.Co.,29 barring refunds of rates previously approved by the

PUCO, does not apply because of the specific statute at issue in this case. The Court recently

stated that "[a]ny apparent unfairness [as a result of Keco]***remains a policy decision

28 Joint Intervenor Ex. 2 at 22. (Supp. 86).

29 Keco Indus. Inc. v. Cincinnati & Suburban Bell Tel. Co., (1957) 166 Ohio St. 254, 259, 141
N.E.2d 465 ("any rates set by the Public Utilities Commission are the lawful rates until such time
as they are set aside as being unreasonable and unlawful by the Supreme Court").

11



mandated by the larger legislative scheme."30 R.C. 4928.143(F) specifically requires the PUCO

to conduct an historic review of a utility's earnings over a given period and to refand any

"significantly excessive earnings" back to the utility's customers. Thus, in S.B. 221, the General

Assembly explicitly decided to allow refunds of a utility's past rates if those rates were

"significantly excessive." Therefore, any refund of rates to customers pursuant to R.C.

4928.143(F) is not barred by the Keco decision. Accordingly, the relief that OEG and OEC seek

is permitted under the law.

CONCLUSION

WHEREFORE, Appellants respectfully submit that the Commission's January 11, 2011

Opinion and Order, January 27, 2011 Finding and Order, and March 9, 2011 Entry on Rehearing

in PUCO Case No. 10-1261-EL-UNC are unlawful to the extent that they excluded the profits

from off-system sales from the earned return on equity of Columbus Southern Power Company

for purposes of the SEET comparison. Accordingly, the Court should direct Appellee to correct

the error complained of herein by requiring CSP to refund the additional $22.24 million that

CSP's customers would have received if the PUCO had conducted a proper SEET comparison in

accordance with R.C. 4928.143(F).

Respectfully submitted,

David F. Boehm, Esq. (0021881)
Michael L. Kurtz, Esq. (0033350)
(Counsel of Record)

_-BOEuPo4,-tUl:T-Z-&-LOW-1'.-Y^
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202

30 In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947
N.E.2d 655 at ¶17.
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NOTICE OF APPEAL OF APPELLANTS, THE OHIO ENERGY GROUP

Appellant, the Ohio Energy Group ("OEG"), a party of record in the above-styled

proceedings, hereby gives notice of its appeal, pursuant to R.C. 4903.11 and 4903.13 and

Supreme Court Rule of Practice 2, Section 3(B), to the Supreme Court of Ohio and Appellee,

from an Opinion and Order entered January 11, 2011 (Exhibit A), Finding and Order entered

January 27, 2011 (Exbibit B), and an Entry of Rehearing entered March 9, 2011 (Exhibit C) of

Appellee, Public Utilities Commission of Ohio ("PUCO" or "Commission") in PUCO Case No.

10-1261-EL-UNC.

Appellant was and is a party of record in PUCO Case No. 10-1261-EL-UNC, and timely

filed its Application for Rehearing of the Appellee's January 11, 2011 Opinion and Order in

accordance with R.C. 4903.10. Appellant's Application for Rehearing was denied, with respect

to the issues on appeal herein, by Entry of March 9, 2011.

The Appellant complains and alleges that the Appellee's January 11, 2011 Opinion and

Order, January 27, 2011 Finding and Order, and the Commission's March 9, 2011 Entry on

Rehearing in PUCO Case No. 10-1261-EL-UNC are unlawful, unjust and unreasonable in the

following respects, as set forth in Appellant's Application for Rehearing.

1. The PUCO erred by unlawfully excluding the profits from off-system sales from the
earned return of Columbus Southern Power Company. The exclusion of these profits
results in a biased comparison between Columbus Southern Power Company and
publicly traded companies that face comparable business and financial risk, and thus is

___ _cantm,ry ro^^^t^2gr1 d3^F) h_r_ _ Ldenving customers part of the refand they should
have received from Columbus Southern.
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WHEREFORE, Appellant respectfiilly submits that Appellee's January 11, 2011 Opinion

and Order, Appellee's January 27,2011 Finding and Order, and Appellee's March 9, 2011 Entry

on Rehearing in Case No. 10-1261-EL-UNC are unlawful, unjust and unreasonable and should

be reversed. This case should be remanded to Appellee with instructions to correct the errors

complained of herein.

RespectFuily submitted,

^`^---^ -^
David F. Boehm, Esq. (0021881)
Michael L. Kurtz, Esq. (0033350) (Counsel
of Record)
BOEHM, KURTZ & LOWRY
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
Ph: (513) 421-2255 Fax: (513) 421-2764
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BEFORE

THE PUBLIC i3TIL[TZES COMM1SSiON OF OHIO

I

In the Matter of the Application of
Columbns Southern Power Company
and Ohio. Power Company for
Administration of the Signifiicantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-12&1-EL-[JNC

OPiNION AND ORl]IIt

The Commission, considering the application, the evidena: of reeord, the applicable
law, and being othenvise fuily advised, hereby issues its Opinion and Order.

APPEARANCES:

Steven T. Nourse, Amerlcan Electric Power Service Corporationi One Riveeade
Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by Daniel R. Conway,
41 South liigh Street, Columbus, Ohio 43215, on bebalf of Columbus Southern Power
Company and Ohio Power Company.

Mike DeWine, Attorney Genesal of the Stabe of Ohio, by William Wrlght, Section

Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street,
Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities Conma+issian of Ohio.

Janine L. 14ligden-Ostrander, the Office of the Ohio Cansmere' Counsel, by
Maureen R. Grady, Melissa Yost, and Kyle Lynn Verrett, Amistant Consumers' Counsels,
10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residentSal utility
consumers of Columbus Southern Power Company and Ohio Power Company.

Boehn,, Kurtz & Lowry, by 1Vlidkwl L. Kurtz, 36 East Seventh Stceet, Snite 1510,

Cincinnati, Ohio 45202, on bebalf of Ohio Energy Group.

Michaek R. Smalz and Joseph M. Maslwvyak, Ohio Poverty I.an' Center+ 555 Buttles
Avenue, Coluatbus, Ohio 43215, on behalf of the Appalachian Peace and ]usNce Network.

_
McNees, Wallace & Nurick, LLC, by Samuel C. Ran o an osep , 21

East State Street 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial Energy

Users-Ohio.
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David C. Rinebolt and Colleen L Mooney, Counsel, 231 West Lima Street, P.O. Box

1793, Fmdlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckter, Thamas J. O'Brien,100 South Third Street, Columbus, Ohio 43215
and Richard L Sites, 155 East Broad Street, 15th Floor, Columbus, Ohicr 43215-3620, on

behalf of Ohio Hospital Association.

Bricker & Eckler, Thomas J. OBrien.100 South Third Street, Columbus, Ohio 43215,
on behalf of Ohio Manufachuers' Association.

BACK^ROUND

I. SiMiFicant^ Excessive Eanninga Test E^ackground

On May 1, 2008, the governor signed into law Amended Substttute Senate Bili No.
221(SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Aawng the
statutory amendments were changes to Section 4928.14, Iievi.sed Code, to establish a
standard service offer (SSO). Pursuant to the amended language of Section 4928.14,
Revised Code, electric utilities are required to provide o:,nsamexs with a SSO, aonaisting of
either a market-rate offer (MRO) or an electric security plan (ESP). Sections 4928.142(D)(4),
4928.143(E), and 4928.143(P), Revised Code, direct the Commission to evaluate the
eaniings of each electric utility's approved ESP or MRO to determine whether the plan or
offer produces significantly exoessive earnings for the electric utility.

After considerSng the arguments raised in the ESP and/or MRO proceedings of the
electric utilities, the Commission concluded that initially the methodology for determn ►ing

whether an electric utility has significantly excessive earnings as a result of an approved
ESP or MRO should be examined within the framework of a workshop.'s The Comanission
directed Staff to ccnduct a workshop to allow interested stakeholders to present oomcerm
and to discuss and clarify issues raised by Staff. Accordingly, Case No. 09-766rEL-LTNC, In
the Matter of the Tnvestigntion into t1u t)eodopment of the Significantly Fzm®dve Earninp Test

Pursuant to Amended Substitute Senate BiII 221 for Electric Utilities (09-786) was opened. The
workshop was held on October 5, 2009. Staff fil.ed its reoommendatidne in 09-786 on
November 18, 2009.

In 09-786, by Finding and Order issued on June 30,2010, as amended and clarified
9n a¢cordance with the entry on reheariag issued August 25, 2010, the Commission

In re Ohio Edeson Camjrany, The Cleae7and Eiecnic Iqumimirng Conpmu/, mmt the Totedo Edisun Company,

Case No. 08-935SEL-SSD Opinion and Order at 64 (December 19, 2008) (PlrstEnergy kSP case); nnd In ra

Colambus SoutNern Powes Conqrany end Ohb Pomsr Csmqany, Case No. Os-917-111,S60i et aL, Opfirdna and

Order at 68 (March 18 2009) (AEP-Ohto ESP cmea).
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provided guidanoe on the interpretation and application of Sections 4928.142(I?)(4),

4928.143(E), and 4928.143(F), Revised Code.

On Apri116, 2010, in 09-786 and in Case No. 10-517EL-WVR, Columbus Southetxt
Power Company (CSP) and Ohio Power Company(OP) Cjointly AEP-Ohin or Compenies)
filed an application for a limited waiver of Rule 4901:1-35-10, Ohfo Administaative Code
(O.A.C.), to the extent that the rale reqnires the electric utility Wfile the8r SEET
information by May 15, 2010? By entry issued May 5, zU10, the Corianissiion granted AEP-
Ohio's request for an extension and directed AEP-Ohio to make its SEET Mling by July 15,
2010. The due date for Companies to file their SEET information was fiu!ther extended to
September 1, 2010, pursuant to entr'y issued Tuly 14,2010, in 09-786.

On 9eptember 1, 2010, AEP-Ohio filed an application in Case No.10•1261-E[rUNC,
for the administration of the SEET, as required by Section 4928.193(F), Revised Code, and
Rule 4901:1-35-10, O.A.C. By entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this proceeding. Pursuent to the
procedural schedule, motions to intervene were due by October 8, 201U.

Motions to intervene were filed by, and intervention granted to, the fallowing
eniifies: the Office of the Ohio Consumers' C'.ounsel(OCC), Industrsa] Enei'gy Ums-ONo
(lEU-0hio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG),
Appakachian Peace and Justice Network (APJN), Ohio Manufacturers Associatiort (OMA)
and Ohio Hospital Assoaation (OHA).

The hearing commenoed, as scheduled, on October 25, 2010, atid concluded on
November 1, 2010, includiag rebuttal testimony offered by AEP-Ohio. At the hmring,
AEP-Ohio presented tne direct testimony of three witnesses: Thomas E. Iv?i.tdieII (Cos. Ec.
4), Dr. Anil K. Ivfakhija (Cos. Ex. 5), Joseph Hamrock (Cos. Ex. 6) and on rebuttal presented
the testimony of Dr. Makhija (Cos. Ex.7) and Mr. Hamrock (Cos. Ex. 8). OCC, OMA, OHA,
APJN and OEG (joint)y Customer Parties) presented the test âtnony of Dr. J. Randall

Woolridge (Joint Inv. Exs.1 and 1-A) and i.ane Kollen (joint Inv. Ex. 2). The Staff offered
the testimony of Richard Cahaan (Staff Ex.1). Initia) briefs and reply btieb were filed by
AEP-Ohio, Staff, Customer Parties,3 IEU-Ohio, and OPAE.

2

3

By May 15 of eacl+ year, the e'lechic ut0ity sha11 make a separabe f0ing wiNt the commlasian

demonstrating whether or not any rate adjustmarta auNwrized by the cammisaimn as pazt of the electrlc

nHH s electric sectarty plan resulted in sigiuflcanNy exeessive esrnliW during the review perlod as

measured by divfaimt (F) of Sechon 4928.143, ^se 1^^ ^^^
proceeding sballbe set by order of the conmiissiab ffie 1egd director, m' atwmg9 examiner. Tlm electric

utiWs flling shall 4nclude the alformoation set forth in par°graPb (C) of Ltvle 4901:1•35-d.3, O.A.C., as it

xelates to excessive eaanings
The reply brief filed by Customer Patffi did not include OMA or 014A as a party to tbe barte£ Only
OCC, APJ1V, and OEG are listed as patt6es to the reply brief.
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On November 30, 2010, AEp-Ohio, Staff, OHA, OMA, The Kro$er Company
(Kroger), and Ormet Frimary Aluminum Corporation (Orrnet) filed a Joint Stipulation and
Recommendation (Stipulation) in this case and in Case Nos. 09-872-EL-FAC and 09-673-
EL-FAC, In the Matter of the Reviero of the Fuel Adjustmeret Clauses of Columbus Southern

Poruer Company and Ohio Power Company, (Fuel Adjustmen.t Clause (EAC) or FAC cases).4

The Stipulation included a proposed procedural schedule for the consideration of the
Stipulation. Further, as part of the Stipulation, AEP-Ohio agreed to withdraw Its
opposition to Kroger's request to intervene and, pursuant to the entry issued Deoentbet 1,

2010, TCroger was granted lia►ited intervention to participate In the SEET caee. On
December 16, 2010, AEP-0hio filed a notice of withdrawal of the 9tipulation. The
Companies' withdrawal, as ar+y party to a Stipulation may, dissalves, terminates and
voids the Stipulation. Nonethelesa, in its notice of withdrawal, AEP-Ohio unilaterally and
voluntarily agreed to fulSll its obligations iaL the Stipulation to: (1) crontribttte $1 million of
shareholder funds for OMA to be used to assist its members with prograais and 3nitiatives
designed to bring energy-related benefits to Oltiio manufacturers; (2) conUribute $1 million
of shareholder funds for OHA to be used to assist its mennbers with pra$rams and
initiatives designed to bring energy-related benefits to hospitals as those institutions
aDntinue to serve their communities; and (3) promote the accelerated dep'loyment and use
of new energy efficiency technologies by contributing $100,000 of sharehalder funds
towards Kroger's energy efflciertcy projects that may not otherwise be eligNe for reaovery
under a reasonable arrangement or pass the total resource cost test as defined in Rule
4901:1-39-01, O.A.C. AEP-Ohio stated that there would be no deadline qr time limitation
to deploy iCrogpr's projecfs and that the contribution would not expine, but may be used
by Kroger. on acceptable energy efficiency projects until the contribution amount is
exhausted. Kroger is required to commit its energy usage reductione resulting from
energy efficiency projects funded by AEP-Ohio's $100,000 att ►tribution. to AEP-Ohio so
that AEP-Ohio may meet its energy efficienc'r requixrements under i5etiion 4928.66,
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its upooming
FSP filing to propose and work with the Staff to develop a Phase ]I pilot program for AEP-
Obio's gridSMART prograzn beyond the current footprint of Phase L whirh will include
dynamic pricing option.s.

APpi.1CAHt..E LAW:

Section 4928.143(F), Revised Code, provides, in relevant part:

On May 14, 2010, in Case Noe. 09-872-ffirF^ and OF873 Et.-FAC. AFSt'-QWeiea-►es 2OOy1epofroc i'nE

mansgemeatJperfoiveawe and financial audits of ite FAC (PAC cases). MoHons to intervene 1n 1112 FAC
cases were timely filed by, and lntervention graoted to the following entiffes CM IS[7-Ohio, aed

Oralet. The bearing in the FAC caees commenced, as scheduled, on August 23, 2010, amd condudetl on

August 24, 2010. Briefe azul reply briefs were Gled on September 23, 2010, az+d October 15, 2010,
respectively.

z
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(F) With regard to the provisions that are included in an electric security
plan under this section, the commiasion shaIl consider, following the
end of each annual period of the plan, if any such adjustments
resulted in excftsive eamings as measured by whether the eamed
return 6n common equity of the electric disla"butian utility is
significantly in excess of the return on commart equity that was
earned during the same period by publidy traded companies,
irnludiag utilities, that face eomparable busincss and finatuia! risk,
with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirementts of futnre
committed investments in this state. The burden of proof foe
demonstrating that significantly excessive earnings did not occur shall

be on the electric distribution utility. If the commnission finds that
such adjustments, in the aggregate, did result m sigmificantly
excessive earnings, it shaIl require the electric distribution utitity to
return to consumers the amount of the excess by prospective
adjustments; provided that, upon malcing such prospective
adjustments, the electric distribution utility shall have the right to
term9nate the plan and iznmediately file an application purauant to
section 4928.142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in
division (C)(2)(b) of this section, and phase-in of any amounts that
occurred prior to that tom-Lin9tion and the recovery of those anwunts
as contemplated under that electric security plan. 1n maktng its
determination of significantly excessive earnings under tliia division,

the commission shall not consider, directly or indirectly, the revenue,
expenses, or earnings of any affiliate or parent compm+y.

Furrrier, Rule 4901:1-35-03(C.)(10)(a), O.t1.C., as effective May 7, 20Q9, provides:

For the annual review pursuant to division (F) of section 4928.143 of

the Revised Code, the electric utility shall provide testimony and

analysis demonstrating the return on equity that was earned during

the year and the returns on equity earned during the same period by

publicly traded companies that face comparable business and
financial risks as the electric utility. In addition, the electric utilitq
shall provide the following inforauntion:

(i) The federal energy regulatory commission form 1(FERC
form 1) in its entirety for the annual period under review.
The electric utility may seek protectiea► of any confidential
or proprietaay data if nece.ssary. If the FERC form 1 is not

^^'s" rl C,:^,^
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available, the electric utility shall provide balance sheet
and income statement information of at least the level of
detail as required by PERC form 1.

(ii) The tatest securities and exchange comn-dsdon formof
in its entirety: The elertric uttiitp n-ay seek protection
any confidential or proprietary data if necesary.

(iii) Capital budget requirements for future committed
Investments In Ohio for each annual perlod remaining in
the ESP.

I.

-6-

d 4928143(1n Revised Code is void and unenforceable. AE@-ONo claims,onS

PROCEDURAL

A. AEP-Ohio's void-fot-ya¢ueness constituti

. , .ec
because it is iT STa=ISsibly vague and faits to provide CSP and OP with fair notiae, or the
Commission with meaningfnl standards, as to what is meant by '•significruttly excessive
earninW According to AEP-0hio, the voitl forvagueness doctrine has two pr5mary
goals. The first is to ensure "fair notice" to those subject to the Eaw and the second is to
provide standards to guide those charged with enforcing the law. Cititng to C'dambFa

Natural Resources, Inc. a. Tatum, 58 F.3d 1101, 1105 (6* Cir.1995), AEP-0hio asserts that the
Supreme Court has provided greater specificity related to the two primary goals. The
Companies acknowledge that the vagueness doc[rine arises most often in the context of
criminal laws that implicate First Amendment values. However, the Companies argue
that laws that impose criminal penalties or sanctions or that reach a substantial level of
constitutionally protected conduct must satisfy a "higher level of detiettecuess." BetTe Aaer

Harbor v. Charter Township of Harrison,170 F.3d 553,557 (6* Cir.19g9). The Ohio Supreme
Court applied this heightened standard of scrmtiny, claims AEP-Ohio, in Norwood v.

Horney, 110 Ohio St.3d 353, 2006-Ohio-979; a case invohring a municipal ordinance that
allowed a taking of property by eminent domain even though the statute carried no

penalti,es or sanctions.

Similar to the Not'urood case cited above, AEP-0hio claims that Section 4928.143(P),
Revised Code, results in a taking of private property rights as the Companies are being
required to forfeit earn9ngs lawfully gained through the efficiient use of their own property
so that those earntngs can be redistributed to its custoate's, even though the customets

justand-reasonablxsa^e^the sen+ice they received Acoordix►$ to the

Companies, Section 4928.143(F), Revised Code, fai7s to give any definitive notice or
guidance as to what is meant by "sign'̂ ficantly excessive eaarnings." For example, AEP
()hio states that there are no definitiams, standards or guidance in the statute providing the
electric utility fair notice of the Asis of forfeiture or giving the Commission adequate
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standards to appropriately judge the result as is evident by the parties' starkly conflicting
positions in this case. Further, AEP-Ohio asserts, the parties have no oommon
understanding of what level of earnings should be deemed "significaf ►tly excessi.vee,°

whether off-system sales should be included in the net earnings used to calculate the
return on equity, how write-offs and deferrals should be treated, how to identify
companies tliat face "comparable business and financial risk" or what is mearit by the
reference to °adjustments in the aggregate."

According to AEP-Ohio, the vagueness of Section 4928.143(t), Revised Code, Is
further compounded because the statute applies in a retrospective manner, requ9ring an
electric utility to forfeit earnings from a prior year%becauae it is the electric utility's bund.en
to prove its eamings in the prior year were not significantly excessive; and because the
statute penalizes an electric utility for excess earnings in the prior year but does not
insulate the electric utility from prior year earn'sngs that fall significarttly below what was
eamed in the same period by eompanies with comparable busisuess and financia[ r1sk.
Given the asymmetric consequences leveled by a determination of sEgnifiCantly excessive
earnings, and the burden on the electric utility to prove that its earnfngs were not
significantly excessive, the General Assembly, AEP-Ohio argues, faited to meet its
heightened constitutional duty in this instance to assure that an electric_ utLfty had fa9r
notice in advance of how its earnings would be measured and to assure that the
Commission had clear direttion on how the test was to be administered.

AEP-Ohio also argues that the Commission had the opporttmiiy to, cure, or at least

ameliorate, the effects of the statute's vagueness but that the Commiasiori failed to do so.
The Companies claim that it pointed out the unoertainty asaociated with the SEET In its
ESP case, and the Commission issntially recognized the importance of giving ABP-Ohio the
requested clarification at least with respect to OS9 and deferrals. However, the
Companies aver, the Commission inexplicably reversed itself even as to those two issues
on reheaang.5 Additionally, the workshop proceeding in 09-786, whidt was Intended to
bring clarity to the statute, did not conclude until August 25, 2010, and even then several
critical uncertainties remained. AEP41io osncludes that, because the 9EET offers
virtnally no guidanae as to its proper application and because the Commission failed to
cure the uncertainties involved, Section 4928.143(P), Revised Code, is unconstitutionally
vague and the Commission s only recourse now to ameliorate the camseqnenm of iite
statute's conatitutional infirmity is to adopt the position advamced by the Companiees'
witnesses which assures that ABP-Mo will not be wrongfully deprived of its property.

^t_ren<ly,Cu^tcmner Parties (members include OCC, APJN, and OEG) and OPAE
argue that constitutional issues are not within the jurSsdiction of the Commissiart
void-for-vagueness doctrine is inapplirable to Section 4928.143(F), Revised Code.

5 AHP-Oltio $SP. 6ntry aacRehearing at 45-49 Q*23, 2009).

+t° af'
^a.S :.^



10-1261-EL-UNC
-8-

Referring to East Ohio Gas Co. a. Pub. Util. Coram. (1940), 137 Ohio St. 225, 238-239, 28

N.E.2d 599, Customer Parties c]aim that the Ohio Supreme Court has long held that it is
the duty of the Commission to assume the mnstitutionality of a statute and: further that the
"constitutionality of statutes is a question for the courts and not for a board or
commission." Similarly, in Consumers' Counse2 a. Pub Utet. Ca ►nm. (1994), 70 Ohio St3d

244, 247, 638 N.E2d 550, the Ohio Supreme Court stated that "an admii'iistrative agency
such as the commission may not pass upon the constitutionality of a stakute " Citing bD

Monongal►ela Porver Co. a. Schriber (SD. Ohio 2004), 322 F. Supp.2d 902, 911, Customer
Parties assert that the Couunission has also aclcnowledged its lack of authority to
determine constltutional issues. In short, therefore, Customer Parties and OPAE submit
that the Coaunission must presume the constitutionality of Seclion 4928.143(F), Revised
Code, and any challenges to the constituiionatity of that statute must be dec[ded by the

Ohio Supreme Court on appeal.

In arguing that the Companies void-for-vagueness argnaaent is misplaced,
improperly applied, and inapplicable to Section 4928.143(P), Revised. CDde. Customer
Parties assert that, as acknowledged by AEP-Ohio, the vagueness doctrine is rarely ever
applicable to statutes other than criminal laws. Moreover, Customer Paatiea argue, the
case law that the Companies rely on and discuss in great length on brief Is simply not
relevant to the Conunission's copsideraticm of the SEEf as established by Section
4928.143(F), Revised Code. In fact, it is sigtrificant, Customer Parties note, that AEP-0hio
failed to cite any public utility cases where a statute had been chaIlenged on vagueness
gronnds. Thts is easily explained, according to Customer Parties, because the vagueness
doctrine is a constitutional law concept that was created to protect individuals froa►
statutes that are too vague for the average citizen to understand in the: cdnunal rea2m.

Conntdly v. General Construction Co. (1926), 269 U.S. 385. Customer Partiea submit that
there is little question that the vagueness doctrine was not ittended to apply to a statute
like Section 4928.143(F), Revised Code and that it was never intended to protect utilities

from returning significantiy excessive earnings to ratepayers.

Customer Parties also disagree with AEP-Ohio's position that the statute is so
vague that it provides no standard at a11. To support tktis contentiot4 Customer Parties
point out that AEP-Ohia's witnesses ga.raered sufficient gwdance from the statute to draft
prefiled testimony and discussed, at great length in detail over 60-plus pages of its initial
brief, the meaning and application of the SEEf. Moreover, Customer Parties note, the
SE6T standard is arguably more detailed thaa the '"]ust and reasonable" standard used in
most jurisdictions, 3ncluding Ohio, for distribution rate cases.

Citing to AIlimtre a. Carbone (2009), 181 Ohio App.3d 500, 2DO94-Auĉ^1197, Lusiontez

Parties assert that the courts have held that a statute is not void merely because it coald
have been worded more preci.sely. Rather, the critical question is whather the statute
affords a reasonable person of ordinary inteltigence fair notice arnd sufficient def"initio¢►

OIL^'i
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and guidance to enable the individual to conform his or her conduct to the law. In this

case, Customer Parties aver, the meaning of Section 4928.1430, Revised Code, is not
under debate but rather which expert witaess' methodology the Cammisaion wBl adopt to

determine whether CSP's earnings were significantly excessive in 2009.

Customer Parties also reject AEP-Ohio's complaint that the Commission failed to
cure the vagueness of the SEET when it had the opportnnity to do so. Customer Parties
point out that the Commission did provide further guidance and darity regarding the
application of Section 4928.143n Revised Code, through the SEET order and entry on
rehearing in 09-786 and the SEET workshop 6 To support this positioQy Customer ParHes
assert that Ohio's other electric utilities had no difficulty understanding the SEET or the

proper applicatioa► of Section 4928.143(F), Revised Code. In summary, Customer Parties

submit that the Companies' vagueness dactrine argument should be rejected as the
Comaiission carrtot decide constitutional issues and rnust presume the constitattoctality of
Section 4928.143(F), Revised Code, and that, in any event, the doctrine iof vagueness is
inapplicable to the SEET provision set forth in Section 4928.143(P), Revised Code.

After reviewing the arguments and case law of record, the CommiSaion de6eruiines
that it is the province of the oourts, and not the Commmi®sion, to judge the ^onstitutionalit9
of Sectiqn 4928.143(F), Revised Code. lhua, the appropriate venue for AEP-Ohio^ ^^
its constitutional dwallenges to the SEET is at the Ohio Supreme Court.
addressfng the constitutionai threshoid issue propounded by AEP-Ohio, ft Commission
determiuies, for the reasons that follow, that there is ample legislative direction to
reasonably apply the statute in this case.

Imtially, we note that, pursuant to Connally, supra, the typical due proceas claim of
vagueness seeks to bar enforcement of "a statute which either forbids or requires the do3ng
of an act." Section 4928.143(F), Revised Code, is not such a atatute. This'atatute does not
forbid or require the doing of an act but merely directs that prospecliv6 ad7ustr<►ems to

rates be made in a fahue period if there is a fu ►ding that past rate adjusmnents d
ua thissignificantly excessive earnings. Nor is ASP-Ohio penaUu.d for its earninga

statute. The fact that there would be a SEBT review was lcnown to the Cou ►panies when

the rate plans were proposed.

The Coaunission also detennines that Section 4928.143(F), Reviaed Code, is part of a
comprehensive regulatory framework for setHng rates under the providons of S.B. 221.
S.B. 221 created an approach to establishing ESP rates with significant regulatory flexibility

=incl.udi^ fle zcibility in what the utilit9 ma.y propose, a scope that may include distribution
as well as generation charges and the option for the ut3lity to witibidrmaw any rai^ pi^s

6 09-786. Pinding and Order (June 30, 2010); Entry on Rehearing (August 25, 2010).

0 C C'Q -'Jv- 7
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modified by the Commission. The SEBT examination included in S.B. 221 provides a

check to this flexible approach.

Contrary to AEP-Ohio's argument, Section 4928.143(P), Rwised Code, provides a
clear benchmark for identifying "excessive eamings.'• For example, the statute defines
earnings as excessive "as measured by whether the earned return on common equity of
the electric utility is significantly in excess of the retum on coaunon equity that was
earned during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk." Additionally, the statute directs the Commlssion
to make "such adjustments for capital structure as may be appropriate^" Further, the
Commission is to consider "the capital requirements of future committed investments in
this state." Finally, the Coxnmtssian Is directed to "not consider, dlrecely or indireckly, the
revenue, expense9, or earnings of any affiliate or parent company." 1'hese concepts are not
new or novel and have been traditionally applied in the regulatory ratemeking pmoese.
Pederal Power Commission v. Hope Natumt Gas Ca (1944), 320 U.S. 591.

Moreover, the fact that there may be disagreement about how to def`ine and apply

this benchmark is not new. Partie.s frequently present the Commission with different
views about a utility's return on common eqLUty. The Commissioia has extensive
experience adjudicatSng this issue. Utility regalatiost is not so mechanical that it can be
performed without any expert judgment. The General Asse'n ►bly has duvcied the

Commission to utilize its experience and technical expertise in deciding a broad range of
ratemaldng issues. We do not find this iwue to be fundamentally different from those
which the Commission regularly decides under Ohio's statutory provisions for utility
regulation. For these reasons, we find that Section 4928.143(F), Rev3sed Code, pravides
sufFiciently, definitive guidance to the Connnission to conduct the SEET.

B. iFTi47hio's motion to dia*riss

On the opening day of hearing before AEP-Ohio called its first witness, IEU-Ohio
made an oral motion to dismiss the Companies' application in this matbar. In support of
its motion, IEU-Ohio clainns that CSP and OP failed to come forward with evidence that
satisfies the Companies' burden of proving that the Companies did not have significantly
excessive earnings for calendar year 2009. IE[J-Ohio renewed its motion to dismiss AEP-
Ohio's application at the close of the evidentiarp record. Both motions to disa3se were
denied by the bench. (Tr. at 1$-26, 746-747.)

Pursuant to Rule 4901-1-15(F), O.A.C.. IEU-Ohio challenged, on brief, the hearing
examiner's rulings on the motions to diamiss. i^U-0k6su(DII°u diat-&Pe-
Commission does not have subject matter jurisdiction to adopt an earnings test other than
the earnings test outlined in Section 492&143, Revised Code, or apply the required
earnings test other than as mandated by Section 4928.143, Revised Code. IE[J-Ohio argnes
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that AEP-Ohio's application includes more than retail services in its earned return on

equity (ROE), includes revenues for a period less then one year, includes nonretail
transactions such as those subject to Federal Energy Regulatary Commi&sion (FESC)
jurisdiction and considers revenue, expenses and earninp of any affiltate or parent

company.

Citing to the testimony of record, lEU-Ohio submits that AEP-Oltfo witness

lbiitchell utilized earned ROB numbers for 2009 that were driven by. total eompany
numbers from all lines of business and not just the equity earned as a zesnlt of the FSP?
AEP-Ohio witness Hamrock r."+fir""et that CSP and OP eng,age in multiple iines of
business including nonutility business and that the calculations in AEP-01uo's testiatorty
incJ.udes income from FERC-juriadictional activities.s Further, IEU-Ohio clairos that all
other witnesses in this proceeciing relied upon AEP-0hiv s non jurisdictionalized total
company numbers as the starting point for developing their necnmmendationa. Thus, TEU-
Ohio argues, under the provisions of SectEon 4928.143, Revised Code, the Coatmission can
proceed no further in its analysis of AEP-0hio's SEBT.

IEU-0hio next submits that, even if the evidence presented by AVP-Ohio and the
other perties confoarmed to the requirements of Section 4928.143, 1Levised th to
Commissiotl would not be able to rely on such evidence 'without correcling
eliminate other problems with the numbers used by the parties to present thefr
recommendations. For example, pointing to the AEP-Ohio ESP order, I@U-Clltio sabmfts
that AEP-Ohio was instructed to remove the annual recovery of $51 mill;ion of expenses,
including associated canying char'ges, related to the Waterford Energy Center and the
Darby Electric Generating Statioa.9 However, pointing to the testfmalty of AEP-Ohfo
witness Hamrock, the expenaes aasociated with the Waterford Energy' Center and the

Darby Electric Generating Station are included in the per book net incotne for CSP for
2009. IEU-Ohio claims that, in order to properly measure CSP's electric utility eamed
return from the ESP, the income statement (expenses, revenue and net income) and

balance sheet (common equity) effects attributable to the Waterford Energy Center and ttie

Darby EleclYic Generating Station must be removed in order to apply the SEE'i' to the ESP

currently in effect. ('Tr. at 139-141.)

Even if the Commission ignores the fact that SEET requires reiiance upon the
electric utility and retail jurisdiclional numbers, 1SCT-Ohio argues, this wW company

analysis provided by AEP-Ohlo is basEd on one-sided, selective and misleading
adjustments to the total company numbers. For example, AEP-Ohio removed off-system
s^^1^g) n..t me^sain9hom CSP's total company dollar return on equity for 2009 because

7

a
9

Cos. Ex.4 at 4-5; Tr. I at 37-39.
Cns. Ex. 6 at 6; Tr. I at M 196r137,141-152. ^^^ ^
AEP-Ohio ESP caeft, C1rd.^ at 51-52 (IvlaTCh 18, 20o9Y. Entry on Reheanng at 35-36 Quly ^I

Second Entry on Rehearing at 2-4 (November 4,2009).

^ ^e.f'.'l'rjl
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OSS margins resutt from wholesale trarmactions subject to FERC ju*+sd±ctim. and not retail

transactions. AEP-0hio adnuts, however, that there are other nonjurisdicti,anal activities

that the Companies did not attempt to fully jurisdictionalize for 2009 eamings putposea

although the Comparaes claim the right to do so, if necessary. The ia►portanae of AEP-

Ohio's selective applicat3on between SEET and jurisdictional rate plan iransactions was

discussed by Staff witness Cahaan. Mr. Cahaan testified that if the 06S were excluded

from the net income (numerator) then there should have been an adjusttnent made to the

common stock equity (denominator). Failure to make such an adjuatmesrt tends to lower

the overall return on equity. (Cos. Ex. 4 at 5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex. t at 14-20.)

AEP-Ohio submits that IEU-Ohio's motion to dismiss based ujaaa ► IECJ-Oltio's

reading of Section 4928.143, Revised Code, as well as IEL?-0hio's criticisms of the

Companies exclusions and deferrals for purposes of performing ROB calculat3ans is

without merit. Regarding IEU-Ohio's contention that the first annnal period for the

calculation of SEET began on Apr11 1, 2009, and anded on March 31, 2010, AEP-Ohio

c1a{ms that this position is contrery to determinalions made by the Commission in the

Companies' ESP proceedings. The Companies state that the Commi.ssion specifically

found that AEP-Ohio's FSP was authorized effective January 1, 2009.10 The CommisSion

later confirmed the January 1, 2009, start date of the Compandes' ESP in a^March 30,2009,

entry nunc pro tunc and in an entry on rehearing issued on july 23, 2010. Theref'ore, AEP-

Ohio argues, the first annual period of the Companies' ESP is calendar year 2009, and IELJ-

Ohio s contention otherwise is incorcect.

IEU-Ohio's argument that Section 4928.149(B), Revised Code, requir'es a

jurisdictionalized earnutgs allocation study, based on FSP rate plazrapproved setvioes, ie

a]so incorrect, AEP-0hio arguea. The s^tute dces not specipically require, claims AEP-

ahio, that the Commission pertorm a ^romprehensive jurisdietional allcscation study in
order to determine an earned ROE aPPrapriate for use in the SEEI. Rather, the

Companies submit, I=ERC Form 1 data provides a reasanable starthtg prsint from which

appropriate adjustments can be made in arder to develop an earned ROB.

Next, AEP-Ohio disputes IECJ-Ohio's contention that the Coa►panies' filing contains

faulty data insofar as the net income refiects inclusion of the expensee associated with

CSP's Waterford and Darby generating stations. Adopting IEiJ-Ohio's logiG AEP-dhio

cla,ims, would mean that every item of expense not related to an E9P rate adjustment

would be adjusted out of expenses resulting in an artificial inflatlon of earnings for

purposes of applying the SEEr. Such a position is inappropriate, the Companies claim,

_-becaw,^,1^,^^pprnach ^eflecFs^traditiomal ratemakittg analysis pursuant to Sectian
4909.15, Revised Code, rather than favorably comparing the ESP to the expected re-au ts o

19 AfiROhio ESP cases, Order at 64 (March 18, 2009)•

co.;:0
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a MRO as intended by the General Assembly. AEp-Ohi.o urges the Commisston to reject

IEU-Ohio's position for purposes of developing the SEET analysis in this ptoceediag•

Lastly, AEP-0hio's arguments responding to intervenors conoetns regarding the
exclusion of OSS, defen-als, and the failure to fully account for other nonjurisdictional
activities are addressed under apecific topic areas and not further addressed in this section
of the Commission's decision

IEU-Ohio's motion to dismiss is denied. The Commission hae already fuIly
addressed the start date of AEP-Ohio's ESP 11 Likewise, we reject IEU^Ohio's conteniican
that the Companies' application cannot proceed as AEP-0hio did not perform a
comprehensive jurisdictional allocation study. Nowhere 3n Section 4928.143(F), Revised
Code, is a c,omprehensive jurisdictionai allocation study required in m'der to determine an
earned ROE appropriate for use in the SEET. Nor do we find that a: comprehensive
jurisdictional allocation study is the only manner in which to debermine an earned ROE for
SEET. Rather, we find that it is acceptable to make appropriate adjustmmts to FERC Form
1 data in order to devetop an earned ROE for SEET. ' in making this deteratin'tation, we
note that, under applicable provisions of Section 4928.01, Revised Code, and vnda' Seclion
4905.03, Revised Code, an electric utility is not )9mited to a subset of a firm's activities that
may be regulated under an ESP. Additionally, the definition of an electric light company
explicitly covers firms engaged in both activities subject to rate regulation by this
Commission and activities such as transmission that are, in large part, subject to federal
jurisdiction. Thus, while adjustments to FERC Form 1 data may be appropriate to isolate
the effects on ROE of the adjustments in the ESP under review, the SEST, in the first
instance, may be measured based upon the return of common equity of the electric utility
viewed as a company without a complete jurisi.dictional eost and revenue allocation study.

Regarding IEU-0hio's argument that the Companies' filing aontaina faulty data
insofar as the net income reflects inclasion of expenses associated with C.'SP's Waterford
and Darby generating statiorLs, this argument is also rejected. In the Companies' ESF
proceedings, the Coxnmiasion had authorized CSP to increase revenues by $51 m3llion to
recover jur3sdietional experaaes associated wfth the Waterford and Daiby facilitiea12 The
Waterford and Darby facilities had never before been iaduded in rate base. In resporree to
IEU-Ohio's application for rehearing, the Colnmission agreed with IELT-Oliio that the
Companies had not demonstrated that their current revenue was inadequate to cover the
costs associated with the generating fadlities. Therefore, the Cominission directed AEP-
Ohio to modify its ESP and remove the annual recovery of $51 mdlion of expenses,

11 qEP-Ohio ESP, Order at 64 (March 18, NN}; llniry Nuac Pm Tw¢ (Mardt 90r MM E*ry on RaUaring at 41-0
Qvlp 23, 2009).

12 pEp-0hio>isp, Order at 51-52 (Mardi 18, 2009).

C i^^
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iivcluding associated carrying charges related to these generation fac9lities.13 Today, AEP-
Ohio is in the same position regarding the Waterford and Darby facllifim as it was before
issuance of the ESP Order and, therefore, excluding an adctitional $51 million would be
unreasonable.

IL APPLICATION OF SEET ANAL'YSIS:

A. Comoarable r1ial !

SEET Threshold
of Comnanies, ROE of Compar e Co 4FAanies RM

1. AEP-Ohio

One of the steps in the process to determine whether an electric uttity has
sigmficantly excessive ea*^ings Is to compare the earned return on comaton equity of the

electric utitity to the earned return on comm.on equity of a gmup of publicly traded

companies, inciuding utilities that face comparable business and financial risk. AEP-0hio,

Customer Parties and Staff advocate different methods to select the comparable group of

publicly traded companies to develop the ROE towh3ch AEP-Ohio's ROEs will ultimately

be compared.

AEP-Ohio presented the testimony of Dr. Anil Makldja, professor of finance at The

Ohio State University (Cos. Ex. 5). The process advocated by Dr. Makhija may be

summarized as stated below. AII'-0hio's proposed procesa evaluates aB,publicly traded

U.S. firms to develop its comparable group of companies. To evaluate business risk, AEP-

Ohia used unlevered betas and to evahiate flnancial risk, it used the book equity ratio. By
using data from Value Li:te,u AEP-Ohfo applies the standard decile portfolio teaheique to

divide the companies into five different business risk groups and five different finaxu.~ial

risk groups (listing each unlevered beta or book equity ratio lowest to highest). AEP-Ohio

defines business risk as evolving from the day-to-day operaiions of CSP and OP, including

the uncertainty associated with revenue stream, operating and maintettance expenses,

regulatory risks, and fluctuations In weather and demand. AEp-Ohio equates ftnancial
risk with the debt obligation of CSP and OP. AEP-Ohio then selects the oaatpanies in the

cell which includes AII' Corporation (AEP) as the comparable group companies. To
account for the fact that the busineas and flnancial risks of CSP and OP may differ from

.AEP, tlvs aspect of the proeess is repeated for CSP and OP and taken into cortsideration In

determining whether CSP's or OP's ROEs are excessive. (Cos. Ex. 5 at 5-b,13-18, 2427.)

AF-P_(')hin acrnnn ►c^^ _fi.he_rislc^ac^._b}r common equiiy holden3 bûsing the

Capftal Asset Pricing Model (CAPM), and then attempts to verify its findings by repeating

13 AEP-Ohio ESP casea, Order at 51-52 (March 18, 2009p Entry on Ytehwring at 35,36 ®aly 23, 2069); amd.
Sec®ed Sntry on iieheering at 2-4 (November $2M9).

14 VaIua Line Standard E'dition as af ]une 1, 2010.
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the analysis using capital intensity artd the ratio of revenues to total assets as screens.

AEP-Ohio argues that CAPM, which is used to measure total market-releted risks, is "by
far the most widely used model for taking risk into account." AEP-0hio uses Value llne

betas for AEP, as compared to the betas of CSP and OP, to conf~irm the arnservative nature

of AEP-Ohio's proposed method. To account for any difference in the Capital stracture of

CSP or OP, as compared to the capital struclure of the rompanfes in the comparable group
companies, the elechric utility examines the unlevered beta and the debt/equity ratio of the
publidy traded comparable companies as a part of deteraiining their ROE. (Cos. Ex. 5 at

18-25.)

AEP-Ohio again advocates, as It proposed in its ESP proceeding and in 09-786, t6at
an electric utility's earning,s rtot be considered significantly excessive if the annual
earnings are less tban two stanclard deviations above the mean ROE of the comparable
group of companies. The Companies explain that approximately two standard deviations

(which is equivalent to a 1.96 standard deviation adder for SEET purposes) is equivalent to

the traditiona195 peroent confideace level, and the 95 peromt confidence level provides

for a reasonably acceptable risk of false positives. Further, this proaees for selection of the
comparable group of companies is preferable, aecording to AEP-0him, because it is

objective, as it relies on market-based measures of risk, best targets oOmparable compaides,
delivers a reliably large sample of comparable companies and can be replicated in future
proceedings. Further, AEP-0hio canfirms its proposed method by n»peaating the analysis
using other business and financial risk measures and a larger population of companies to
form the comparable group of companies. (Cos. Ex. 5 at 5-6,13.)

AEP•Ohio concludes that the mean ROE for the oomparable group of companies for

2009 is 11.04 percernt with a standard deviation of 5.85 percent. Multiplying the atandard

deviation of the oomparable group of compaates by 1.96 (con'esponding to a 95 pe<'eat

confidence level) yields an adder of 11.47 percent. Thus, AEP-Ohio's SEET analysis yields

a threshold ROE, the point at which earnings should be considered significently excessive
for 2009, of 22.51 percent (11.04 +11.47) for CSP and OP. (Cos. Ex. 5 at 39,45.)

Op„g,osition to AEP-Ohio's proposed SEET analvsis

Customer Parties and Staff argue that there are a number of errors with the method
advocated by AEP-Ohio. First, Customer Parties claim that AEP-Okuo's approach for
determining the comparable group eompanies identifies comparable utility and publicly
traded companies based on the business and financial risk profile of AEP and not CSP (or
gp)^r^tr^dict;os^4_tlae 1a^g^aagA in^^ction 4928143(F), Revised Code, which directs
the Commission not to aonsider the revenues, expenses, or earmngs of the.electtic utility's
affiliates or its parent company. Second, Customer Parties contend that AEP-Ohio's
process establishes an ROE threshold for 9EET based on a 95 perceat confidenoe interval
and, as such, only 2.5 percent of companies would ever be determirned to have

01 0 C<19 7^;3
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significantly excessive earnings. Customer Parties argue that using such a high conficlence
intervai results in an excessively high ROE SEET threshold. Third, Customer Parties argue

that AEP-Ohio's method does rwt directly adjust the ROE for the capital structtue and cost

of debt of CSP to appropriately aceonmt for the differences in financial riak between CSP

and the comparable companies. Uitimately, Customer Partm contend that AEP-0hio's

proposed SEET analysis does not provide a direct ROE SEET for CSP. (1oint Inv. Ex. I at

2426.)

Staff notes a number of advantages and some disadvantages with AEP-Ohio`s SEET
process. Staff supports AEP-Ohio's proposed SEET process to the extent that it yields a
reliably large sample and is objective as a result of its reliance on market-based measures.
However, Staff asset.ts that AEP-Ohio's process very signi$cantty reduces any aspect of
judgment as to the appropriateness of any company included in the comparable gronp of
companies. Staff also argaes that AEP-Ohio's implementation of the CAPM does not
allow for the consideration of ttue type of business risk and, thus, aeatee a group of
comparable companies with diverse business risk which prodnces a large varianee. Staff
argues that AEP-0hio's use of CAPM to evaluate business risk is misplaced. Staff
interprets Section 4928.1430, Revised Code, to focus on the company's business risk as
opposed to the investar`s divexsifiable business risk. Staff alaa dislikes AEP-Ohio's
reliance on unlevered betas as a part of ihe SEET process. Staff reasons that +xulevered
beta measures are not stable. Finally, Staff rejects a statistical definition of "sig 'ficantly"
for three reasons. rn this case, it is Staff's opinion that the Companies' proposal for
statistical significance is egregiously excessive and counteMntuitive to the requisements of
SB 221. According to Staff, a statistical defmition of "significant" does not provide a usefiil
or satisfactory interpretation of the legislative language, common sense or the ordinary
meaning of the words as used in the Englfsh language. Staff believes that thera is no
reason to implement a scientifie process for statisticai inferenee when direct observation to
reach a conclusion is feasible. Although Staff recognizes that direct observation to surmise
a result could put the electric utility in the position of trying to prove a negative, Staff
believes it is in essence a method to avoid false negaiives like the Companies' proposed
method is designed to avoid false positives. (Staff Ex. t at 3-9,12-16.)

Z Customer Parties

Customer Parties advocate a seven-atep process by which to detatuliae the SEET
threshold ROE which may be summarized as follows: (1) identify a proxy group of

electric utility companies (electric proxy group); (2) identify a list of business and fuiancial
eie^c_p,o,4,^0 g;-(n ofthlish the rapM for the business and

Financial risk indicators for the companies in the electric proxy group3 (4) semm the V ue

Line database to identify a group of comparable public companies, including electric
utilities, whose business and financial risk indicators fall within the ranges of the eleciric

proxy group; (5) compute the bens.hmark ROE for the group of comparable public

UU--0b4
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companies, including electric utilities; (6) adjust the benchmark ROE _ for the capital

structures of CSP; and (7) add a ROE premium to establish the SEET threshold ROE. (loint

Inv. Ex. 1 at S.)

Customer Parties first created an eleclric proxy group by reviewing utilities in the

ACIS Utility Reports based on four criteria. The electric proxy graup includes 15 eledric

utilities with: (1) at least 75 percent of revenue from regulated electric; (2) an investment .

grade bond rating; (3) total revenue of less than $10 biIIion; and (4) a three-year history of

paying cash dividends (2007-2010) with no dividend reductions.0 Customer Parties

reasm that this aspect of its proposed SEET analysis is appropriate, as it is common to use
this screening process in estimating the cost of capital in public utility rate cases and
because the process results in a group of businesses with similar bushiess and financial
characteristies to the uttlity at issue, in tlris case CSP. After excluding fareign companies,

Customer Parties use three business and finandal rlsk indicators, beta, asset turnover and

cotnmon equity ratios, from the electric proxy group to establish ranges for beta, asset

tumover and common equity to develop the oDmparable group of companfes as required
in Section 4928.1443(F), Revised Code. (loint Inv. Ex.1 at 9-15.) -

Step 4 of the process advocated by Customer Parties is to saeen the Value Liru
Jnvestment Anatyrer 2010 to develop tlie comparable group compardes with business and
financial risk indicators within the range of the electric uhlity proxy group. Forty-five
companies compose Customer Parties' comparable group of companies with 15 electric

utihties, 28 gas and electric utiJities and onty two nonutility companies. Under Customer
Parties' proposed SEET, the next step is to determine the median ROE for the comparable
group companies, in this case, 9.55 percent for 2009. Customer Yarties argue thak it is
appropriate to use the median ROE, as opposed to the mean ROE, to avoid the impact of
outliers in the distribution of the ROEs, as the presence of outliea;s can gKeatly inflate the
standard deviation of the comparable group companies and ultimately tnflate the SEET
threshold ROE. Qoint Inv. Ex.1 at 15-21; JRW 2; JRW-3; Cos. Br. at 32.)

Next, Customer Parties adjust the benchmark ROE of the comparable group
companies for the capital structure of CSP to account for the differences in frnanoial risk
betcveen the comparable group of companies and CSP. Under Customer Parties' proposed
SE6T analysis, the benchmark ROE for CSP is 958 percent and the benchmark ROE for the
comparable group of compardes is 9.55 percent. Customer Parties recommend a 200 to 400
basis point premium adder to the benchmark ROE of the comparable group of companies
ROE to establish the threshold ROE for significantly excessive earnings for the year 2009.
Customer Parties emphasize that the 200-400 basis points premium shonld not be
considered an unchanging precedent but is based on the RoE e er -for
transmission investments that are not routine and riskier than the usual investments made

15 JoiM Inv. Fix.1 at 10, Table 1.
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by ++ana.,.iRsion companies. The rationale is that the basis points premiun► is an

administrative standard based on informed judgment for additional risk. In cmnparlson,

Customer Parties offer that setting the SEET threshold 200 basis points over the returns of
the comparable group of companies is an appropriate proxy for the significantly excessive

earnings threshold for AEP-Ohio and, in its opinion, is consistent with ttte Commission's
a.doption of the 200 basis points "safe harbor" provision as set forth in 09,786. Under this
ainalysis, Customer Parties argue that the threshold ROE for CSP is 1158 perce<tt to 1338

percent. OPAE supports the SEET analysis advocated by Customer Parties (Joint 1nv. Ex. I

at 7-8,17-23; OPAE Br. at 6-7.)

O_p.position to Customer Parties' vronosed SEET analpsis

AEP-Ohio argues that Customer Parties` proposed SEEr analysis does not meet the
objective required by the statute that the eomparable group of coinpanies match the
business and financial risk of CSP and OP. AEP-Ohio also asserts that Customer Parties'

method presupposes what ldr ►d of companies ought to be a match for CSP or OP by use of
the electric proxy group, limits the sample of companfes available and rules out publiriy
traded companies that may have been a better match to the electric utility. AEP-Ohfo also
reasons that Customer Parties' process does not produce a reliably large sample of
comparable companies. AEP-Ohio suggests that Customer Parties implic3tly reaognize the
relatively small sample siae by modifying the results to eliminate outliers and by using the
median rather than the mean based on a misinterpretation of Section 4928.143(F), Revised
Code. .AEP-Oluo reaeans that the median is inadequate for purposes of the SEET analysis
because it does not respond to the variation in the ROEs among the comparable group of
companies. AEP-0hio advocates that the mean and standard deviation better capture the
information regarding the ROEs of the comparable group of companies and the
distribution of their ROEs. AEP-Ohio notes that the mean ROE of the electric proxy group
is 9.74 percent. The Companies contend that Customer Parties' proposed SEET analysis
proce,ss irwludes the FERC adder based on an arbitrary calealation that has no carmection
to the comparable group of companies to whose mean or median the ROE is applied.
AEP-Ohio asserts that the Customer Parties' approach lacks objectivity. Further, AEP-
Ohio argues that Customer Parties' method produces the same resnlt for all electric
utilities in Ol1io as well as others across the oountry and includes only two non-utility
companies out of the 45 that form the Customer Parties' group of comparable companfes.

(Cos. Ex. 7 at 1-5, 7-9.)

AEP-Obio contends that Customer Parties' use of the beta range produced by the
--elp-ctm-s.-prozb;L,^ong_is_inappronr^te to compare to the year-end value for CSP. Because

CSP's beta is higher, since it is a smaller company, Customer Parties' analysis necessarily
puts CSP's beta outside of the range of the elec7sic proxy group beta, causu ►g a m-isgruded
comparable group of companies to be composed. According to AEP-Ohio, Customer
Parties' method implements a screen for businesa risk too late in the process and utilizes

v v rW^J*^4•^n^^
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inappropriate screens. ABP-0hio contends that Customer Parties' proposal mixes
business and financiaf risks where SB 221 requires the consideration of both business and
financial risks in the formation of the comparable group of companies. (Cos. Ex. 7 at 5-6.)

Further, AEP-Ohio asserts that Customer Parties failed to correctly adjust the data
for the comparable group of companies for the capital structure of CSP. The Companies
coniettd that Customer Parties slwtild bave considered shost term debt as svell as long
term debt, preferred and common equity. (Cos. Ex. 7 at 6-7.)

Finally, AEF-0hia argues that Customer Parties' adder is arbitrary and produces an
unreasonably lugh number of comparues that would fail the SEET. With the 200 basis
points adder, and using Customer Parties' benchmark ROE of 9.58 pereent, and a
threshold ROE minimum of 1158 pereent, AEP-Ohio concludes that almost one in every
four companfes in Customer Parties' comparable group of companies would have
significantly excessive earninga. Further, AEP-Ohio reasons that, pursuant to Customer
Parties' SEET analysis, if applied symmetrically, to a mean below 7.58 percent and above
11.58 percent, nearly half the comparable group companies would have earniags that were
significantly excessive or deficient under Customer Parties' proposed 200 poiirts adder.
AEP-Ohio argues that such results demonstrate excessive failure rates in the application of
the SEET with dire consequences for attracting capital to Ohio's utilities. (Cos. Ex 7 at 10-
11; Joint Int. Ex. l at Fx. JRW-4.)

3. Staff

Staff presented the testimony of Richard Cahaan, mnsaltant to the Capital Recavery
and Financial Analysis Division of the Utilities Department. 3taff s 5EET analysis
proposal is based on a three-step procem (1) determine the ROE for the group of
companies with comparable business and financdal risks; (2) establish a threshold ROE that
is signiScantly in excess of the ROE for the comparable group of companies; and (3)
calculate AEP-Olti.o's ROE for use in the SEET. (Staff Ex.1 at 1-2.)

After evaluating the SEET anaLyses offered by AEP-0hio and by Customer Parties
in this proceedirtg, as well as the model advocated by Dr. V'ilbert in the FirstEnergy
Companies SEET case,16 Staff poeits that, while each approach is eonsiderably, differart,
the results are not so different. Staff rharar•ke'iar.s A13P-Olllo's model as theoreticai,
abstract and academic and Customer Parties' model as mare traditional. Staff claims that
the Customer Parties' comparable group of companies includes an anomaty company or
isolated outlier with orke portion of its businessthat is characteriatically quite differnnt

16 In the Matter of the Appiication ofOhiu Bdison Company, TAe CkcelwrQ Eketric 1lbeminat;ng Campany, amt Tlu

Totedo Ediswt Compony for Administratton of the Sigmftmtly Ercessive Earnings Tast Under Sectron

4928.243lF1, Rsoisrd Code, t'nd Rule 4901:1-35-10, OPtio AdministraYive Cade, Case Na 10-1265-EIriAVC.
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from utility generation and diatribution assets. Staff reasons that it is not unusual to
eliaiinate the highest and lowest observations in a sample to calculate the mean and, if the
high and low outliers were omitted from the Customer Parties' process, the mean would
be 10.06 percent. In light of such a comparison, Staff reasons that Customer Parties' 9.58

percent ROE for the comparable group of companies is low. Howeier, the witrtess
acknowledges that, if the median ROE is used, Staff's proposed adjustn.ent to eliminate
the outliers would have no affect on the ROE of the comparable group of caampanies.
(Staff Ex.1 at 3A,12; Tr. III at 518).

Tn the application of SEET, the Staff declares that it is appropria#e to remgnize a
range of reasonableness as opposed to the accounting accuracy usually assocTaked with
public utility regulation. Consistent with that reasoning, Staff notes that the ROE as

presented in two exchange hinds, namely iShares Dow lones U.S. Uti'tilles Sector Indez Fund

and Utilities Select Sector SPDR Fund, have a weighted average ROE of 11.15 percent and

1134 percent, respectively. Staff offers that these independently determiz ►ed ROEs

confirm the reasonableness of the ROE offered by the parties to this case. Cartsidering the

SEET analyses of4ered and Staff's exprassed advantages and disadvantages of each partiea'
proposal, Staff witness Cahaan believes that the mean ROE for the group of comparable
companies is reasonably within the 10 percent to 11 percent range with a bit more
evidence on the higher side of the xange. (Staff Ex.1 at 3,11-13.)

Operating under the theory that "significantly excessive" is a contept of fairness,

Staff advocates that, rather than a 200-400 basis points adder to the mean of the

comparable group companies' ROE, the threshold ROE be expressed as a percentage of the

comparable group companies' benchmark ROE. The benefits of using a pereentage of the
comparable group companies' benchmark ROE incorporates an adjusdnent that works

and is reasonable in deflationary and inflationary economic canditions. Staff advocates a

50 percent adder to the comparable group of companies' ROE to establish the BSET

thresh^old. Staff explains that, in this case for 2p09, the 50 percent adder is in the
reasonable range by comparing it to CSP's current embedded cost of debt Staff argues

that if the result of subtracting the adder from the comparable ROE yields a result that is
near CSP's cost of debt, the adder 3s reasonable. Staff, therefore, recommends a SEET
threshold for CSP of 16.05 pencent before the company's earnings may be considered

significantly excessive. (Staff Ex. 1 at 13-17).

Finally, for efficiency of the annual SEET analysis, Staff proposes• ttd, in future

SEET cases, the Commission direct Staff to offer a brndm ►ar'k ROE based on an index or

coraihin ' f indices announo`d in advanoe and that parties to the caae put forward

analysis for adjustments or modifications to the indexed ben S^af lZT _

(3ar11DO28
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Oqp2sition to Staff's anal ,y '̂s

AEP-0hio argues that Staff's proposed 50 pero..nt adder is roughiy equivatent to
less than one standard deviation and is too low when the frequency witl' ► which a
company will be considered to have significantly excessive earnings is conaidered.
According to AEP-0hfo, the 50 percent adder would cause more than one out of every
three companies to be found to have sig 'mf`icantly excessive earningp. Further, AEp-Ohio
notes that under Staff s proposal, where the comparable group of comparues are right-
skewed and fat-tailed, an even greater portion of companies would be beyond the

threshold ROE. (Cos. Ex. 5 at 3940; Cos. Br. at 40-41.)

4. Commission decision on comnarable companies and comparable
comranies' ROE

Contrary to Customer Parties' claims, AHP-0bio took into account the business and

finanaal risks of the electric utility in dPtam;ning its comparable group of coa►panfes and

adjusted for the capital structure of the electric utility. AEP-Ohio's determination of the
comparable group of companies was initially determined by publidy traded companies

that share simifar business and financial risks, and the use of the beta of AEP-0hio, as

opposed to the beta of CSP or OP, does not negate the validity of the comparable group of

companies selected under AEP-0hio's analysis. The Coaunission is conoerned that

Customer Parties' determination of the comparable group of comparties was developed
from an electric only proxy group which predetermines, to some extent, the charaateristics,.
of the comparable group without any direct relationahip to the electric utility, artd, most

significantly, produces the same comparable group of companies for all Ohio's electric

utilities.

Given the divergent methods with which each party coatputed the comparable
companies' ROE, including Staff's use of two independent fndiees to confirm the
reasonableness of the resulting ROEs, the evidence indicates the compareble bendwark
ROE is in the general range of between 10 percent and 11 percent. Thus, Ehis is the range
within which the mean of the comparable companies s}hould be established. However, we
believe that the reasons cited by Staff and AEP-Ohio wars'ant estabBshing the benchmark
at the top of the range, 11 percent, rather than the 10.7 percent recommendoiby the Staff.

B. AEP-0hio 2009 Earned ROES

AMQ-(3hfs--, 4tr:ess'Fhonea..- E.-Mtct+et-p*es^ nmariy that avqWorIed_t tt^_

Companies' cakulation of C'SP's and OP's earined ROE for the 2A09 SM proposed
deductions to the Companies' ROEs and quantified the revenue producuuEg provisions of
the Companies' ESP. AEP-0hio calctilates each electric utility'e ROE by using the net
eamings available to common equity shareholders compared to the begkming and endiatg

0J,



10-1261-EL-UNC
-22-

average equity for the year ended December 31, 2009, as dictated by the Commission in 09-
786. AEP-Ohio witness Mitchell tesHfied that there were no minority interest, non
recurring, speaal or extraordinary items for CSP or OP for the year 2009. Thus, without
any further adjustments, AEP-Ohio determined an ROE for OP of 10.81.percent and for
CSP of 20.84 percent for 2009. AEP-0hio acknawledges that included in the eamings of
CSP and OP are nonjurisdiciianal earnings (exdudin8 as it proposee off-system sales) that
it did not attempt to fuIly jurisdictionalize for purposes of the 2Q09' SEET analysis;
however, AEP-0hio asserts to reserve the right to fuRher jurisdictionalize its earnirtgs if

necessary. (Cos. Ex. 4 at 3-5, Ex. TEivI 1 at 1; Cos. Ex. 6 at 7.)

Based on the Companies' deterntination of the mean ROE of the comparable grouP
of companies of 11.04 percent, the Companies concluded that OP was within the safe
harbor provision of 200 basis points above the mean of the comparable group of .
companies and, thus, did not have significantly excessive earning,a for 2009 (Cos. Ex. 4 at 3

5; Cos. Ex. 6 at 7-9).

Customer Parties and Staff aeoepted the Companies' calculation of CSP's ROE of
2Q.84 percent for 2009 and OP's ROE of 10.81 percent for 2009, excluding any adjustutents

(joint Tnv. Ex. 2 at 18; Staff Ex 1 at 18).17

1. Commission decasion on SEEsT Threshold

First, to the extent that AEP-Otr7o failed to further Jurisdictionalize its 2009 eamirtgs
for the SEET proceeding, AEP-Oluo has waived its right to do so subsequent to the
issuance of this Order. The parties to this proceeding should not be required to ievise
their position or the Commission reoonsider its Order because AEP-Ohio elected not to.
further jurisdictionalize its earnings before the application was filed.

In 09-786, the Commission conduded that, for purposes of the SEET analysis, any
electric utility earnings found to be less than 200 basis points above the mean of the
comparable group of eompanies would not be significantly excessive eandng,s ls Irt th4s
case, (Iepending on the comparable group of companies selected and the range of the
comparable companies' ROEs, the ROE spans from 9.58 percent, as Pmposed bY Custoa ►er

Paztles, to 11.04 percenk, as proPosed by AEP-Ohio. The Commission observes that under
any parties' proposed SEST anaiysis presented in this proceedjng, OP's earned ROE is less
than 200 basis points above the mean of the comparable group of companies. Thus, we
find that OP did not have significantly excessive pA*r++ngs for 2009 pursuant to Sectiam.

17 Customer Partres nonethelm note ehat it computes CSP's RC1B for 2009 as slightiy mo1e, 70.86 perowt
and thak SNL Pinantial database computes CSP's ROE at 20.82 peroenk. Custarner Pardes aualcede that
the ali.ffereDece Is immatereai. (Iohet ix±v. Ex 2 at 18.)

18 09-786, Order at 29 (Jtrtie 30,2010).
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4928.143(F), Revised Code, or pursuant to the Commission's directives in 09-786 and we
will not further analyze the earnings of OP as a part of this 2009 SEET prooeeding.

Further, we find the Companies' stra4ght-forward calculation of CSP's and OP's
earned ROE for 20a3 to be reasoxn-able, consiste ►t with the_ requfiemutents of Section
4928.143(F}, Revised Code, and the directives of the Coma+ission as set forth in 49-7809
We address the related arguments of IEU-Ohlo regarding the jnrisdictionalizatimt of CSp's
and OP's revenues above in the prooedural section of this order and, therefore, see no
reason to restate our findings on the issue again here.

To recap the position of the parties, AEP-Ohio advatues a 2009 SEET threshakl for
CSP of 22.51 percent. At the other end of the spectrum is Customer Parties, who argue
that, under its proposed SEET analysis, the threshold ROE for CSP is in the rmge of 11ar8
percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable
group of companiea which when added. to its reconuaended benchmaick ROE of 10.70

yields, in this case, a SEET threshold of 16.05 percent for CSP.

In regards to the determination of the SEBT tl+reshold, in 09-78Ey a number of
commenters requested a'bright line statistical analysis test for the evaluation of eamings.'•

While the Commission agreed that "statistical analysis can be one of many useful tools,"
we declined to adopt such a test. We concluded, instead, that "significantly excess
eamings should be determined based on the reasonable judgment of the Commissioat an a
case-by-case basis." Our Order noted the signtficant variaiioa among Ohio elechric utilities
and went on to identify specific factors whicla the Commission would consider in its case-

by-case analysis.

[T]he Commission wilt give due consideration to certain factors,
including, but not lim3ted to, the electxic utility's most recendy
authorir,ed return on equity, the elecixic utiiity's risk, induding the

following. whether the electric utility owns generation; whether the
ESP inciudes a fuel and purchased power adjustment or other
simtlar adjustments; the rate design and the extent to which the
electric utitity remains subject to weather and eoonomic risk; cnpital
conimitments and future capital requirements; indicators of
management performance and benchmarks to other utilities; and
innovaticm and industry Ieaderstup with respect to nwetistg

industry challenges to maintain and improve the competitiveness
oi 01ua^ec^ii©ury. ;iidudir^ :escarc^-- and-devnlop-m-ent

expenditures, investments in advanced technology, and innovative

19 09-786, Entry on Rehearh+g at 6(Augnst 25,2010).
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practices; and the extent to which the electric utility has advanced
state policy.

In the current case, AEP-Ohio again proposes a bright line SEEI' thr'eshoid baxd
exclusively on a statistical analys7s of comparable companies, with some regard for the
Commission`s directives. The Companies' recommendation is unreasonable and
inconsistent with the statute. As we dearly stated in 09-766:

[U]tilizing only a statistical method for establishing the SEET threshold is
insufficient by itself to meet the electric utilityr's burden of proof pursuant to
Section 4928.143(F), Revised Code. Section 4928.143(1?), Revise¢ Code,
places on the utiiity "the burden of proof for deatonstratiag that
significantly exceasive eanvngs did not occur." Passing a statistical test
does not, in and of itself, demonstrate that excessive earnings did not occur.

The statute requires us to measure excessive eamin.gs by whether °the earaed
return on cominon equity of the electric distn"bution utility is significantly in excesa of the
return on wmmon equity" earned by comparable companies. Section 4428.143(P), Revised
Code. Whether any difterent.ial between the ROE of the electsic utility and that of the
comparable companies is significant neceasarili depends on factors related to the
individual electric utility under review. While a statistical analysi8 of the variation in
returns among companies facing comparable business and fmancial riaka can provide
useful information, as indicated in our dedsion in 09-786, we will not rely exdusivety on a
statistical approach or set a generic bright line threshold based only on variations in the
retums of the comparable companies.

We find that not oady does .AEP-Ohio's proposed SEBT analysis xely exclusively on
a bright line statisticai test for its SEET threshold, it relies on the statistical analysis to the
point of producing an unrealistic and indefecisible result. if the Commission were to
accept e+.EP-Ohio's SEEf analysis to determine the t'iireshold ROE for CSP at 22.51 percent,
the Commission would be forced to accept an elech3c utiUty ROE of less th4a 22.51 percent
as not significantly excessive. Without additional comparisons to justify its SEET
threshold for CSP as reasonable, we condude that AEP-Ohio improperly relied on a
statistical test for its SEET threshold. In light of the Commission's rejecfiion of Customer
Parties' development of the cmmparable grnup of oampanies, we also rejeet their SEET
threshold range of 11.98 to 13.58 percent. Not only do we reject Customer Parties' SEET
threshold range in this case, we do not believe that theâr use of a 200400 b®ads points

^ddee terthci^^cl-sna.^R^Ei?of tt^^paral^e^up^.€^*dapa.++±e^s-iaapti^ivralated tQ_

the purpose of the SEET. We find the coaoeptual construct of Staffs proposal to use a
percentage of the average of the eomparable companies to be more appropriately related
to the purpose of the SEET.
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Although the purpose of the SEET is to be a statutory check on rates that result iut
excessive earnings, we find that one of the impacts of the SEET creates symrnetry with our
obligation to ensure that a company may operate successfully, maintain fitlancial integrity.
attract capital and compensate its investors for the risk assumed. Among the parties'
positions we fmd that 5taff s basic methoclology best gives effect to tlie statutory design to
create such symatetry. Spedfically, tlve Commission is persuaded by the fact that Staff's
proposed adder's impact, if subtracdad fram the wmparable ROE bettChuiark yields a
result that is similaz ka the company's rnst of debt Given the CommissiGn's adoption of
an 11 percent ROE, the impact of a 50 percent downwazd adjuskmertt to'the comparable
ROE results in an eamings of 55 percent, which is sinvlar to CSP's embedded oost of debt.

Therefore, 50 percent is a reasonable guide for establishing an adder.

Additionally, when there is a differential by which the return for a specific elect ric
utility exceeds the safe harbor threshold established in 09-786, the Commission must
attribute any such amount to and allmte it between eanvngs that are significantly
excessive as a result of adjustments in the utility's ESP, or to earnings that are nnt

sigrdficantly excessive because they reflect utility specafic factors, are reasonable given the

utility's actual performalce or are attributable to fackors tmrelated to the ESP.

Turning first to utility specific factors related to investment require,ments, risk, and
investor expectations, the Comm3ssion must recognize that a comparison to other firms
wi11 not fally capture company specific factors which inttvence whether a return is
significantly excessive. On a going forward basis, the Commission expects to refine the
quantitative analysis associated with these factors thmugh future SFET proeeedinga.

In its SEET appHcation, as set forth in the Order in 09-786, W. Hamrock discuases

at length in his testiniony the various factors w,hich the Com$tissiopi indiratecl it would
take into consideration in the establishment of the level of significantly excessive earnin$a
Ivfr. Hamrock discussed the capital enmmitments made by CSP for both 2010 and 2011, as
wetl as the various business and financial risks faced by CSP. The wittroass also explained
several ways irt which CSP has demonstrated positive management perforniance in

several areas. He discussed the improved service reliability experlenced by CSP

custoa►ers from 20IX3 to 2004 and the various teclnwlogfcal innovations CSP has initiated,
such as gridSMART, to its leaden;hip in energy efficiency and peak demastd response
programs. CSP eontinues to make exkensive capital investmen¢s in the state of Ohio.

Customer Parties raised a concern that CSP was not making a firm eosnmitnteent to its 2010
budget. The Commission notes that, on cross-examination, it was detnonstrated that CSP
ig_;^a.^e^rnmmi+tedfo anendinc thp pr°;eCted ^tal budlpet for 2010.

In terms of the various business and fiaancial risks di4cassEd by Mr: Hanuock in
his testimony, the Commission concurs that CSP is favng var'sous business and financ[al
risks. Despite the use of riders, some bypassable and other nonbypassable riders, the fact

"D C 0,: 13
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remains that initial capital outlays must be made to fund :nany of the activifies
enumerated by CSF. In addition to initial capital outlays that CSP must make in order to
fund its obligations under its 8SP and its provision of service in general; there are othet
risks, not clearly associated with a rider, of which the Commisaon must remain mindfUl-
For example, the Commission concurs with CSP tEut electric utilitles aare >mt assured
recavery of their generation assets due to the change in the regulatory environment; the
prospect of futnre industry restruchuing and carbon regulation is unknown; and market
prices for generation-related services are volatile. Lastly, the Coaunission gives
consideration to the cballenge of fulfilling the various mandates of SB 221, within the
context of a rapidly changing electric market.

The Comanasion also takes into consideration the fact that C5P's wvice reliabiiity,
both in terms of the number of outages experienced by its customers and the length of
those outages, has improved. C9P'a actual frequency of outages (SAIFl) went from 191 in
2003 to 131 in 2009. I?uring the same period, CSP's number and duration of outages
(CAIDI) went from 148.6 to 122.6.

Additionally, the Commission notes that C8P's most recently authprized ROE was
12.46 and, while dated, it may still be influencing earned retams and should be

acknowledged and corrsidered. We also believe, In light of the current eeenomie situatiart
across the state, it is unreasonable to overlook economic volatility in the SFIET analysia

The Commission also believes consideration should be given to CSP'a commitment
to innovation. In part4cular, the Commission believes that consideration should be given
to CSP's gridSMA.RT program. CSP's grid5MART program is a holistic lapproach to the
deployment of gridSMART aLnd, as such, as noted by Mr. Haun'ock, received the higheat
rating among all demonstration grant appltcations to the U. S. Department of Energy.
Further CSP has agreed to initiate a Phase 2 gridBMART program?o

Lastly, the Commission must also include in its consideration CSF's efforts to

advance Ohio's energy policy and future committed capital investments. CSP far
exceeded the established benchmark requirements both in the area of energy efficiency

and peak demand response. CSP mntinues its innovation efforts and dedfcation to Ohio's
energy policy by its commitment to provide $20 million in funding to a sotar project in
Cumberland, Ohio. Not only wi11 &is project advance the state's energy policy, but it wiA
also bring much needed economic development activity to Ohio. Variotn parties noted
that this commitment was contingent on several other factors and questioned the
appropriatenegs-Of ^v-ing aRy ca,-^deiatiar nr^is irsveehseent.-The-Csmmiqsios►_remains

confident that this project will move forward and the fands will be ea<pended for this
project in the near future. Neverthele^ should this project not move forward in 2012,

20 See AEP-Ohio Notlce of Withdmwai of the Stipdation f31ed Decesber 16, 2Q1Q.

^^
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such that the funds are expended in 2012, the Commission requires the $20 milllon to be
spent in 2012 on a similar project.

Giving due consideration to the aforementioned factors, and keeping in mind the
nature of the SEEr, the Commission believes that Staff's 50 percent baseline adder should
be adjusted upward. Thus, the appropriate peroentage to be added to tite mean of the
comparable group compardes is 60 permnt which in this case yields a Si»$t threshold of

17.6 percent.

i:!±stment.s to CSP's 2009 EarninasC. Ad

1. Off-s^ste{n sales

(a) AEP-Ohio's SEEr a»vlication exclvdes 055

AEP-Ohio submits that its ROEs should be reduced for OSS margins (after federal
and state income taxms). Based cxit AEP-0hio's interpretation of Section 492$.143(F),
Revised Code, only thase earnings resulting front adjustments iarluded in AEP-0hio's
ESP are part of the SEET analysis proceas. AEP-Ohio reasons that Qa.S rnargins are based
on wholesale transactions, approved by FERC, and excluding 0S5 margins from SEET
complies with we11-settled federal eonstitutional law. AEf'-Ohfo argues that under federal
cronstitutional law, the State is preemptcd from interfering with the Companie8' abtiity to
realize revenue rightfully received from wholesale power sales ptiusuant to catntracta or

rates approved by FERC. Paci/ie Gae & Electric v. Energy Resources Comm., 461 U.S. 190

(1983) (Energy Resawces Cmnm.): NanfahaTa Power & Light Co. o. Tfwrnbwg, 476 U.S. 953

(1986) (Nantahata); Mississippi Power & Light v. 1Vtississippi, 487 U.S. 354 (1988) (MP&L);

Pacifu Gas & Eiectrie Co. v. Lynch, 216 F. Supp. 2d 1016 (1V.D. Cal. 20Q2) (LynCh). AEP•Ohio

extends that reasoning to conclude that, just as the state may not trap FERC-approved
wholesale power costs, It may not, in effect capture or siphon off the 'svenue tts:
Companies receive from FERC-approved wholesale sales for the purpose of reducing the
retail rates paid by Ohio customers. Any such order by the Coarmissim according to

AEP-Ohio, would conflict with the Pederal Power Act and Congress' power under the

Supremacy Clause. AEP-Ohio further alleges that ttus type of etmkoniic ptotectionism
would also violate the federal Commerce Clause. New Engtantl Poruer Co. v. New

Hampshire, 455 U.S. 331(1982) (NEPC). Thus, AEP-Ohio declares that it would be nnlawful
for the Companies' 05S earndngs to be included in the computation of any significantiy
excessive eamings. To that end, AEP-Ohio proposes that, to avoid any jurisdictional

_ c^on lict,-ei°SS margins 1ie^eci^tded-uo,..^.-,^,h :o^^.'ra!aga *^+ ^'+;lv ^,^t1LSectton _

4928.143(F), Revised Code. Consistent with this reasoning, AEP-Ohio reduces it earninBs
attributable to common stock after taxes and adjusts its ROE for CSP from 20.84 percent to
18.31 percent. (Cos. Ex. 4 at 5-6, Ex. TE[vl-1; Cos. Ex. 6 at 6-7.)

O"CeO3a
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(b) Staff e positicros as to oSS

Staff takes no position on the indusion or exclusion of OSS from the SEET analysis.

However, Staff argues that the Companies' calculation to exclude 06S frotn CSP's earned
ROE is incorrect. According to Staff, to appropriately exdude OSS nW$1n^ fwm CW$
eatned ROE there must be an adjustment to the equity base of the ROB. Staff adjusts the
denozninator, common stock equity, to account for that part of the equity which finances
the gerneration plant which facflitates OSS- To make the adjuslm.ent, Staff first calculates
the amount of equity that supports productior► plant, which is 51S pereent of (5P's total

equity. The next step is to allocate that po2tion of equity to OSS by using the ratio of sales
for resale revenues to total sales revenues, which equals 13.9 percent. Staff`s calculaliort
results in $93A million of the total average equity of $1,302.6 millfon being allocated to

OS.S, leaving the remaining average equity balance at $1,2092 miAion. As adjusted by
Staff, CS''a ROE after exduding OSS, acknowledging the rnrresponding equity effect,
produoes,an earned ROE of 19.73 percent as opposed to the 18.31 percentoffered by CSP.
(Staff Ex. I at 19-21, Ex. 3.)

Customer Parties oppose any adjustment to CSP's earned ROE of 20.84 percent.
NonetheIess, if the Commission elects to exclude OSS margins from C9P's earned ROE,
Customer Parties admit that the Staff's proposed revision to the calcnlation is an
appropriate starting point although it understates the conipany's earned return. (joint Inv.

Br. at 29-31.)

AEP-Ohio explains that, despite Staff's claims that the Companies' calculatioun to

exclude OS5 from CSP's earned ROE needs to be refined, acoording to AEP-Ohio, the
calculation is consistent with the Commission's directive as to the calculation of equity ia

09-786 (Cos. Ex. 4 at45; Tr. at 78).21

(c) C tus omer Parlies' ggsition on 05S

Customer Parties, as supported by OPAE, vehemently oppose any adjustment to

CSP'a earned ROE of 20.84 percent including OS.S- Customer Parties reason that OSS are

sales by the utility to individuals or entities that are not Ohio retail customers. OSS are
possible, Customer Parties explain, by generation plant that otherwise produces power for
Ohio retail electric custmers; generation facilities bnilt for the benefit of and funded by
Ohio customers. Customer Parties are adamant that CSP's jurisdictlonal cuatomers have
funded a return on as well as a return of the generation assets used for OSS transactions.

--Tinu, ,̂, Customer aart:^ .u^d 3P^^ r^as ^aat__^is^+^iy^c}uitable to include OS5 earninps

in CSP's SEET calculation. (Toint Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.)

21 09-786, Order at 18 Cfune 90, 201U) Entry cn Rehearing at 6(Augus! 25, 2010).

3`
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Customer Parties offer that in 2009, CSP's earnings frortn OSS were $32,977 milhon,

in comparison to CSP's total earnings of $271,504 rnillion, 12.1 percent of CSP's total

earnings. If, as AEP-0hio requests, earnixip from OSS are excluded from the SEET

analysis, Customer Parties argue that the Comm3ssion would be comparir ►g 87.9 percent of

CSP's earnings to 100 percent of the earnings of the comparable group of companies,

biasing the SEET aaalysis in favor of AEP-Ohio. Customer Parties plead that such a

comparison is in canflict with the language of Section 4928.143(F), Revised Code, and will
render the SEET analysis meaningless and asymmetrica{. Further, Customer Parties
contend that OSS are an inherent component of the company's earnings, as psesaribed by
generally accepted aceounting principles, as such earnulgs ane reported to the Securities
and Exchange Commission (SF:C) and FERC. Customer Parties declare that modifying

such reported earnings would be inconsistent with federal law as well as PERC and SEC

accounting standards. (joint Inv. Ex. 2 at 2124; Cos. Ex. 4 at Ex TEM-1.)

Moreover, Customer Parties note that Ohio customers are paying CSP for its energy
efficiency programs instituted pursuant to Sedion 4928.64, Revised Code, which factlitate
OSS. On that basis, Customer Parties believe it is unreasonable to exdude OSS margins
from the SEET analysis. Incorporating OSS margins in the SEET analysis. serves as a form
of off-set to the energy efficiency costs incarred by CSP's customers and promotes the
policy of the state, under Section 4928.02(A), Revised Code, to ensure the availability of
reasonably prioed retail electric service to Ohio's conaumers. (joint Ink Ex. 2 at 23-24; Tr.
253-254.)

In regard to the FERC jurisdictional claims made by AEP-Ohio, 4^ustomer Parties
retort that there is no valid federal preemption prahibiting consideration of C15S earnings
in retail ratemak9ng. Customer Parties assert that several other state commissions have
done so. (Joint 1nv. Bx. 2 at 24.)

(d) Commission decision on 038 margins

Initially, the issue of OSS marg9ns in the SEET analysis was considered by the

Commission in AEP-Ohio's FSP proceedings. Numerous interested stakeholders also

participated in 09-786 and offered their position on the issue of OBS in that proceeding.

While the Commission offered guidance on numerous aspects of the issaes raised as to the

application of the SEET, in regards to OSS, the Commission determined that the issae was

more appropriately addressed in the individual SEET proceedings. As the Commission

had hoped, in this case the Companies and Customer Parties have expanded and cUrified

;3-,ei: pos4tions_ea,.d-l'ave_rf-Wnded n,.,text tathe_effesls of each position presented as part

of this SEET analysis.

We are required to consider not only whether the electric utility had signiflcantly

excessive eamings but also whether its ea+'minp are the resuit of adjustments in its ESP.

Where it can be shown that the electric utility reoeived a return on its OSS, which if

U C, Cl 9 3 7 '
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included in the calculation could unduly increase its .ROE for purposes of SEET
comparisons, OSS margina and the related equity in generation facilities should be
exduded from the SEET calculatiam. Thus, without reaching the federal and constitutional
law arguments, we wiIl exclude OS5 and the portion of generation that supports M frrnx►

the SEET analysis.

With the exclusion of O5S margins irom the SEET analysis, we Cind it necessary to
correct, as Staff recommends and Customer Parties at least aacept as cormaeptually correct,

to account for the equity effect of the exclusion. Therefore, we reduce CSP's earrmings to

exclude OSS and similarly adjust the calculation to account for that• portion of the
generation faci]ities that supports OSS. Accordingly, the Commission recalculates CSP's

ROE, exduding Oss and inwrporating the equity effect of excluding C%,.to be 19.73

percent.

2. Deferrals

(a) AEP-Ohia

In AEP-Ohio's SEST application, the Companies exclude what it refers to as
"significant" deferrals- deferred fuel adjustment dause revenues (indud3ng the interest on
carrying costs and the equity earrying costs component an the deferred fuel) and deferred
eoononuc develapment rider (EDR) revenues from CSP's ROE for SEET purposes, thereby
reducing CSP's ROE frnm 1831 percent (with OSS excluded) to 15.99 peacent (excluding
both 05S and deferrals) for 2009. AEp-Ohio calculates CSP's deferrals to total $47.2
million. AEP-0hio argues that this exclusion is critical for the Companies to preserve the
probability of recovery of the deferred fuel cost as it is a necessary basis.fosr the uttiity to
record and maintain the regulatory asset on its baL'ave sheet and for the Commission too
direct the phase-in of tate increases as permitted pursuant to Section 4928.144, Revised
Code. The Companies also argue it is inappropriate for the Co+r+n-dsion to consider
refunding earnings through the SEET analysis that the Companies have not actually
collected from customers. (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex. TEM+6.)

(b) Oth.er garties' position regarding deferr+als

(1) Customer Parties

Cnstomer Parties view FAC and EDR deferred revenues as deferred rate inaeases
puFSUant:fr`u^^5° ^^hieh ;o:^ate to ^e^ --r'!'ngR-apPaoy^^l-1zy the Commission and_
subjecE to refund to customers, Custame: Parties argue that deferred expenses only affect
earnings in the year of the deferral and there is no effect on earnings in future yeara. In
future years, revenues and expenses are matched with no effect on earnings. Customer
Parties recommend that any excess earnings first be used to eliminate or reduae the

0 c t) () a.Ibs
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regulatory asset created by the deferral on the electric utility's books as of the date the

refund is effective. (foint Inv. Ex. 2 at 6-7,15 26, 25-26.)

(2) Staff

Like OSS, Staff takes no position on the inclusion or exdusion of deferrals from the
SF1;T analysis. However; like the adjustment for OSS, Staff azgues that the CompanieW
calculation to exchxde deferrals from CSP's eamed ROE is iacorreet and requires an
adjustment to the denominator to acoount for the equity effect of the exclusion ftom
revenue. As adjusted by Staff, CSP's ROE to exclude deferrals, acknowledging the
corresponding equity effect, produces an earned ROE of 18.74 percent as opposed to the
1852 percent (deferrals only excluded) offered by CSP. (Staff Ex.1 at 19-21, Fx. 3.)

(c) Commission d 'sion O^als

Unlike OSS or extraordinary or non-recuriiag items, deferrals should not be
excluded from the electric utllity's ROE as requested by AEF-Ohia Consistent with
generally accepted accounting prindples, deferred expenses and the associated regulatory
liability are reflected on the electric utility's books when the expense is incurred.
Subsequently, with the reeeipt of deferred revenues, there is an equal aatortizatioa of the
deferred expenses on the electric utility's books, such that there is no effect on earnings in
future years. Accordingly, we are not persuaded by the arguments of AEP-Ohio to adjust
CSp's 2009 earnfngs to account for certain significant deferred revenue.

D. Caoital reouircements for fu' d Ohio investmen

In support of its future committed investments, AEP-Ohia offered iis astaal
construction expenditures for 2007 through 2009 and capital budget forecast for 2010 and
2011 categorized by new generation, environmental, other generation, transmission,
distrrlaution, gridSMART and corporate/other. For the ESP period, ASI'-Ohio offers a
plan to invest $1.67 billion in Ohio. More specifically, AEP-Ohio had total comstcucHon
expenditures for the year 2009 for CSP of $280,108 million, and for 2010 and 2011 project ^
construction expenditures of $256,100 million, and $186,969 ntillion, respectively.
and above the fuiuze comm9tted investments set forth in the Companies' construction
expenditures and budget projeciions, AEP-Oltio notes a cammitment to make a capital
investment associated with the company's compliance with its alternative energy portfolio
requirements pursuant to Section 492&64, Revised Code. CSP has made a commitmerrt to

^rv^at °^0 ;7,i};€^te-support^.^e-developa^?er^t^^alar^e solar farm near Cumberland,

Ohio, and entered into a 20-year purchase agreement for all of the faciliWs power. CSl'

also plans to expand its gridSMART project to its entire servioe territory. (Cos. Ex. 6 at 16-

18, Ex. JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr. 289-290, 687-690.)

e 3 ' () .̂.'^^9
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1. O^pposition to the committed future investment clkns

Customer Parties opine that consideration of future committed investments is a
factor to be considexed ia asSWation with the development of comparable companies, the

establishxnent of the threshold ROE and any adjustment tuoaze tiu^^. To that

Customer parties note that its develo ment of the comparable of com panies
includes consideration of the fixed asset turnover ratio as part of the business and fin2^
risk measures. IEtT-Ohio and Customer Parties also note that, using csrs

construcEion expenditures as a baseline of $250.108 million, CSP's budgeted pvoOctiOm are
der

declining through 2011. The intervenors argue that the Commission shovld an1Y
future committed investments during the ESP period that are funded bq the electric utility
itself and which are beyond the utility's normal rate of funding. Further', CUStouter Parlies
challenge AEP-Ohio's commitment to construct the projects on which the budget
projections are developed. In light of the tenuous nature of the e4mmitted [uture
investments, and the fact that CSP's future capital commitments are declining during the
ESP period, Customer Parties implore the Comatieaion that, atthough it is required to give
consideration to the electric utility's future committed capital investments in Ol-do, in this
instance, it is not appropriate to take future fnvestments into odnsideration. OPAE joins
Customer Parties in its conclusion that there should not be an upward adjustment in the
SEET or a reduction in any refand due customers for future committed inveshnents. (Joint
Inv. Ex 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br. at 47-56; OPAE Reply Br. at 9; lBU

Ohio Br. at 22-24.)

In its response, AEP-Ohio notices that Staff did not aclcnowledge the evidence
offered concerning the Companies' committed capital investments snd staks that the
other parties to the proceeding mischaracterize the approAmtely $1.7 billion iavestments
as merely "business as vsual " Affi'-01rio argues that Seclion 4928.193(F), Revised Code,
clearly allows the consideration of the ut^7ity's future eommitted investments without
limitations as to ESP period and no language in the statute reqvires that ttie investment be

the
unreimbursecl st+arehold^-funded contribuflons. AEP-0!no is of ^eôpinian that an

statute does not require the future investment to be extrao^ l
ydinary ^ Rule^4901:135-

historical baseiine o£ investments. The Companies rely g^b'e
03(C)(10)(a)(lii), O.A.C., in supporE of the notion that the capital b^d$et forecasb are

indicative of the electric utility's "capital requirements for future committed investtments."

AEP-Ohio contends it would be arbitrary and caprieous to only arnsider the electric
utility's incremental future capital investments that increase annuaIly year-after-year.
AEP-0hio reiterates that while aIl of the projects in the forecasted bixdget have not

complete e manageme r^ieess^ppro'du'a^l^°f^ p^°"1 `^ thp Projects-listedd

for 2010 and 70-80 percent of the projects listed for 2011 have received the necessary

management approvals. (Cos. Reply Br. at 28z35.)

ComMkion Decision

-32-
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As required by the statute and as discussed above, the Commissioit considered the

etectric utility's future committed capital investments when rendering its decision on the.
9EBT.

2. Other ad^xstments to CSF's 2009 ss

(a) AEP-Ohio

As part of its SEET application, AEP-Ohio presented a narrative of inforntatim
regazcling the Compainies' risk and performaztce. AEP-Ohio notes that as an Ohio electric
utility that owns gerwration, it faces numerous risks induding risks associated with: the
lack of guaxanteed recovery for generation assets; customer shopping; the term of the
Companies' approved ESP and the unanticipated shutdown of generation statiams;
environmental regulation; and mazket-price impact for generation-reWed services.
Further, the Companies contend that they face rLsk.s associated with the variability and
uncertainty of its retail revenue stream and weather.

As for the Companies management peifiornance and industry benchawks, AEt =
Ohio notes that since 2005, C`''iP and OP have consistently performed very we71 on
cnstomer satisfaction surveys. Further, AEP-Ohio notes that its SAII•'T end CAIDQ 1+eve
improved since 2003 through 2009. The Companies state that they are leaders in the
industry regarding advances in electric generation and tranamission technologies. CSP
and OP invest in O'hi.o and uu►intain a significant tax base throughout the state with a totat
econamic impact that exceeds $2 billion per year. CSP states that its gridSl4fART project
received the highest rating among all such applications presented to the U.3: Department
of Energy (U9 DOE). AEf'-Ohio asserts the Companies regularly participate in various
industry efforts to streeigthen interoperability standards and cyber security. AEP-Ohio is
working in collaboration with US DOB to advance carbon captnre and sequestration
technologies. AEP-Ohio alsQ elaims that its energy efficiency and demand reduction
programs have the potential to save Ohio consumers $630 mi]]ion and reduce power plant
emissions. Finally, AEP-Ohio emphasizes that CSP achieved 202 percent and OP achieved
171 percent of their respective energy effidency benchmarks for 2009. (Coa Sx. 6 at 19-24,
Fx. JH-2.)

cLT c^', o''2U
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(b) Other 'es' position

Customer Parties reason that any consideration of the additional factors offered as

directed in 09-786 do not negate any significantly excessive eiarnengs by CSP in 2009 and
any consideration of such factors as to CSP and OP, jointly, or ;9EP-0hio, are paroln'bited

pursuant to the language of the statute. indeed, Customer Parties assert that the return on

equity in CSP's last general rate case was 12.46 pezcent,n the most recent ROE in CSP's

rider cases of 10.50 percenO and the company's 2009 actual ROE of 20.84 percett is a
strong indicator of signiflcantly excessive earnings. Further, Custotner Parties argue that
evidence presented by AEP-Ohio on the business and finandat risks faced by CSP does not
justify any additional further consideration than what the Companies have reflected in
their comparable group of companies. Customer Parties and OPAE offer that only a smaU
portion of CSP's customers are actually shopping and, according to their calculations, CSP
has been sufficiently wmpensated for the shoppmg risk by the provider of Iast resort
(POLR) charge. (joint Inv. Ex. 2 at 30; Joint Inv. Reply Br. at 4049; OPAE Br. at 6.)

Trt addition, Custoa►er Parties argue there are other factors that reduce or neutr'alize

the risks alleged by AEP-Ohia Customer Parties note that CSP's ESP indudes a FAC that

protects CSP and OP against rising fuel oosts. Customer Parties also note that CSP's ROE

of 20.84 percent was the highest reported by Ohio's electric utilities; the highest among the

company's affiliates in the AEP East power pool; and the highest ROE aaiang all investom-

owned regulated electric utilities ia the United States. Custa¢ner Parkles submit that these

factors likewise must be considered by the Commission in making its dedsion as to CSP's

2009 ean-tings. (Joint Inv. Ex 2 at 18-20; Joint 7nv. Reply Br. at 44-48.)

Commisgion decision on addiUonal factors

As discussed previously in our discuasion of the SEET threshold, the Conunission
lias considered these arguments in its establishment of the threshold.

Commission's Conclusions Regargi,ine AEP-Ohio's 2004 SM

In comsideration of the Commissiom's eondusion as discussed above regarding the
application of the SEET to OP for 2009, the Commission finds that under any pasties'
proposed SEET analysis pre.sented in this pt+oceeding, OP's eamed ROE is less than 200
basis points above the mean of the comparable group of companies. Thus, the

22 Tr. at 214-21&
23 In fho Matfer of the Applieatime of Calanrbee Southern Poanr Company arui t7kio Paaaer Compnny to Estabt{sh

Envlroaraentai lameslmrnt Carrying Coat Ridus, Case No. 10-153EL-H'D$ Finding & Order (Auguat 25,
2010); and Sn the Matter of the Rpplicuttae ofColunsbus Soufharn Pouwr Com" to UprlaGe fes gridSlVTftRT

Rider, Case Na 10-164-E[.-RDR, Pinding & Older (August 11, 2010).
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Commission concludes that OP did not have significantty excessive earnings for 2009

pursuant to Section 4428.143(F), Revised Code, and the Commission's directives in 09-786.

Next, in regard to CSP, consistent with the findings discassed above, the Commission

finds:

Petrettt $iamillions

CSP's earned ROE for 2009 20•84 271•5M

Exclusion of OSS with equity effect 19.73

Threshold ROE for 2009 SEET 17.6

Difference (19.73 -17.6) x $ 20.039" 2.13 42.683
CSP's 2009 Significantly Excessive Earnings
Sub'ect to Return

The Commissfon directs CSP to apply the signi8cantly exoessive eamings, as
determined in this Opinion and Order, first to any deferrals in the FAC acc:ourtt on Cws
books as of the date of this order, with any rea+aining balance to. be credited to CSP's
customers an a per kilowatt hour basis beginning with the first billing cycle in February
2o11 and coinciding with the end of the current ESP period. Additionally, the
Commission finds that any balance credited to CSP's customers will not be deducted from
the Companp/s earnings for purposes of the 2011 SEET review.

Jn the Companies' ESP case, the Commission approved an increase in rates for 2011
of six percent of total bill. With the Cotnmission's deterrnination of signifncantly excessive
earnings for CSP in 2009, the Commission directs CSP, consistent with tltis Opinion and
Order, to adjust its tariff rates, aorordingly.

FinaRy, in regards to Staff recommendation to offer a bendunark ROE based on an
index or combination of 9ndices as the starting point for the annual SEEi', the Commission
will continue to mnsider the proposal and addrese any amendmeat to the SEET prooess bp
entry to be issued in the near future.

24 Joint Int. Ex.2 at 17.

i1 tiro 4a
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FINDINGS OF FACT AND CONCLUSTONS OF LAW:

(1) CSP and OP are gublic utilities as defined in Section 4908.02,
Revised Code, and, as suc3t, the compan9es are subject to the
jurisdiclion of this Commis®ion.

(2) On September 1, 2010, CSP arul OP fded an application 'for
administration of the SEET in accordance with Secrton
49228.143(F), Revised Code.

(3) Intervention in this case was granted to OCC, E;I.I-Ohio, OPAE,
OEG, APTN, OMA, OHA and The ICroger Company.

(4) The hearing in this case commenced on October 25, 2010, and

concluded on Novembet 1, 2010. Three witnesses testiEfed• on

behatf of AEP-Ohio, two witnesses testified on bebalf, of

Customer Parties, and one witnesses testified on behalf of the
.Commission Staff

(5) Initial briefs were fited on November 19, 2010 and/m• reply
briefs were on fited on November 30, 2010, by AEP-Ohio, Staffi
Customer Pardeo IEU-Ohio and OPAE.

(6) AEP-0hio waived its right to further jvn+Yl;f►+mAi±m its
earnings in this SEET proceeding.

(7) OP did not have significantly excessive earnings for 2009
pursuant to Seetion 4925.143(F), Revised Code, and the
Comnnission's safe harbor provision.

(8) CSP had signifirantly excessive earnings for 2009 pursuant to
Section 4928.143(F), Revised Code.

RDE '

It is, therefore,

ORDERED, That IEU-Ohio's motion to dismiss AEP-Ohio's SEEP applicatwn is

denied. It is, farther,

ORDERED,11iat CSP apply the significantly exoessive earnings, as determined in this

Opimion and Order, first to acry deferrals in the FAC account on CSP's books as of the date

25 The xeply lrrief filed by Customer Paztie did not ]nclude OMA nr OHA as a " t® the brief. Only

OCC, APJN and OEC are Gsted as parties to the reply b r+ef.

a,, ^;,
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of tt»s Order, with any remaining balance to be credited to CSP's customer bilLs beginning
with the first bilting cycle in Febraary 2011. The bill cnedit shall be on a kilowatt hour
basis and coincide with the end of the current ESP period. It is, further,

c.3RDERED, That AEP-Ohio comply with its commitments as set forth in its notice

of withdrawal of the Stipulation. It is, fnrtber,

ORDERED, That a copy of this Opinion and Order be served upon all parties and

other interested person of record.

THE pUgLIC U'fILITiE5 COMMISSION OP OI3f0

AVVeriePau1 A. Centotella VAU^mnde

^i ^ • ^^ ^^'®r!Clysrony

I L. Roberto

GNS/JRj/vrm

Entered in the journal

JAN 11 F011

Rened J.jenkins
SeQetary



BEFORE

THE PTJHLIC UTILITIES COMMLSSION OF OHIO

In the Matter of the Appli.cation of
Columbus Southern Power Company
and Ohio Power Company for
Administration of the Significantly
Excessive Earn9ngs Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-1261-EL-TJTdC

CONCURRING OPINION OF COMIyII3.SIQNER CHERYI. L ROBERTO

I generally concur with my colleagues as to the matters discussed within the majority
opinion and with the conclusion that CSP enjoyed signiftcantly excessive earnings which
must be retumed to consumers.

However, I would have pzefenred that my colleagues and I could have considered
another alternaflve to the tirning and methodology for the consideraiion of Off Systerns
Sales (OSS). Recognizing that we may only consider excessive eamings resulting froan
"adjustments" granted in an electric security plan, we account for this by excluding the OSS
from the return on equity (ROE) reported by CSP on its FERC Form Na 1, thereby reducing
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET analysis. I am
concerned that this method may skew the SEET analysis by an improper weighting of 05S
while also failing to account for any other earnings that were not the resalt of
"adjustments." A better practice may have been first to detent+ine what earnings are
significantly excessive by calculating aII eamings over the SfiET threshold (i.e, earnings that
increased the ROE from 17.6 percent to 20.84 percent). Recogpizing that soam of these
earnings were due to "adjustments" but the remaining were due to any t ►u.mber of factors,

including but not limited to OSS, one could allocate the PAn+tngs between adjustment-
related and nonadjustment-related earnings. The most straight-forward method to
accomplish this would be to calculate a simple ratio of total revenue resulting fi-om
adjustments (collected and deferred) to total earnings. It Is that ratio applied to the
calculated significantly excessive earnings that would reasonably identify what proportion
of those earnings resulted from adjustments. However, because the record does not contain
total earnings resulting from adjustments both collected and deferred, this cakulation is not

possible.

ere ore,Vcomcurwi'fh e maI iy:

Cheryl L. Roberto

C,^iX 10
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BEFORE

THE PUBLIC UTILITIES COIvi1vIISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4926.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Adrninistrative

Code.

Case No.10-1261-EL-UNC

FINDING AND ORDER

The Commission finds:

(1) By Opinion and Order issued January 11, 2011 (SEET Otder),
the Conunission concluded that pursuant to Sect9on 4428.143(F),
Revised Code, Columbus Southern Power Company (CSP'# had
significantly excessive earnings of $42.683 million for 2009: The
Commission directed CSP to apply the significant[y excessive
earnings first to any deferred fuel adjustment clause (FAC) costs
on CSP's books as of the date of the SEET Order, with any
rernaining balance to be credited to GSP's customerrs on a per
kilowatt (kWh) hour basis begirming with the first billing'cyde
in February 2011 and coinciding with the end of the current ESP

period.

(2) On January 21, 2011, CSP filed tariffs to implement the
directives in the SEE'r Order. The proposed tariffs are to be
effective with the first billing cycle of February 2f711 and expire
with the last billing cycle of December 2011. CSP proposes that
any over or under reconciliation be addressed in the subsequent
FAC audit. Based on CSP's calculations, all C5T' castorner's,
including special contract customers, will receive a credit of
$.001256 per kWh.

(3) Upon further consideration of the applicatian of the credit to all
customer bills, the Comrnission clarifies that reasonable

errangem ĉtstormrrs-viwrreccive-ser,' '
rate supported by delta revenue recovery are not entitled to
both the discount rate and a SEET credit. Aeoordingly, CSF is
directed to revise the SEET credit calculation to omit such
reasonable arrangernent customers and file revised tariffs.
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(4) CSP is directed to immediately fde revised tariffs consistent
with this Order to be effective with the first biIling cyde of
February 2011 and expire with the last billing cyde of Dece.mber
2011. In light of the short timeframe remaining before these
tariffs must go into effect, the Commission finds that the revised
tari€fs shall be approved to be effective as of the date of f•aling,

contingent upon fiinal review by Staff.

-2-

Itis,therefore,

ORDERED, That CSP's January 21, 2011, tariff filing, as modif•iied by this finding

and order, should be approved as set forth in findings (3) and (4). It is, further,

ORDERED,'That CSP be authorized to immediately file, in final form four complete
copies of tariffs consistent with this finding and order. CSP sliall file one copy in thts case
docket and one copy in the company's TRF docket (or may make such fid'ling electronically,

as directed in Case No. 06-900-AU-WVR). The remaining two copies shaU be designated
for distribution to Staff. It is, further,

ORDERED, That the effective date of the new tariffs shall not be a date eaxlier than
the date on which the revised tariffs are filed and the date this fnding aad order is issued
for bills rendered with the first billing cycle of Pebruary 2011. It is, further,

ORDERED, That nothing in this finding and order shaIl be binding upon thls
Coxnmission in any subsequent investigadon or proceeding involving the justness or
reasonableness of any rate, charge, rule, or regnlation. It is, further,

ei-129 is!)
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ORDERED, That a copy of this Finding and Order be served upon all parties of

record.

THE PUBLIC t7TIL.ITIES COMMISSION OF OHIO

paul A. Ceatolella
A

Cheryl L. Roberto

GNS/ vrm

Entered in the Journal

JAN 2'i IC,lL JAN 2 7 2011•

Rene6 J. Jenkins
Secretary

_ `. f

0-af-
Valerie A. Lettunie

^^



BEFORE

THE PUBLIC UTILITIES CONIIvIISBION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for
Aclministration of the Significantly
Excessive F.arnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-1261-EL•UNC

CONCURRING OPINION OF COMMISSIOIriER PAUL A CHN'I^LELLA

I concur in the result of the Comuiission's Finding and Order in that it produces
an impact for consumers that Iargely approximates that wlrich I believe to be
appropriate. While I find the Order's irnpact to be reasonable, for cusnmers who are
served under the Conunission-approved specisl arrangements addresseli in the Finding
and Order, I would have preferred to make the prospective aajustrnents req°ured'uuier
Section 4928.143(F), Ohio Revised Code, by reducing the costs, uuentives, and foregone
revenues recoverable through the Company's unavoidable Economic Development

Rider.

Paul A. Centolella, Commmssiomer

^^ 9 1 ?^t U
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BEFORE

THE PUBLIC UTILITiB.S COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southem Power Company and Ohio Power ) Case No.10-1261-HL UNC
Company for Administration of the )
Significantly Excessive Earnings Test under )
Section 4928.143(P), Revised Code, and Rule )
4901:1-35-10, Ohio Administrative Code. )

ghrruV ON RHHEARING

The Conunission finds:

(1) On July 31, 2008, Columbus Southern Power Company (CSP)
and Ohio Power Company (OF) Uointly, AEP-Ohio or ; the
Companies)' filed an application for a standard service offer
(S5p) pursuant to Section 4928.141, Revised Code. The
application was for an electric security plan (BSP): iz'

accordance with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Commission issued its opinion and

order (HSP Order) modifying and apProvu'g AHP-Ohio's F5P.1
By entries on rehearing issued July 23, 2009 (First ESP EOR),

and November 4, 2OD9 (Second ESP BOR), the Commis:sion
affirmed and clarified certain issues raised in AEP-Ohio's ASP

Order.

(3) On September 1, 2010, AEP-Ohio filed the, instant appiication
for the adtninistration of the sigidficantly excessive ean>(ngs

test (SEIsT), as required by Section 4928.143(F), Revised Code,
and Rule 4901:1-35-10, Ohio Administrative Code (O.A.C.): By
entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for' ;this
proceeciing.

(4) Motions to intervene were timely filed by, and intervention
granted to, the following entities: the Office of the Ohio

-csFsucs:ers'-CWinsat (nCqSihio EnerxY Group (OIRG),
Appalachian Peace and Justice Network (APJN), Ohio

Manufacturers' Association (OMA), Ohio Hospital Association

(OHA), Ohio Partners for Affordable Energy (OPAF), and

1 In re AEP-Ohio, Case Nos. 09-917-EL-SSO and 09-918-fiLr%O.

Ijo^9a
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Industrial Energy Users-0hio. (IEU-Ohio). Pursuant to' the
entry issued December 1, 2010, The Kroger Compaay (IGroger)
was granted limited intervention to participate in the SEET

case.

(5) On January 11, 2011, the Commission issued its Opinionl and
Order (SEET Order), pursuant to the requirements of Se¢tion
4928.143(F), Revised Code, and the Commission's directives in
In the Matter of the Investigation into t}oe Develpment of the

Sigrrificantly Excessim Earnings, Test Pursuant to Ame'nded

Substitute Senate Bill 221 for Electric Utilities, Case No. 09+786-
EL-UNC (09-786). In the SEET Order, the Couunission found
that under any party's proposed SEET analysis presented in
this proceeding, OP's earned return on equity (ROE) is: Iess
than 200 basis points above the mean of the comparable group
of compaanies. Thus, the Comm9ssion concluded that OP did
not have significanfly excessive earnings for 2009 puisuaflt to
Section 4928.143(F), Revised Code, and the Commission's
directives in 09-786.

As to CSP, the Commissfon ultimate2y concluded that, based
on an earned ROE of 20.84 percent for 2009, CSP ^ had
sigidficantiy excessive earnings of $42.683 snillion.
Accordingly, the Commission directed. CSP to apply; the
significant(y excessive earnings, first to any deferrals in the fuel
adjustment clause (FAC) account on CSP's books as of the date
of the SEE'I' Order, with any remainl.ng balarice to be creFiited
to CSP's customers on a per kilowatt hour (kWh) basis
beginning with the first billing cycle in February 2011, and
coinciding with the end of the current ESP period. The
Comm9ssion also concluded that any balance credited to CSP's
customers would not be deducted from CSP's earnings for
purposes of the 2011 SHET review.

(6) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with retipect
to any matter determined by the Commission, within 30:days
of the entry of the order upon the Commission's journal.

(7) On February 10, 2011, applications far rehearing were filid by
Customer Parties,2 CSP, IEU-Ohio and OPAE. Memoranda

2

-2-

Originally, Customer Parttes included OMA and OHA. However, emtbee the reply ba3ef nor a"
appiica8on for rehearing foed by Customer Parties included OMA or OHA as parties to the pteadings.
Only OCC. AI'IN, and OEG are llsted as parties to the reply brief and apptiaHon fim rehearing.
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contra the various applications for rehearing were filed by C'BP,

IEU-Ohio, Customer Parties, and OPAE. In their appHcations
for rehearing, the parties raise a number of assignments
error, alleging that the SEET Order is unjust, unreasonable,

and/or unlawfuL

(8) On January 21, 2011, CSP filed tariffs to 9m.plement: the
directives in the SESf Order. CSP proposed that any over or
under reconciliation be addressed in the subsequent FAC agdit
and determined that based on its calculations, all CSP
customers, including reasonable an'angement customers, will
receive a credit of $.001256 per kWh BY ent''Y issued January

27, 209.1, the Commission approved the proposed SBHT Or3ff,
with clarification that reasonable arrangement customers iwho
receive service under a discount rate supported by delta
revenue recovery are not entitled to both the discount rate: and
a SBET credit. Therefore, the Conunission dixected CSl' to
revise the SEET credit calculation tn oniit such reasonable
arrangement custorners and file revised tariffs.

(9) The Cornmiwsion has reviewed and consfdered all of the
arguments on rehearing. Any arguments on rehearing not
specificaIly d9scussed herein have been thoroughly and
adequately considered by the Coznmission and are being
denied

Constitutionalitv and Application of Section 4928.143fF1. Rev!ised

Code

(10) CSP argues that the Conunission erred by concluding that
Section 4928.143(F), Revised Code, provides ample direction to
reasonably apply the statute in this case. CSP presents three
arguments in support of this assignment of error. First,;CSP
notes that the Coaunission erred by concluding that Sixtlon
4928.143(F), Revised Code, is not void for vagueness. I+text,
CSP claims that the Commission erred by determining. that
there is ample leg9slative direction to reasonably apply Seetion
4928.143(F), Revised Code, in this case. Last, CSP asserts'that

t ssion ea^nr•̂dir3g-dut tlze-SEE''-':eie-not

fundamentally different from concepts the Commission
regularly decides under Ohio's statutory provisiong for utility

regulation. (CSP App. at 4-6.)

^^
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(11) The Commission fully addressed the arguments CSP raises in
its first assignment of error at pages 9-10 of the SEET Order. As
CSP has raised no new argument not already considered;and
addressed by the Commission, we find that CSP's first
assignment of ermr should be denied.

(12) IEU-Ohio raised eight argaments in support of its position;that
the SEET Order was unjust and unreasonable 3 IfiU-phio
argues that it was unreasonable for the Commission to have
failed to order CSP and OP to refile their testimony ; and

supporting materials to properly address the requirements of
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10,
O.A.C. lEU-0hio next submits that the Commission erreld by
failing to properly apply the SEE'f as outlined in Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C. Next,
IEU-Ohio argues that the Conunission erred by determ9aing
that the SEET may be measured by the total company retvrn on
common equity rather than the eletKric distribution utility's
(EDU) earned return on common equity from the P. Even if
reliance on total company data was lawful, IEU-Ohio asserts

that the Commission fa9led to adjust appropriately net income
and common equity to acoaunt fnlly for the removal o^ off-

system sales (OSS) and other non-jurisdictional effects froYf ► the

calculation of excessive eamings. ,(IEU-Ohio App. at 5-14.) ;

(13) The Commission fuily addressed at pages 13-14 of the SEhT
Order the first four arguments raised by IEU-Ohio ite its
appHcation for rehearing. As IEU-Ohio has raised no new
argument not ah-eady considered and addressed by the
Commission, we find that IEU-Ohio's first four argumedts of
error should be denied.

(14) IEU-Ohio next argues that the Commission erred by failing to
use the appropriate annual period to conduct the SEET as
required by Section 4928.143(B), Revised Code. IBU-Ohio
submits that the start date of the ESP was April 1, 2009; and
thus, the annual period should have ended on March 31, 2010,
but that the Commission once again relied on the noncompliant
position that the ESP was retroa ve anuary i, i00" -
Ohio App. at 14-15.)

IfiU-OWs first four essignments ot error were groaped together for discassiorl in iis apptication for
rehearing and wiD be treated siutiiarly in this entry on rehearing.

I
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(15) As noted in the SEST Order at page 13, the Commission has on
several prior occasions addressed the start date ^-O^^
ESP. See AEP-Ohio ESP Order at 64; Enhy Nunc

(March 30, 2009); and First ESP EOR at 41-45. As the

Commission has already fuIIy addressed this bec
not alreadyfullyIEU-0hio has raised no new sT&u

considered and addressed by the Commission, we deny 1EU-
Ohio's assignment of error on this matter.

(16) IEU-Ohio fnrther argues that the SEET Order was nnlawful
and unreasonable because the Coaunission failed to comply

with the .policy of the state as outlined in Section 4928.02,
Revised Code, to ensure the availability to consamers of
reasonably priced electric service and encourage , the
competitiveness of Ohio's economy (IEU-Ohio APp• at 17-19).

(17) IEU-Ohias concera with the Commission's order on this issue
appears to be one of degree as the Cornmission sided with IELT
Ohio and with the intervenors on the argument that CSP
benefitted from significantly excessive earning during 2009• In
other words, IEU-Ohio's argument appears to be predicated on
the position that the Commission's order did not go far enongh
in ordering customer refunds. IEU-Ohio's assignment of error
is predicated on the position that there may be an

understatement of the amounts by which CSP exceeded the

signif•i.cantly excessive threshold and that Ohio's
competitiveness is being harmed because ABP-Ohio tetail
customers may be carrying more than their fair share of the
profitability achieved by the parent, American Electric Power

Company, Inc. The Commission fully explained, in the !o"EET

Order, the rationale for rendering the determination that: CSP
benefitted from significantly excessive earnings during 2009
and the appropriate level of refnnds to be retarned to
customers pursuant to Section 4928.143(F), Revised Code.
Aside from the issues addressed in the SEfiT Order, lEiJ-iOhio
has not demonstrated the presence of any other sstgftificant

theirfactors that has caused Ohio customers to carry more
fAir share-of the Parent company's profitability. IEU-Ohio's
assignment of error on this matter is, therore eni-ed.

-5-
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Comvarable Group of Comyanies Return on Equity of Comnarable
Comyanies and SEET Threshold

(18) OPAE argues the SEE1' Order is unreasonable and unlawful
under the requirements of Section 4928.143(F), Revised Code,
in its rejection of Customer Parties' methodology rdnd
composition of the comparable group of companies, the
comparable companies' benchcnark ROE of 9.58 percent, and
the establisltment of the SEET threshold range of 1158 percent
to 13.58 percent based on a 200-400 basis points adder over, the
comparable companiesr ROE. OPAE also argues that the SI?ET
Order is unreasonable and unlawful for failing to make, in
OPAE's opinion, the statutory refund required based on: the
arguments of Customer Parties. (OPAE App. at 9-8,14-16.)

(19) Similarly, CSP also argues that the SEET Order is unlawful pnd
unreasonable in its failure to adopt AEP-0hio's arethod; for
establishing the benchmark RO$ determination of significantly
excessive eamings at approximately two standard deviations
above the benchmark ROE, and adoption of the 2009 SEET
threshold of 22.51 percent (CSP App. at 7-9). Customer Pa}ties
and OPAE support the Conunission's rejection of CSP's
proposed method for establishing and adopting the SEET
threshold (Customex Parties Memo at 2-4; OPAE Memo at 4-5).
IEU-Ohio, however, maintains that CSP and OP failed to file a
SEBT application which complied with the statu#ory
requirement to demonstrate that the electric utilities did; not
have significantly excessive earnings. (IEU-Ohio Memo at 54.)

(20) The Commission thoroughly considered and discussed in the
SEET Order each parly's process to determine the comparable
group of companies, the comparable companies' benchmark
ROE, and the SEET threshold to determine the sipuficantly
excessive eamings subject to refund. The SEET Order also
presented the Commission's rationale and justification for its
decision on each component of the SEET analysis. Neither
OPAE nor CSP presents any new arguments that the
Commission did not already consider. Accordingly, OPAE's
and C51''s requests for rehearing, on the basis dot-the
Commission did not adopt their respective positions,' are
denied.

(21) OPAE contends that the SES'P Order is unreasonable and
unlawful to the extent that it adopts Staff's proposed 50 pekCent

-6-
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adder to the benchmark ROE and considered "utility specific
factors related to investment requirements, risk and investor
expectations to adjust the adder applied to the tnean ROE of
the comparable group of companies. OPAE insists that: the
Coaunission should have only considered C,SP's capital
requirements for future committed rnvestments in Ohio to
occur during the current ESP period, through December 2011,
which are not funded by riders paid by ratepayera OPAE
argues that CSP's capital investment budget for 2009 was
below its actual construction expenditures in 2007 and 2D08.
For theae reasons, OPAE concludes that the Commiseion
should not have accorded any consideration to the solar
project, the gridSMAItT project, future envimnmMtal
investments, or for any shopping risk. (OPAE App. at 8-12.)

(22) As the Commission indicated in the order and enty' on
rehearing in 09-786 and as thoroughly discussed in the SIBT
Order at pages 23-27, the Commission must recognizey in
applying the SEET, the variation among Ohio's elechric uti])ties
and our obligation to ensure that the electric utility is allowed
to operate successfully, to maintain its financial integrity,
attract capital, and to rnanpensate its investors. OPAE hasi not
raised any new argumenta for the Commission's consideration.
As such, the Commission affums its decision in the SEET Order
and denies OPAE's request for rehearing on this matter.

Adiustments to CSP's 20 Earrninas

(23) OPAE and Customer Parties request that the Commislsion
reconsider the exclusion of OSS margins from CSP's earriings
for the SBET. OPAE and Customer Parties assert that OSS are
an uihesent component of CSP's earnings and further argue
that exciuding OSS from CSP's earnings skews the comparison
to the earnings of the comparable group of companies in
violation of the language in Section 4928.143(P), Revised Code.
(OPAE App. at 13; Customer Parties App. at 6r7.)

_124 These are the san►e arguments presented to the C4mmission on
brief by Customer Parties and OPAE reg^g^`m-fhe
SEBT calculation and considered in the Commission's decigion.
OPAE and Customer Parties have not presented any new
arguments for the Conunission's consideration. As such; the
requests for rehearing regarding the exclusion of OSS from the
SE1+T calculation are denied.

-7-
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(25) Further, Customer Parties and OPAB argue that the
Commission's adoption of the StafYs adjustnuent to accounE for
the impact of excluding OSS from the SEET calculation is
incomplete as no evidence was presented to correctly quafitify
the necessary adjustment. Customer Parties and OPAE claim
that the adjustment in the SEET Order understates ; the
signifiicantly excessive earnings subject to refund and aigue
that, because there is a lack of record evidence to correctly
quantify the exclusion of OSS, CSP failed to meet its burden of
proof in accordance with Section 4928.143(C)(1), Revised Code.
Therefore, Customer Parties and OPAE contend tbat; the
Commission must include OSS in CSFs earnings for purposes
of the SEET. (OPAE App. at 13-14; Customer Parties App. 4t 3-
5.)

(26) The arguments presented by Customer Parties and OPAE on
rehearing do not persaade the Coaunission that OSS should be.
included in the electric utility's earnings for purposes of the
SEET.. We also note that, in their brief, Customer ParNes
acknowledged, at least conceptually, Staff's adjustment as a
starting point for excluding OSS. The Commission affiriris its
decieion to exclude CSP's OS'S from the SEET analysis for the
reasons stated in the SESf Order. Further, while it is always
our intent to conwtly calculate any adjustment, in ehis ins'tance
we used the best information avadable in the record to accbunt
for the equity effect in the numerator and the denomiruator.
Thus, we affirm the SEET Order and deny Customer Pazties'
and OPAE's requests for rehearing on this matter.

(27) IEU-Ohio also finds error in the Conunission failing to remove
the operating expenses of the Waterford and Darby generating
stations from the calculation of the SEET when the Commission
previousiy ordered that the expenses be removed from the ESP
(IEU-Ohio App. at 15-17).

(28) The Commission fuliy addressed this issue at pages 13 and 14
of the SEET Order. Having raised no new argument for the

----C-on•.^.'sason=s^ansidem!+o».,-IE'U-Ohio=s-asggntnent of error

on this issue is denied

(29) CSP contends that the SEET Order is uniawful and
unreasonable to the extent the Commission included non-cash
earn9ngs, deferrals of FAC revenues, and economic
development rider revenues in the calculation of the cornpany's
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earnings. CSP reiterates its position that including deferralg in
the company's earnings jeopardizes the electric utility's ab#Iity
to create deferrals and the Commission's ability to phase-In rate
increases in contrast to the policy expressed in Section 4928.144,
Revised Code. CSP argues that if an electric utility is
determined. to have significantly excessive earnings and has
deferrais, the electric utility should not have to refund amounts
not yet received nor refund amounts that are merely a recovery
of costs which do not contribute to earnings. CSP advocbtes
that, in the year the deferral is collected, when cash is recetved
from customers, if the electric utility has significantly excessive
earnings in that year, an adjustment be made to exclude the
amortized deferral expenses to recognize recovered revenu@s in
the earnings subject to refund. (CSP App. at 10-11.)

(30) Consistent with the Commission's conclusion in the 9BET
Order, Customer Parties, OPAB, and IEU-Ohio ask. the
Cornmission to deny CSP's request for rehearing on this issue.
IEU-Ohio explains that CSP's process would shift eamin$s to
later periods and, by definition, understates income. Customer
Parties offer that deferrals fall within the definition of *'rate
adjustments" as adopted in 09-786 and, because deferrals are
included in the ROB reported for financial accounting
purposes, it is appropriate to include deferrals in CSP's
earnings for the SEET analysis. (OPAE Memo at 5; TEi7-0hio
Memo at 6; Customer Parties Memo at 4-7.)

(31) The Commission thoroughly considered AEP-Ohio's position
and presented the Convnission's justif'ication for including
deferrals in the SEEr analysis at pages 30-31 of the SEET OCder.
CSP has not presented any new arguments for ; the
Commission's consideration on rehearing. Accordingly, CSP's
request for rehearing on th9s issue is denied.

(32) CSP also argues that the 3EET Order is unreasonable; and
unsupported by the record to the extent that the Caminission
required CSP to expend $20 mitlion by the end of 2012 on the

?'isrning-P.rirbt_soiar-,nrajeut in Cumberland, Ohio, or other
similar project. CSP states that, although it is fully committed
to the solar projecty there are outstanding detags, including
federal loan guarantees and state and local tax incentives,
which must be finalized for the project io go forward. The
company argues that the regulatory requirement to spend $20
million by the end of 2012 is detrimntal to CSP's ability tv

R-•..q^*.0^00 ^
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negotiate the best terms for its investment and, therefore, is not
in the public interest, which is not ameliorated by the option to
invest in another similar project. CSP requests the flexibility
necessary to make the best decision as to how the Turning
Point project or similar project is structured and implemmtted.
CSP expects that suffident progress will be made in, the
upcoming months to allow the company to propose a firm
schedule for the solar project or similar project, during the
course of its next ESP proceeding.4 In the alternative, CSP.asks
that the Convnission require the company to subniit a status
report on the Turning Point project or other similar project in
2012 so that the Commission can consider and determirte
whether sufficient progress is being made. (CSP App. at 11-13.)

(33) As part of the Commission's application of the Sfi&T, the
Commission gave consideration to CSP's future committed
capital expenditure in the Turning Point solar project piven
the Comrnission's consideratian of CSP's expenditure in a solar
project in the development of the 2009 SEET threshold, it is
reasonable for the Commission to require that the expenditure
occur by a date certain. However, we agree that CSP should
propose, during the course of its next ESP proceeding, a firnt
schedule setting forth its expenditure in the Turning Point solar
project or other similar project. Accordingly, we deny CSP's
request for rehearing.

Apvlication of the SEET Credit

(34) IEU-Ohio offers that the SEET Order, as implemented by the
January 27, 2011 entry, addressing the applicable tariffs, is
unreasonable and unlawful to the extent that reasonable
arrangement customers paying rates under the S60 do not
receive the SEFsT credit in violation of Sections 4928.143(p) and
4903.09, Revised Code (IEU-Ohio App. at 19-21).

(35) Special arrangement cnstomers receive a discount off of the
otherwise applicable tariff rate and the difference between the
tariff rate and the discounted rate is recoverable from the
electric uy s remammg mers,- As- suzcV- -speeia+-

-10-

In the Matter of the AppHcation of cotuniims Soutlaern Power Company oud Ohdo Pawed Conrpmyfivr Authanty

to Establish a Staadard Seroioe Offer Pursuant to Section 4928.143, Reoised Code, ia! t8e Form of an Eiectric

Security Plan, Cave Nos. 11-346-EG680 and 11-348-EI-SSO; and In the MatW of the .4pplia+tion of

Columbus Southern Power Compattg and 08io Power Company for Appraoal of Certa^ Accoqnting AutBority,

Case Nos, 11-349-EI.AAM sMt 11-354E4AAM.

Cf^,,;rv^9 S2
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arrangement customers did- not fully contribute to <5P's 2009
significantly excessive earnings as deternuned in the SbEf
Order and should not be entitled to the SEST credit.
Accordingly, the Commission denies IBU-Ohio's request for
rehearing on this issue.

Other Issues

(36)

(37)

Customer Parties argue that the SEET Order is unreasonable
and inconsistent with paragraphs (A) and. (L) of Section
4928.02, Revised Code, as the Oxder failed to require CSP to
honor the $1 million commitment to the Partnership with Ohio,
as set forth in the Stipulation filed November 30, 2010: Given
the slow economic recovery in the state, Customer Pailies
admonish the Commission for not requiring CSP to honor the
$1 miIlion conunitment to the Partnership with O'hio.
(Custarner Parties App. at 7-10.)

Customer Parties note, but then ignore the fact, that CSP
withdrew from the Siipulation but unilateralIy and
voluntarily agreed" to fulfill certain obligations under the
Stipulation which did not include the negotiated commitment
to the Partnership with Ohio. The SEfiT Order merely
recognized CSP's voluntary agreement to fulfill certain
obligations with shareholder funds pursuant to its notice of
withdrawal of the Stipulation. Since the Stipulation tvas
withdrawn, the Commission finds it inappropriate to hold any
party to a select provision of the Stipulation unless the party
elects to do so voluntarily. Accordingly, Customer Parties"
request for rehearing to enforce the Partnership with Ohio
provision of the withdrawn Stipulation is denied.

It is, therefore,

ORDERED, That the applicattons for rehearing be denied. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties and

other interested persons of record.

THE PUBLIC U1TLiT1E8 COMMISS7.ON OP OHIO

Todd A. Snitchler. Chairlym

^ 6^. A.$L

aul A. Centolella Valerie A neP

en D. Lesser Cheryl L Roberto6tev

GNS/JRJ/vrm

Entered in the Journal

MAR 0 9 20U

Renee& J. Jenkins
Secretary
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BEFORB

THE PUBLIC UTILITIFS COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southern Power Company and Ohio Power )
Company for Administration of the ) Case No.10-1261-EIr UNC
Significantly Excessive Earnings Test under )
Section 4928.143(F), Revised Code, and Rule )
4901:1-35-10, Ohio Administrative Code. )

OPINIONCONCURRING AND DISSENTING
OF COMMISSIONER CHSRYL L. ROBERTO

I concur with my colleagues In each aspect of the majority opir4on, excepting the
demarcation as to which "consumersN are due SEET credit.

We previously found, and affirm here on rehearing, tbat CSP, as a result of

provisions (or
,/adjustment9N)'t included in its most recent electric seculity plan, enjoyed

significantly excessive earnings of $42.663 million. Pursuant to Seclian 4928.143(F),

Revised Code, having made such a finding, the Commission "shall r4quire the electr3c

distribution utility to return to consumers the amount of the excess by prospective
adjustment...." It falls to the Commission to identify which consuatm^rs are due SEET

credit.

CSP's electric security plan included provisions (adjustments) relating to the supply
and pricing of generation service, as well as provisions relating to CSP's distribution
service. Any or all of these provisioris could have been the source of the sign.ificantly
excessive earnings. In the absence of a record otherwise, we must assume that all such

provisions did contribute to the significantly excessive earnings aytd, as such, any
consumer class2 that contributed revenue pursaant to one of these provlsions is due SESP
credit. Thus, on the facts before us, a SEET credit would be due to any cpnsumer on (SP's

distribution system.

On a more complete record, I believe it would Yrave been possi'b1e and appropriate
for the Commission to determine that the significantly excessive earnings were principallY
due to provisions relating to supply and pricntg of generation servlce. On these

1 Section 4928.143, Revised Code, uses "provisions" and "adJustmenis" °i>prchan$pably-
Z ' ta__

Because Section 492&143, ILevLsed Code, d'aecis tllet signtfican e earm-nor-i muftle

consumers "by prospective adjustment," I believe we must reject any of the argumbats on reieming that
suggest an individual consnmefs status or magnitude of usage during the previous year is reievant to

whether the consumer receives a SEBT eredit. The "natunY' of signi8candy ereessive earnings is

prospective not retrospective. Thus, the returnN is to a consumer class prospeckively. 'I'ftose current

members of the recipient class wiri be the consumers receiving the SEET crediL
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hypothetical facts, the consumers due a SEET credit would be those comsqmers purchasmg
power pursuant to the standard service offer only. On these circamstanc,es, it would have
been appropriate to exclude from receipt of the SEET credit any consumer who does not
purchase power from CSP via the standard service offer, e.g. consnmers on reasonable
arrangements or consumers who shop competitive suppliers for their energy.

In the case before us, however, we have made no finding that the significantly
excessive earnings were due prjncipally to provisions relating to supply and pricing of
generation Yet the majorlty excludes CSP distribution service consumer5 who purchase
power via a reasonable arrangement from receipt of the SEET credit. The majority,
however, does not exclude C91' distribution consumers who shop for their energy. In
ruling thus, the majority has stated that "reasonable arrangement castofnera who receive
service under a discount rate supported by delta revenue recovery are not entitled to both
the discount rate and a SEST credit." I can find no statutory support for this distinction,
therefore I dissent from this portion of the Entry on Rehearing.

Cheryl L. Roberto

ss
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the 2009 Annual Filing of
Columbus Southern Power Company and
Ohio Power Company Required by Rule
4901:1-35-10, Ohio Administrative Code.

Case No. 10-1261-EL-UNC

APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL,
OHIO ENERGY GROUP AND

THE APPALACHIAN PEACE AND JUSTICE NETWORK

I
i

The Office of the Ohio Consumers' Counsel ("OCC") (representing 1.2 million

residential customers), the Ohio Energy Group ("OEG") (representing 22 of Ohio's most

energy-intensive industries) and the Appalachian Peace andlustice Network ("APJN") (a

not for profit organization whose members include low-income custoniers in southeast

Ohio) (collectively "Customer Parties") each respectively apply for rehearing of the

January 11, 2011 Opinion and Order ("Order") issued by the PublicUtiiities Commission

of Ohio (`Commission" or "PUCO"). Through this Application for Rehearing, the

Customer Parties seek to protect the customers of Columbus Southem Power Company

("CSP" or "Company").

Under R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Customer Parties assert

that the Opinion and Order was unjust, unreasonable, and unlawful in the following

par culars:

l. The PUCO erred in adopting the PUCO Staff methodology to

exclude profits fiom off-system sales in the calculation of

(3O0069



significantly excess earnings, despite such methodology

containing mechanical errors, thereby denying customers part

of the refund they sbould have received from CSP.

2. The PUCO erred by unlawfully excluding the profits from off-

system sales from the earned return of Columbus Southern

Power Company. The exclusion of these profits results in a

biased comparison between Columbus Southern Power

Company and publicly traded companies that face comparable

business and fmancial risk, and thus is contrary to R.C.

4928.143(F), thereby denying customers part of the refund they

should have received from CSP.

3. The PUCO erred by failing to require the Company to comply

with its $1 million commitment to Partnership with Ohio

initiative for the benefit of its low-income customers. The

Comnrission's decision was unreasonable and inconsistent with

R.C. 4928.02(A) and (L).

An explanation of the basis for each of these grounds for rehearing is set forth in

the attached Memorandum in Support. Consistent with R.C. 4903.10 and the Customer

Parties' claims of error, the PUCO should modify its Order.

(MI0i.8 7®



Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COi.ID7+SEL

aureen R. GraTd
Melissa R. Yost
Kyle L. Verrett
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Office of the Ohio Consumers' Counsel
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Ohio Poverty Law Center
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MEMORANDUM IN SUPPORT

L INTRODUCTION

Off-system sales are sales by a utility to third parties that are not Ohio retail

customers. They can be called "opportunity" sales-sales that are made possible because

the jurisdictional generation plant produces more power than is needed for Ohio retail

electric customers. The revenue fivm such sales is recorded in FERC Account 447-

Sales for Resale. But CSP's off-system sales, even if reflecting power that exceeds the

needs of retail customers, come from generation plant that was built for the benefit of

Ohio customers. And, in this regard, CSP's jurisdictional customers have paid CSP a

return on CSP's plant investment and a return of the costs of such generation assets. In

2009, CSP's earnings from off-system sales were $32.977 million, wbile CSP's total

earnings were $271.504 million.1 Consequently,12.1'% of CSP's total earnings in 2009

were derived from off-system sales.2

At the evidentiary hearing, the Company proposed to exclude the profits of off-

system sales from its earned return on equity ("ROE"). PUCO Staff Witness Cahaan

took issue with the Company's exclusion and testified that the Company's adjusted ROE

1 Opinion and Oider at 23.

z Joint Ex. 2 at 23.

1



calculation was incorrect.3 Staff proposed to adjust both the net income of CSP and its

equity capitalization, to reflect the complete impact of off-system sales on the Company's

ROE.°

The Customer Parties had objected to excluding the profits of off-system sales in

the Company's earned return on equity 5 However, Customer Parties, on brief, advocated

for the use of Staff's methodology as a starting point, but pointed out that Staff s

methodology understated the Company's eamed return 6 However, the correct

quantification was not been made by any witness.' Thus, the Customer Parties argued

that the Commission should order no exclusion given the lack of a record that

demonstrates the cotrect exclusion and given the Company's failure to meet its burden of

proof, as set forth in R.C. 4928.143(C)(1) S

The Commission in its Order determined that off-system sales should be excluded

from the Company's earned return on equity. It also concluded that it needed to "cotrect"

the equity effect of the exclusion, thus rejecting the Company's quantification 9 It then

adopted the recalculated return on equity offered by Staff Witness Cahaan.

'Staff Ex. I at 19-21.

`Staff Ex. I at 18-22 (Cahaan).

See Joint Ex. 2 at 23.

6 CustomerParties' Brief at 29-31.

' Mr. Cahaau's Exbibit 3 would have to be modified to eliminate the step in which he multiplies the
_.___^„Qt?lr^nn winity_rapitaliZati;qn_l^meg_a_p^gdLgC+p.Lpl3rtf.ratiAl}j.$15Wv Ar1^lifinnallp_ Mr. Cahnxn ahoul^__...

have calculated the off-system sales roargins in the denominator as a % of total earnings, na total revemtes.
The 13.9% figure used in the deoominator of Cahaan Exhibit 2 should bave been 12.15%, consistent with
Mr. Cahaan's use of 12.159'o in the namerator. This too has an effect on the ntt.itnate adjusted ROB.

s ld.

Opinion and Order at 30 (San.11, 2011).
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II. STANDARD OF REVIEW

Applications for rehearing are governed by R.C. 4903.10. This statute provides

that within thirty (30) days after an order is issued by the Commission "any party who

has entered an appearance in person or by counsel in the proceeding may apply for

rehearing in respect to any matters determined in the proc,eeling:' Furthermore, the

application for rehearing must be °in writing and shall set forth specifically the ground or

grounds on which the applicant considers the order to be unreasonable or uniawfal." Id.

In considering an application for rehearing, Ohio law provides that the

Commission "may grant and hold such rehearing on the matter specified in such

application, if in its judgment sufficient reason thenefore is made to appear." Id. If the

Commission grants a rehearing and detemrines that "the original order or any part thereof

is in any respect unjust or unwarn3nted, or should be changed, the commission may

abrogate or modify the same ***." Id.

OCC, APJN, and OEG each participated in this case. Customer Parties thus meet

the statutory conditions that apply to an applicant forrehearing under R.C. 4903.10.

Accordingly, Customer Parties respectfully request that the Commission hold a rehearing

on the matters specified below.

III. ARGUMENT

A. The PUCO erred in adopting the PUCi) Staff methodology to
exclude profits from off-system sales in calculating
significantly excess earnings, despite such methodology
containing mechanical errors, thereby denying customers part

__---oithEreiLLnd-iiiey-^hrrutiri^ave-eecei-v , . 1sP. --

As discussed above, the Commission in its Order determined that it needed to

"correct" Lhe equity effect of the excluding the profits from off-system sales, thus

3 ^f ;. ^ lhrs a. r,^r7J2-'^dt ^ ^



rejecting the Cornpany's quantification.10 It then adopted the recalculated return on

equity offered by Staff Witness Cahaan. The result was overstating the impact of

excluding off-system sales, thereby diminishing the potential refund of excessive

earnings to customers.

The PUCO should grant rehearing on this issue and detennine that no exclusion

can be made for profits from off-system sales, as the record does not support a correct

exclusion. Otherwise the Company is rewarded for its failure to place evidence in the

record to allow the PUCO to cornect the exclusion.tt

The granting of rehearing would be consistent with the Commission's

determination in AEP's ESP proceeding 12 where, in setting the baseline fuel adjustment

clause, the lack of a record on actual costs was cited as a basis for adopting an alternative

position. It was the intervenors there who had asked for the PUCO to order the Company

to produce actual costs. The PUCO nonetheless would not do so and the absence of

actual costs became one of the reasons why the PUCO rejected the intervenors'

position.t3

Similarly here, there is no record that shows the mechanically correct off-system

sales exctusion. The absence of a correct calculation should be reason to reject the

Staff's calculation and in turn, make no exclusion of profits from off-system saies. The

lo Opinion and Order at 30 (lan 11, 2011).

^ Mr. Cahaaa's Exhibit 3 would have to be modified to eliminate the step in which he multiplies the
common equity capitali2ation times a pmducdon piant ratio of 51.5%. Additionally, Mr. Cehaan should
have calculated the off-system sales margins in the denominator as a% of total eamings, aot ootal revenues
The 13.9% figure used in the denominator of Cahaan Exhibit 2 should have been 12.15%, consistent with

-1Rr--Cz.ha?nttusaof-12-15%inAe-sua t rata*. T-his-tes .4as-en^*^ ct^sx]ea-od^ssmat adju^'sd POE^--

" See In the Matter of the Application of Columbus Southern Power Company for Approval ofaa Stectrie
Securiry Plan; un Amendment to its Corporate Separation Plan: and the Sale or Transfer of Certain
Generating A.xsets, Case No. 08-917-ELrSSO,Opinion and Order at 19 (Mar. 18, 2009).

Id. But see concarring opinion of Connaissioaer Robeno, Entry on Rehearing at 1(July 23, 2009)(which
would have required the Company to produce actual costs).

4 R } rc^,^,.,,^
`J'%J d



record should stand as it is and on that basis, profits from off-system sales must be

excluded. When profits from off-system sales are included, the true magnitude of CSP's

significantly excess profits is revealed-and that should result in greater refunds to

customers. This result would be consistent with a determination that the Company failed

to meet its burden of proof, which burden is explicitly stated under R.C. 4928.143(C)(1).

If the Commission does not grant rehearing as requested above, it should

nonetheless correct the off-system sales adjustment, consistent with the CustonlbLr Pardes'

recommendation. The Commission's action here caused the refunds of excessive

earnings to customers to be understated. Wtule Mr. Cahaan's methodology can be used

as the starting point, it must be adjusted. Specifically, Mr. Cahaan's calculation

improperly scaled down the adjustment to the denominator from all of CSP's equity

capitalization to only the generation-related component of equity capitalization. Thus,

there is a mismatch where the off-system sales margins are totally removed from the

numerator, but only partially removed from the denominator.

Total equity capitalization should have been used in the calculation because total

earnings were used to determine the relationship between off-system sales margins and

total margins. Mr. Cahaan's quantification, though conceptually cotrect, contains a

computational error that understates the resulting eamed return on equity in farror of CSP,

as pointed out in Customer Parties' btief. The need to correct this adjustment is pressing,

as customers are being denied part of the refund due to them and, going forward, others

will likely rely upon the PUCO's holding here as precedent.

0"^^°79
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B. The PUCO erred by unlawfully excluding the profits from off-
system sales from the earned return of Columbus Southern
Power Company. The exclusion of these profits results in a
biased comparison between Columbus Southern Power
Company and pub6cly traded companies that face comparable
business and t9nancial risk, and thus Is contrary to R.C.
4928.143(F), thereby denying customers part of the refund they
should have received from CSP.

The PUCO determined in its Order that the profits from off-system sales should

be excluded from CSP's earned return on equity (which means customers are denied

receiving a greater refund from CSP).14 It appears that the basis for the PUCO's

exclusion is that the eatnings from off-system sales were not the result of adjustments to

the ESP. It concluded that where "it can be shown that the electric utility received a

return on its OSS, which if included in the calculation could unduly increase itS ROE for

purposes of SEET comparisons, OSS margins and the related equity in generation

facilities should be excluded from the SEET calculation."t5

As discussed above, in 2009, CSP's eamings fmm off-system sales were $32.977

million, while CSP's total earnings were $271.504 million.'6 Consequently, 12.1% of

CSP's total earnings in 2009 were derived from off-system sales17 Therefore, if eatnings

from off-system sales are ignored, as proposed by the Company,ts the Commission is

comparing only 87.9% of the Company's eamings with 100% of the eamings of the

comparable group. As Witness Kollen tesGfied for the Customer Parties, °the exclusion

of the OSS earnings from the CSP SEET eamings would bias the Company's earnings

14pinio"etd_C2alerat-34_

1s Id.

16 Id. at 23.

19 Joint Ex. 2 at 23.

Company Ex. 6 at 7.
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I

downward in comparison to the group of comparable companies used to deterntine the

SEET earnings threshold.°'19 A comparison of this nature would be biased, meaningless,

asymmetrical, and contrary to the language of 4928.143(F).

The statute requires "tlte earned return on common equity of the electric

distribution utility" to be compared with the "return on common equity that was earned

during the same period by [comparable] publicly traded companies, including

utilities***." R.C. 4928.143(F). AEP's proposal to compare only 87.9% of CSP's

profits20 with 100% of the earnings of the companies in the comparable group, results in a

biased comparison that does not comply with the statute. The effect of the Cornmission's

ruling is that customers did not receive the full refund they were due under R.C.

4928.143(F). Customers should have received an additional $22 million over and above

the $42.6 million refund ordered.21

C. The PUCO erred by failing to require the Company to comply
with its $1 million commitment to Partnership With Ohio
initiative for the benefit of its low-income customers. The
Commission's decision was unreasonable in this respect and
inconsistent with R.C. 4928.02(A) and (L).

On November 30, 2010, ASP Ohio submitted a]oint Stipulation and

Recommendation in this case that was signed by the Kroger Company, Ormet Primary

Aluminum Corporation, the Ohio Hospital Association ("OHA"), the Ohio

Manufacturers' Association (`^OMA"), and the PUCO Staff. Among other things, the

Stipulation contained four comntitments under Section IX, characterized as

4- oID x_- al .^ _._ .... _. .. . . ... ... ... . _... .. .. ... _ ..... _ .

z° The volume of CSP's off-system sales in 2009 was 5,363,938 mWh, compared to retail sates in Ohio of
20,673,469 mWh. See Joint Ex. 2 at 23.

''Unadjusted return on equity (20.84) minus adjusted return (19.73) multiplied by 20.039 equals $22.24
million. See Joint Customer Panies Ex. 2, LK-2, which explains that every 1% excessive return on equity
equals a refund of $20.039 miltion, which quantification was not jebutted by the Company.
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"Nfiscellaneous Terms and Connnitments." Three of the four commitments were

payments to OHA, OMA, and Kroger. The fourth commitment under that section of the

Stipulation was a $1 million commitment to Partnership with Ohio initiative, for the

benefit of the Company's low income customers.

On 1)ecember 16, 2010, AEP filed to withdraw the stipulation. In its notice of

withdrawal it uni-laterally and voluntarily agreed to fulf'ill cettain obligations under the

stipulation which included three of the four obligations listed in Section IX of the

Stipulation. AEP did not agree to fulfill its obligation to contribute $1 million to the

Partnership with Ohio initiative.

The Commission in its Opinion and Order ordered the Company to comply with

the commitments it set forth in its notice of withdrawal. Thus, the Company was not

ordered to fund the Partnership with Ohio initiative, the sole commitment that could have

provided much needed assistance to CSP's low income customers.

This assistance is especially crucial at this time. Columbus Southern Power

disconnected 34,32222 residential customers for non-payment during 2010 representing

approximately 5.5% of their customer base. In addition, as of 1}ecember 2010, there

were 47,743 customers on the Percentage of Income Payment Plan PIPP Plus program -

a 17.7 percent increase from the previous December.23

PIPP Plus is a low-income payment plan that enables customers whose household

income is at or below 150 percent of the federal poverty gui.delines to pay 6 percent of

-2` According to the twelve month summary oF̂ s^nnecdFat-a v'ided a PUCU Stsff ^ the
OSCAR Reports.

" Accarding to the CSP OSCAR Report provided to the PUCO Statf, tbe+e were 40,579 P1PP costomers in
December 2009 and 47,743 PIPP customers in December 2010. 47,743 - 40,579 = 7,164/ 40,579 X 100 =
17.7%.

8

Q)
x

^.r
^p,..<

's ^L^ 'v'^



their monthly income for electricity rather than the actual bill. The increase in PIPP Plus

enrollments is indicative of an increasing number of customers who are unable to pay the

electric bill due to the slow economic recovery in the state and the projected reductions in

government assistance. For example, the unemployment level in Ohio is currently at 9.6

percentzd - a 23.1 percent increase from just two years ago.25 The poverty level in Ohio is

at 13.7 percent - the highest level experienced since 1994.26

Against tlris economic back drop, Ohio is experiencing significant reductions in

the level of Low Income Home Energy Assistance Program (LII3EAP) funding that is

available to help low-income families. Current federal funding for LIHEAP is at $3.9

billion27, a significant reduction from the $5.1 billion funding level that states have

realized over the last two yeats. Ohio has received authorization to spend approximately

$110 million28 compared with the approximate $246 million that was available last

year.29 Recent reports by the National Energy Assistance Director's Association

NEADA project a 5.5% increase in the number of Ohio households that will apply for

LIHEAP this year compared with last year.3o

" flecember 2010 Unemployment Data
htto•/ljfso +o.gov/RELEASE4lmmmpt2011011mtemonressreleACr.aso.

ZS The December 2008 Unemployment level was at 7.8%.
)a •/fifc ohio eov/RELEASESIunemo/200901Nnemp„PrgssRelease asn

16 The State of Poverty in Ohio: Building a Foundation for Prosperity, Community Research Ptiraners,
January 2010, Page V. htti)-://www.oma&gWndex 198 2165961434.udf:

2Mo:!/www.hhs.ov/new^oresr0l/2011 1Q 12ahlnd.

28 htto'//www acf hhs gQp/news/pns.s12011/lihean aBocation.hunl.
29

http://developmentohio.gov/cros/uploadedfileslDevelopment.ohio.gov/Divisaona)_Content/Cmmnnnity/Off
ice_of CommunityServicesl201o%20HEAP%20PubGc%2oHearing.ppt#330,I,SHde4.

`10 htroJ/www neada orILcommua_+cadondoress/2011-02-061.IHEAPI IPmiServed.odf.
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Given these dire circumstances that exist for low-income customers in Ohio, it

was unreasonable for the Commission to allow the Company to break its commitment to

low income customers when the assistance was sorely needed. Moreover, the

Commission's action serves to undernrine the policy objectives of R.C. 4928.02.

Specifically R.C. 4928.02 (A) establishes that the policy of the State is to "ensure the

availability to consumers of adeqnate, reliable, safe, efficient, nondiscriminatory and

reasonably priced retail electric service." Additionally, subdivision (L) of R.C. 4928.02

establishes that another policy of the state is to "protect at-risk populations." CSP's low

income customers are the at-risk population in this proceeding.

In AEP Ohio's ESP proceeding, this Commission stated that these policy

statements, as codified by the General Assembly in Chapter 4928, set forth important

objectives which the commission must keep in mind when considering all cases filed

pursuant to that chapter of the code.jr The SEET proceeding was such a proceeding,

falling under Chapter 4928 of the Code. Here, the Conunission failed to consider these

important objectives, thereby underrtuning R.C. 4928.02(A) and (L). Thus in order to

comply with these provisions, and render a reasonable decision, the PUCO should reverse

its ruling, and order AEP Ohio to keep its stated commitment to the Partnership with

Ohio initiative.

IV. CONCLUSION

For all the reasons discussed above, the Connnission should grant rehearing on

^he Ct^s o^ParGes ci^s6fe^ror andmodif^lr^Iarruary ii-,2W1',Opinionand-

Order consistent with Ohio law and Commission precedent. The PUCO should provide

" AEP-Ohio FSP Cases, Case No. 08-917-19,SSO, Opinion and Order at 12-13 (March 18, 2009).
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I

CSP's customers with the greater refund intended under Ohio law in this circumstance

where CSP has significantly excess earnings.

Respectfully submitted,
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CONSUMERS' COUNSEL

Melissa R. Yost
Kyle L. Verrett
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Columbus, OH 43215
(614) 466-8574 Telephone
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified
by the supreme court on appeal, if, upon consideration of the record, such court is of the
opinion that such order was unlawful or unreasonable. The proceeding to obtain such
reversal, vacation, or modification shall be by notice of appeal, filed with the public utilities
commission by any party to the proceeding before it, against the commission, setting forth
the order appealed from and the errors complained of. The notice of appeal shall be served,
unless waived, upon the chairman of the commission, or, in the event of his absence, upon
any public utilities commissioner, or by leaving a copy at the office of the commission at
Columbus. The court may permit any interested party to intervene by cross-appeal.

Effective Date: 10-01-1953
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4928.141 Distribution utility to provide standard
service offer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, a standard service offer
of all competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service. To that end, the electric
distribution utility shall apply to the public utilities commission to establish the standard
service offer in accordance with section 4928.142 or 4928.143 of the Revised Code and, at
its discretion, may apply simultaneously under both sections, except that the utility's first
standard service offer application at minimum shall include a filing under
section 4928.143 of the Revised Code. Only a standard service offer authorized in
accordance with section 4928.142 or4928.143 of the Revised Code, shall serve as the
utility's standard service offer for the purpose of compliance with this section; and that
standard service offer shall serve as the utility's default standard service offer for the
purpose of section 4928.14 of the Revised Code. Notwithstanding the foregoing provision,
the rate plan of an electric distribution utility shall continue for the purpose of the utility's
compliance with this division until a standard service offer is first authorized under
section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to division
(D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December
31, 2008, shall continue to be in effect for the subject electric distribution utility for the
duration of the plan's term. A standard service offer under section 4928.142 or 4928.143 of
the Revised Code shall exclude any previously authorized allowances for transition costs,
with such exclusion being effective on and after the date that the allowance is scheduled to
end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under
section 4928.142 or 4928.143 of the Revised Code, send written notice of the hearing to the
electric distribution utility, and publish notice in a newspaper of general circulation in each
county in the utility's certified territory. The commission shall adopt rules regarding filings
under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price -
competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for

all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,
and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No
generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster
supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this

section, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the convnission prior to the effective date of the
commission rules required under division (A)(2) of this section, and, as the commission determines
necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An
application under this division shall detail the electric distribution utility's proposed compliance with
the requirements of division (A)(1) of this section and with comrrtission rules under division (A)(2) of

this section and demonstrate that all of the following requirenients are met:

(1) The electric distribution utility or its transnvssion service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory comnission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-nmonitor function and the ability to take
-ar-tAnns-to-idPr+.r_ify-wr3-nitigate__market oower-ot th^e-electric distribution utility's market conduct or a_

similar market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery

beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application's filing date, shall
determine by order whether the electric distribution utility and its market-rate offer meet all of the
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foregoing requirements. If the finding is positive, the electric distribution utility niay initiate its

competitive bidding process. If the finding is negative as to one or more requirements, the commission

in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall

withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous filing under this section and section

4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one

hundred fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this

section, including for the purpose of division (D) of this section, the convnission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility's standard service offer unless the
comnvssion, by order issued before the third calendar day following the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the following criteria were

not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon

was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the
electric distribution utility. All costs incurred by the electric distribution utility as a result of or related
to the competitive bidding process or to procuring generation service to provide the standard service
offer, including the costs of energy and capacity and the costs of all other products and services
procured as a result of the competitive bidding process, shall be tirnely recovered through the
standard service offer price, and, for that purpose, the conrnission shall approve a reconciliation
mechanism, other recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used
and useful in this state shall require that a portion of that utility's standard service offer load for the
first five years of the market rate offer be competitively bid under division (A) of this section as

follows: ten per cent of the load in year one, not more than twenty per cent in year two, thirty per

cent in year three, forty per cent in year four, and fifty per cent in year five. Consistent with those
percentages, the commission shall determine the actual percentages for each year of years one
through five. The standard service offer price for retail electric generation service under this first
application shall be a proportionate blend of the bid price and the generation service price for the
remaining standard service offer load, which latter price shall be equal to the electric distribution
utility's most recent standard service offer price, adjusted upward or downward as the commission

^leter ^nes re^sorak3t^,-_relativA _tr-v t_h€ ;ur-isd^tinnal_oortion of anti known and measurable changes__ _

from the level of any one or more of the following costs as reflected in that nmost recent standard

service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this
state, includinq, but not limited to, renewable enerqv resource and enerqv efficiencv requirements;
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(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration

of the derating of any facility associated with those costs. In making any adjustment to the most

recent standard service offer price on the basis of costs described in division ( D) of this section, the

commission shall include the benefits that may become available to the electric distribution utility as a
result of or in connection with the costs included in the adjustment, including, but not limited to, the
utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustnient to ensure that any such benefits are
properly aligned with the associated cost responsibility. The corrrrnission shall also determine how such
adjustments will affect the electric distribution utility's return on common equity that may be achieved
by those adjustments. The commission shall not apply its consideration of the return on common
equity to reduce any adjustments authorized under this division unless the adjustments will cause the
electric distribution utility to earn a return on corrvnon equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as niay be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur
shall be on the electric distribution utility. Additionally, the commission may adjust the electric
distribution utility's most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility's financial
integrity or to ensure that the resulting revenue available to the utility for providing the standard
service offer is not so inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility

has the burden of demonstrating that any adjustnient to its most recent standard service offer price

is proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the conmission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the
electric distribution utility's standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made
not niore often than annually, and the commission shall not, by altering those proportions and in any
event, including because of the length of time, as authorized under division ( C) of this section, taken

to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration
shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(F) An electric distribution utility that has received commission approval of its first application under

division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file
-an^-aRpUcatinn_,ncierspctinn_4A7R ^43QfAhe Revised Code_.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008
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4928.143 Application for approval of electric security plan -

testing.
(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities comnrission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the comrriission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except

division ( D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to

division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the
cost is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer;
the cost of purchased power supplied under the offer, including the cost of energy and capacity, and
including purchased power acquired from an affiliate; the cost of emission allowances; and the cost of

federally mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution
utility's cost of constructing an electric generating facility or for an environmental expenditure for any
electric generating facility of the electric distribution utility, provided the cost is incurred or the
expenditure occurs on or after January 1, 2009. Any such allowance shall be subject to the
construction work in progress allowance limitations of division (A) of section 4909.15 of the Revised

Code, except that the commission may authorize such an allowance upon the incurrence of the cost
or occurrence of the expenditure. No such allowance for generating facility construction shall be
authorized, however, unless the commission first deternvnes in the proceeding that there is need for
the facility based on resource planning projections submitted by the electric distribution utility.
Further, no such allowance shall be authorized unless the facility's construction was sourced through
a competitive bid process, regarding which process the commission may adopt rules. An allowance

approved under division ( B)(2)(b) of this section shall be established as a nonbypassable surcharge for

-theAfeo€the faciii4t,

(c) The establishment of a nonbypassable surcharge for the life of an electric generating facility that
is owned or operated by the electric distribution utility, was sourced through a competitive bid
process subject to any such rules as the convnission adopts under division (B)(2)(b) of this section,
and is newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the
utility specified in the application, excluding costs recovered through a surcharge under division (B)(2)
(b) of this section. However, no surcharge shall be authorized unless the commission first determines
in the proceeding that there is need for the facility based on resource planning projections submitted



by the electric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to
plan approval under division (C) of this section and as a condition of the continuation of the
surcharge, the electric distribution utility shall dedicate to Ohio consumers the capacity and energy
and the rate associated with the cost of that facility. Before the commission authorizes any surcharge
pursuant to this division, it may consider, as applicable, the effects of any decommissioning,

deratings, and retirements.

(d) Terrrs, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric

service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility's standard service offer price, which phase-in is authorized in accordance with

section 4928.144 of the Revised Code; and provisions for the recovery of the utility's cost of

securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the
electric distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without linvtation and
notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding
single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and nwdernization incentives for the electric distribution
utility. The latter niay include a long-term energy delivery infrastructure modernization plan for that
utility or any plan providing for the utility's recovery of costs, including lost revenue, shared savings,
and avoided costs, and a just and reasonable rate of return on such infrastructure modernization. As
part of its determination as to whether to allow in an electric distribution utility's electric security plan
inclusion of any provision described in division (B)(2)(h) of this section, the corrrnission shall examine
the reliability of the electric distribution utility's distribution system and ensure that customers' and
the electric distribution utility's expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its distribution

system.

(i) Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this division for an initial application under this section not later
than one hundred fifty days after the application's filing date and, for any subsequent application by
the utility under this section, not later than two hundred seventy-five days after the application's
filing date. Subject to division (D) of this section, the commission by order shall approve or modify and
approve an application filed under division (A) of this section if it finds that the electric security plan
so approved, including its pricing and all other terms and conditions, including any deferrals and any
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future recovery of deferrals, is more favorable in the aggregate as compared to the expected results
that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the

commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this

section, the commission shall ensure that the benefits derived for any purpose for which the
surcharge is established are reserved and niade available to those that bear the surcharge.

Otherwise, the commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the

electric distribution utility niay withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) If the utility temvnates an application pursuant to division (C)(2)(a) of this section or if the

comnvssion disapproves an application under division (C)(1) of this section, the commission shall issue

such order as is necessary to continue the provisions, terrns, and conditions of the utility's most
recent standard service offer, along with any expected increases or decreases in fuel costs from
those contained in that offer, until a subsequent offer is authorized pursuant to this section or

section 4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an
application under this section for the purpose of its compliance with division (A) of section 4928.141

of the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its
proposed electric security plan and shall continue in effect until the date scheduled under the rate
plan for its expiration, and that portion of the electric security plan shall not be subject to commission

approval or disapproval under division (C) of this section, and the earnings test provided for in division

(F) of this section shall not apply until after the expiration of the rate plan. However, that utility may
include in its electric security plan under this section, and the commission may approve, modify and

approve, or disapprove subject to division (C) of this section, provisions for the incremental recovery

or the deferral of any costs that are not being recovered under the rate plan and that the utility

incurs during that continuation period to comply with section 4928.141, division ( B) of section

4928.64, or division (A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by
the utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that
exceeds three years from the effective date of the plan, the commission shall test the plan in the
fourth year, and if applicable, every fourth year thereafter, to determine whether the plan, including
its then-existing pricing and all other temis and conditions, including any deferrals and any future
recovery of deferrals, continues to be more favorable in the aggregate and during the remaining term
of the plan as compared to the expected results that would otherwise apply under section 4928.1 42

of the Revised Code. The commission shall also determine the prospective effect of the electric
- --.--- --- ' -security plan to determine if that-eff-ect is su s an ia iy iikeiy to prov^de tii^^eLtnc dsst^butiEn ut

with a return on common equity that is significantly in excess of the return on common equity that is
likely to be earned by publicly traded companies, including utilities, that face comparable business and
financial risk, with such adjustments for capital structure as may be apprepriate. The burden of proof
for demonstrating that significantly excessive earnings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the commission finds that continuation of
the electric security plan will result in a return on equity that is significantly in excess of the return on
common equity that is likely to be earned by publicly traded companies, including utilities, that will
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face comparable business and financial risk, with such adjustments for capital structure as may be
appropriate, during the balance of the plan, the commission may terminate the electric security plan,
but not until it shall have provided interested parties with notice and an opportunity to be heard. The
commission may impose such conditions on the plan's termination as it considers reasonable and
necessary to accommodate the transition from an approved plan to the more advantageous
alternative. In the event of an electric security plan's termination pursuant to this division, the
commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security

plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such
adjustments resulted in excessive earnings as measured by whether the earned return on common
equity of the electric distribution utility is significantly in excess of the return on common equity that
was earned during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. Consideration also shall be given to the capital requirements of future comrnitted
investments in this state. The burden of proof for demonstrating that significantly excessive earnings
did not occur shall be on the electric distribution utility. If the commission finds that such
adjustments, in the aggregate, did result in significantly excessive earnings, it shall require the
electric distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric distribution utility
shall have the right to terminate the plan and immediately file an application pursuant to section
4928.142 of the Revised Code. Upon termination of a plan under this division, rates shall be set on the
same basis as specified in division (C)(2)(b) of this section, and the commission shall permit the
continued deferral and phase-in of any amounts that occurred prior to that termination and the
recovery of those amounts as contemplated under that electric security plan. In making its
determination of significantly excessive earnings under this division, the commission shall not consider,
directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent company.

Effective Date: 2008 SB221 07-31-2008
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4901:1-35-03 Filing and contents of applications.

Each electric utility in this state filing an application for a standard service offer (SSO) in the
form of an electric security plan (ESP), a market-rate offer (MRO), or both, shall comply
with the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies plus an
original of the application shall be filed. The application must include a complete set of
direct testimony of the electric utility personnel or other expert witnesses. This testimony
shall be in question and answer format and shall be in support of the electric utility's
proposed application. This testimony shall fully support all schedules and significant issues
identified by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the
requirements set forth below.

(1) The following electric utility requirements are to be demonstrated in a separate section
of the standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission
affiliate, belongs to at least one regional transmission organization (RTO) that has been
approved by the federal energy regulatory commission; or, if the electric utility or its
transmission affiliate does not belong to an RTO, then the electric utility shall demonstrate
that alternative conditions exist with regard to the transmission system, which include non-
pancaked rates, open access by generation suppliers, and full interconnection with the

distribution grid.

(b) The electric utility shall establish one of the following: its RTO retains an independent
market-monitor function and has the ability to identify any potential for a market participant
or the electric utility to exercise market power in any energy, capacity, and/or ancillary
service markets by virtue of access to the RTO and the market participant's data and
personnel and has the ability to effectively mitigate the conduct of the market participants
so as to prevent or preclude the exercise of such market power by any market participant or
the electric utility; or the electric utility shall demonstrate that an equivalent function exists
which can monitor, identify, and mitigate conduct associated with the exercise of such

market power.

(c) The electric utility shall demonstrate that an independent and reliable source of
electricity pricing information for any energy product or service necessary for a winning
bidder to fulfill the contractual obligations resulting from the competitive bidding process

-( CBP^-S-ptrblicI, _a:<ailabie. ?he-AnfDr-z,atiot. mav _be_offered through a-pay- subscription
service, but the pay subscription service shall be available under standard pricing, terms,
and conditions to any person requesting a subscription. The published information shall be
representative of prices and changes in prices in the electric utility's electricity market, and
shall identify pricing of on-peak and off-peak energy products that represent contracts for
delivery, encompassing a time frame beginning at least two years from the date of the
publication. The published information shall be updated on at least a monthly basis.
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(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised Code,

an electric utility shall file a plan for a CBP with the commission. The electric utility shall
provide justification of its proposed CBP plan, considering alternative possible methods of
procurement. Each CBP plan that is to be used to establish an MRO shall include the

following:

(a) A complete description of the CBP plan and testimony explaining and supporting each
aspect of the CBP plan. The description shall include a discussion of any relationship
between the wholesale procurement process and the retail rate design that may be
proposed in the CBP plan. The description shall include a discussion of alternative methods
of procurement that were considered and the rationale for selection of the CBP plan being
presented. The description shall also include an explanation of every proposed non-
avoidable charge, if any, and why the charge is proposed to be non-avoidable.

(b) Pro forma financial projections of the effect of the CBP plan's implementation, including
implementation of division ( D) of section 4928.142 of the Revised Code, upon generation,
transmission, and distribution of the electric utility, for the duration of the CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class and
rate schedules for the duration of the CBP plan. The electric utility shall clearly indicate how
projected bid clearing prices used for this purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent
competitive solicitation that is consistent with and advances the policy of this state as
delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.

(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s), and
any known factors that may affect such customer loads. The descriptions shall include, but
not be limited to, load subdivisions defined for bidding purposes, load and rate class
descriptions, customer load profiles that include historical hourly load data for each load and
rate class for at least the two most recent years, applicable tariffs, historical shopping data,
and plans for meeting targets pertaining to load reductions, energy efficiency, renewable
energy, advanced energy, and advanced energy technologies. If customers will be served
pursuant to time-differentiated or dynamic pricing, the descriptions shall include a summary
of available data regarding the price elasticity of the load. Any fixed load provides to be
served by winning bidder(s) shall be described.

(f) Detailed descriptions of the generation and related services that are to be provided by
the winning bidder(s). The descriptions shall include, at a minimum, capacity, energy,
transmission, ancillary and resource adequacy services, and the term during which
generation and related services are to be provided. The descriptions shall clearly indicate
which services are o be provid-ed- i5y the wirr*nng utddrr(s)-ard-wh^[ch -servis@s-are-Eo-be-

provided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or
upon completion of the CBP.
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(h) A clear description of the proposed methodology by which all bids would be evaluated, in
sufficient detail so that bidders and other observers can ascertain the evaluated result of
any bids or potential bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic retail
pricing, and other alternative retail rate options that were considered in the development of
the CBP plan. A clear description of the rate structure ultimately chosen by the electric
utility, the electric utility's rationale for selection of the chosen rate structure, and the
methodology by which the electric utility proposes to convert the winning bid(s) to retail
rates of the electric utility shall be included in the CBP plan.

(j) The first application for a market rate offer by an electric utility that, as of July 31, 2008,
directly owned, in whole or in part, operating electric generation facilities that had been
used and useful in this state shall include a description of the electric utility's proposed
blending of the CBP rates for the first five years of the market rate offer pursuant to division
(D) of section 4928.142 of the Revised Code. The proposed blending shall show the
generation service price(s) that will be blended with the CBP determined rates, and any
descriptions, formulas, and/or tables necessary to show how the blending will be
accomplished. The proposed blending shall show all adjustments, to be made on a quarterly
basis, included in the generation service price(s) that the electric utility proposes for
changes in costs of fuel, purchased power, portfolio requirements, and environmental
compliance incurred during the blending period. The electric utility shall provide its best
current estimate of anticipated adjustment amounts for the duration of the blending period,
and compare the projected adjusted generation service prices under the CBP plan to the
projected adjusted generation service prices under its proposed electric security plan.

(k) The electric utility's application to establish a CBP shall include such information as
necessary to demonstrate whether or not, as of July 31, 2008, the electric utility directly
owned, in whole or in part, operating electric generation facilities that had been used and

useful in the state of Ohio.

(I) The CBP plan shall provide for funding of a consultant that may be selected by the
commission to assess and report to the commission on the design of the solicitation, the
oversight of the bidding process, the clarity of the product definition, the fairness,
openness, and transparency of the solicitation and bidding process, the market factors that
could affect the solicitation, and other relevant criteria as directed by the commission.
Recovery of the cost of such consultant(s) may be included by the electric utility in

its CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options that
were considered in development of the CBP plan, including but not limited to, portfolio
approaches, s taggered pro-ent, forwara pracurenneni, eiectrit uL^i+ty NartJ<°eRatJon irr
day-ahead and/or real-time balancing markets, and spot market purchases and sales.
The CBP plan shall also include the rationale for selection of any or all of the procurement
options.
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(n) The electric utility shall show, as a part of its CBP plan, any relationship between
the CBP plan and the electric utility's plans to comply with alternative energy portfolio
requirements of section 4928.64 of the Revised Code, and energy efficiency requirements
and peak demand reduction requirements of section 4928.66 of the Revised Code. The
initial filing of a CBP plan shall include a detailed account of how the plan is consistent with
and advances the policy of this state as delineated in divisions (A) to (N) of section 4928.02
of the Revised Code. Following the initial filing, subsequent filings shall include a discussion
of how the state policy continues to be advanced by the plan.

(o) An explanation of known and anticipated obstacles that may create difficulties or
barriers for the adoption of the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by the
commission to the electric utility regarding its corporate separation plan, and a timeline of
any anticipated revisions or amendments to its current corporate separation plan on file
with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(4) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (I) and (K) of section 4928.20 of the Revised
Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the

requirements set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each aspect

of the ESP.

(2) Pro forma financial projections of the effect of the ESP's implementation upon the
electric utility for the duration of the ESP, together with testimony and work papers
sufficient to provide an understanding of the assumptions made and methodologies used in
deriving the pro forma projections.

( 3) Projected rate impacts by customer class/rate schedules for the duration of the ESP,
including post-ESP impacts of deferrals, if any.

(4) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including, but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by the
commission to the electric utility regarding its corporate separation plan, and a timeline of
any anticipated revisions or amen d ments to i ts curren t corpora e separa't-ion-pian or"fie-

with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required each electric utility to
file an operational support plan as a part of its electric transition plan. Each electric utility
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shall provide a statement as to whether its operational support plan has been implemented
and whether there are any outstanding problems with the implementation.

(6) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (I), (J), and (K) of section 4928.20 of the Revised
Code.

(7) A description of the effect on large-scale governmental aggregation of any unavoidable
generation charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is consistent
with and advances the policy of this state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code. Following the initial filing, subsequent filings shall include how
the state policy is advanced by the ESP.

(9) Specific information

Division (B)(2) of section 4928.143 of the Revised Code authorizes the provision or inclusion
in an ESP of a number of features or mechanisms. To the extent that an electric utility
includes any of these features in its ESP, it shall file the corresponding information in its

application.

(a) Division ( B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric utility

to include provisions for the automatic recovery of fuel, purchased power, and certain other
specified costs. An application including such provisions shall include, at a minimum, the
information described below:

(i) The type of cost the electric utility is seeking recovery for under division (B)(2) of section
4928.143 of the Revised Code including a summary and detailed description of such cost.
The description shall include the plant(s) that the cost pertains to as well as a narrative
pertaining to the electric utility's procurement policies and procedures regarding such cost.

(ii) The electric utility shall include in the application any benefits available to the electric
utility as a result of or in connection with such costs including but not limited to profits from
emission allowance sales and profits from resold coal contracts.

(iii) The specific means by which these costs will be recovered by the electric utility. In this
specification, the electric utility must clearly distinguish whether these costs are to be
recovered from all distribution customers or only from the customers taking service under

the ESP.

(iv) A complete set of work papers supporting the cost m^ _fle fc wi e applicatton
Work papers must include, but are not limited to, all pertinent documents prepared by the
electric utility for the application and a narrative and other support of assumptions made in
completing the work papers.
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(b) Divisions (B)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code, authorize an
electric utility to include unavoidable surcharges for construction, generation, or
environmental expenditures for electric generation facilities owned or operated by the
electric utility. Any plan which seeks to impose surcharge under these provisions shall
include the following sections, as appropriate:

(i) The application must include a description of the projected costs of the proposed facility.
The need for the proposed facility must have already been reviewed and determined by the
commission through an integrated resource planning process filed pursuant to rule 4901:5-
5-05 of the Administrative Code.

(ii) The application must also include a proposed process, subject to modification and
approval by the commission, for the competitive bidding of the construction of the facility
unless the commission has previously approved a process for competitive bidding, which
would be applicable to that specific facility.

(iii) An application which provides for the recovery of a reasonable allowance for
construction work in progress shall include a detailed description of the actual costs as of a
date certain for which the applicant seeks recovery, a detailed description of the impact
upon rates of the proposed surcharge, and a demonstration that such a construction work in
progress allowance is consistent with the applicable limitations of division (A) of section
4909.15 of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation facility
shall include a detailed description of the actual costs, as of a date certain, for which the
applicant seeks recovery and a detailed description of the impact upon rates of the proposed
surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation
facility shall include the proposed terms for the capacity, energy, and associated rates for
the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric utility
to include terms, conditions, or charges related to retail shopping by customers. Any
application which includes such terms, conditions or charges, shall include, at a minimum,

the following information:

(i) A listing of all components of the ESP which would have the effect of preventing, limiting,
inhibiting, or promoting customer shopping for retail electric generation service. Such
components would include, but are not limited to, terms and conditions relating to shopping
or to returning to the standard service offer and any unavoidable charges. For each such
component, an exp ana if on of^he component and aescnpt-ive-rationafL-aYrd,--co the-exte-nt
possible, a quantitative justification shall be provided.

(ii) A description and quantification or estimation of any charges, other than those
associated with generation expansion or environmental investment under divisions (B)(2)(b)
and (B)(2)(c) of section 4928.143 of the Revised Code, which will be deferred for future

0^`SIC:IOI.



recovery, together with the carrying costs, amortization periods, and avoidability of such
charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges for
standby, back-up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for automatic increases or decreases in any component of the standard
service offer price. Pursuant to this authority, if the ESP proposes automatic increases or
decreases to be implemented during the life of the plan for any component of the standard
service offer, other than those covered by division (B)(2)(a) of section 4928.143 of the
Revised Code, the electric utility must provide in its application a description of the
component, the proposed means for changing the component, and the proposed means for
verifying the reasonableness of the change.

(e) Division (B)(2)(f) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for the securitization of authorized phase-in recovery of the standard
service offer price. If a phase-in deferred asset is proposed to be securitized, the electric
utility shall provide, at the time of an application for securitization, a description of the
securitization instrument and an accounting of that securitization, including the deferred
cash flow due to the phase-in, carrying charges, and the incremental cost of the
securitization. The electric utility will also describe any efforts to minimize the incremental
cost of the securitization. The electric utility shall provide all documentation associated with
securitization, including but not limited to, a summary sheet of terms and conditions. The
electric utility shall also provide a comparison of costs associated with securitization with the
costs associated with other forms of financing to demonstrate that securitization is the least

cost strategy.

(f) Division ( B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric utility

to include provisions relating to transmission and other specified related services. Moreover,

division (A)(2) of section 4928.05 of the Revised Code states that, notwithstanding Chapters
4905. and 4909. of the Revised Code, commission authority under this chapter shall include
the authority to provide for the recovery, through a reconcilable rider on an electric
distribution utility's distribution rates, of all transmission and transmission-related costs (net
of transmission related revenues), including ancillary and net congestion costs, imposed on
or charged to the utility by the federal energy regulatory commission or a regional
transmission organization, independent transmission operator, or similar organization
approved by the federal energy regulatory commission.

Any utility which seeks to create or modify its transmission cost recovery rider in
its ESP shall file the rider in accordance with the requirements delineated in Chapter

4-907.-^l3ro" tfi"a3ministrativL-C-ode:

(g) Division (B)(2)(h) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for alternative regulation mechanisms or programs, including
infrastructure and modernization incentives, relating to distribution service as part of
an ESP. While a number of mechanisms may be combined within a plan, for each specific
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mechanism or program, the electric utility shall provide a detailed description, with
supporting data and information, to allow appropriate evaluation of each proposal, including
how the proposal addresses any cost savings to the electric utility, avoids duplicative cost
recovery, and aligns electric utility and consumer interests. In general, and to the extent
applicable, the electric utility shall also include, for each separate mechanism or program,
quantification of the estimated impact on rates over the term of any proposed
modernization plan. Any application for an infrastructure modernization plan shall include
the following specific requirements:

(i) A description of the infrastructure modernization plan, including but not limited to, the
electric utility's existing infrastructure, its existing asset management system and related
capabilities, the type of technology and reason chosen, the portion of service territory
affected, the percentage of customers directly impacted (non-rate impact), and the
implementation schedule by geographic location and/or type of activity. A description of any
communication infrastructure included in the infrastructure modernization plan and any
metering, distribution automation, or other applications that may be supported by this
communication infrastructure also shall be included.

(ii) A description of the benefits of the infrastructure modernization plan (in total and by
activity or type), including but not limited to the following as they may apply to the plan:
the impacts on current reliability, the number of circuits impacted, the number of customers
impacted, the timing of impacts, whether the impact is on the frequency or duration of
outages, whether the infrastructure modernization plan addresses primary outage causes,
what problems are addressed by the infrastructure modernization plan, the resulting dollar
savings and additional costs, the activities affected and related accounts, the timing of
savings, other customer benefits, and societal benefits. Through metrics and milestones, the
infrastructure modernization plan shall include a description of how the performance and
outcomes of the plan will be measured.

(iii) A detailed description of the costs of the infrastructure modernization plan, including a
breakdown of capital costs and operating and maintenance expenses net of any related
savings, the revenue requirement, including recovery of stranded investment related to
replacement of un-depreciated plant with new technology, the impact on customer bills,
service disruptions associated with plan implementation, and description of (and dollar value
of) equipment being made obsolescent by the plan and reason for early plant retirement.
The infrastructure modernization plan shall also include a description of efforts made to
mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the
components of any regulatory asset created by the infrastructure modernization plan, the
reporting structure and schedule, and the proposed process for approval of cost recovery
ana increase-i7rrates

(v) A detailed explanation of how the infrastructure modernization plan aligns customer and
electric utility reliability and power quality expectations by customer class.
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(h) Division (B)(2)(i) of section 4928.143 of the Revised Code authorizes an electric utility
to include provisions for economic development, job retention, and energy efficiency
programs. Pursuant to this section, the electric utility shall provide a complete description of
the proposal, together with cost-benefit analysis or other quantitative justification, and

quantification of the program's projected impact on rates.

(10) Additional required information

Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of
the ESP with respect to significantly excessive earnings. Division (E) of section 4928.143 of
the Revised Code is applicable only if an ESP has a term exceeding three years, and would
require an earnings determination to be made in the fourth year. Division (F) of section
4928.143 of the Revised Code applies to any ESP and examines earnings after each year. In
each case, the burden of proof for demonstrating that the return on equity is not
significantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised Code,
the electric utility shall provide testimony and analysis demonstrating the return on equity
that was earned during the year and the returns on equity earned during the same period
by publicly traded companies that face comparable business and financial risks as the
electric utility. In addition, the electric utility shall provide the following information:

(i) The federal energy regulatory commission form 1(FERC form 1) in its entirety for the
annual period under review. The electric utility may seek protection of any confidential or
proprietary data if necessary. If the FERC form 1 is not available, the electric utility shall
provide balance sheet and income statement information of at least the level of detail as

required by FERC form 1.

(ii) The latest securities and exchange commission form 10-K in its entirety. The electric
utility may seek protection of any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed investments in Ohio for each annual
period remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the
electric utility shall also provide, in addition to the requirements under division (F) of section
4928.143 of the Revised Code, calculations of its projected return on equity for each
remaining year of the ESP. The electric utility shall support these calculations by providing
projected balance sheet and income statement information for the remainder of the ESP,
together with testimony and work papers detailing the methodologies, adjustments, and

assumptions used in making these projections.

(D) The first application for an SSO filed after the effective date of section 4928.141 of the
Revised Code by each electric utility shall include an ESP and shall be filed at least one
hundred fifty days before the electric utility proposes to have such SSO in effect. The first
application may also include a proposal for an MRO. First applications that are filed with the
commission prior to the initial effective date of this rule and that are determined by the

b y%,1'04



commission to be not in substantive compliance with this rule shall be amended or refiled at
the direction of the commission. The commission shall endeavor to make a determination on
an amended or refiled ESP application, which substantively conforms to the requirements of
this rule, within one hundred fifty days of the filing of the amended or refiled application.

(E) Subsequent applications for an SSO may include an ESP and/or MRO; however,
an ESP may not be proposed once the electric utility has implemented an MRO approved by

the commission.

(F) The SSO application shall include a section demonstrating that its current corporate
separation plan is in compliance with section 4928.17 of the Revised Code, Chapter 4901:1-
37 of the Administrative Code, and consistent with the policy of the state as delineated in
divisions (A) to (N) of section 4928.02 of the Revised Code. If any waivers of the corporate
separation plan have been granted and are to be continued, the applicant shall justify the
continued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must
include, but are not limited to, all pertinent documents prepared by the electric utility for
the application and a narrative or other support of assumptions made in the work papers.
Work papers shall be marked, organized, and indexed according to schedules to which they
relate. Data contained in the work papers should be footnoted so as to identify the source
document used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the
electric utility for the application and included in the application must be available in
spreadsheet, word processing, or an electronic non-image-based format, with formulas
intact, compatible with personal computers. The electronic form does not have to be filed
with the application but must be made available within two business days to staff and any
intervening party that requests it.

Rep laces : 4901:1-35-03

Effective: 05/07/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.14, 4928.141, 4928.142, 4928.143

Prior Effective Dates: 5/27/04
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(127th General Assembly)
(Amended Substitute Senate Bill Number 221)

AN ACT

To amend sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34,
4928.35, 4928.61, 4928.67, 4929.01, and 4929.02; to

enact sections 9.835, 3318.112, 4928.141, 4928.142,

4928.143, 4928.144, 4928.145, 4928.146, 4928.151,

4928.24, 4928.621, 4928.64, 4928.65, 4928.66, 4928.68,
4928.69, and 4929.051; and to repeal sections 4928.41,

4928.42, 4928.431, and 4928.44 of the Revised Code to

revise state energy policy to address electric service price

regulation, establish alternative energy benchmarks for

electric distribution utilities and electric services

companies, provide for the use of renewable energy

credits, establish energy efficiency standards for electric

distribution utilities, require greenhouse gas emission

reporting and carbon dioxide control planning for

utility-owned generating facilities, authorize energy price

risk management contracts, and authorize for natural gas

utilities revenue decoupling related to energy

conservation and efficiency.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 4905.31, 4928.01, 4928.02, 4928.05, 4928.09,
4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61, 4928.67,
4929.01, and 4929.02 be amended and sections 9.835, 3318.112, 4928.141,
4928.142, 4928.143, 4928.144, 4928.145, 4928.146, 4928.151, 4928.24,
4928.621, 4928.64, 4928.65, 4928.66, 4928.68, 4928.69, and 4929.051 of

e evlse -Code beectto-aszollows:
Sec. 9 . 835 . (A) As used in this section:
(1) 'Enerav nrice risk management contract" means a contract that
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mitigates for the term of the contract the price volatility of energy sources.
includine but not limited to natural gas gasoline oil. and diesel fuel, and
that is a budgetary and financial tool only and not a contract for the
nrocurement of an energy source.

(2) "Political subdivision" means a county , citv villaee, township, nark
district or school district.

(3) "State entity" means the general assembly , the sunreme court, the

court of claims , the office of an elected state officer, or a denartment.
bureau board office commission aeency , institution, or other
instrumentalitv of this state established by the constitution or laws of this
state for the exercise of anv fi,nction of state govermnent, but excludes a
political subdivision an institution of higher education, the oubhc
eMlovees retirement system , the Ohio police and fire pension fund , the

state teachers retirement s.ystem the school employees retirement svstem,
the state highway uatrol retirement system . or the citv of Cincinnati

retirement system.
(4) "State official" means the elected or appointed official, or that

person's designee , charged with the management of a state entrtv.
(B) If it determines that doine so is in the best interest of the state enttv

or the Ilolitical subdivision , and subject to resnectivelv, state or local

appropriation toliav amounts due . a state official or the legislative or other
governing authority of a political subdivision may enter into an enerev nrice
risk management contract. Monev received pnrsuant to such a contract
entered into bv a state official shall be deposited to the credit of the eeneral
revenue fund of this state . a_nd unless otherwise provided bv ordinance or
resolution enacted or adol2ted by the legislative authority of the nolitrcal
subdivision authorizing any such contract monev received under the
contract shall be deposited to the credit of the general fund of the roohtical
subdivision.

Sec . 3318 112 (A) As used in this section . "solar readv" means canable
of accommodatine the eventual installation of roof top , solar nhotovoltarc

energy equiiment.
(B) The Ohio school facilities commission shall adont rules nrescribine

standards for solar ready equipment in school buildines under their
'urisdiction. The rules shall include but not be limited to standards
regarding roof space limitations . shading and obstruction, building
orientation roof loading capacity. and electric systems.

(l A school district makseek and the commission may 2rant for eood

cause shown . a waiver from part or all of the standards nrescribed under

division (B) of this section.

^
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Sec. 4905.31.
6ede; Chapters 4901., 4903., 4905., 4907., 4909., 4921., aftd 4923. 4. 927..
4928., and 4929. of the Revised Code do not prohibit a public utility from
filing a schedule or establishine or entering into any reasonable arrangement
with another public utility or with one or more of its customers, consumers,
or employees and do not prohibit a mercantile customer of an electric
distribution utilitv as those terms are defined in section 4928.01 of the
Revised Code or a2roun of those customers from establishing a
arrangement with that utility or another public utili
providing for any of the followine:

ason

(A) The division or distribution of its surplus profits;
(B) A sliding scale of charges, including variations in rates based upon

ei4her "c.L,. c n,.w:nQ

(}) $tiptt}eted stinulated variations in cost as provided in the schedule or
arrangement;

itre€feeE.
(C) A niinimum charge for service to be rendered unless such minimum

charge is made or prohibited by the terms of the franchise, grant, or
ordinance under which such public utility is operated;

(D) A classification of service based upon the quantity used, the time
when used, the purpose for which used, the duration of use, and any other

reasonable consideration;
(E) Any other fmancial device that may be practicable or advantageous

to the parties interested. Ne In the case of a schedule or arrangement
-goneernine a public utility electric lieht coman such other financial
device mav include a device to recover costs incurred in conjunction wiYh

M
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any economic develonment andiob retention program of the utilitv within
its certified territory. including recove,v of revenue foregone as a result of

danv such proeram7 any development and implementation of neak deman
reduction and energy efficiency12roerams under sectton 4928.66 of the
Revised Code• any acquisition and deplovment of advanced metenng,
including the costs of ank meters 12rematurely retired as a result of the
advanced metering imnlementation• and compliance with anv govemment

mandate.
,:di^'g seaL_

...7..7«.,..'.. `,.°_,_
b

,.
No such schedule or arrangement,

iee is lawful unless it is filed with and
annroved bv the commission pursuant to an application that is submitted bv
the public utilihy or the mercantile customer or group ot mercantue

rib ion utilitv and is posted on the
commission's docketinginformaflon system and is accessible through the

int rnet.
Every such public utility is required to conform its schedules of rates,

tolls, and charges to such arrangement, sliding scale, classification, or other
device, and where variable rates are provided for in any such schedule or
atrangement, the cost data or factors upon which such rates are based and
fixed shall be filed with the commission in such form and at such times as
the commission directs.

s tgasea aAas

t-he
, 1. ,1 , L. 1... ,. .. F"n.1s t". ,'.'..,. .. ._„e'

ttmEler

Lsehedele sha4l be ♦ a.-.1

fme Every such scbedule or reasonable arrangement, Ad-in
shall be under the supervision

and regulation of the commission, and is subject to change, alteration, or

modification by the commission.
Sec. 4928.01. (A) As used in this chapter:
(1) "Ancillary service" means any function necessary to the provision of

electric transmission or distribution service to a retail customer and includes,
but is not limited to, scheduling, system control, and dispatch services;
reactive supply from generation resources and voltage control service;
reactive suppb from transmission resources service; regulation service;

T _
frequency response service; energy imbalance servtce; operahng

customers of an electric

CTsUV3,7
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reserve-spinning reserve service; operating reserve-supplemental reserve
service; load following; back-up supply service; real-power loss
replacement service; dynamic scheduling; system black start capability; and
network stability service.

(2) "Billing and collection agent" means a fully independent agent, not
affiliated with or otherwise controlled by an electric utility, electric services
company, electric cooperative, or governmental aggregator subject to
certification under section 4928.08 of the Revised Code, to the extent that
the agent is under contract with such utility, company, cooperative, or
aggregator solely to provide billing and collection for retail electric service
on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an
electric supplier under sections 4933.81 to 4933.90 of the Revised Code as

ameadeEla by Sub . e n Ne . 3 9+e 123rd gener
al .. `.'b'y

(4) "Competitive retail electric service" means a component of retail
electric service that is competitive as provided under division (B) of this
section.

(5) "Electric cooperative" means a not-for-profit electric light company
that both is or has been financed in whole or in part under the "Rural
Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901, and owns or
operates facilities in this state to generate, transmit, or distribute electricity,
or a not-for-profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at
least retail electric distribution service.

(7) "Electric light company" has the same meaning as in section 4905.03
of the Revised Code and includes an electric services company, but excludes
any self-generator to the extent that it consumes electricity it so produces eF
^- ^^t-R, sells that electricitv for resale g-r
obtains electricitv from a generating facility it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of
the Revised Code.

(9) "Electric services company" means an electric light company that is
engaged on a for-profit or not-for-profit basis in the business of supplying or
arranging for the supply of only a competitive retail electric service in this
state. "Electric services company" includes a power marketer, power broker,
aggregator, or independent power producer but excludes an electric
cooperative, municipal electric utility, governrnental aggregator, or billing
and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of

the Revised Code.
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(11) "Electric utility" means an electric light company that has a
certified territory and is engaged on a for-profit basis eithe in the business
of supplying a noncompetitive retail electric service in this state or in the
businesses of supplying both a noncompetitive and a competitive retail
electric service in this state. "Electric utility" excludes a municipal electric
utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfu-m
electric service.

(13) "Governmental aggregator" means a legislative authority of a
municipal corporation, a board of township trustees, or a board of county
commissioners acting as an aggregator for the provision of a competitive
retail electric service under authority conferred under section 4928.20 of the
Revised Code.

(14) A person acts "knowingly," regardless of the person's purpose,
when the person is aware that the person's conduct will probably cause a
certain result or will probably be of a certain nature. A person has
knowledge of circumstances when the person is aware that such
circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency
programs provided through electric utility rates" means the level of funds
specifically included in an electric utility's rates on October 5, 1999,
pursuant to an order of the public utilities commission issued under Chapter
4905. or 4909. of the Revised Code and in effect on October 4, 1999, for the
purpose of improving the energy efficiency of housing for the utility's
low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a
stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage
of income payment plan program, the home energy assistance program, the
home weatherization assistance program, and the targeted energy efficiency
and weatherization program.

(17) "Market development period" for an electric utility means the
period of time beginning on the starting date of competitive retail electric
service and ending on the applicable date for that utility as specified in
section 4928.40 of the Revised Code, irrespective of whether the utility
applies to receive transition revenues under this chapter.

(18) "Market power" means the ability to impose on customers a
sustained price for a product or service above the price that would prevail in
a competitive market.

(19) "Mercantile eewmffiereial customer" means a cominercial or

.^.
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industrial customer if the electricity consumed is for nonresidential use and
the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one
or more states.

(20) "Municipal electric utility" means a municipal corporation that
owns or operates facilities to generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of
retail electric service that is noncompetitive as provided under division (B)
of this section.

(22) "Nonfirm electric service" means electric service provided pursuant
to a schedule filed under section 4905.30 of the Revised Code or pursuant to
an arrangement under section 4905.31 of the Revised Code, which schedule
or arrangement includes conditions that may require the customer to curtail
or interrupt electric usage during nonemergency circumstances upon
notification by an electric utility.

(23) "Percentage of income payment plan arrears " means fimds eligible
for collection through the percentage of income payment plan rider, but
uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised

Code.
(25) "Advanced energy project" means any technologies, products,

activities, or management practices or strategies that facilitate the generation
or use of electricity and that reduce or support the reduction of energy
consumption or support the production of clean, renewable energy for
industrial, distribution, commercial, institutional, govemmental, research,
not-for-profit, or residential energy users. °•-°` °«--°-''°°'°, including.
but is not limited to, wiiid power; g-'"e""'"' " s"1"- "--""1 eneFgy;

lieatietis 1' high
"1,. efF." by .'t-: t-" and _ -ap

p

owe

ho
,

y-ireeleetfie landfill gas,
v

.... P.- __ -1 settrees, or t--. ^^t^«
biefnass,
eleetrie b..«,.«..a:e« 1"..,iall

gas, ltydreeleetfie ..«..a...- advanced energy

resources and renewable energy resources . "Advanced enerev nroiect" also
includes any nroiect described in division (A)(B). or (C) of section
4928.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets
that are capitalized or deferred on the regulatory books of the electric utility,
pursuant to an order or practice of the public utilities commission or
pursuant to generally accepted accounting principles as a result of a prior
commission rate-making decision, and that wou ut erwise have been

(('^jTFA,_^
.
<, a^

y-r °y .^̀ .^
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charged to expense as incurred or would not have been capitalized or
otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred
demand-side management costs; all deferred percentage of income payment
plan arrears; post-in-service capitalized charges and assets recognized in
connection with statement of fmancial accounting standards no. 109
(receivables from customers for income taxes); future nuclear
decommissioning costs and fuel disposal costs as those costs have been
determined by the commission in the electric utility's most recent rate or
accounting application proceeding addressing such costs; the undepreciated
costs of safety and radiation control equipment on nuclear generating plants
owned or leased by an electric utility; and fuel costs currently deferred
pursuant to the terms of one or more settlement agreements approved by the

commission.
(27) "Retail electric service" means any service involved in supplying or

arranging for the supply of electricity to ultimate consumers in this state,
from the point of generation to the point of consumption. For the purposes
of this chapter, retail electric service includes one or more of the following
"service components": generation service, aggregation service, power
marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and

collection service.

siaiii stiaasseeie
eaoaetty ei tess tft^

(29) Q), "Starting date of competitive retail electric service" means

January 1, 2001, •
(38j 29 "Customer-generator" means a user of a net metering system.
(34-)f30) "Net metering" means measuring the difference in an

applicable billing period between the electricity supplied by an electric
service provider and the electricity generated by a customer-generator that is
fed back to the electric service provider.

(3-2)(IIJ "Net metering system" means a facility for the production of
electrical energy that does all of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or
hydropower, or uses a microturbine or a fuel cell;

(b) Is located on a customer-generator's premises;
(c) Operates in parallel with the electric utility's transmission and

distribution facilities;
(d) Is intended primarily to offset part or alT of ffie customer-gener"s

0 3L l 13
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requirements for electricity.
32 "Self-generator" means an entity in this state that owns or hosts

on its premises an electric generation facility that produces electricity
primarily for the owner's consumption and that may provide any such excess
electricity to retetil '° i° sefviee "`''' ffl another entitv, whether the
facility is installed or operated by the owner or by an agent under a contract.

(33) "Rate 121an" means the standard service offer in effect on the
effective date of the amendment of this section by S B 221 of the 127th
general assemblv.

(34) "Advanced energy resource" means any of the followine:
(a) Anv method or any modification or replacement of any nronertv.

urocess device. structure. or equipment that increases the generation outnut
of an electric generating facility to the extent such efficiency is achieved
without additional carbon dioxide emissions by that facilitv:

(b) Any distributed generation system consisting of customer
coeeneration of electricity and thermal output simultaneouslv primarily to
meet the energy needs of the customer's facilities:

(e) Clean coal technology that includes a carbon-based product that is
chemically altered before combustion to demonstrate a reduction, as
exnressed as ash in emissions of nitrous oxide. mercury, arsenic, chlonne,
sulfur dioxide or sulfur trioxide in accordance with the American societv of
testing and materials standard D1757A or a reduction of metal oxide
emissions in accordance with standard D5142 of that sociM or clean coal
technoloav that includes the design canability to control or nrevent the
emission of carbon dioxide which design caability the commission shall
adopt by rule and shall be based on economically feasible best available
technology or. in the absence of a determined best available technologv,
shall be of the hi4hest level of economically feasible design canabihtv for
which there exists eenerally accepted scientific opinion:

(d) Advanced nuclear energy technology consisting of eeneration III
technolog,v as defined bv the nuclear re ug latory commission: other. later

technology: or significant improvements to existing facilities:
(e) Any fuel cell used in the generation of electricity. includine. but not

limited to a proton exchanize membrane fuel cell, phosphoric acid fuel cell.
molten carbonate fuel cell or solid oxide fuel cell:

(fl Advanced solid waste or construction and demolition debris
conversion technology. including, but not limited to. advanced stoker
technoloav and advanced fluidized bed easification technoloev. that results
in measurable reenhouse gas emissions reductions as calculated nursuant to
the United States environmental protection agency' waste reduction mo el

y
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(WARM).
(2) Demand-side management and any energy efficiencv imnrovement.
(35) "Renewable enerev resource" means solar nhotovoltaic or solar

thermal energy wind enerev nower produced by a hvdroelectric facihtv.
eothennal eriergy, fuel derived from solid wastes as defined in section

3734.01 of the Revised Code through fractionation_ biological
decomnosition or other process that does not nnncipallv involve
combustion biomass energy, biologically derived methane Qas. or energy
derived from nontreated by-products of the nulmne nrocess or wood
manufacturing nrocess includine bark wood chins sawdust, and lremn in
spent pulping liauors "Renewable energy resource" includes but is not
limited to any fuel cell used in the eeneration of electncttv includme, but

'not limited to a nroton exchange membrane fuel cell. nhosnhonc acid fue
cell molten carbonate fuel cell or solid oxide fuel cell• wind turbme located
in the state's territorial waters of Lake Erie: storage facilitv that will nromote
the better utilization of a renewable energy resource that primarily eenerates
off peak or distributed generation system used by a customer to eenerate
electricity from any such energy. As used in division (A)(35) of this sectron,
"bygrpelectric facilitv" means a hvdroelectrnc generating facilrtv that is
located at a dam on a river, or on any water dischareed to a nver, that is

-'n or borderine this state or within or borderine an adjoinme state an

meets all of the following standards:
(a) The facility nrovide for river flows that are not detrimental for fish,

wildlife, and water auality, including seasonal flow fluctuations as defined
h., ri,P a,,,,Hoahle licensing aeencv for the facili

ib) The facilitv demonstrates that it complies with the water auai
standards of this state which compliance may consist of certification under
Section 401 of the "Clean Water Act of 1977 " 91 Stat. 1598 1599 33
U S C 1341 and demonstrates that it has not contributed to a finding by this
state that the river has imnaired water quality under Section 303(d) of the

"Clean Water Act of 1977 " 114 Stat. 870 , 33 U.S.C. 1313.
(c) The facility comnlies with mandatory prescriptions reeardine fish

passage as required by the federal energyreQulatorv conutnssion license
issued for the nroiect regardine fish protectzon for nverine anadromous

and catadromus fish.
(Jl The facility complies with the reco ations

environmental nrotection a egnoy and with the terms of its federal energy
reeulatory commission license regarding watershed nrotection, mitieation.
nr enhancement to the extent of each agencv's resnectrve ^unsdiction over
the facilitv.
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(e) The facility comnlies with -provisions of the "Endangered Snecies

Act of 1973 ." 87 Stat. 884 161J S C 1531 to 1544. as amended.
(f) The facilily does not harm cultural resources of the area. This can be

shown through co=liance with the terms of its federal energy reQalatorY
commission license or. if the facilitv is not reeulated by that commissron
hroueh develonment of a nlan a,pproved bv the Ohio tnstonc preservarion
offrce to the extent it has jurisdiction over the facilitv.

(2) The facilify complies with the terms of its federal energy reaul ta or

commission license or exemntion that are related to recreatronal access
accommodation and facilities or. if the facrhty is not regulated bv that
corrLmission the facilitv complies with similar reauirements as are
recornmended by resource agencies to the extent thev have iunsdiction over

thoutbhc wlhe facility and the facilit,y provides access to water to the nu

fee or charge.
(h) The facilily is not recommended for removal by anv federal a¢encv

or agency of any state . to the extent the particular aeencv has tunsdretion

over the facilitv.
(B) For the purposes of this chapter, a retail electric service component

shall be deemed a competitive retail electric service if the service
component is competitive pursuant to a declaration by a provision of the
Revised Code or pursuant to an order of the public utilities commission
authorized under division (A) of section 4928.04 of the Revised Code.

Otherwise, the service component shall be deemed a noncompetitive retail

electric service.

Se
...b ...^ __T_ __ _ _- •

c.
..
4928.02. It is the policy of this state to do the following throughout

this state b-- _--a -
(A) Ensure the availability to consumers of adequate, reliable, safe,

efficient, nondiscriminatory, and reasonably priced retail electric service;
(B) Ensure the availability of unbundled and comparable retail electric

service that provides consumers with the supplier, price, terms, conditions,
and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers and by encouraging the development of clis nbutedamd-smaif
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generation facilities;
(D) Encourage innovation and market access for cost-effective supply-

and demand-side retail electric service includin but not limited to.

demand side management, time-differentiated pricine and imulementation

of advanced metering infrastructure;
(E) Encourage cost-effective and efficient access to information

regarding the operation of the transmission and distribution systems of
electric utilities in order to promote both effective customer choice of retail
electric service and the develonment of performance standards and tareets
for servicequalitv for all consumers including annual achievement renorts

written in12lain language;
(F) Ensure that an electric utili*y's transmission and distribution svstems

are available to a customer-¢enerator or owner of distributed eeneration, so

that the customer-generator or owner can market and deliver the electricitv it

liroduces:
(G), Recognize the continuing emergence of competitive electricity

markets through the development and implementation of flexible regulatory

treatment;
ffjfW Ensure effective competition in the provision of retail electric

service by avoiding anticompetitive subsidies flowing from a
noncompetitive retail electric service to a competitive retail electric service
or to a product or service other than retail electric service, and vice versa,

including by prohibiting the recovery of any generation-related costs

through distribution or transmission rates;
(H)Ul Ensure retail electric service consumers protection against

unreasonable sales practices, market deficiencies, and market power;
fFj(Jl Provide coherent transparent means of giving annronriate

incentives to technoloeies that can adapt successfullv to notential
environmental mandates:

(K) Encourage implementation of distributed eeneration across

customer classes throu hgreiular review and undatine of admmistrative
rules ggverning critical issues such as but not limited to. interconnectron

standards standby charges and net metering:
(L) Protect at-risk ^po ulations including but not limited to, when

considering the implementation of any new advanced energv or renewable

energy resource:
(M) Encouraee the education of small business owners in this state

reeardin2 the use of. and encourage the use of. energy efficiency nroerams

and alternative energy resources in their businesses:
M Facilitate the state's effectiveness m^he g1ob-al econom y:

7
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In carrvine out this policy, the commission shall consider rules as tha
appr to the costs of electric distribution infrastructure includina. but not
limited to line extensions for the purpose of develonment in this state.

Sec. 4928.05. (A)(1) On and after the starting date of competitive retail
electric service, a competitive retail electric service supplied by an electric
utility or electric services company shall not be subject to supervision and
regulation by a municipal corporation under Chapter 743. of the Revised

Code or by the public utilities commission under Chapters 4901. to 4909.,

4933., 4935., and 4963. of the Revised Code, except see6iea sections

4905.10 and 4905.31, division (B) of section 4905.33, and sections 4905.35

and 4933.81 to 4933.90; except sections 4905.06, 4935.03, 4963.40, and

4963.41 of the Revised Code only to the extent related to service reliability

and public safety; and except as otherwise provided in this chapter. The

connnission's authority to enforce those excepted provisions with respect to
a competitive retail electric service shall be such authority as is provided for
their enforcement under Chapters 4901. to 4909., 4933., 4935., and 4963. of

the Revised Code and this chapter. Nothing in this division shall be
construed to limit the commission's authoritv under sections 4928.141 to

4928 144 of the Revised Code.
On and after the starting date of competitive retail electric service, a

competitive retail electric service supplied by an electric cooperative shall
not be subject to supervision and regulation by the commission under

Chapters 4901. to 4909., 4933., 4935., and 4963. of the Revised Code,

except as otherwise expressly provided in sections 4928.01 to 4928.10 and

4928.16 of the Revised Code.
(2) On and after the starting date of competitive retail electric service, a

noncompetitive retail electric service supplied by an electric utility shall be

subject to supervision and regulation by the commission under Chapters
4901. to 4909., 4933., 4935., and 4963. of the Revised Code and this

chapter, to the extent that authority is not preempted by federal law. The

conunission's authority to enforce those provisions with respect to a

noncompetitive retail electric service shall be the authority provided under

those chapters and this chapter, to the extent the authority is not preempted

by federal law. Notwithstandine Chapters 4905. and 4909. of the Revised

Code commission authority under this chapter shall include the authoritv to

12rovide for the recoverv through a reconcilable rider on an electric

distribution utili 's distribution rates . of all transmission and

transmission -related costs includina ancillary and con2estion costs

imposed on or char¢ed to the utilitv by the federal enernv reeulatorv
.--IIq^Ln'rntoxn3aiT6na transmissron oreamico onssion or a ree

^ y U-t
^ ^
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transmission operator . or similar organization approved by the federal
energy reeulatorysommission

The commission shall exercise its jurisdiction with respect to the
delivery of electricity by an electric utility in this state on or after the
starting date of competitive retail electric service so as to ensure that no
aspect of the delivery of electricity by the utility to consumers in this state
that consists of a noncompetitive retail electric service is unregulated.

On and after that starting date, a noncompetitive retail electric service
supplied by an electric cooperative shall not be subject to supervision and
regulation by the commission under Chapters 4901. to 4909., 4933., 4935.,
and 4963. of the Revised Code, except sections 4933.81 to 4933.90 and
4935.03 of the Revised Code. The commission's authority to enforce those
excepted sections with respect to a noncompetitive retail electric service of
an electric cooperative shall be such authority as is provided for their
enforcement under Chapters 4933. and 4935, of the Revised Code.

(B) Nothing in this chapter affects the authority of the commission

under Title XLIX of the Revised Code to regulate an electric light company
in this state or an electric service supplied in this state prior to the starting
date of competitive retail electric service.

Sec. 4928.09. (A)(1) No person shall operate in this state as an electric
utility, an electric services company, ef a billing and collection agent. or a
reional transmission organization approved by the federal energy

regulatory commission and having the responsibilifv for maintaining
reliabilitv in all or nart of this state on and after the starting date of
competitive retail electric service unless that person first does both of the
following:

(a) Consents irrevocably to the jurisdiction of the courts of this state and
service of process in this state, including, without limitation, service of
summonses and subpoenas, for any civil or criminal proceeding arising out
of or relating to such operation, by providing that irrevocable consent in
accordance with division (A)(4) of this section;

(b) Designates an agent authorized to receive that service of process in
this state, by filing with the commission a document designating that agent.

(2) No person shall continue to operate as such an electric utility,
electric services company, eF billing and collection agent. or re tg'onal

transmission or2anization described in division (A)(1) of this section unless
that person continues to consent to such jurisdiction and service of process
in this state and continues to designate an agent as provided under this
division, by refiling in accordance with division (A)(4) of this section the

appropriate documents filed under d ivision (A)(1)oUthis seio`n or as
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applicable, the appropriate amended documents filed under division (A)(3)
of this section. Such refiling shall occur during the month of December of
every fourth year after the initial filing of a document under division (A)(1)
of this section.

(3) If the address of the person filing a document under division (A)(1)
or (2) of this section changes, or if a person's agent or the address of the
agent changes, from that listed on the most recently filed of such documents,
the person shall file an amended document containing the new information.

(4) The consent and designation required by divisions (A)(1) to (3) of
this section shall be in writing, on forms prescribed by the public utilities
conunission. The original of each such document or amended document
shall be legible and shall be filed with the commission, with a copy filed
with the office of the consumers' counsel and with the attorney general's

office.
(B) A person who enters this state pursuant to a sunnnons, subpoena, or

other form of process authorized by this section is not subject to arrest or
service of process, whether civil or criminal, in connection with other
matters that arose before the person's entrance into this state pursuant to
such summons, subpoena, or other form of process.

(C) Divisions (A) and (B) of this section do not apply to any of the

following:
(1) A corporation incorporated under the laws of this state that has

appointed a statutory agent pursuant to section 1701.07 or 1702.06 of the

Revised Code;
(2) A foreign corporation licensed to transact business in this state that

has appointed a designated agent pursuant to section 1703.041 of the

Revised Code;
(3) Any other person that is a resident of this state or that files consent

to service of process and designates a statutory agent pursuant to other laws

of this state.
Sec. 4928.14.
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The failure of a supplier to
provide retail electric generation service to customers within the certified
territory of +ke an electric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service
offer €tled under di--i°i-- 'A' o°''''° °..•.o-g sections 4928.141. 4928.142.
and 4928 143 of the Revised Code until the customer chooses an alterna6ve
supplier. A supplier is deemed under this di-v'isiea section to have failed to
provide such service if the commission finds, after reasonable notice and
opportunity for hearing, that any of the following conditions are met:

(})^A The supplier has defaulted on its contracts with customers, is in
receivership, or has filed for bankruptcy.

(2) B) The supplier is no longer capable of providing the service.
(3jUC The supplier is unable to provide delivery to transmission or

distribution facilities for such period of time as may be reasonably specified
by commission rule adopted under division (A) of section 4928.06 of the
Revised Code.

(4jf D) The supplier's certification has been suspended, conditionally
rescinded, or rescinded under division (D) of section 4928.08 of the Revised
Code.

Sec. 4928 141 (A) Beginnine Januarv 1 . 2009 an electric distribution
utility shall provide consumers on a comparable and nondiscriminatorv
basis within its certified territory, a standard service offer of all comnetitive
retail electric services necessary to maintain essential electric service to
consumers including a firm sunnlv of electric generation service. To that
end. the electric distribution utility shall applv to the public utilities

^^



Am. Sub. S. B. No. 221 127th G.A.
17

commission to establish the standard service offer in accordance with
section 4928 142 or 4928 143 of the Revised Code and at its discretion
mav annlv simultaneously under both sections. excent that the utilitv's first
standard service offer application at minimum shall include a filing under
section 4928 143 of the Revised Code. Only a standard service offer
authorized in accordance with section 4928 142 or 4928.143 of the Revised
Code shall serve as the utilitv's standard service offer for the nuruose of
compliance with this section: and that standard service offer shall serve as
the utilitys default standard service offer for the purpose of section 4928.14
of the Revised Code. Notwithstanding the foregoine provision, the rate plan
of an electric distribution utilitv shall continue for the purpose of the utilitv's
compliance with this division until a standard service offer is first authorized
under section 4928 142 or 4928 143 of the Revised Code. and. as annlicable.

guursuant to division (D) of section 4928 143 of the Revised Code any rate
nlan that extends bevond December 31 2008 shall continue to be in effect
for the subject electric distribution utilitv for the duration of the plan's term.
A standard service offer under section 4928 142 or 4928 143 of the Revised
Code shall exclude aay nreviouslv authorized allowances for transition
costs with such exclusion being effective on and after the date that the
allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under
section 4928 142 or 4928 143 of the Revised Code, send written notice of
the hearina to the electric distribution utility and publish notice in a
newspaper of eeneral circulation in each county in the utilitv's certified
territorv The commission shall ado^t rules re ag rdinp filings under those

sections.
Sec 4928 142 (A) For the12uroose of complying with section 4928.141

of the Revised Code and subiec,t to division (D) of this section and, as
applicable, subject to the rate nlan requirement of division (A) of section
4928 141 of the Revised Code. an electric distribution utilitv may establish a
standard service offer 12rice for retail electric generation service that is
delivered to the utilifv under a market-rate offer.

(1) The market-rate offer shall be determined through a comnetifive
biddingprocess that provides for all of the followine:

(a) Open, fair. and transparent competitive solicitation:
(b) Clear product definition:
(c) Standardized bid evaluation criteria:
(d) Oversight by. an independent third 12gtv that shall design the

solicitation, administer the bidding, and ensure that the criteria snecified m
-
division (A)(1)(a) to (c) of this section are met:

u 4r^..^^e^scs
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(el Evaluation of the submitted bids prior to the selection of the
least-cost bid winner or winners.

No eeneration supplier shall be prohibited from narticinatine in the
bidding12rocess

(2) The public utilities commission shall modifv rules. or adopt new
rules as necessarv concernine the conduct of the comnetitive biddine
process and the qualifications of bidders which rules shall foster sunnlier
participation in the bidding12rocess and shall be consistent with the
requirements of division (A)(1) of this section.

(B) Prior to initiating a cometitive bidding process for a market-rate
offer under division (A) of this section . the electric distribution utility shall
file an application with the commission. An electric distribution utihtv mav

file its application with the commission prior to the effective date of the
commission rules required under division (A)(2) of this section, and. as the
commission determines necessary, the utilit_y shall immediately conform its

filing to the rules ypon their taking effect.
An application under this division shall detail the electric distribution

u6litv's prooosed comnliance with the requirements of division (A)(1) of

this section and with commission rules under division (A)(2) of this section

and demonstrate that all of the following requirements are met:
(1) The electric distribution utility or its transmission service affiliate

belongs to at least one regional transmission orizanization that has been
aronroved by the federal energy reQulatory commission• or there otherwise is
coMarable and nondiscriminatory access to the electric transmission erid.

(2) Any such regional transmission organization has a market-momtor
function and the ability to take actions to identify and mrtieate market nower
or the electric distribution utility's market conduct: or a similar market
monitoring function exists with commensurate ability to identify and
monitor market conditions and mitigate conduct associated with the exercise

of market power.
(3) A nublished source of information is available publiclv or throueh

dsubscription that identifies pricing information for traded electricity on- an
off peak energy nroducts that are contracts for delivery beginning at least
two years from the date of the publication and is updated on a regular basis.

The commission shall initiate a^roceeding and within ninetv days a8er
the application's filing date shall determine by order whether the electric
distribution utilitv and its market-rate offer meet all of the foreeome
requirements. If the findingis nositive the electric distribution utilitv mav
initiate its comnetitive biddine nrocess If the findin is s negative as to one or
more reauirements the commission in the order s a irect e etenc
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distribution utility regardine how any deficiency mav be remedied ina
timely manner to the commission's satisfaction; otherwise, the electric
distribution utility shall withdraw the application. However. if such remedv
is made and the subceQuent findine is 12ositive and also if the electric
distribution utility made a simultaneous filing under this section and section
4928 143 of the Revised Code. the utility shall not initiate its comnetitive
bid until at least one hundred fifty days after the filing date of those

anrolications.
(C) Unon the completion of the competitive bidding nrocess authorized

by divisions (A) and (B) of this section including for the nutvose of
division (D) of this section the commission shall select the least-cost bid
winner or winners of that process and such selectedbid or bids, as
pre cribed as retail rates bv the commission. shall be the electric distribution
utility's standard service offer unless the commissron by order issued before
the third calendar day following the conclusion of the competitive biddine
process for the market rate offer, determines that one or more of the
following criteria were not met:

(1) Each portion of the bidding process was oversubscribed. such that
the amount of stiMlv bid =on was greater than the amount of the load bid

out.
(2) There were four or more bidders.
(3) At least twenty-five per cent of the load is bid unon by one or more

nersons other than the electric distribution utility.
= All costs incurred by the electric distribution utilitv as a result of or
related to the competitive bidding" cess or to procurine eeneratron service
to 12rovide the standard service offer, including the costs of energy and
cgpacity and the costs of all other products and services nrocured as a result
of the competitive bidding ,process shall be timely recovered through the
standard service offer price, and, for that purpose the commission shall
annrove a reconciliation mechanism other recoverv mechamsm. or a_
combination of such mechanisms for the utilitv.

(D) The first application filed under this section by an electric
distribution utility that as of the effective date of this section directly owns,
in whole or in 12artoperatin^ electricgenerating facilities that had been used
and useful in this state shall require that a portion of that utrlitv's standard
service offer load for the first five years of the market rate offer be
competitively bid under division (A) of this section as follows: ten ner cent
of the load in year one and not less than twenty per cent in year two. thirtv
per cent in year three fortv ner cent in year four, and fifty 12er cent in vear
five. Consistent with those percentages, the conLmrssion s att de ermme e
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actual percentages for each year of years one throueh five The standard
service offer price for retail electric Qeneratron service under this first
annlication shall be a proportionate blend of the bid nrxce and the 2eneratron
service price for the remaining standard service offer load which latter nnce
shall be equal to the electric distribution utrhty's most recent standard
service offer nrice adjusted unward or downward as the corrLmission
determines reasonable. relative to the jurisdictional nortron of anv known
and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer nrice:

(1) The electric distribution utility's prudentlv incurred cost of fuel used

to nroduce electricity:
(2) Its nrudentlv incurred purchased nower costs:
(3) Its12rudently incurred costs of satisfying the sunnlv and demand

portfolio reguirements of this state. includine. but not limited to renewable

resource and energy efficiency reauirements:energy
(4) Its costs nrudentlv incurred to comnlv with environmental laws and

regulations. with consideration of the deratme of any facrhtv associated wrth

those costs.
In making any adjustment to the most recent standard service offer nrice

on the basis of costs described in division (D) of this section. the
commission shall include the benefits that may become available to the
electric distribution utilitv as a result of or in connection with the costs
included in the adjustment includine but not limited to the utilrtv's receint
of emissions credits or its receipt of tax benefits or of other benefits and,
aocordinelv the corrLmission may impose such conditions on the adiustment
to ensure that any such benefits are properlv aligned with the associated cost
resnonsibility. The commission shall also determine how such adtustments
will affect the electric distribution utilitxs return on common eaurtv that
mav be achieved by those adjustments The commission shall not annl Y its
consideration of the return on common equity to reduce any adiustments
authorized under this division unless the adjustments will cause the electric
distribution utilitv to earn a return on common equitv that is sienificantlv m
excess of the return on common eckuitv that is eamed by publicly traded
companies including utilities that face com,parable business and financial
risk with such adjustments for cgpital strncture as mav be annronrrate. The
burden of proof for demonstratina that significantly excessive earnings will
not occur shall be on the electric distribution utilitv.

Additionall^ the commission may ad,ust the electric distribution
utility's most recent standard service offer price by such ^ust and reasonable
amount that the commission determines necessarxTo address anve^

COIC



Am. Sub. S. B. No. 221
21

127th G.A.

that threatens the utility's financial integrity or to ensure that the resultine
revenue available to the utility for providing the standard service offer is not
so inadequate as to result directly or indirectly, in a taking of nronertv
without compensation 12ursuant to Section 19 of Article I. Ohio Constitution.
The electric distribution utilitv has the burden of demonstrating that anv
adjustment to its most recent standard service offer price is proper in
accordance with this division.

(E Beginnine in the second year of a blended nrice under division (D)
of this section and notwithstanding anv other requirement of this section, the
conunission mU alter prospectively the proportions specified in that
division to mitigate any effect of an abru,pt or significant change in the
electric distribution utilitv's standard service offer price that would
otherwise result in ggneral or with respect to ankrate group or rate schedule
but for such alteration. Any such alteration shall be made not more often
than annually and the commission shall not by altering those proportions
and in anv event, including because of the length of time. as authorized
under division (C') of this section taken to approve the market rate offer.
cause the duration of the blending neriod to exceed ten years as counted
from the effective date of the a12roved market rate offer. Additionallv, anv
such alteration shall be limited to an alteration affecting the nrosuective
pronortions used during the blendinia neriod and shall not affect anv
blending12ronor6on previouslv anoroved and applied by the commissron

under this division.
(F) An electric distribution utility that has received commission

anroroval of its first application under division (C) of this section shall not.
nor ever shall be authorized or required by the commission to, file an
=lication under section 4928 143 of the Revised Code.

Sec. 4928 143 (Q) For the purhose of com l̂ying with section 4928.141
of the Revised Code. an electric distribution utility may file an annlication
for public utilities commission agproval of an electric securitv plan as
nrescribed under division (B) of this section. The utility may file that
annlication grior to the effective date of any rules the commission m_av
adopt for the puroose of this section, and, as the commission determines
neces ary the utility immediately shall conform its filine to those rnles unon

ffect.their takin effect.
(B) Notwithstanding anv other provision of Title XLIX of the Revised

Code to the contr= except division (D) of this section. divisions (I). (J).
and (K) of section 4928 20 division (E) of section 4928.64. and section
4928.69 of the Revised Code:

(1) An electric security nlan shall include nrov^s re7atine to tfie
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sunnlv and nricine of electric generation service. In addition if the nronosed
electric securily nlan has a term longer than three years it mav include
provisions in the plan to permit the conunission to test the nlan nursuant to
division (E) of this section and any transitional conditions that should be
adopted by the commission if the commission terminates the nlan as

authorized under that division.
(2) The plan may12rovide for or include, without limitation, anv of the

followine:
(a) Automatic recoverv of any of the following costs of the electric

distribution utility^provided the cost is prudentlv incurred: the cost of fuel
used to generate the electricitv sunnlied under the offer: the cost of
nurchased power supplied under the offer. including the cost of energy and
canacity, and includingpurchase d power acquired from an affiliate: the cost
of emission allowances: and the cost of federally mandated carbon or enerev

taxes:
(b) A reasonable allowance for construction work in progress for anv of

the electric distribution utility's cost of constructing an electric eeneratine
facility or for an environmental expenditure for anv electrrc aeneratrne
facilitxof the electric distribution utility provided the cost is incurred or the
expenditure occurs on or after January 1 . 2009 . Any such allowance shall be

subjgct to the construction work in proeress allowance limitations of
division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the
cost or occurrence of the exnenditure No such allowance for generating
facility construction shall be authorized. however unless the commission
first determines in the proceeding that there is need for the facrlitv based on
resource 12lanningproiections submitted by the electric distribution utrlrtv.
Further, no such allowance shall be authorized unless the facilitv's
construction was sourced through a competitive bid nrocess, reeardine
which nrocess the commission may ado^t rules. An allowance annroved
under fdivision (B)(2)(b) of this section shall be established as a
nonbyl2assable surcharge for the life of the facility.

U The establishment of a nonby.passable surcharee for the life ofan
electric 2enerating facili that is owned or operated by the electric
distribution utilitv was sourced through a competrtive bid nrocess subiect to
any such rules as the commission adopts under division (B)(2)(b) of this
section and is newly used and useful on or after Januarv 1 . 2009 whrch

surchar2e shall cover all costs of the utilitv specified in the annhcation,
excludine costs recovered throueh a surcharge under divrsron (B)(2)(b) of
this section However no surcharge sh^^e auThonzeu u-nless th^
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commission first determines in theproceeding that there is need for the
raeility based on resourceplanning12roiections submitted by the electnc
distribution utility. AAdditionally, if a surcharge is authorized for a facihtv
pursuant to nlan annroval under division (C) of this section and as a
condition of the continuation of the surcharge the electnc distribution utihtv_
shall dedicate to Ohio consumers the capacity and energv and the rate
associated with the cost of that facilitv. Before the commission authorizes
any surcharge uursuant to this division. it may consider. as annlicable. the
effects of any decommissionine deratings and retirements.

(d) Terms conditions or charges relating to limitations on customer
shopping for retail electric generation service. bvnassabihtv. stand^b ,
back un or sunnlemental power service. default service, carrving costs
amortization neriods and accounting or deferrals. includina future recoverv
of such deferrals as would have the effect of stabilizine or providing

certaintv regarding retail electric service:
(e) Automatic increases or decreases in anv comnonent of the standard

service offer nrice:
(f Provisions for the electric distribution utilitv to securitize an^

ghase in inclusive of carryine charges of the utility's standard service offer
rice which phase-in is authorized in accordance with section 4928.144 of

the Revised Code• and nrovisions for the recoverv of the utilitv's cost of

securitization.
(g) Provisions relating to transmission ancillarv coneestion, or an

related service required for the standard service offer. includine nrovisions
for the recovery of anv cost of such service that the electric drstnb tuio

utilitv incurs on or after that date pursuant to the standard service offer:
(h) Provisions regarding the utility's distriburion service, includi^,

without limitation and notwithstandine any provision of Title XUX of the
Revised Code to the contraa, provisions regarding single issue ratemaking,
a revenue decounling mechanism or any other incentive ratemakin2. nd
provisions re ardin distribution infrastructure and modernization
incentives for the electric distribution utility The latter mav incl du e a

long-term energy delivery infrastructure modernization nlan for that utihtv
or any nlan providine for the utility's recoverv of costs. includina1_ost
revenue shared savings and avoided costs and a iust and reasonable rate of
return on such infrastructure modernization As nart of its determination as
to whether to allow in an electric distribution utilitv's electric securitv nlan
inclusion of any nrovision described in division (B)(2)(h) of tlus section, the
commission shall examine the reliabilitv of the electrtc distribution utilitv s
distribution system and ensure that customers' and the electnc rostnnu^

(1) :
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utilily's expectations are aligned and that the electric distribution utilitv is
placing sufficient emphasis on and dedicating sufficient resources to the
reliability of its distribution system.

(i) Provisions under which the electric distribution utilitv mav
imnlement economic development job retention . and energy efficiencv

programs . which provisions may allocate program costs across all classes of
customers of the utilitv and those of electric distribution utilities in the same
holding comnanv s sy tem.

LC1(1) The burden of nroof in the 12roceeding shall be on the electric
distribution utility . The commission shall issue an order under this division
for an initial annlication under this section not later than one hundred fiftv
davs after the applica6on's filing date and for anv subseauent annhcation bv
the utility under this section . not later than two hundred seventy-five days

after the =lication's filing date . Subject to division (D) of this section, the
commission by order shall gpl2rove or modify and approve an application
filed under division (A) of this section if it finds that the electric securRv
plan so approved including itsgricing and all other terms and conditions,
including any deferrals and any future recovery of deferrals is more
favorable in the aggregate as compared to the expected results that would
otherwise annlv under section 4928 142 of the Revised Code. Additionallv,
if the commission so apl2roves an application that contains a surcharee under

division (B)(2)(b) or (c) of this section. the commission shall ensure that the
benefits derived for anv nurnose for which the surcharge is established are
reserved and made available to those that bear the surcharge. Otherwise, the
commisaion by order shall disapprove the application.

(2)(a) If the commission modifies and approves an annlication under

division (Cl(11 of this section the electric distribution utilitv may withdraw
the annlication thereby terminatingit and may file a new standard service
offer under this section or a standard service offer under section 4928.142 of

the Revised Code.
(l If the utilitxterminates an application pursuant to division (C)(2)(a)

of this section or if the commission disapproves an annlication under

division (0(1) of this section, the commission shall issue such order as is
necess= to continue the provisions terms and conditions of the utilitv's
most recent standard service offer , along with any expected increases or
decreases in fael costs from those contained in that offer , until a subseauent
offer is authorized pursuant to this section or section 4928.142 of the
Revised Code. respectivelv.

(Dl Reeardine the rate ^lan requirement of division (A) of section

4928 141 of the Revised Code if an electnc dis' tribuhon litv thahas a

!1'
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rate Rlan that extends beyond December 31 2008 files an annlication under

this section for the puroose of its compliance with division (A) of section

4928 141 of the Revised Code that rate plan and its terms and conditrons
are hereby incorgorated into its proposed electric secunfy 12lan and shall
continue in effect until the date scheduled under the rate plan for its

expiration . and that portion of the electric security plan shall not be subject

to commission approval or disannroval under division (C) of this section.

and the earnings teat12rovided for in division (F) of this section shall not
annlv until after the expiration of the rate planHowever. that utility may
include in its electric securitv nlan under this section and the commission
mav annrove modify and approve or disannrove subject to division (C) of
this secfion provisions for the incremental recovery or the deferral of anv
costs that are not being recovered under the rate plan and that the utrlrtv
incurs during that continuation period to comply with sechon 4928.141
division (B) of section 4928 64 or division (A) of sectron 4928.66 of the

Revised Code.
(E) If an electric securit-y nlan approved under division (C) of this

section excent one withdrawn by the utility as authonzed under that
division, has a term exclusive of nhase-ins or deferrals. that exceeds three
years from the effective date of the nlanthe commission shall test the nlan
in the fourth vear, and if =licable every fourth year thereafter, to
determine whether the nlanincludingits then-existing pricing and all other
terms and conditions includine any deferrals and any future recoverv of
deferrals continues to be more favorable in the aseresate and durine the
remaining term of the plan as compared to the expected results that would
otherwise applv under section 4928.142 of the Revised Code. The
commission shall also determine the prospective effect of the electric
securityplan to determine if that effect is substantially likely to nrovide the
electric distribution utilitv with a return on common eauitv that is
significantly in excess of the return on common equity that is likely to be
earned by nubliclv traded comganies includinp utilrties. that face
co=arable business and financial risk. with such adjustments for camtal
structure as may be appronriate The burden of proof for demonstrating that
significantly excessive earnings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the comrmssion
finds that continuation of the electric secur4 nlan will result in a return on
eauitv that is significantly in excess of the return on common equity that is
likely to be earned b^ nublicly traded companies includin¢ utilitres. that
will face comnarable business and financial nsk with such ad^ustments for

capital structure as may be annronriate during the balance ot ttle 12tan. tne



Am. Sub. S. B. No. 221 127th G.A.

26

commission may terminate the electric security nlanbut not until it shall
have provided interested 12arties with notice and an ounortunttv to be heard.
The commission may imnose such conditions on the nlan's termination as it
considers reasonable and necessarv to accommodate the transition from an
approved 121an to the more advantageous alternative. In the event of an
electric securitv plan's termination nursuant to this division the commissiot^
shall permit the continued deferral and phase-in of anv amounts that
occurrec( prior to that termination and the recoverv of those amounts as
contemnlated under that electric securitv nlan.

(F) With regard to the provisions that are included in an electric securitv
plan under this section. the commission shall consider, followma the end Qf
each annual12eriod of the nlanif any such adjustments resulted m excessrve

earri ngs as measured by whether the earned return on common eauitv of t_he
electric distribution utili is significantly in excess of the return on common
equity that was ea_rned during the same neriod by nubhclv traded comnames
including utilities, that face comparable business and financial rnsk. with
such adiustments for capital structure as may be appronriate onsideratron
also shall be given to the capital requirements of future committed
investments in this state The burden of proof for demonstratine that
si nificantl excessive eamin s did not occur shall be on the electric
distribution utilitv If the commission finds that such adiustments in the
a2,reeate did result in significantly excessive earnings, it shall require the
electric distribution utilitv to return to consumers the amount of the excess
by prospective adiustments• provided that upon makine such nrosnective
adjustments the electric distribution utihty shall have the right to terminate
the plan and immediately file an application pursuant to section 4928.142 of
the Revised Code. Upon termination of a 121an under this division, rates shall

andbe set on the same basis as specified in division (C)(2)(b) of this section,
the commission shall permit the continued deferral and phase-in of any
amounts that occurredprior to that termination and the recoverv of those
amounts as contem,.plated under that electric securitv plan. In makinQ its
determination of significantly excessive earnings under this divrsion, the
commission shall not consider, directly or indkectlv the revenue. exnense ,s

or earnings of any affiliate or parent comnanv.
Sec 4928 144 The nublic u$lities commission by order mav authorize

anyjust and reasonable12hase in of anv electric distnbution utihtv rate or
12rice established under sections 4928.141 to 4928.143 of the Revrsed Code.
and inclusive of ca ine charges, as the commission considers necessarv to
ensure rate or nrice stabilitv for consumers. If the commission's order
includes such a12hase in the order also shall nrovide for the creation ur

:1
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regulatory assets pursuant to generally accepted accountine nrincinles. bv
authorizing the deferral of incurred costs equal to the amount not collected.
plus carryine charees on that amount. Further. the order shall authorize the
collection of those deferrals through a nonbypassable surcharge on any such
rate or price so established for the electric distribution utilitv by the

commission.
Sec. 4928.145. During a proceeding under sections 4928.141 to

4928 144 of the Revised Code and upon submission of an appropriate
discovery request, an electric distribution utility shall make available to the
requesting nartv evM contract or agreement that is between the utility or
anv of its affiliates and a partv to the proceeding, consumer. electric services
comnv or political subdivision and that is relevant to the nroceedine,
subject to such protection for prourietwZE or confidential information as is
determinedappronriate by the 2ublic utilities commission.

Sec 4928 146 Nothing in sections 4928 141 to 4928.145 of the Revised
Code precludes or prohibits an electric distribution utilitv providing
cometitive retail electric service to electric load centers within the certified
territory of another such utilitv.

d enforceSec. 4928 151 Thepublic utilities commission shall adopt an
rules prescribing a uniform statewide 12olicy re ag rding electric transmission
and distribution line extensions and requisite substations and related
facilities that are requested bXnonresidential customers of electric utilitim
so that. on and after the effective date of the initial rules so adonted. all such
utilities a plv the same12olicies and charges to those customers. Initial rules
shall be adonted not later than six months after the effective date of this
section. The rules shall address the just and reasonable allocation to and
utility recovery from the requesting customer or other customers of the
utility of all costs of any such line extension and any requisite substation or
related facility including but not limited to the costs of necessarv technical
shrdies operations and maintenance costs and capital costs. includine a
return on capital costs.

Sec. 4928.17. (A) Except as otherwise provided in sections 4928.142 or
4928.143 or 4928.31 to 4928.40 of the Revised Code and beginning on the
starting date of competitive retail electric service, no electric utility shall
engage in this state, either directly or through an affiliate, in the businesses
of supplying a noncompetitive retail electric service and supplying a
competitive retail electric service, or in the businesses of supplying a
noncompetitive retail electric service and supplying a product or service
other than retail electric service, unless the utility implements and operates
under a corporate separation plan that is approved ti. e pu ic uti ihes

O {^3J^n ^, }̂̂ '^v dL':C^4.$̂^^
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commission under this section, is consistent with the policy specified in
section 4928.02 of the Revised Code, and achieves all of the following:

(1) The plan provides, at minimum, for the provision of the competitive
retail electric service or the nonelectric product or service through a fully
separated affiliate of the utility, and the plan includes separate accounting
requirements, the code of conduct as ordered by the commission pursuant to
a rule it shall adopt under division (A) of section 4928.06 of the Revised
Code, and such other measures as are necessary to effectuate the policy
specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive
advantage and preventing the abuse of market power.

(3) The plan is sufficient to ensure that the utility will not extend any
undue preference or advantage to any affiliate, division, or part of its own
business engaged in the business of supplying the competitive retail electric
service or nonelectric product or service, including, but not limited to, utility
resources such as trucks, tools, office equipment, office space, supplies,
customer and marketing information, advertising, billing and mailing
systems, personnel, and training, without compensation based upon fully
loaded embedded costs charged to the affiliate; and to ensure that any such
affiliate, division, or part will not receive undue preference or advantage
from any affiliate, division, or part of the business engaged in business of
supplying the noncompetitive retail electric service. No such utility,
affiliate, division, or part shall extend such undue preference.
Notwithstanding any other division of this section, a utility's obligation
under division (A)(3) of this section shall be effective January 1, 2000.

(B) The commission may approve, modify and approve, or disapprove a
corporate separation plan filed with the commission under division (A) of
this section. As part of the code of conduct required under division (A)(1) of
this section, the connnission shall adopt rules pursuant to division (A) of
section 4928.06 of the Revised Code regarding corporate separation and
procedures for plan filing and approval. The rules shall include limitations
on affiliate practices solely for the purpose of maintaining a separation of
the affiliate's business from the business of the utility to prevent unfair
competitive advantage by virtue of that relationship. The rules also shall
include an opportunity for any person having a real and substantial interest
in the corporate separation plan to file specific objections to the plan and
propose specific responses to issues raised in the objections, which
objections and responses the commission shall address in its final order.

-Pri2r to conunission approval of the plan, the commission shall afford a
hearing upon those aspects of the plan that the co^termines
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reasonably require a hearing. The conunission may reject and require
refiling of a substantially inadequate plan under this section.

(C) The conunission shall issue an order approving or modifying and
approving a corporate separation plan under this section, to be effective on
the date specified in the order, only upon findings that the plan reasonably
complies with the requirements of division (A) of this section and will
provide for ongoing compliance with the policy specified in section 4928.02
of the Revised Code. However, for good cause shown, the commission may
issue an order approving or modifying and approving a corporate separation
plan under this section that does not comply with division (A)(1) of this
section but complies with such functional separation requirements as the
commission authorizes to apply for an interim period prescribed in the
order, upon a finding that such alternative plan will provide for ongoing
compliance with the policy specified in section 4928.02 of the Revised

Code.
(D) Any party may seek an amendment to a corporate separation plan

approved under this section, and the commission, pursuant to a request from
any party or on its own initiative, may order as it considers necessary the
filing of an amended corporate separation plan to reflect changed

circumstances.
(E) N - -a• nnn< 2n 4905.21, nnn< n6 .._ 4905 no ,.i

..-,. n _-.:..,.a n_.,. No electric distribution utility may itself a shall
sell or transfer any generating asset it wholly or plrtly owns at any time

^cP Prior commission approval, ^°°.,.' to... '°^^•°:°="_.. -without obtainin} ^ the.. r-.. • ---°---
T-itle, XT of +he n A n .1.. ....,..4:....- a.. N... 4- - f of tFaffstftissieft7
distribtAiett, .:,,__y s__ d:.... ^..: --- `r_ -i^ ^e.. -.b asset .°

Sec. 4928.20. (A) The legislative authority of a municipal corporation
may adopt an ordinance, or the board of township trustees of a township or
the board of county commissioners of a county may adopt a resolution,
under which, on or after the starting date of competitive retail electric
service, it may aggregate in accordance with this section the retail electrical
loads located, respectively, within the municipal corporation, township, or
unincorporated area of the county and, for that purpose, may enter into
service agreements to facilitate for those loads the sale and purchase of
electricity. The legislative authority or board also may exercise such
authority jointly with any other such legislative authority or board. For
customers that are not mercantile eewfteFeial customers, an ordinance or
resolution under this division shall specify whether the aggregation will
occur only with the prior, affirmative consent of each person owning,
occupying, controlling, or using an electric load center propse to be

4
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aggregated or will occur automatically for all such persons pursuant to the
opt-out requirements of division (D) of this section. The aggregation of
mercantile eemmereial customers shall occur only with the prior,
affirmative consent of each such person owning, occupying, controlling, or
using an electric load center proposed to be aggregated. Nothing in this
division, however, authorizes the aggregation of the retail electric loads of
an electric load center, as defined in section 4933.81 of the Revised Code,
that is located in the certified territory of a nonprofit electric supplier under
sections 4933.81 to 4933.90 of the Revised Code or an electric load center
served by transmission or distribution facilities of a municipal electric

utility.
(B) If an ordinance or resolution adopted under division (A) of this

section specifies that aggregation of customers that are not mercantile
eeffhmeFeie} customers will occur automatically as described in that division,
the ordinance or resolution shall direct the board of elections to submit the
question of the authority to aggregate to the electors of the respective
municipal corporation, township, or unincorporated area of a county at a
special election on the day of the next primary or general election in the
municipal corporation, township, or county. The legislative authority or
board shall certify a copy of the ordinance or resolution to the board of
elections not less than seventy-five days before the day of the special
election. No ordinance or resolution adopted under division (A) of this
section that provides for an election under this division shall take effect
unless approved by a majority of the electors voting upon the ordinance or
resolution at the election held pursuant to this division.

(C) Upon the applicable requisite authority under divisions (A) and (B)
of this section, the legislative authority or board shall develop a plan of
operation and governance for the aggregation program so authorized. Before
adopting a plan under this division, the legislative authority or board shall
hold at least two public hearings on the plan. Before the first hearing, the
legislative authority or board shall publish notice of the hearings once a
week for two consecutive weeks in a newspaper of general circulation in the
jurisdiction. The notice shall summarize the plan and state the date, time,
and location of each hearing.

(D) No legislative authority or board, pursuant to an ordinance or
resolution under divisions (A) and (B) of this section that provides for
automatic aggregation of customers that are not mercantile eenhaer-eial
customers as described in division (A) of this section, shall aggregate the
electrical load of any electric load center located within its jurisdiction
unless it in advance clearly discloses to the person owmng, occupying,
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controlling, or using the load center that the person will be enrolled
automatically in the aggregation program and will remain so enrolled unless

the person affirmatively elects by a stated procedure not to be so enrolled.
The disclosure shall state prominently the rates, charges, and other terms
and conditions of enrollment. The stated procedure shall allow any person
enrolled in the aggregation program the opportunity to opt out of the
program every twe three years, without paying a switching fee. Any such

person that opts out before the co_mrnancement of the aggregation program
pursuant to the stated procedure shall default to the standard service offer

provided under divisieft (A) o section 4928.14 or division (D) of section

4928.35 of the Revised Code until the person chooses an altemative

supplier.
(E)(1) With respect to a governmental aggregation for a municipal

corporation that is authorized pursuant to divisions (A) to (D) of this section,

resolutions may be proposed by initiative or referendum petitions in
accordance with sections 731.28 to 731.41 of the Revised Code.

(2) With respect to a governmental aggregation for a township or the
unincorporated area of a county, which aggregation is authorized pursuant to

divisions (A) to (D) of this section, resolutions may be proposed by

initiative or referendum petitions in accordance with sections 731.28 to

731.40 of the Revised Code, except that:
(a) The petitions shall be filed, respectively, with the township fiscal

officer or the board of county commissioners, who shall perform those
duties imposed under those sections upon the city auditor or village clerk.

(b) The petitions shall contain the signatures of not less than ten per cent

of the total number of electors in, respectively, the township or the

unincorporated area of the county who voted for the office of governor at

the preceding general election for that office in that area.

(F) A governmental aggregator under division (A) of this section is not

a public utility engaging in the wholesale purchase and resale of electricity,
and provision of the aggregated service is not a wholesale utility transaction.
A governmental aggregator shall be subject to supervision and regulation by
the public utilities commission only to the extent of any competitive retail

electric service it provides and commission authority under this chapter.
(G) This section does not apply in the case of a municipal corporation

that supplies such aggregated service to electric load centers to which its
municipal electric utility also supplies a noncompetitive retail electric
service through transmission or distribution facilities the utility singly or

__ointl owns or operates.
(H) A govemmental aggregator sh-alI no1 include in its aggregatioii ure

^^
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accounts of any of the following:
(1) A customer that has opted out of the aggregation;
(2) A customer in contract with a certified eawpL44ive electric services

comn • l _l_e`4p, qef•:ees pro`^°e•anv -- ,
(3) A customer that has a special contract with an electric distribution

utility;
(4) A customer that is not located within the governmental aggregator's

governmental boundaries;
(5) Subject to division (C) of section 4928.21 of the Revised Code, a

customer who appears on the "do not aggregate" list maintained under that

section.
(I) Customers that are part of a 2overnmental aaereeation under this

section shall be responsible only for such portion of a surcharee under
section 4928 144 of the Revised Code that is proportionate to the benefits
as determined by the commission that the governmental aggregation's
customers as an aggreeated eronp receive. The pronortionate surcharge so
established shall apnlv to each customer of the governmental aeereeatton
while the customer is part of that aggregation. If a customer ceases being
such a customer, the otherwise applicable surchargeshall annlv Nothing in
this section shall result in less than full recovery by an electric distnbution
utility of any surcharge authorized under section 4928 144 of the Revised
CnAe

On behalf of the customers that are part ot a eovernmentai
aggregation under this section and by filing written notice with the nubhc

tilities commission the leeislative authority that formed or is formine th
governmental aggreeation mav elect not to receive standbv service within
the meanine of division (B)(2)(e) of section 4928 143 of the Revised Code
from an electric distribution utility in whose certified territory the
governmental aggre¢ation is located and that operates under an annroved
electric security nlan under that section. Ugon the fihnp of that notice. the
electric distribution utility shall not charge any such customer to whom
electricity is delivered under the governmental aggregation for the standbv
service. Any such consumer that returns to the utilrtv for comnetitrve retail
electric service shall nav the market 12rice of12ower incurred by the uttlitv to
serve that consumer12lus any amount attributable to the utility's cost of
compliance with the altemative energy resource provisions of section
4928.64 of the Revised Code to serve the consumer. Such market nrnce shall
include but not be limited to canacitv and energycharges: all charees
associated with the nrovision of that power sunnly through the re ig onal

transmission organization including but not ^mite to transmission.

() I.'^' Pu 1 w97
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ancillm services. congestion and settlement and administrative charees;
and all other costs incurred by the utility that are associated with the
procurement nrovision and administration of that power sunnlv, assuch
costs maXbe agproved by the commission. The pernod of time during which
the market price and alternative energy resource amount shall be so assessed
on the consumer shall be from the time the consumer so returns to the

electric distribution utilit,y until the expiration of the electric securitv nlan.
However if that period of time is expected to be more than two years. the
commission mav reduce the time neriod to a period of not less than two

years.
(K) The commission shall adMt rules to encouraee and nromote

laree scale2overnmental aeereeation in this state. For that nuroose, the
commission shall conduct an immediate review of any rules it has adonted
for the ose of this section that are in effect on the effective date of the
amendment of this section by S B 221 of the 127th eeneral assemblv.
Further, within the context of an electric security nlan under section
4928 143 of the Revised Code the commission shall consider the effect on
laree scale eovemmental aggreeation of anv nonbvnassable eeneration
charges however collected that would be established under that nlan,
except anv nonbvnassable generation charize that relates to a cost mcurred
by the electric distribution utilitythe deferral of which has been authorized

by the commission prior to the effective date of the amendment of this
section by S B 221 of the 127th general assemblv.

Sec. 4928 24 The nublic utilities commission shall emnlov a federal
energy advocate to monitor the activities of the federal enerev regulatory
commission and other federal aQencies and to advocate on behalf of the
interests of retail electric service consumers in this state. The attornev
general shall =resent the advocate before the federal energy re2ulatory
commission and other federal agenciesAmong other duties assigned to the
advocate by the commission, the advocate shall examine the value of the
participation of this state's electric utilities in reeional transmission
oreanizations and submit a report to the public utilities commission on
whether continued participation of those utilities is in the interest of those

consumers.
Sec. 4928.31. (A) Not later than ninety days after the effective date of

this section, an electric utility supplying retail electric service in this state on
that date shall file with the public utilities commission a plan for the utility's
provision of retail electric service in this state during the market
development period. This transition plan shall be in such form as the

- - ---- - -commission shall prescribe by rule adopted under division (A) of sectron

,^^,.
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4928.06 of the Revised Code and shall include all of the following:
(1) A rate unbundling plan that specifies, consistent with divisions

(A)(1) to (7) of section 4928.34 of the Revised Code and any rules adopted

by the commission under division (A) of section 4928.06 of the Revised

Code, the unbundles components for electric generation, transmission, and
distribution service and such other unbundled service components as the
commission requires, to be charged by the utility beginning on the starting

date of competitive retail electric service and that includes information the
commission requires to fix and determine those components;

(2) A corporate separation plan consistent with section 4928.17 of the

Revised Code and any rules adopted by the conunission under division (A)

of section 4928.06 of the Revised Code;
(3) Such plan or plans as the commission requires to address operational

support systems and any other technical implementation issues pertaining to
competitive retail electric service consistent with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code;

(4) An employee assistance plan for providing severance, retraining,
early retirement, retention, outplacement, and other assistance for the
utility's employees whose employment is affected by electric industry

restructuring under this chapter;
(5) A consumer education plan consistent with former section 4928.42

of the Revised Code and any rules adopted by the conunission under

division (A) of section 4928.06 of the Revised Code.

A transition plan under this section may include tariff terms and
conditions to address reasonable requirements for changing suppliers, length
of commitment by a customer for service, and such other matters as are
necessary to accommodate electric restructuring. Additionally, a transition

plan under this section may include an application for the opportunity to
receive transition revenues as authorized under sections 4928.31 to 4928.40

of the Revised Code, which application shall be consistent with those

sections and any rules adopted by the commission under division (A) of

section 4928.06 of the Revised Code. The transition plan also may include a

plan for the independent operation of the utility's transmission facilities

consistent with section 4928.12 of the Revised Code, division (A)(13) of

section 4928.34 of the Revised Code, and any rules adopted by the

commission under division (A) of section 4928.06 of the Revised Code.
The commission may reject and require refiling, in whole or in part, of

any substantially inadequate transition plan.
B The electric utility shall provide public notice of its filing under

division (A) of this section, in a form an mannerthaflt^e cortmission- sha3',
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prescribe by rule adopted under division (A) of section 4928.06 of the
Revised Code. However, the adoption of rules regarding the public notice
under this division, regarding the form of the transition plan under division
(A) of this section, and regarding procedures for expedited discovery under
division (A) of section 4928.32 of the Revised Code are not subject to
division (D) of section 111.15 of the Revised Code.

Sec. 4928.34. (A) The public utilities commission shall not approve or
prescribe a transition plan under division (A) or (B) of section 4928.33 of
the Revised Code unless the commission first makes all of the following

determinations:
(1) The unbundled components for the electric transmission component

of retail electric service, as specified in the utility's rate unbundling plan
required by division (A)(1) of section 4928.31 of the Revised Code, equal
the tariff rates determined by the federal energy regulatory commission that
are in effect on the date of the approval of the transition plan under sections
4928.31 to 4928.40 of the Revised Code, as each such rate is determined
applicable to each particular customer class and rate schedule by the
commission. The unbundled transmission component shall include a sliding
scale of charges under division (B) of section 4905.31 of the Revised Code
to ensure that refunds determined or approved by the federal energy
regulatory commission are flowed through to retail electric customers.

(2) The unbundled components for retail electric distribution service in
the rate unbundling plan equal the difference between the costs attributable
to the utility's transmission and distribution rates and charges under its
schedule of rates and charges in effect on the effective date of this section,
based upon the record in the most recent rate proceeding of the utility for
which the utility's schedule was established, and the tariff rates for electric
transmission service determined by the federal energy regulatory
commission as described in division (A)(1) of this section.

(3) All other unbundled components required by the commission in the
rate unbundling plan equal the costs attributable to the particular service as
reflected in the utility's schedule of rates and cbarges in effect on the

effective date of this section.
(4) The unbundled components for retail electric generation service in

the rate unbundling plan equal the residual amount remaining after the
determination of the transmission, distribution, and other unbundled
components, and after any adjustments necessary to reflect the effects of the
amendment of section 5727.111 of the Revised Code by Sub. S.B. No. 3 of

the 123rd general assembly.
(5) All unbundled components in -the rate unbundiing lSinri irave beeri
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adjusted to reflect any base rate reductions on file with the commission and
as scheduled to be in effect by December 31, 2005, under rate settlements in
effect on the effective date of this section. However, all earnings
obligations, restrictions, or caps imposed on an electric utility in a
commission order prior to the effective date of this section are void.

(6) Subject to division (A)(5) of this section, the total of all unbundled
components in the rate unbundling plan are capped and shall equal during
the market development period, except as specifically provided in this
chapter, the total of all rates and charges in effect under the applicable
bundled schedule of the electric utility pursuant to section 4905.30 of the
Revised Code in effect on the day before the effective date of this section,
including the transition charge detennined under section 4928.40 of the
Revised Code, adjusted for any changes in the taxation of electric utilities
and retail electric service under Sub. S.B. No. 3 of the 123rd General
Assembly, the universal service rider authorized by section 4928.51 of the
Revised Code, and the temporary rider authorized by section 4928.61 of the
Revised Code. For the purpose of this division, the rate cap applicable to a
customer receiving electric service pursuant to an arrangement approved by
the commission under section 4905.31 of the Revised Code is, for the term
of the arrangement, the total of all rates and charges in effect under the
arrangement. For any rate schedule filed pursuant to section 4905.30 of the
Revised Code or any arrangement subject to approval pursuant to section
4905.31 of the Revised Code, the initial tax-related adjustment to the rate
cap required by this division shall be equal to the rate of taxation specified
in section 5727.81 of the Revised Code and applicable to the schedule or
arrangement. To the extent such total annual amount of the tax-related
adjustment is greater than or less than the comparable amount of the total
annual tax reduction experienced by the electric utility as a result of the
provisions of Sub. S.B. No. 3 of the -1-23PcB 123rd general assembly, such
difference shall be addressed by the commission through accounting
procedures, refands, or an annual surcharge or credit to customers, or
through other appropriate means, to avoid placing the financial
responsibility for the difference upon the electric utility or its shareholders.
Any adjustments in the rate of taxation specified in 5727.81 of the Revised
Code section shall not occur without a corresponding adjustment to the rate
cap for each such rate schedule or arrangement. The department of taxation
shall advise the commission and self-assessors under section 5727.81 of the
Revised Code prior to the effective date of any change in the rate of taxation
specified under that section, and the commission shall modify the rate cap to
reflect that adjustment so that tie rate cap adju`suffe-n-t is efieciive-asTifiirc
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effective date of the change in the rate of taxation. This division shall be
applied, to the extent possible, to eliminate any increase in the price of
electricity for customers that otherwise may occur as a result of establishing
the taxes contemplated in section 5727.81 of the Revised Code.

(7) The rate unbundling plan complies with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(8) The corporate separation plan required by division (A)(2) of section
4928.31 of the Revised Code complies with section 4928.17 of the Revised
Code and any rules adopted by the commission under division (A) of section

4928.06 of the Revised Code.
(9) Any plan or plans the commission requires to address operational

support systems and any other technical implementation issues pertaining to
competitive retail electric service comply with any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code.

(10) The employee assistance plan required by division (A)(4) of
section 4928.31 of the Revised Code sufficiently provides severance,
retraining, early retirement, retention, outplacement, and other assistance for
the utility's employees whose employment is affected by electric industry

restructuring under this chapter.
(11) The consumer education plan required under division (A)(5) of

section 4928.31 of the Revised Code complies with former section 4928.42
of the Revised Code and any rules adopted by the commission under
division (A) of section 4928.06 of the Revised Code.

(12) The transition revenues for which an electric utility is authorized a
revenue opportunity under sections 4928.31 to 4928.40 of the Revised Code
are the allowable transition costs of the utility as such costs are determined
by the commission pursuant to section 4928.39 of the Revised Code, and the
transition charges for the customer classes and rate schedules of the utility
are the charges determined pursuant to section 4928.40 of the Revised Code.

(13) Any independent transmission plan included in the transition plan
filed under section 4928.31 of the Revised Code reasonably complies with
section 4928.12 of the Revised Code and any rules adopted by the
commission under division (A) of section 4928.06 of the Revised Code,
unless the commission, for good cause shown, authorizes the utility to defer
compliance until an order is issued under division (G) of section 4928.35 of

the Revised Code.
(14) The utility is in compliance with sections 4928.01 to 4928.11 of the

Revised Code and any rules or orders of the commission adopted or issued

under those sections.
(15) All unbundled components in the raYe unUund"1'mg plan nave ee
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adjusted to reflect the elimination of the tax on gross receipts imposed by
section 5727.30 of the Revised Code.

In addition, a transition plan approved by the commission under section
4928.33 of the Revised Code but not containing an approved independent
transmission plan shall contain the express conditions that the utility will
comply with an order issued under division (G) of section 4928.35 of the

Revised Code.
(B) Subject to division (E) of section 4928.17 of the Revised Code, if

the commission finds that any part of the transition plan would constitute an
abandonment under sections 4905.20 and 4905.21 of the Revised Code, the
commission shall not approve that part of the transition plan unless it makes
the finding required for approval of an abandonment application under
section 4905.21 of the Revised Code. Sections 4905.20 and 4905.21 of the
Revised Code otherwise shall not apply to a transition plan under sections
4928.31 to 4928.40 of the Revised Code.

Sec. 4928.35. (A) Upon approval of its transition plan under sections
4928.31 to 4928.40 of the Revised Code, an electric utility shall file in
accordance with section 4905.30 of the Revised Code schedules containing
the unbundled rate components set in the approved plan in accordance with
section 4928.34 of the Revised Code. The schedules shall be in effect for the
duration of the utility's market development period, shall be subject to the
cap specified in division (A)(6) of section 4928.34 of the Revised Code, and
shall not be adjusted during that period by the public utilities commission
except as otherwise authorized by division (B) of this section or as
otherwise authorized by federal law or except to reflect any change in tax
law or tax regulation that has a material effect on the electric utility.

(B) Efforts shall be made to reach agreements with electric utilities in
matters of litigation regarding property valuation issues. Irrespective of
those efforts, the unbundled components for an electric utility's retail
electric generation service and distribution service, as provided in division
(A) of this section, are not subject to adjustment for the utility's market
development period, except that the commission shall order an equitable
reduction in those components for all customer classes to reflect any refund
a utility receives as a result of the resolution of utility personal property tax
valuation litigation that is resolved on or after the effective date of this
section and not later than December 31, 2005. Immediately upon the
issuance of that order, the electric utility shall file revised rate schedules
under section 4909.18 of the Revised Code to effect the order.

^ The schedule under division (A) of this section containing the
unbundled distribution components sha provlde ttiat electric dts ribution
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service under the schedule will be available to all retail electric service
customers in the electric utility's certified territory and their suppliers on a
nondiscriminatory and comparable basis on and after the starting date of
competitive retail electric service. The schedule also shall include an
obligation to build distribution facilities when necessary to provide adequate
distribution service, provided that a customer requesting that service may be
required to pay all or part of the reasonable incremental cost of the new
facilities, in accordance with rules, policy, precedents, or orders of the
conunission.

(D) During the market development period, an electric distribution

utility shall provide consumers on a comparable and nondiscriminatory basis
within its certified territory a standard service offer of all competitive retail
electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service priced in
accordance with the schedule containing the utility's unbundled generation
service component. Immediately upon approval of its transition plan, the
utility shall file the standard service offer with the commission under section
4909.18 of the Revised Code, during the market development period. The
failure of a supplier to deliver retail electric generation service shall result in
the supplier's customers, after reasonable notice, defaulting to the utility's
standard service offer filed under this division until the customer chooses an
altemative supplier. A supplier is deemed under this section to have failed to
deliver such service if any of the conditions specified in '-i °dMsieits

f "section 4928.14 of the Revised Code is met.
(E) An amendment of a corporate separation plan contained in a

transition plan approved by the commission under section 4928.33 of the

Revised Code shall be filed and approved as a corporate separation plan
pursuant to section 4928.17 of the Revised Code.

(F) Any change to an electric utility's opportunity to receive transition
revenues under a transition plan approved in accordance with section

4928.33 of the Revised Code shall be authorized only as provided in

sections 4928.31 to 4928.40 of the Revised Code.
(G) The commission, by order, shall require each electric utility whose

approved transition plan did not include an independent transmission plan as
described in division (A)(13) of section 4928.34 of the Revised Code to be a
member of, and transfer control of transmission facilities it owns or controls
in this state to, one or more qualifying transmission entities, as described in

division (B) of section 4928.12 of the Revised Code, that are planned to be

operational on and after December 31, 2003. However, the commission may

extend that date if, for reasons beyond the controof tîe u-1'iti , a quaii ing
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transmission entity is not planned to be operational on that date. The
commission's order may specify an earlier date on which the transmission
entity or entities are planned to be operational if the commission considers it
necessary to carry out the policy specified in section 4928.02 of the Revised
Code or to encourage effective competition in retail electric service in this

state.
Upon the issuance of the order, each such utility shall file with the

commission a plan for such independent operation of the utility's
transmission facilities consistent with this division. The commission may
reject and require refiling of any substantially inadequate plan submitted

under this division.
After reasonable notice and opportunity for hearing, the commission

shall approve the plan upon a fmding that the plan will result in the utility's
compliance with the order, this division, and any rules adopted under
division (A) of section 4928.06 of the Revised Code. The approved
independent transmission plan shall be deemed a part of the utility's
transition plan for purposes of sections 4928.31 to 4928.40 of the Revised

Code.
Sec. 4928.61. (A) There is hereby established in the state treasury the

advanced energy fund, into which shall be deposited all advanced energy
revenues remitted to the director of development under division (B) of this
section, for the exclusive purposes of fanding the advanced energy program
created under section 4928.62 of the Revised Code and paying the program's
administrative costs. Interest on the fund shall be credited to the fund.

(B) Advanced energy revenues shall include all of the following:
(1) Revenues remitted to the director after collection by each electric

distribution utility in this state of a temporary rider on retail electric
distribution service rates as such rates are determined by the public utilities
commission pursuant to this chapter. The rider shall be a uniform amount
statewide, determined by the director of development, after consultation
with the public benefits advisory board created by section 4928.58 of the
Revised Code. The amount shall be determined by dividing an aggregate
revenue target for a given year as determined by the director, after
consultation with the advisory board, by the number of customers of electric
distribution utilities in this state in the prior year. Such aggregate revenue
target shall not exceed more than fifteen million dollars in any year through
2005 and shall not exceed more than five million dollars in any year after
2005. The rider shall be imposed beginning on the effective date of the
amendment of this section by Sub. H.B. 251 of the 126th general assembly,
Januarv 4. 2007, and shall terminate at the e^f tenyears oliowing tfre
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starting date of competitive retail electric service or until the advanced
energy fund, including interest, reaches one hundred million dollars,
whichever is first.

(2) Revenues from payments, repayments, and collections under the
advanced energy program and from program income;

(3) Revenues remitted to the director after collection by a municipal
electric utility or electric cooperative in this state upon the utility's or
cooperative's decision to participate in the advanced energy fund;

(4) Revenues from renewable energy compliance navments as provided
under division (C)(2) of section 4928.64 of the Revised Code:

(5) Revenue from forfeitures under division (C) of section 4928.66 of

the Revised Code:
,(o Interest earnings on the advanced energy fund.
(C)(1) Each electric distribution utility in this state shall remit to the

director on a quarterly basis the revenues described in divisions (B)(1) and
(2) of this section. Such remittances shall occur within thirty days after the
end of each calendar quarter.

(2) Each participating electric cooperative and participating municipal
electric utility shall remit to the director on a quarterly basis the revenues
described in division (B)(3) of this.section. Such remittances shall occur
within thirty days after the end of each calendar quarter. For the purpose of
division (B)(3) of this section, the participation of an electric cooperative or
municipal electric utility in the energy efficiency revolving loan program as
it existed immediately prior to the effective date of the amendment of this
section by Sub. H.B. 251 of the 126th general assembly. Januarv 4. 2007.
does not constitute a decision to participate in the advanced energy fund
under this section as so amended.

(3) All remittances under divisions (C)(1) and (2) of this section shall
continue only until the end of ten years following the starting date of
competitive retail electric service or until the advanced energy fund,
including interest, reaches one hundred million dollars, wliichever is first.

(D) Any moneys collected in rates for non-low-income customer energy
efficiency programs, as of October 5, 1999, and not contributed to the
energy efficiency revolving loan fund authorized under this section prior to
the effective date of its amendment by Sub. H.B. 251 of the 126th general
assembly- . anuary 4. 2007, shall be used to continue to fund cost-effective,
residential energy efficiency programs, be contributed into the universal
service fund as a supplement to that required under section 4928.53 of the
Revised Code, or be returned to ratepayers in the form of a rate reduction at
the option of the affected electric distribution utility.

0 ^^il 41's
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Sec 4928 621 (A) Any Edison technology center in this state is eligible
to agplv for and receive assistance pursuant to section 4928 .62 of the

Revised Code for the 12urooses of creating an advanced enerev
manufacturing center in this state that will nrovide for the exchange of
information and eaertise regarding advanced energy. assisting with the
design of advanced energy nroiects. developing workforce training
programs for such proiects and encouraging investment in advanced enerev
manufacturing technologies for advanced energyproducts and investment in
sustainable manufacturing operations that create high-paving jobs in this
stte.

(B) Anv universitx or groo of universities in this state that conducts
research on any advanced energy resource or any not-for-profit corooration
formed to address issues affecting the I rice and availability of electricity
and having members that are small businesses may apply for and receive

assistance pursuant to section 4928 .62 of the Revised Code for the ppumose

of encouraginQ research in this state that is directed at innovation in or the
refinement of those resources or for the p^,rpose of educational outreach
re arding those resources and to that end shall use that assistance to
establish such a proeram of research or education outreach Any such

educational outreach shall be directed at an increase in, innovation

re2ardimz , or refinement of access bv or of aplication or understandine of
businesses and consu_mers in this state regarding. advanced enerev

resources.
(C) Any independent groUn located in this state the express objective of

which is to educate small businesses in this state regarding renewable
energy resources and energy efficiency programs, or any small business
located in this state electing to utilize an advanced energy project or
participate in an energy efficien^ nroeram is eligible to applv for and
receive assistance pursuant to section 4928.62 of the Revised Code.

D1Nothine in this section shall be construed as limiting the eligibili
for or eceive assis ance ursuant to section

4928.62 of the Revised Code.
Sec . 4928 64 (A)(1) As used in sections 4928.64 and 4928.65 of the

Revised Code "alternative energy resource" means an advanced enerev
resource or renewable energy resource. as defmed in section 4928.01 of the
Revised Code that has a olaced-in-service date of January 1 . 1998 0r a8er•
or a mercantile customer-sited advance energKresource or renewable energy
resource. whether new or existing that the mercantile customer commits for
integration into the electric distribution utility's demand-response, energy
efficienc^ or neak demand reduction nroerams as nrovid^^rvision
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(B)(2)(b) of section 4928 . 66 of the Revised Code. includine. but not limited
to any of the followine:

(a) A resource that has the effect of imnroving the relationship between

real and reactive gower:
(b) A resource that makes efficient use of waste heat or other thermal

canabilities owned or controlled by a mercantile customer:

(c) Storase technoloev that allows a mercantile customer more
flexibility to modifyits demand or load and usage characteristics:

(d) Electric generation equipment owned or controlled by a mercantile
customer that uses an advanced energy resource or renewable enerev

resource:
(e) AU advanced enerev resource or renewable enerev resource of the

mercantile customer that can be ufilized effectively as pa_rt of any advanced
energy resource plan of an electric distribution utility and would otherwise

' `ualify as an altemative energy resource if it were utilized direct
electric distribution utilitv.

(2) For the gurcose of this section and as it considers agpropriate the

public utilities commission ma,y classify any new technoloev as such an
advanced energy resource or a renewable energy resource.

(B) By 2025 and thereafter, an electric distribution utilitv shall provide
from alternative energy resources including at its discretion. alternative
energy resources obtained nursuant to an electricity supplv contract. a
portion of the electricity soplv required for its standard service offer under
section 4928 141 of the Revised Code and an electric services comnanv
shall provide a portion of its electricity supply for retail consumers in this
state from alternative energy resources including, at its discretton,
alternative enerev resources obtained pursuant to an electricitv sunnlv
contract . That p2grtion shall eaual twen -five per cent of the total number of

kilowatt hours of electricitv sold by the subject utility or comnanv to any
and all retail electric consumers whose electric load centers are served bv
that utility and are located within the utilitv's certified territory or, in the
case of an electric services companv are served by the company and are
located within this state. However. nothing in this section precludes a utili
or comg.anv from =viding a ereater percentage. The baseline for a utilitv's
or comg2anv's compliance with the alternative energy resource requirements

''of this section shall be the average of such total kilowatt hours it sold m e
preceding three calendar years. excent that the commission mav reduce a
utility's or comi2any's baseline to adjust for new economic erowth in the
utilitys certified territory or, in the case of an electric services comnanv, m
the co=anv's serv^ce area m t is state.

/ ,
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Of the alternative energy resources implemented by the subiect utilitv or

companv by 2025 and thereafter:
(1) Half may be aenerated from advanced energy resources:
(2) At least half shall be generated from renewable aner¢v resources,

including one-half per cent from solar energy resources, in accordance with

the following benchmarks:
By end of vear Renewable energy Solar enerev

resources resources
2009 0.25% 0.004%
2010 0.50% 0.010%
2011 1° 0.030%
2012 1.5% 0.060%
2013 20/o 0 ,090%
2014 2.5% 0.12%
2015 .3 5° .15°
2016 4.5°° 0.18°
2017 5.5° 0.22%
2018 6.5% 0.26%
2012 .7 5% 0.3%
2020 8.5°° 0.34%
2021 9.5° 0.38%
2022 10.5% 0.42°
2023 11 .5% 0,46%

2024 and each calendar 12.5% 02°/s
year thereafter
(3) At least one-half of the renewable energy resources imnlemented bv

the utilityo or companv shall be met through facilities located in this state: the
remainder shall be met with resources that can be shown to be deliverable

into this state.
(0(1) The commission annually shall

utility's or electric services comnany's compliance with the most recent

annlicable benchmark under, division (B)(2) of this section and in the course

of that review. shall identify any undercompliance or noncomnliance of the
utility or company that it determines is weather-related. related to eaurnment
or resource shortages for advanced energy or renewable energy resources as
annlicable or is otherwise outside the utilitys or company's control

(2) Subject to the cost cU provisions of division (C)(3) of this section.
if the commission determines after notice and oppo mity for hearine, and
based unon its findings in that review regarding avoidable undercomnlrance

or noncomnliance but su Lect to rvrsion ^i oT^ us s- -d- he
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utility or companv has failed to col=ly with any such benchmark. the
commission shall impose a renewable energy compliance navment on the
utility or company.

(a) The compliance liUment pertaining to the solar energy resource
benchmarks under division (B)(2) of this section shall be an amount per
meeawatt hour of underco=liance or noncompliance in the nenod under
review, starting at four hundred fiftXdollars for 2009 four hundred dollars

for 2010 and 2011 . and similarly reduced every two years thereafter throueh

2024 by fifty dollars . to a minimum of frftv dollars.
L The compliance pa ment pertaining to the renewable enerav

resource benchmarks under division (B)(2) of this section shall eaual the
number of additional renewable energy credits that the electric distrrbutton
utility or electric services co=any would have needed to comnlv with the
aplicable benchmark in the Period under review times an amount that shall
begin at fg= five dollars and shall be adiusted annually by the commission
to reflect any change in the consumer price index as defined in section

101 . 27 of the Revised Code . but shall not be less than fortv-five dollars.
(c) The compliance navment shall not be passed through by the electric

distribution utilifv or electric services companv to consumers. The
compliance kUment shall be remitted to the commission for deposit to the
credit of the advanced energy fund created under section 4928.61 of the
Revised Code . Pavment of the compliance payment shall be subiect to such
collection and enforcement procedures as a.pply to the collection of a
forfeiture under sections 4905 55 to 4905 .60 and 4905.64 of the Revised

Code.
(3) An electric distribution utility or an electric services company need

not co=ly with a benchmark under division (B)(1) or (2) of this section to
the extent that its reasonably exnected cost of that compliance exceeds its
reasonably expected cost of otherwise nroducing or acquiring the reauisite
electricity bv three i2er cent or more.

(4)(a) An electric distribution utility or electric services comnanv mav

request the commission to make a force majeure determination nursuant to
this division reeardine all or part of the utility's or comnanv's comnhance
with an minimum benchmark under division (B)(2) of this section during

the period of review occurriny}pursuant to division (C)(2) of this sechon.
The commission mav require the electric distribution utility or electric
services companv to make solicitations for renewable energy resource
credits as part of its default service before the utilitys or comnanv's reauest
of force majeure under this division can be made.

(b) Within ninety -ds a er t e ili^ of a reque^' ^ry ari Eiectr^c

^f)lc'l^;O
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distribution utility or electric services companv under division (C)(4)(a) of

this section . the conunission shall determine if renewable energy resources
are reasonably available in the marketlace in sufficient quantities for the
utility or compgXto comply with the subject minimum benchmark during
the review period . In making this determination, the conunission shall
consider whether the electric distribution utility or electric services comnanv
has made a good faith effort to acquire sufficient renewable energy or. as
Dâa icable. solar energy resources to so comply. including_ but not hmi

to by banking or seeking renewable energy resource credits or by seeking
the resources through long-term contracts. Additionally, the commission
shall consider the availabiliiy of renewable energy or solar energy resources
in this state and other jurisdictions in the PJM interconnection reeional
transmission organization or its successor and the midwest system o en rator

or its successor.
(c) If. pursuant to division (C)(4)(b) of this section, the commission

determines that renewable energy or solar energy resources are not
reasonably available to 12ermit the electric distribution utility or electric
services company to coj=ly, during the period of review, with the subiect
minimum benchmark prescribed under division (B)(2l of this section the
commission shall modify that comnliance obligation of the utilitv or
company as it determines appropriate to accommodate the findine
Commission modification shall not automatically reduce the obligation for
the electric distribution util4's or electric services company's compliance in
subsequent years. If it modifies the electric distribution utilitv or electric
services compov obligation under division (C)(4)(c) of this section, the
commission may require the utility or company, if sufficient renewable
energy resource credits exist in the marketplace to acquire additional
renewable energy resource credits in subsequent years equivalent to the
utility's or companv's modified obligation under division (C)(4)(c of this
section.

(5) The conunission shall establish a process to provide for at least an
annual review of the altemative energy resource market in this state and in
the service territories of the reeional transmission organizations that manaee
transmission ati tems located in this state. The commission shall use the
results of this study to identify any needed changes to the amount of the
renewable energy compliance12avment specified under divisions (C)(2)(a)
and (b) of this section. Specificallv the commission may increase the
amount to ensure that navment of compliance payments is not used to
achieve compliance with this section in lieu of actually acquiring or
rea tzmg energy envec^rom renewa e energy resources^-Ho e r:^rthe
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commission finds that the amount of the comnliance payment should be
otherwise chaneed the commission shall present this finding to the eeneral
assembly for legislative enactment.

(D)(1) The commission annually shall submit to the eeneral assembly in

accordance with section 101 . 68 of the Revised Code a report describtne the
co liance of electric distribut3on utilities and electric services comnames
with division (B) of this section and any strategy for utilitv and comnanv
co=liance or for encouragine the use of alternative energy resources in
supplying this state's electricb needs in a manner that considers available
technology, costs iob creation and economic impacts. The commission
shall allow and consider public comments on the report prior to its
submission to the general assembly. Nothing in the report shall be binding
on anyperson includine anv utility or company for the nuroose of its
compliance with any benchmark under division (B) of this sectton, or the
nforcement of that nrovision under division (Cl of this section.

(2) The eovemor in consultation with the commission chairperson.
1 annoint an altemative energy advisory commtttee 1 he committee sna

examine available technoloev for and related timetables. aoals and costs of
the alternative energy resource requirements under division (B) of this
section and shall submit to the commission a semiannual renort of its

recom_mendations
(E) All costs incurred by an electric distribution utilitv in comnlvine

with the recBiirements of this section shall be bypassable bv any consumer
that has exercised choice of supplier under secfion 4928.03 of the Revised

Code.
Sec 4928 65 An electric distribution utility or electric services

companv may use renewable energy credits any time in the five calendar
years following the date of their purchase or acqursitton from anv entitv.
including, but not limited to a mercantile customer or an owner or onerator
of a 4droelectricgenerating facilit y that is located at a dam on a nver or on
anv water discharged to a river, that is within or borderine this state or
within or bordering an adioiningstate for the purpose of comnlvine with the
renewable energy and solar energy resource requirements of division (B)(2)
of section 4928.64 of the Revised Code. The 12i}blic utilities comrmssion
shall adopt rules specifyin¢ that one unit of credit shall equal one meeawatt
hour of electriciiy derived from renewable energy resources The rules also
shall provide for this state a svstem of registering renewable energy credits
bv snecifyinQ which of any penerally available registnes shall be used for
that pumose and not by creating a reeistry. That selected svstem of
reeisteringrenewable energy credits shall allow a hydroe e ric eeneratins
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facility to be eligible for obtaining renewable energy credits and shall allow
customer-sited nroiects or actions the broadest opportunities to be eheible
for obtaining renewable energy credits.

Sec. 4928 66 (A)(1)(a) Beginning in 2009 . an electric distribution
utility shall implement energy efficiency programs that achieve enerev
savings eguivalent to at least three-tenths of one ner cent of the total. annual
average, and normalized kilowatt-hour sales of the electric distribution
utility during theprecedingthree calendar years to customers in this state.
The savings reauirement using such a three-year averaee, shall increase to
an additional five-tenths of one per cent in 2010. seven-tenths of one per
cent in 2011 eight-tenths of oneper cent in 2012. nine-tenths of one ner
cent in 2013 one 12er cent from 2014 to 2018 and two per cent each vear
thereafter. achieving a cumulative, annual energy savines in excess of
twenty;two per cent by the end of 2025.

(bZBeginning in 2009 an electric distribution utility shall imnlement
peak demand reduction programs designed to achieve a one ner cent
reduction in 12eak demand in 2009 and an additional seventy-five hundredths
of one per cent reduction each year through 2018 . In 2018. the standine

committees in the house of representatives and the senate prtman y dealing
with enerev issues shall make recommendations to the eeneral assemblv
reaarding future peak demand reduction targets.

(2) For the gurooses of divisions (A)(1)(a) and (b) of this section:
(a) The baseline for energy savings under division (A)(1)(a) of this

section shall be the average of the total kilowatt hours the electric
distribution utilit,K sold in the nrecedingthree calendar years. and the
baseline for a neak demand reduction under division (A)(1)(b) of this
section shall be the average neak demand on the utility in the precedine
three calendaryears except that the commission ma_y reduce either baseline
to adjust for new economic growth in the utility's certified territorv.

(b) The commission may amend the bench_marks set forth in division
(A)(1)(a) or (b) of this section if, after application by the electric distnbution
utility. the commission determines that the amendment is necessarv because
the utilitv cannot reasonably achieve the benchmarks due to reeulatorv.
economic or technological reasons bevond its reasonable control.

(c) Complianee with divisions (A)(1)(a) and (b) of this section shall be
measured by including the effects of all demand-respo nse proerams for
mercantile customers of the subject electric distribution utilitv and all such
mercantile customer-sited energy efficiency and peak demand reduction
nroerams adiusted upward by the annronriate loss factors. Anv mechanism
designed to recover the cost of energy efficiencxand peak demand reductron

vv' O5i153
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12ro¢rams under divisions (A)(l)(a) and (b) of this section mav exemnt
mercantile customers that commit their demand-response or other

customer-sited canabilities whether existing or new , for inteeration into the

electric distribution utility's demand-resgonse energv efficiencv_ or neak
demand reduction proerams if the commission determines that that
exem,ption reasonably encourages such customers to commit mose
canabilities to those nroerams If a mercantile customer makes such existine
or new demand response energy efficiency. or peak demand reduction
canabili y available to an electric distribution utihtynursuant to dtvisron
(A)(2)(c) of this secfion, the electric utility's baseline under division
(A)(2)(a) of this section shall be adjusted to exclude the effects of all such
demand response energy efficiencv or peak demand reduction nroerams
that may have existed during the period used to establish the baseline. The
baseline also shall be normalized for changes in numbers of customers,
sales. weather. neak demand. and other appropriate factors so that the
compliance measurement is not unduly influenced by factors outside the
control of the electric distribution utilitv.

(d) Programs implemented by a utility may include demand-resnonse
roerams customer-sited proerams and transmission and distributianf;

infrastructure improvements that reduce line losses. Division (A)(2)(c) of

this section shall be =lied to include facilitating efforts by a mercantile

customer or eroun of those customers to offer customer-sited
ponse energy efficiency, or peak demand reduction canabilitiedema_nd res,

to the electric distribution utili as part of a reasonable arraneement
bmitted to the commission p suant to section 4905 31 of the Revise

Code.
(e) No nroerams or imnrovements described in division (A)(2)(d) of this

section shall conflict with any statewide building code adonted by the board

of building standards.
(B) In accordance with rales it shall adopt the nublic utilities

commission shallproduce and docket at the commission an annual renort
containing the results of its verification of the annual levels of enerev
efficiencv and of peak demand reductions achreved by each electric
distribution utilitv nursuant to division (A) of thrs section. A conv of the
roort shall be provided to the consumers' counsel.

(C) If the commission determines , after notice and onnortunitv for
hearing and based ugon its report under division (B) of this section. that an
electric distribution utilitv has failed to comply with an enerev efficiencv or

peak demand reduction reauirement of division (A) of this section, the
commission shall assess a forfeiture on the utility as provided under sections

0OOCI,54
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4905.55 to 4905.60 and 4905.64 of the Revised Code, either in the amount.
per dav ner underco=liance or noncom_pliance relative to the period of the
reliortequal to that prescribed for noncompliances under section 4905.54 of
the Revised Code. or in an amount equal to the then exrstme market value of
one renewable energy credit per megawatt hour of undercomnliance or
noncompliance Revenue from any forfeiture assessed under this division
shall be deposited to the credit of the advanced energ,y fimd created under
section 4928.61 of the Revised Code.

(D) The commission may establish rules regardinn the content of an
oplication by an electric distribution utility for commission approval of a
revenue decou^line mechanism under this division. Such an annhcation
shall not be considered an application to increase rates and may be included

oras nart of apronosal to establish continue, or expand enerev efficiency
conservation programs. The commission by order mav annrove an
application under this division if it detennines both that the revenue
decoupline mechanism provides for the recovery of revenue that otherwise
mav be forPgone by the utiliri result of or in connection with the
implementation by the electric distribution utility of any energy efficiencv
or energy conservation proerams and reasonably aligns the interests of the
utility and of its customers in favor of those nroerams.

(E) The commission additionally shall adopt rules that reauire an
electric distribution utilitX to 12rovide a customer unon reauest with two
years' consumntion data in an accessible form.

Sec. 4928.67. (A)(1) Be64...inb :n the s4.µ_no de4e oCea•--" °::^i^e r-etaC1T

eleetfie °-- • -=~ a:, eleetrie . :.,, this stu Excel2t as

12rovided in division (A)(2) of this section, an electric utilitv shall develop a
standard contract or tariff providing for net eaer-g metering.

fifst ,..,1 b..,.:,. TL.

That contract or tariff shall be identical in rate structure, all retail rate
components, and any monthly charges; to the contract or tariff to which the
same customer would be assigned if that customer were not a

customer-generator.
(2) An electric utilitv shall also develop a senarate standard contractor

tariff providing for net metering for a hospital, as defined in section 3701.01
of the Revised Code that is also a customer-generator, subject to all of the
- - -- -- - -
followine:
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(a) No limitation including that in divisions (A)(31)(a) and (dl of
section 4928.01 of the Revised Code. shall agply regarding the availabihtv
of the contract or tariff to such hosgital customer-eenerators.

(b) The contract or tariff shall be based both upon the rate structure. rate
comilonents and any charges to which the hospital would otherwise be
as igned if the hospital were not a customer-generator and unon the market
value of the customer-aenerated electricity at the time it is eenerated.

(c) The contract or tariff shall allow t_he hospital customer-generator to
onerate its electric generating facilities individually or collectively wrthout

anv wattage limitation on size.
(2j(B) (11 Net metering under this section shall be accomplished using a

single meter capable of registering the flow of electricity in each direction.
If its existing electrical meter is not capable of measuring the flow of
electricity in two directions, the customer-generator shall be responsible for
all expenses involved in purchasing and installing a meter that is capable of
measuring electricity flow in two directions.

(3) Stieh-ea (2) The electric ierAee-pfevider utili , at its own expense
and with the written consent of the customer-generator, may install one or
more additional meters to monitor the flow of electricity in each direction.

(%f 31 Consistent with the other provisions of this section, the
measurement of net electricity supplied or generated shall be calculated in

the following manner:
O^Ua The electric se:-viee prev=aer utili shall measure the net

electricity produced or consumed during the billing period, in accordance
with normal metering practices.

(2jfM If the electricity supplied by the electric sera'tee grevide^ utili
exceeds the electricity generated by the customer-generator and fed back to
the eleetfiesefyiee Pra°''°' • utili during the billing period, the
customer-generator shall be billed for the net electricity supplied by the

---^i&ff utili , in accordance with normal meteringeleettie
practices. If electricity is provided to the eloetfie ser:iee Y:e _utili , the
credits for that electricity shall appear in the next billing cycle.

(C*})W A net metering system used by a customer-generator shall
meet all applicable safety and performance standards established by the
national electrical code, the institute of electrical and electronics engineers,

and underwriters laboratories.
(2),(Q The public utilities conunission shall adopt rules relating to

additional control and testing requirements for customer-generators wkieh
that the commission determines are necessary to protect public and worker

safety and system reliabiTity:

0 f.5() 1 154 G
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(D) An electric se=oiee -"""'de utili shall not require a
customer-generator whose net metering system meets the standards and
requirements provided for in divisions (B)(4) and (C'''inf of this

section to do any of the following:
(1) Comply with additional safety or performance standards;
(2) Perform or pay for additional tests;
(3) Purchase additional liability insurance.
Ser 4928 68 To the extentpermitted bXfederal law, the public utilities

commission shall adopt rules establishing areenhouse eas emrssion
reportine reauirements includine narticipation in the climate reeistrv. and
carbon dioxide contro)planning requirements for each electric generatme
facility that is located in this state is owned or operated bv a nubhc utrthtv
that is subject to the commission's iurisdiction and emits 2reenhouse gases,
including facilities in qperation on the effective date of this secttron.

4ec 4928 69 Notwithstanding ar y provision of Chanter 4928. of the
Revised Code and except as otherwise provided in an agreement filed with
and Uproved by the public utilities commission under section 4905.31 of
the Revised Code. an electric distribution utility shall not charee anv nerson
that is a customer of a municipal electric utilitv that is in existence on or
before Januarv 1 2008 anxsurcharge service temiination charee, exrt fee

or transition charge.
Sec. 4929.01. As used in this chapter:
(A) "Alternative rate plan" means a method, altemate to the method of

section 4909.15 of the Revised Code, for establishing rates and charges,
under which rates and charges may be established for a commodity sales
service or ancillary service that is not exempt pursuant to section 4929.04 of
the Revised Code or for a distribution service. Alternative rate plans may
include, but are not limited to, methods that provide adequate and reliable
natural gas services and goods in this state; minimize the costs and time
expended in the regulatory process; tend to assess the costs of any natural
gas service or goods to the entity, service, or goods that cause such costs to
be incurred; afford rate stability; promote and reward efficiency, quality of
service, or cost containment by a natural gas company; ef provide sufficient
flexibility and incentives to the natural gas industry to achieve high quality,
technologically advanced, and readily available natural gas services and
goods at just and reasonable rates and charges• or establish revenue
decojWline mechanisms. Alternative rate plans also may include, but are not
limited to, automatic adjustments based on a specified index or changes in a

specified cost or costs.
(B) "Ancillary service" means a service tbatis ancil-iary to the rece#pror
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delivery of natural gas to consumers, including, but not limited to, storage,
pooling, balancing, and transmission.

(C) "Commodity sales service" means the sale of natural gas to
consumers, exclusive of any distribution or ancillary service.

(D) "Comparable service" means any regulated service or goods whose
availability, quality, price, terms, and conditions are the same as or better
than those of the services or goods that the natural gas company provides to
a person with which it is affiliated or which it controls, or, as to any
consumer, that the natural gas company offers to that consumer as part of a
bundled service that includes both regulated and exempt services or goods.

(E) "Consumer" means any person or association of persons purchasing,
delivering, storing, or transporting, or seeking to purchase, deliver, store, or
transport, natural gas, including industrial consumers, commercial
consumers, and residential consumers, but not including natural gas

companies.
(F) "Distribution service" means the delivery of natural gas to a

consumer at the consumer's facilities, by and through the instrumentalities
and facilities of a natural gas company, regardless of the party having title to
the natural gas.

(G) "Natural gas company" means a natural gas company, as defined in
section 4905.03 of the Revised Code, that is a public utility as defined in
section 4905.02 of the Revised Code and excludes a retail natural gas
supplier.

(H) "Person," except as provided in division (N) of this section, has the
same meaning as in section 1.59 of the Revised Code, and includes this state
and any political subdivision, agency, or other instrumentality of this state
and includes the United States and any agency or other instrumentality of
the United States.

(I) "Billing or collection agent" means a fully independent agent, not
affiliated with or otherwise controlled by a retail natural gas supplier or
governrnental aggregator subject to certification under section 4929.20 of
the Revised Code, to the extent that the agent is under contract with such
supplier or aggregator solely to provide billing and collection for
competitive retail natural gas service on behalf of the supplier or aggregator.

(J) "Competitive retail natural gas service" means any retail natural gas
service that may be competitively offered to consumers in this state as a
result of revised schedules approved under division (C) of section 4929.29
of the Revised Code, a rule or order adopted or issued by the public utilities
commission under Chapter 4905. of the Revised Code, or an exemption
granted by the commission under section^to 492 .68-oft^ie

001101rS'+8
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Revised Code.
(K) "Governmental aggregator" means either of the following:
(1) A legislative authority of a municipal corporation, a board of

township trustees, or a board of county connnissioners acting exclusively
under section 4929.26 or 4929.27 of the Revised Code as an aggregator for
the provision of competitive retail natural gas service;

(2) A municipal corporation acting exclusively under Section 4 of
Article XVIII, Ohio Constitution, as an aggregator for the provision of
competitive retail natural gas service.

(L)(1) "Mercantile customer" means a customer that consumes, other
than for residential use, more than five hundred thousand cubic feet of
natural gas per year at a single location within this state or consumes natural
gas, other than for residential use, as part of an undertaking having more
than three locations within or outside of this state. "Mercantile customer"
excludes a customer for which a declaration under division (L)(2) of this
section is in effect pursuant to that division.

(2) A not-for-profit customer that consumes, other than for residential
use, more than five hundred thousand cubic feet of natural gas per year at a
single location within this state or consumes natural gas, other than for
residential use, as part of an undertaking having more than three locations
within or outside this state may file a declaration under division (L)(2) of
this section with the public utilities commission. The declaration shall take
effect upon the date of filing, and by virtue of the declaration, the customer
is not a mercantile customer for the purposes of this section and sections
4929.20 to 4929.29 of the Revised Code or the purposes of a governmental
natural gas aggregation or arrangement or other contract entered into after
the declaration's effective date for the supply or arranging of the supply of
natural gas to the customer to a location within this state. The customer may
file a rescission of the declaration with the commission at any time. The
rescission shall not affect any governmental natural gas aggregation or
arrangement or other contract entered into by the customer prior to the date
of the filing of the rescission and shall have effect only with respect to any
subsequent such aggregation or arrangement or other contract. The
comniission shall prescribe rules under section 4929.10 of the Revised Code
specifying the form of the declaration or a rescission and procedures by
which a declaration or rescission may be filed.

(M) "Retail natural gas service" means commodity sales service,
ancillary service, natural gas aggregation service, natural gas marketing
service, or natural gas brokerage service.

(N) "Retail natural gas supplier" means any person, as delinedin sechon

0001-53
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1.59 of the Revised Code, that is engaged on a for-profit or not-for-profit
basis in the business of supplying or arranging for the supply of a
competitive retail natural gas service to consumers in this state that are not
mercantile customers. "Retail natural gas supplier" includes a marketer,
broker, or aggregator, but excludes a natural gas company, a govermnental
aggregator as defined in division (K)(1) or (2) of this section, an entity
described in division (B) or (C) of section 4905.02 of the Revised Code, or a
billing or collection agent, and excludes a producer or gatherer of gas to the
extent such producer or gatherer is not a natural gas company under section
4905.03 of the Revised Code.

(O) "Revenue deconplin¢ mechanism" means a rate design or other cost
recovery mechanism that provides recovery of the fixed costs of service and
a fair and reasonable rate of reUirn irrespective of system throuehnut or

volumetric sales.
Sec. 4929.02. (A) It is the policy of this state to, throughout this state:
(1) Promote the availability to consumers of adequate, reliable, and

reasonably priced natural gas services and goods;
(2) Promote the availability of unbundled and comparable natural gas

services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their
respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

(4) Encourage innovation and market access for cost-effective supply-

and demand-side natural gas services and goods;
(5) Encourage cost-effective and efficient access to information

regarding the operation of the distribution systems of natural gas companies
in order to promote effective customer choice of natural gas services and

goods;
(6) Recognize the continuing emergence of competitive natural gas

markets through the development and implementation of flexible regulatory

treatment;
(7) Promote an expeditious transition to the provision of natural gas

services and goods in a manner that achieves effective competition and
transactions between willing buyers and willing sellers to reduce or
eliminate the need for regulation of natural gas services and goods under
Chapters 4905. and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas
services and goods by avoiding subsidies flowing to or from regu 1 tefl

(ITAWCO
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natural gas services and goods;
(9) Ensure that the risks and rewards of a natural gas company's offering

of nonjurisdictional and exempt services and goods do not affect the rates,
prices, terms, or conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the financial capability of a natural
gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;
(11) Facilitate additional choices for the supply of natural gas for

residential consumers, including aggregation;
(12) Promote an alignzmnent of natural gas companv interests with

consumer interest in energy efficiency and energy conservation.
(B) The public utilities commission and the office of the consumers'

co se shall follow the policy specified in this section in eeffyiRg-euE
exercising their respective authorities relative to sections 4929.03 to 4929.30

of the Revised Code.
(C) Nothing in Chapter 4929. of the Revised Code shall be construed to

alter the public utilities commission's construction or application of division
(A)(6) of section 4905.03 of the Revised Code.

Sec. 4929 051 An alternative rate glan filed by a natural gas comnanv
under section 4929.05 of the Revised Code and nronosine a revenue
decouplir gmechaniam may be an application not for an increase in rates if
the rates. ioint rates. tolls. classifications. charges or rentals are based unon
the billingg determinants and revenue reauirement authorized b^Lthe pubhc

andutilities commission in the company's most recent rate case proceeding
the plan also establishes. continues or expands an energy efficiencv or

energy conservation program.

SECrioN 2. That existing sections 4905.31, 4928.01, 4928.02, 4928.05,
4928.09, 4928.14, 4928.17, 4928.20, 4928.31, 4928.34, 4928.35, 4928.61,
4928.67, 4929.01, and 4929.02 and sections 4928.41, 4928.42, 4928.431,
and 4928.44 of the Revised Code are hereby repealed.

SECrioN 3. Nothing in this act affects the legal validity or the force and
effect of an electric distribution utility's rate plan, as defined in section
4928.01 of the Revised Code as amended by this act, or the plan's terms and
conditions, including any provisions regarding cost recovery.

SECTioiv 4. Section 4925.051 03 fhe lt.evise - CoRe, as enactedby-this
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act, shall not be applied in favor of a claim or finding that an application
described in that section but submitted to the Public Utilities Commission
prior to the act's effective date is an application to increase rates.

SECTION 5. The Governor's Energy Advisor periodically shall submit a
written report to the General Assembly pursuant to section 101.68 of the
Revised Code and report in person to and as requested by the standing
conunittees of the House of Representatives and the Senate that have
primary responsibility for energy efficiency and conservation issues
regarding initiatives undertaken by the Advisor and state government
pursuant to numbered paragraphs 3 and 4 of Executive Order 2007-02S,
"Coordinating Ohio Energy Policy and State Energy Utilization. The first
written report shall be submitted not later than sixty days after the effective

date of this act.
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