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BRIEF OF INDUSTRIAL ENERGY USERS-OHIO

On March 18, 2009, the Public Utilities Commission of Ohio (Commission) issued an

order modifying and approving electric security plans ("ESP") for Columbus Southern Power

Company ("CSP") and Ohio Power Company ("OP") (collectively, "Companies" or "AEP-

Ohio"). Pursuant to the modified and approved ESPs, OP and CSP significantly increased their

standard service offer ("SSO") rates and charges as their customers were attempting to address

the challenges of the Great Recession. As the Court subsequently held in In re Application of

Columbus Southern Power Co.,' the rate increases were unlawful in several respects, and as the

evidence in the proceeding below demonstrated, it was clear at the time when the Commission

authorized the unlawful and significant increases that the increases would yield very high profits

(expressed as a return on common equity) to at least CSP?

The Commission's authority to approve SSO rates in the form of an ESP is contained in

Section 4929.143, Revised Code. Once an ESP is approved, Section 4928.143(F), Revised

Code, requires the Commission (1) to annually conduct a review of an ESP to determine if the

ESP provided the electric distribution utility ("EDU") with a "significantly excessive" earned

return on common equity; and, (2) to prospectively return the excess to customers if the EDU is

unable to prove that the ESP did not yield a significantly excessive earned return on common

equity,. In other words, the General Assembly requires the Commission to test the results of an

ESP and to affirmatively rebalance the economic relationship between an EDU and its customers

if an ESP yields significantly excessive profits.

1 In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512 (2011).

2 Tr. Vol. II at 386 (IEU-Ohio Supp. at 179).
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This appeal stems from the proceedings initiated by the Commission to determine if each

EDU's 2009 return on common equity from the ESP was significantly excessive. In some

measure, the General Assembly gave the Commission the opportunity to put right some portion

of the wrong that occurred when the Commission authorized ESPs for OP and CSP. The

Commission, however, let the full scope of this opportunity pass because it failed to hold each

EDU accountable based on the measurement standard contained in Section 4928.143(F), Revised

Code. Instead of focusing on each EDU's earned return from the ESP as required by the General

Assembly, the Conunission allowed OP and CSP to test their 2009 financial performance based

on the total company earned return on common equity from all (retail, wholesale, affiliated,

regulated and non-regulated) lines of business. Because the Commission failed to evaluate the

EDUs and their ESPs based on the earned return on equity standard set forth in Section

4928.143(F), Revised Code, the resulting order is unlawful and unreasonable.

Because the Conunission's order is unlawful and unreasonable, the Industrial Energy

Users-Ohio ("IEU-Ohio") brings this appeal and urges the Court to reverse the Commission's

order and issue a remand order directing the Commission to conduct the review for each EDU

that is required by Section 4928.143(F), Revised Code, based upon the required earned return on

equity measurement standard.

BACKGROUND AND STATEMENT OF FACTS

In 1999, the General Assembly began the process of introducing competition in the

provision of retail electric service in Ohio with the adoption of Senate Bill 3. As the Court has

noted_elsewhere.[fl-aced-wth a lack-oficnmnetitioxx,rising-electricit,v pxices,-and nnpalatable

market-based rates, the commission and utilities responded with various rate plans not expressly
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contemplated by statute."3 Following a warning by the Court that legislative intervention might

be required, the General Assembly adopted SB 221 4

In setting the price of the SSO, SB 221 created two options.5 The first, the market rate

offer ("MRO"), established a price for default service by starting with an existing regulated price

and blending in over several years the results of competitively bid and purchased power.6 The

alternative, an ESP, required the EDU to provide provisions relating to the supply and pricing of

electric generation service and permitted the EDU to seek other provisions to address recovery of

fuel and purchased power costs, recovery of new construction costs, and other matters.7

SB 221 also provided two checks on the revenues that an EDU could recover under an

ESP. First, the Commission had to determine that the ESP was "more favorable in the aggregate

as compared to the expected results that would otherwise apply" under an MRO before the

Commission could approve an application for an ESP.8 Second, the Commission was directed to

determine annually if an approved ESP produced an earned retum on common equity of the

EDU that was significantly in excess of the return on common equity by other publicly traded

companies, including utilities, that face comparable business and financial risk.9 To the extent

3 In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 513 (2011).

4 2008 Am. Sub. S.B. No. 221.

5 Section 4928.141, Revised Code (IEU-Ohio Appx. at 175). The SSO is the default rate for
customers who take retail generation service from the EDU or who return to the EDU after
taking service from a competitor.

6 Sectioji-492$142,_RevisesLCode(IEUQhio-Appx._at_l-76178).

' Section 4928.143(B), Revised Code (IEU-Ohio Appx. at 179-182).

8 Section 4928.143(C), Revised Code (IEU-Ohio Appx. at 180-181).

9 Section 4928.143(F), Revised Code (IEU-Ohio Appx. at 182).
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that an EDU was found to have significantly excessive earnings, the Commission was directed to

order the significantly excessive earnings returned to customers.10 This annual earnings review

has become known as the Significantly Excessive Earnings Test or SEET.

On March 18, 2009, the Commission approved ESPs for CSP and OP.11 The evidence in

the ESP proceeding provided a strong indication that the Commission's authorization of

significant rate increases (for some things that the Court has since ruled were unlawfully

authorized'Z) was going to produce significantly excessive earnings for CSP. As recounted in

the proceeding below, the ESP evidence demonstrated that CSP was eaining a very high return

on equity prior to the very significant rate increases that the Commission authorized in the 2009

ESP Case. As one witness testified, it was very predictable that CSP would be earning even

higher retuins on equity once the Commission approved the ESP.13

On September 1, 2010, CSP and OP filed their Application for the first excessive

earriings review for the 2009 calendar year. Appellant Industrial Energy Users-Ohio ("IEU-

Ohio") filed and was granted intervention in the case. Several other parties also intervened, and

AEP-Ohio, a group of intervenors identified in the Opinion and Order as the Customer Parties14

11 In the Matter of the Application of Columbus Southern Power Co. for Approval of an Electric
Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of
Certain Generating Assets, Case No. 08-917 et al., Opinion and Order (Mar. 18, 2009), aff'd in

part, rev'd in part, and remanded, In re Application of Columbus Southern Power Co., 128 Ohio

St.3d 512 (2011) ("2009 ESP Case").

'Z In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512 (2011).

13 Tr. Vol. II at 386 (IEU-Ohio Supp. at 179).

14 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Administration of the Significantly Excessive Earnings Test under Section
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and the Commission's Staff presented testimony. After a four-day hearing in which IEU-Ohio

repeatedly raised its concern about the failure of CSP and OP to provide the Commission with

the information necessary to perform the SEET properly, the Commission issued its Opinion and

Order on January 11, 2011.15 IEU-Ohio filed a timely Application for Rehearing, again

identifying for the Commission the failure of the Companies to present a case that complied with

the statutory requirements and identifying the failure of the Commission to implement the SEET

properly.16 The Commission denied the Application, and IEU-Ohio filed a timely Notice of

Appea1.17

Simply stated, Section 4928.143(F), Revised Code, directs the Commission to determine

whether return on common equity for the EDU that resulted from the ESP was significantly

excessive.18 The first part of the SEET determination is a calculation of the return on average

common equity of the EDU for adjustments of provisions resulting from the ESP. An EDU is

4928.143(F), Revised Code, and Rule 4901:1-35-10, Administrative Code, Opinion and Order
(Jan. 11, 2011) at 3 (IEU-Ohio Appx. at 36) (hereinafter "Opinion and Order") (ICN 56). The
Customer Parties were the Ohio Consumers' Counsel, Ohio Manufacturers' Association, the
Ohio Hospital Association, the Ohio Energy Group, and Appalachian Peace and Justice
Network.

15 IEU-Ohio Appx. at 34.

16 IEU-Ohio Appx. at 7.

17 IEU-Ohio Appx. at 1.

18 The statutory language is complex: "With regard to the provisions that are included in an
electric security plan ... following the end of [the first] annual period of the plan, if any such

_-asliustments [of the ESP] resulted in excessive earnings as measured by whether the earned
return on common equity of the electric distribution utility is significantly in excess of the return
on common equity that was earned during the same period by publicly traded companies,
including utilities, that face comparable business and financial risk, with such adjustments for
capital structure as may be appropriate." Section 4928.143(F), Revised Code (IEU-Ohio Appx.
at 182).
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defined by statute to be an electric utility that may be engaged in multiple lines of business

including the provision of service under an SSO such as an ESP.19 Retum on common equity is

a ratio of earnings divided by shareholders' common equity.20 Only after the proper return on

common equity was calculated could the Commission determine if the return was significantly

excessive.

The prefiled and oral testimony by the Companies and various intervenors foretold the

problems that would emerge in the Commission's Opinion and Order. The Companies presented

three witnesses: Thomas Mitchell, Joseph Hamrock, and Dr. Anil Makhija. The Companies

sought to demonstrate that they did not have excessive eamings by providing a statistical test that

would have resulted in no finding of significantly excessive earnings unless a total company

income exceeded twenty-two percent, an approach which the Commission found "unrealistic and

indefensible."21

More importantly for purposes of this appeal, however, the Companies presented a

calculation of earnings based upon the FERC Form 122 filings of the Companies, but made no

19 Section 4928.01(A)(6), Revised Code (IEU-Ohio Appx. at 169) (EDU means an electric utility
that supplies at least retail electric distribution service); Section 4928.01(A)(11), Revised Code
(IEU-Ohio Appx. at 169) (electric utility means an electric light company that is engaged on a
for-profit basis in the business of supplying a noncompetitive retail electric service in this state
or in the business of supplying both a noncompetitive and competitive retail electric service in
this state); Section 4928.141(A), Revised Code (IEU-Ohio Appx. at 175) (requirement that an
EDU supply a standard service offer in the form of either an MRO or an ESP).

20 The ratio developed by the Companies and used by the various other parties providing
testimony was calculated using net income from the FERC Form 1. Companies Ex. 1 at 117-118
(CSP 2009 FERC Form 1)(IEU-Ohio Supp. at 3-4); see Companies Ex: 4 Ex. TEM-1 IEU-
Ohio Supp. at 14-16 ).

21 Opinion and Order at 24 (IEU-Ohio Appx, at 57).

22 The FERC Form 1 is a filing required by federal law that summarizes the total company
balance sheet and total company income statement.
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demonstration that they were attempting to identify earnings specifically of the EDUs. For

example, AEP-Ohio's eatned return calculation witness, Mr. Mitchell, did not develop his

calculations or opinions based on the understanding that "electric distribution utility" and

"electric utility" are defined terms under Ohio law. Prior to the hearing, Mr. Mitchell did not ask

if these terms have specific meaning in Ohio.23 During the hearing and after sponsoring his

prepared testimony, he apparently became aware that these terms were defined by Ohio law.24

Whether it was because he did not understand the basics of the statutory structuie for the

SEET or otherwise, the math behind his earned return on equity numbers for 2009 was driven by

total company numbers. Working from the FERC Form 1 filings of CSP and OP for all lines of

retail and wholesale business, he used $271.5 million and $305.8 million, respectively, to

calculate the earned return on common equity for 2009.25 These 2009 eacned return on equity

numbers were the total company eamed returns for CSP and OP. As he explained, his

calculation of the earned return on common equity for 2009 included income from wholesale

transactions involving affiliates of OP and CSP and subject to FERC's jurisdiction.26 In other

words, Mr. Mitchell's earned return on common equity calculation produced a 2009 earned

return on equity for all lines of CSP and OP business, not the eaned return for each EDU as a

result of the ESP 27

23 Tr. Vol. I at 36 (IEU-Ohio Supp. at 131).

24 Tr. Vol. I at 36-39 (IEU-Ohio Supp. at 131-134).

25 Companies Exhibit 4, Exhibit TEM-1 (IEU-Ohio Supp. at 14-16).

26 Tr. Vol. I at 43 (IEU-Ohio Supp. at 137).

27 Tr. Vol. I at 37-38 (IEU-Ohio Supp. at 132-133).
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AEP-Ohio's "cleanup" witness, Mr. Hanzrock, confirmed that CSP and OP were engaged

in multiple lines of business including nonutility business. He also confirmed that the net

income and earned return calculations contained in AEP-Ohio's testimony included income from

non-EDU and FERC-jurisdictional activities, including the various pool agreements that allocate

costs and revenue among other operating companies affiliated with OP and CSP 28 Of course,

Section 4928.143(F), Revised Code, states "[i]n making its determination of significantly

excessive earnings under this division, the commission shall not consider, directly or indirectly,

the revenue, expenses or earnings of any affiliate or parent company." In his testimony, Mr.

Hamrock also conceded that the total company eamed return on equity calculations for OP and

CSP include non-jurisdictional activities and gains or losses affecting CSP's and OP's 2009 net

income. As he explained, "there are ... non jurisdictional activities and gains or losses that

impact CSP's and OPCo's earnings" but that "the Companies did not attempt to fully

jurisdictionalize the 2009 eacnings."29

Like Mr. Mitchell, AEP-Ohio's consultant, Dr. Makhija, provided analysis that was

conducted without knowledge that "electric distribution utility" has a specific statutory definition

and that this definition must be respected for purposes of the SEET.30 During cross-examination,

he acknowledged that the term "electric distribution utility" is "suggestive of distribution

activities" and that the earned return calculations required by the SEET are to be focused on the

28 Tr. Vol. I at 134, 136-137, 141-152 (IEU-Ohio Supp. at 150, 152-153, 157-168).

29 Companies Exhibit 6 at 7 (IEU-Ohio Supp. at 22).

3o Tr. Vol. I at 100-101 (IEU-Ohio Supp. at 143-144).
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EDU,31 but Dr. Makhija was not responsible for calculating the EDU eacned return on common

equity.32

As previously discussed, Mr. Mitchell was responsible for OP's and CSP's eamed return

on equity calculations and, as documented above, OP's and CSP's earned return on equity

calculations were not based on the EDU earnings from the Commission-approved rate plans.

Since Mr. Mitchell and Mr. Hamrock used total company numbers to lay a foundation for Dr.

Makhija's testimony, Dr. Makhija's opinions also were based on a misapplication of the SEET

by the Companies' other witnesses.

Testimony by the Customer Parties followed a similar pattem. The Customer Parties

presented two witnesses: Lane Kollen and Professor J. Randall Woolridge. The direct case

presented by the Customer Parties was structured so that Mr. Kollen's opinions and

recommendations relied significantly on the opinions of Professor Woolridge.33 Professor

Woolridge, however, did not look at OP's earned return on common equity; he limited his

analysis to CSP 34 He did not know that "electric distribution utility" and "electric utility" are

defined terms in Ohio.35 He testified that if there are statutory definitions for these terms, then

he did not take them into account for purposes of his SEET analysis.36

31 Tr. Vol. I at 101-102 (IEU-Ohio Supp. at 144-145).

32 Tr. Vol. I at 103-104 (IEU-Ohio Supp. at 146-147).

33 Tr. Vol. II at 385 (IEU-Ohio Supp. at 178).

34 Tr. Vol. II at 319 (IEU-Ohio Supp. at 172).

35 Tr. Vol. II at 320 (IEU-Ohio Supp. at 173).

36 Tr. Vol. II at 320-321 (IEU-Ohio Supp. at 173-174).

(C34357:7 ) 9



Mr. Kollen did not address the SEET as applied to OP, and he did not take issue with Mr.

Mitchell's calculation of CSP's earned retum37 even though (as explained above) Mr. Mitchell

did not present information on the earned return for each EDU. Like Mr. Mitchell, Dr. Makhija,

and Professor Woolridge, Mr. Kollen was, when he offered his testimony, unaware that "electric

distribution utility" is a defined term in Ohio 38 By focusing on the total company numbers for

CSP, Mr. Kollen adopted OP's and CSP's erroneous approach to calculating the earned return on

equity for purposes of applying the SEET.39 During cross-examination, Mr. Kollen, like Mr.

Hamrock, acknowledged that CSP was engaged in various lines of business (involving

generation, transmission and distribution functions) and that he did not know the extent to which

each line of business was responsible for the significantly excessive earnings in 2009.40

The Commission Staff presented testimony by Richard Cahaan. Like Professor

Woolridge, and Mr. Kollen, Mr. Cahaan offered no testimony on the SEET as applied to OP 41

Like Mr. Mitchell, Dr. Makhija, Professor Woolridge and Mr. Kollen, Mr. Cahaan did not

approach his assignment with an understanding that "electric distribution utility" is a defined

term in Ohio 42 Like the other witnesses for the Companies and the Customer Parties, Mr.

Cahaan also relied on total company earned return on equity numbers rather than the return

37 Joint Intervenors Exhibit 2 at 18 (IEU-Ohio Supp. at113).

38 Tr. Vol. II at 387 (IEU-Ohio Supp. at 180).

39 Tr. Vol. II at 387 (IEU-Ohio Supp. at 180).

40 Joint Intervenors Exhibit 2 a t 27 (IEU-Ohio Supp. at 118); Tr. Vol. II at 400 (IEU-Ohio Sul?p.

at 189).

41 Tr. Vol. III at 445 (IEU-Ohio Supp. at 194).

42 Tr. Vol. III at 444 (IEU-Ohio Supp. at 193).
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earned by each EDU from the ESP during 2009. On cross-examination, he explained his

approach:

Q. Now, the numbers that appear at line 11, the net income number -

A. Which page are we on?

Q. Page 19. I'm sorry.

Yes, I see it.

The 271.5 million,43 that would be a total Columbus & Southern Company
number?

A. Yes, it would.

Yeah. And when I say "total," as you understand it it's referring to all the
various lines of business that Columbus & Southern is in? That would
include wholesale, retail, and other.

A. Oh, definitely.44

Thus, there was no evidence before the Commission in the proceeding below that identified the

return on common equity earned by each EDU as a result of the ESP. Absent such evidence, it is

impossible for the Commission to apply the SEET as required by Section 4928.143(F), Revised

Code.

Some parties did propose selective adjustments to the total company earued returns and

common equity balances. To reduce the total company earned returns on equity and manage the

SEET risks, for example, the Companies proposed to remove revenues associated with off-

system sales ("OSS"). OSS are some of the wholesale transactions in which a utility makes a

sale of power for resale to a third party; these wholesale transactions, like other lines of business

within the total company numbers, take place outside the scope of the ESP and the

43 The $271.5 million net income in Mr. Cahaan's testimony is the same total company net
income number identified in Mr. Mitchell's testimony.

44 Tr. Vol. III at 474-75 (IEU-Ohio Supp. at 202-203).
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Connnission's jurisdiction.45 The Commission agreed with the Companies' selective removal of

the OSS revenues for the purpose of applying the SEET, but also made its own selective

adjustment to the total company common equity balances.46 Based on the testimony of the

Staff's witness, Richard Cahaan, the Commission also reduced the total company common

equity balances which he attributed to the investment in generation assets he associated with

OSS 47

Beyond the reliance on total company numbers in all other respects, Mr. Cahaan's

selective adjustment to the total company common equity balances was incomplete, arbitrary and

unreasonable. As Mr. Cahaan explained in response to cross-examination, his adjustment to the

total company equity balances was based on an incorrect assumption that only generation assets

are involved in wholesale transactions 48 As the Companies acknowledge, it is not possible to

sell generation supply without also using transmission assets to deliver the generation supply.49

For every generation transaction, there is a transmission transaction. Thus, the Staff's

adjustment to the total company common equity balances neglected a necessary step if one

wanted to properly identify the adjustment that must be made to the total common equity

45 2009 ESP Case, Opinion and Order at 17 (IEU-Ohio Appx. at 106).

46 Opinion and Order at 27, 29-30 (IEU-Ohio Appx. at 60, 62-63) (ICN 56).

47 Opinion and Order at 28 & 30 (IEU-Ohio Appx. at 61 & 63) (ICN 56). Mr. Cahaan calculated

the percentage of rate base listed on the FERC Form 1 that is applicable to generation. He then
calculated the percentage of revenue of OSS to total sales and used that to allocate the percentage
of generation plant that was used for OSS. Once he determined that percentage, he reduced the

average total common equity of CSP by that percentage. Id. at 28 (IEU-Ohio Appx. at 61) (ICN

56).

48 Tr. Vol. III at 475 (IEU-Ohio Supp. at 203).

49 Tr. Vol. I at 147 (IEU-Ohio Supp. at 163).
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balances (the denominator in an eamed return on equity calculation) as a result of eliminating the

effects of OSS revenue from the numerator. Because all of the OSS revenue was removed from

the numerator, but only a portion of the OSS-related total company common equity balance was

removed from the denominator, the earned return on common equity was by definition

understated. That is, by failing to properly adjust the denominator by making it smaller to reflect

the removal of transmission plant used for OSS, the eamed return calculation produced a smaller

earued return on equity than if the denominator had properly been adjusted to remove the

common equity balance attributable to transmission assets (along with generation assets) used for

OSS.50 (This result would be true for both companies if the same approach had been applied to

OP's eamed return calculation as it was to CSP's earnings.)

Regardless of the erroneous math associated with the OSS-related adjustments to the

numerator and denominator of the earned return calculation, the OSS-related adjustment is the

only adjustment to total company data that was even attempted. Even if the OSS-related

50 A simple example may be helpful. To calculate the adjustment to common equity Mr. Cahaan
recommended, one multiplies the percentage of total plant by the ratio of OSS to total income,
and then multiplies the resulting percentage by the average total equity. The result is then

subtracted from average total equity to give the amount of average total equity attributable to

sales other than OSS. If one assumes that total annual income is $20 and retail income is $15, in
a simple example, OSS sales are $5. Thus, OSS represents 25% of total income. If one further

assumes that the portion of generation plant to produce sales is 50% of total plant and an

additional 10% is transmission plant with total average common equity of $100, then Mr.
Cahaan's approach produces the following adjustment to comrnon equity: .5 x .25 x $100 =
$12.50. Average total equity attributable to retail income is $100 - $16.50 = $87.50. If
transmission plant is taken into consideration, however, the adjustment to common equity is
calculated as follows:_.6 x.25 x $100 = $15. Average total equity then is $100 - $15 =$85.

Return on average common equity is approximately 17.1%. The first incomplete c c ation

overstates the common equity by $2.50 ($87.50 - $85). Return on average common equity is

approximately 17.6%. Because the earnings per share (net income divided by average total
common equity) is inversely related to the size of the denominator, Mr. Cahaan's failure to
include the transmission adjustment effectively, and always, will understate eamings.
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adjustment had been mathematically correct (and it was not), the adjustment does not, in any

event, result in an identification of the EDU earned return on equity arising from the ESP.

Throughout the hearing, IEU-Ohio repeatedly brought the concerns raised in this appeal

to the attention of the Commission.51 Despite the legal problems evident in the earned return

math relied upon by the Companies and other parties, including the Commission's Staff, the

Commission rejected IEU-Ohio's motion to dismiss and arguments on brief supporting the

motion, finding that it could rely upon total company data in lieu of the EDU earned return on

equity data that is required by the SEET. The Commission stated:

Rather, we find that it is acceptable to make appropriate
adjustments to FERC Form 1 data in order to develop an earned
ROE for SEET. In making this determination, we note that, under
applicable provisions of Section 4928.01, Revised Code, and under
Section 4905.03, Revised Code, an electric utility is not limited to
a subset of a firm's activities that may be regulated under an ESP.
Additionally, the definition of an electric light company explicitly
covers firms engaged in both activities subject to rate regulation by
this Commission and activities such as transmission that are, in
large part, subject to federal jurisdiction. Thus, while adjustments
to FERC Form 1 data may be appropriate to isolate the effects on
ROE of the adjustments in the ESP under review, the SEET, in the
first instance, may be measured based upon the return of common
equity of the electric utility viewed as a company without a
complete jurisdictional cost and revenue allocation study.5Z

Thus, the Commission rejected the need to identify the specific ESP-related earned return on

common equity arising from the ESP of CSP and OP and instead adopted selective, arbitrary and

unreasonable adjustments to the total company data.

51 Tr. Vol. 1 at 18-25 (IEU-Ohio Supp. at 207-214); Tr. Vol. IV at 746-47 (IEU-Ohio Supp. at
215-216).

52 Opinion and Order at 13 (IEU-Ohio Appx. at 46) (ICN 56).
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Despite a legally defective reliance on total company data, the failure to remove revenue,

expenses and earnings associated with affiliate or parent company transactions, and a failure to

identify the EDU's earned return on common equity arising from the ESP, the Commission

concluded that OP carried its burden of proof regarding the SEET. Nowhere in the

Commission's decision did the Commission identify the return on common equity that OP

earned as an EDU from the ESP during 2009.53 In the case of CSP, however, the Commission

found (as Mr. Kollen had previously predicted in the ESP proceeding54) that the 2009 earned

return on common equity was 20.84%:55 Because the 2009 earned return on common equity for

CSP substantially exceeded the "safe harbor" adopted by the Commission, the Commission

proceeded to analyze whether the 2009 earned return was significantly excessive. With the

selective, unreasonable and unbalanced adjustments to the numerator and denominator as a result

of the OSS-related line of business only, the Commission found that CSP's 2009 earned return

on common equity was 19.73%,56 and determined that a return greater than 17.6% percent was

significantly excessive.57 Then, the Commission ordered CSP to return to customers $42.683

million.58 Nowhere in the Commission's decision did the Commission identify the 2009 return

on equity earned by CSP under the ESP as an EDU.

53Id. at 22 (IEU-Ohio Appx. at 55) (ICN 56).

54 Tr. Vol. II at 386 (IEU-Ohio Supp. at 179).

55 Id. at 22 (IEU-Ohio Appx. at 55) (ICN 56).

56 Id. at 30 (IEU-Ohio Appx. at 63) (ICN 56).

57 Id. at 27 (IEU-Ohio Appx. at 60) (ICN 56).

58Id. at 35 (IEU-Ohio Appx. at 68) (ICN 56).
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Much of the focus of the evidence in the Commission proceedings was on CSP because

of CSP's very rich 2009 earned return numbers. In contrast, the Commission's obligation to

apply the mandated SEET to OP was for the most part brushed aside based on a casual review of

total company numbers and a customer-unfriendly reading of Section 4928.143(F), Revised

Code. More careful consideration of OP's ESP-related eamed return, however, was warranted.

For example, on cross-examination, Mr. Cahaan described the structure of AEP and how CSP

and OP fit within AEP's holding company structure. He testified that AEP owns all the common

equity of CSP and OP; CSP and OP pay common stock dividends to their parent corporation

(AEP); and excessive earnings yield a greater facility to pay such dividends. He observed that

OP's dividend pattern is not that of an independent company and that the same dividend pattem

has the effect of depressing OP's earned return on common equity.59

The evidence also demonstrated that there are strong reasons to believe that the required

examination of the EDU retums on common equity arising from the ESPs would show that the

retail jurisdictional lines of business generated an eamed return on common equity numbers well

above the total company eamed return on common equity. The evidence showed that even

though the costs of providing generating and transmission service are shared throughout the

AEP-East system, the retail rates in Ohio tend to be the highest among all the AEP-East

operating companies which include OP and CSP.6° Likewise; the record also included

information for each of the AEP-East operating companies' total-company earned returns on

common equity for 2009 as well as estimated returns for 2010 and 2011; the Ohio-based

59 Tr. Vol. III at 451-52 (IEU-Ohio Supp. at 198-199).

60 IEU-Ohio Exhibit 3 from a presentation that AEP made on June 23, 2010 showed residential

rate comparisons for the AEP-East operating companies for 2009. IEU-Ohio Ex. 3 at 8 (IEU-

Ohio Supp. at 82).
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companies, CSP and OP, provided generally higher returns on equity.61 As Mr. Kollen

explained, higher retucns on common equity generally indicate higher electric rates.62

AEP presentations such as the one designated as IEU-Ohio Exhibit 3 also contained

information on the relative levels of "gross margin"63 that various AEP business units achieved

in 2009.64 The gross margin data showed that the "Ohio Companies" (CSP and OP) provided a

gross margin of $57.6 per megawatt hour ("MWh") in 2009 and were expected to provide $63.6

per MWh in 2010. The actual per MWh 2009 gross margin from the Ohio-based companies was

51% higher than the per MWh gross margin from the balance of the AEP-East operating

companies. The next highest gross margin number anywhere within AEP was $38 per MWh

from the balance of the AEP-East Companies. In 2009, OP and CSP accounted for about 41% of

combined Ohio companies and AEP-East companies GWh sales but over 51 % of the comparable

gross margin revenue.

In summary, the record in this case demonstrated four important points. First, the

evidence the Commission used to apply the SEET was based on total company rather than ESP-

specific and EDU-specific data. The Commission did not determine the EDU-earned return on

common equity arising from the ESP. Second, and contrary to the requirements of Section

4928.143(F), Revised Code, the evidence which the Commission used to apply the SEET

61 IEU-Ohio Exhibit 2 at 36, 38, 40, and 46 (IEU-Ohio Supp. at 59, 61, 63, and 69). AEP-East
includes CSP, OP, Appalachian Power Co., Wheeling Power Co., Kentucky Power Co., and

Indiana Michigan Power Co. Id.

62 Tr. Vol. II at 392-393 ILEU-Ohio Supp. at 182-183).

63 "Gross margin" is revenue less related direct cost of fuel including consumption of chemicals
and emission allowances and purchased power. Tr. Vol. II at 395 (IEU-Ohio Supp. at 185).

64 IEU-Ohio Exhibit 3 at 10 (IEU-Ohio Supp. at 84).
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included revenue, expenses and earnings associated with transactions involving the parent or

affiliated companies. Third, the modifications made to CSP earnings for OSS, even when ftirther

modified by the Commission Staff s witness, did not and could not properly adjust the

calculation. Fourth, the evidence regarding the relative profitability of the Ohio retail operations

indicated that the total company return on common equity numbers relied upon by the

Commission are helping OP and CSP hide the actual profitability of their Ohio retail business via

the ESPs and thereby depriving Ohio consumers of the protection which the General Assembly

provided through the SEET. Taken together with the statutory requirements discussed below,

these points demonstrate that the Commission's application of the SEET to OP and CSP for 2009

was unlawful and unreasonable.

STANDARD OF REVIEW

In this proceeding, the Court has "complete and independent power of review of all

questions of law."65 With regard to the Commission's determinations of issues of fact, the Court

"will not reverse or modify a [Commission] decision as to questions of fact where the record

contains sufficient probative evidence to show that the determination is not manifestly against

the weight of the evidence and is not so clearly unsupported by the record as to show

misapprehension, mistake, or willful disregard of duty."66 However, as the Court recently noted

in a case addressing the CSP and OP ESP that generated the earned returns under review in this

case, "[r]uling on an issue without record support is an abuse of discretion and reversible

65 Ohio Edison Co. v. Pub. Util Comm'n, 78 Ohio St.3d 466, 469 (1977).

66 Cincinnati Gas & Elec. Co. v. Pub. Util. Comm'n, 96 Ohio St.3d 53, 58 (1999).
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error."67 Moreover, the Commission "must explain its rationale, respond to contrary positions,

and support its decision with appropriate evidence."68

ARGUMENTS

PROPOSITION OF LAW NO. I:

The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928.143(F), Revised Code, to apply the significantly excessive earnings test.

PROPOSITION OF LAW NO. II: 69

The Opinion and Order was unlawful and unreasonable because the
Commission found that the significantly excessive earnings test may be
measured based upon the total company return on common equity rather
than the electric distribution utility's earned return on common equity from
the Electric Security Plan.

Section 4928.143(F), Revised Code, provides the legal basis for the SEET. That division

states:

With regard to the provisions that are included in an electric
security plan under this section, the commission shall consider,
following the end of each annual period of the plan, if any such
adjustments resulted in excessive earnings as measured by whether
the earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business and
financial risk, with such adjustments for capital structure as may be
appropriate. Consideration also shall be given to the capital
requirements of future committed investments in this state. The
burden of proof for demonstrating that significantly excessive
earnings did not occur shall be on the electric distribution utility. If

67In re Annlication ofColumbus SouthernPowerCo_, 128 Ohio St.3d512,_519^2011),

68 Id.

69 Because Proposition of Law I and II present related issues and are supported by the same legal
argument, they are presented together.
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the commission finds that such adjustments, in the aggregate, did
result in significantly excessive earnings, it shall require the
electric distribution utility to return to consumers the amount of the
excess by prospective adjustments; provided that, upon making
such prospective adjustments, the electric distribution utility shall
have the right to terminate the plan and immediately file an
application pursuant to section 4928.142 of the Revised Code.
Upon termination of a plan under this division, rates shall be set on
the same basis as specified in division (C)(2)(b) of this section, and
the commission shall permit the continued deferral and phase-in of
any amounts that occurred prior to that termination and the
recovery of those amounts as contemplated under that electric
security plan. In making its determination of significantly
excessive earnings under this division, the commission shall not
consider, directly or indirectly, the revenue, expenses, or earnings
of any affiliate or parent company.

Section 4928.143(F), Revised Code, requires an EDU to demonstrate that it did not have

significantly excessive eacnings during the ESP year under review. The EDUs failed to satisfy

this burden because they failed to identify each EDU's earned return on equity arising from the

ESP. Indeed, there is no evidence in the record before the Commission that identifies each

EDU's 2009 eamed return on equity arising from the ESP. Because OP and CSP failed to meet

this burden, IEU-Ohio moved to dismiss, without prejudice, the SEET filings made by each

EDU.70 The Commission denied IEU-Ohio's motion to dismiss and the legal error committed

by the Commission in denying such motion is the main source of the issues raised by this appeal.

As provided in Section 4928.143(F), Revised Code, the SEET is confined to the earned

returns of the EDU as a result of the ESP by three specific references. First, the review of earned

return on common equity is limited to "the provisions that are included in an electric security

plan under this section."71 Second, this limit to a review of the ESP earned return on equity is

70 Tr. Vol. 1 at 18-25 (IEU-Ohio Supp. at 207-214); Tr. Vol. IV at 746-47 (IEU-Ohio Supp. at

215-216.).
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reemphasized later in the division in that it directs the Commission to determine if "any such

adjustments [from the ESP] resulted in excessive earnings."72 Finally, in a third reference to the

ESP, the division directs that the Commission shall order a return of any excess to customers if

the Commission "finds that such adjustments, in the aggregate, ...result in significantly

excessive earnings."73

Additionally, the eamed return that the Commission must identify and evaluate for

purposes of the SEET is that of the EDU. 74 Under Section 4928.143(F), Revised Code, the

Commission is directed to consider if the EDU earned significantly excessive returns. If the

EDU earns significantly excessive earnings, the Commission is directed to order the EDU to

return the excess to customers. Finally, it is the EDU that has the right to terminate the ESP if it

wishes to after being ordered to return significantly excessive earnings. Thus, every reference to

the entity that is being reviewed is to an EDU.

If there were any doubt about the General Assembly's intention to focus the

Commission's review on the earned return on common equity of the EDU as it relates to the

ESP, the definition of the SEET draws a.distinction between the service provided by the ESP and

the recognition in the definition of an EDU that it may be engaged in other lines of business;75

only the former are under review in the SEET. Further, the last sentence of Section 4928.143(F),

72 Section 4928.143(F), Revised Code (IEU-Ohio Appx. at 182).

73 Id

74 Section 4928.01, Revised Code, defines "electric distribution utility" as an "electric utility"
that supplies retail electric distribution service and defines an "electric utility" as an "electric
light company"; the entity that has an Ohio certified territory and also provides retail servrce in
Ohio (IEU-Ohio Appx. at 169).

75 As noted previously, an EDU is defined as an electric utility which may be engaged in both

competitive and noncompetitive lines of business. See note 17 supra.
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Revised Code, states, "In making its determination of significantly excessive earnings under this

division, the commission shall not consider, directly or indirectly, the revenue, expenses, or

earnings of any affiliate or parent company."

Two conclusions can be drawn from the language of Section 4928.143(F), Revised Code.

First, the application of the SEET is focused on the earned return on common equity from the

ESP. Second, the review is focused on the EDU's earned return on equity. These conclusions

are the purposeful result of the General Assembly's effort to manage the risk of an ESP that is

significantly and excessively unbalanced in favor of an EDU relative to its retail customers.

More bluntly stated, there is no way for a SEET to protect consumers against the excesses of an

ESP unless it is focused on the EDU's earned return on equity from the ESP. A SEET of the

type applied by the Commission-a SEET that uses the composite and consolidated total

company earned return for all lines of regulated and unregulated businesses that reside within OP

and CSP-is a SEET that permits an EDU to hide its Ohio-ESP earned return on equity under a

total company barrel. Unfortunately, the Commission's application of the SEET for 2009 for

both OP and CSP ignored the requirements of Section 4928.143(F), Revised Code, and thereby

evaded the consumer protections established by the General Assembly.

There is no argument at this stage of the proceedings that the Commission did not limit

its review to the EDU's earned return on equity from the ESP. For both Companies, the

Commission began with FERC Form 1 total company data. In the case of OP, however, the

Commission's application of the SEET involved unadjusted total company data, and based on

tb;_^r^el^vanLand^mlawful total company data, the Commission unlawfully concluded that OP

passed the SEET.76 In the case of CSP, however, the Commission applied an adjustment for

76 Id.
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OSS in a selective and unbalanced way unfavorable to customers.77 As explained earlier, the

selective adjustments to CSP's 2009 earned return on equity were unbalanced and unreasonable

because they did not fully account for the change in the equity balance necessary to recognize

that transmission assets (in addition to generation assets) are part of every OSS. (The OSS-

related adjustments to CSP's earned return on common equity for 2009 even understated the

adjusted total company earned return.78) Even under the Companies' misapplied SEET, CSP had

a return on equity exceeding 20 percent and almost 20 percent after the incomplete adjustment

for OSS.79

In an effort to focus the Commission on the correct application of the SEET to OP and

CSP, IEU-Ohio moved to dismiss the Companies' SEET filings because they failed to show the

2009 EDU earned return on common equity from the ESP through the jurisdictionalization of net

income (the numerator) and the common equity balance (the denominator). But that motion was

rejected on a supposed statutory ground. According to the Commission, "[n]owhere in Section

4928.143(F), Revised Code, is a comprehensive jurisdictional allocation study required in order

to determine an earned ROE appropriate for use in the SEET.i80 In fact, however, the statute

states that the SEET applies to the provisions included in an ESP and based on whether the EDU

had significantly excessive earnings as measured by the EDU's earned return on common equity.

Thus, as a matter of law, the EDU in the first instance and the Commission thereafter are

77 Opinion and Order at 22 (IEU-Ohio Appx. at 55) (ICN 56).

See text accompanying notes 38 42 supra.

79 Id. at 22 & 35 (IEU-Ohio Appx. at 55 & 68) (ICN 56).

80 Id. at 13 (IEU-Ohio Appx. at 46).
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required to identify the EDU's earned return from the ESP (through a jurisdictionalized or other

analysis that disaggregates the EDU's ESP earned return from the composite total company

earned return arising from all lines of business). The statute thus requires the Commission to

perform a SEET that is EDU and ESP driven.

The Commission apparently recognized that its initial statement that it was not required

to have the Companies perform a cost of service analysis would be a problem, because it then

proceeded, in the next sentence, to justify an allocation process, stating: "Nor do we find that a

comprehensive jurisdictional allocation study is the only manner in which to determine an earned

ROE for SEET."81 At this point, however, the Commission lost its way, both accepting and

rejecting the need to identify the effects of the ESP on the EDU's income and equity:

[W]e find that it is acceptable to make appropriate adjustments to
FERC Form 1 data in order to develop an earned ROE for SEET.
In making this determination, we note that, under applicable
provisions of Section 4928.01, Revised Code, and under Section
4905.03, Revised Code, an electric utility is not limited to a subset
of a firm's activities that may be regulated under an ESP.
Additionally, the defmition of an electric light company explicitly
covers firms engaged in both activities subject to rate regulation by
this Commission and activities such as transmission that are, in
large part, subject to federal jurisdiction. Thus, while adjustments
to FERC Form 1 data may be appropriate to isolate the effects on
ROE of the adjustments in the ESP under review, the SEET, in the
first instance, may be measured based upon the return of common
equity of the electric utility viewed as a company without a
complete jurisdictional cost and revenue allocation study. $2

In the last sentence quoted above, the Commission confirmed that it was implementing a SEET

based on total company data rather than the EDU's earned return on common equity from the

__FCp The SFFT implemervted by theCommrssion thus conflicts with the requirements of the

81 Id.

82Id. (emphasis added).
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statute, which limits the review to whether "provisions that are included in an electric security

plan... resulted in excessive earnings...... 83

The manner in which the Commission attempted to rationalize its failure to focus on the

EDU's earned return from the ESP also demonstrated the Commission's failure to comply with

the statutory SEET requirements. The Commission pointed to the fact that the EDU may also be

an electric utility engaged in activities other than the provision of default service under an ESP.84

The fact that an electric utility may engage in other activities, however, pointed to the need to

separate these non-EDU lines of business from the EDU business and to focus on the EDU's

earned return on common equity from the ESP, as set out in Section 4928.143(F), Revised Code.

By the command of Section 4928.143(F), Revised Code, the Commission has no

authority to measure significantly excessive earnings based on total company earnings. The

SEET must be applied based on the earned return on common equity achieved by an EDU as a

result of an ESP. The Commission did not so apply the SEET. Therefore, the Commission's

Opinion and Order is unlawful and must be reversed.

PROPOSITION OF LAW NO. III:

If reliance on total company data was lawful and appropriate for purposes of
commencing the significantly excessive earnings test analysis, the Opinion and
Order was unlawful and unreasonable because the Commission failed.to adjust net
income and common equity to account fully for the removal of off system sales and
other non-jurisdictional effects from the calculation of excessive earnings.

The Commission's failure to require the Companies to file proper applications for the

SEET led to an attempt to "correct the numbers" which itself became patently unreasonable. As

83 Section 4928.143(F), Revised Code (first sentence) (IEU-Ohio Appx. at 182).

84 Opinion and Order at 13 (IEU-Ohio Appx. at 46) (ICN 56).
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applied by the Commission, the fixes were a one-sided, selective and unreasonable adjustment to

the total company numbers.

The earned return on equity values the Commission used to implement the SEET were

based on an incomplete modification of CSP's FERC Form 1 information.85 CSP's total

company net income was reduced by the "net margins" which CSP attributed to OSS.86 Mr.

Mitchell was responsible for the computation performed to remove OSS net margins from CSP's

net income (the numerator in the percentage eamed return calculation) for 2009, but he was

directed to make this adjustment by Mr. Hamrock.&7 In his testimony, Mr. Hamrock claimed that

the adjustment to CSP's total company net income to remove "net margins" attributed to OSS

was required because the "[o]ff-system-sales margins, which result from wholesale, not retail,

transactions, are not the result of a rate adjustment included in CSP's or OPCo's ESP. They

result from wholesale transactions approved by the Federal Energy Regulatory Commission

(FERC) :'88 Mr. Hamrock also acknowledged, however, that "there are other non-jurisdictional

activities and gains or losses that impact CSP's and OPCo's earnings" but that "the Companies

did not attempt to fully jurisdictionalize the 2009 earnings... ."89 The Companies' testimony,

therefore, acknowledged that the adjustment to CSP's total company earnings or net income for

85 The Commission used the total company calculation for OP to conclude that it did not have
significantly excessive earnings and did not address any adjustments. Id. at 22 (IEU-Ohio Appx.

at 55) (ICN 56).

86 Companies Exhibit 4 at 5(IEU-Ohio Supp. at 11) (ICN 3).

87 ComPanies Exhibit 4 at 3 (IEU-Ohio Supp. at 9) (ICN 3); Companies Exhibit 6 at 6-7 (ICN 2)
(IEU-Ohio Supp. at 21-22); Tr. Vol. I at 35-36 (IEU-Ohio Supp. at 130-131).

88 Companies Exhibit 6 at 6-7 (IEU-Ohio Supp. at 21-22) (ICN 2).

89 Id. at 7 (IEU-Ohio Supp. at 22) (ICN 2).
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2009 to remove net margins from OSS was a selective application of AEP-Ohio's theory

regarding the relationship between SEET and jurisdictional transactions and that a

comprehensive application of this theory was not attempted by AEP-Ohio. (As noted previously,

only total company data was submitted by OP for purposes of satisfying its SEET burden.)

The Commission Staff started with CSP's selectively adjusted total company data (the

data adjusted to remove net margins from CSP's total company net income number). Mr.

Cahaan identified one effect (at least directionally) of CSP's selective application of CSP's

theory regarding the relationship between SEET and jurisdictional rate plan transactions. As Mr.

Cahaan testified, the theory relied upon by CSP to adjust the numerator (net income available for

common shareholders) would require, if adopted, an adjustment to the denominator (the dollar

value of common shareholder equity).90 In making his adjustment, however, he assumed that

there was no transmission investment associated with making OSS, an assumption that has no

support in the record or anywhere else.91 While Mr. Cahaan's testimony demonstrated the one-

sided and misleading effect of CSP's selective application of its theory, his quantification of the

effect of this theory on the denominator (the dollar value of common shareholder equity) relied

upon an factually incorrect assumption that disadvantaged customers.

The Commission both recognized the problem and ignored it in its Opinion and Order. In

the Opinion and Order, the Commission determined that "while adjustments to FERC Form 1

data may be appropriate to isolate the effects on ROE of the adjustments in the ESP under

review, the SEET, in the first instance, may be measured based upon the return of common

equity of the electric utility-viewed as a company without a complete jurisdictional cost and

90 Staff Exhibit 1 at 19-21 (IEU-Ohio Supp. at 124-126 ) (ICN 22).

91 Tr. Vol. III at 477 (IEU-Ohio Supp. at 205); Tr. Vol. I at 137 (IEU-Ohio Supp. at 153).
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revenue allocation study."92 After seemingly acknowledging that adjustments could be made,

however, the Commission limited its adjustments to those regarding OSS proposed by Mr.

Cahaan, even though Mr. Cahaau himself noted that he had not included an adjustment to equity

to transmission plant used for OSS. The Commission made no other adjustments to total

company income other than the adjustment for OSS despite being aware that the Companies

were engaged in other lines of business that operated outside the ESP.93 Moreover, the failure to

decrease equity for transmission plant serving OSS lowered the calculated percentage earnings

and was biased in favor of the EDU.94

Two conclusions can be drawn from the Commission's decision regarding the attempt to

adjust total company income and common equity. First, the Commission did not make the

adjustments that would remove from total company income all the effects of the wholesale and

non-ESP retail activities of the EDU, in this instance CSP, that it did review. Second, to the

extent it did act regarding OSS, the action it took biased the result in favor of the utility; and by

definition, its adjustment would always be biased in favor of the utility. Thus, if the Commission

is correct that it may make adjustments to the total electric utility data contained in the FERC

Form 1 in a way that satisfies the SEET, in this instance the Commission simply ignored its duty

to act on the record before it.

The importance of getting the SEET right goes beyond the legal requirements. As noted

above, the Companies have secured substantial benefits from Ohio customers. Judged by the

92 Opinion and Order at 13 (IEU-Ohio Appx. at 46) (ICN 56).

93 Id. at 27-31 (IEU-Ohio Appx. at 60-64) (ICN 56).

94 IEU-Ohio attempted to have the Commission address this issue through its Application for

Rehearing (ICN 61). The Commission, however, found that a new issue was not presented and
denied rehearing. Entry on Rehearing at 4 (IEU-Ohio Appx. at 75)(ICN 69).
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several standard measures, Ohio customers are paying higher rates than other customers of non-

Ohio affiliates, CSP and OP are generating better returns for their stockholder-parent than other

affiliates, and CSP and OP retail rates are providing a larger contribution to gross margins than

other affiliates.95 Thus, the use of total company data (and in the case of CSP, improperly

adjusted total company data) has helped OP and CSP hide the actual profitability of their Ohio

retail business via the ESPs and thereby deprived Ohio consumers of the protection which the

General Assembly provided through the SEET.

This Court has made clear that the Commission may not ignore the record in making its

findings. Noting the lack of any evidence that the Companies incurred a cost to justify a

provider of last resort charge, the Court in its review of the CSP and OP 2009 ESP cases

determined that the Commission's finding that the charge was cost-based was contradicted by

the manifest weight of the evidence.96 The Court specifically noted that the Conunission's

failure to support its findings with record evidence was an abuse of discretion and reversible

error.97 Similarly, in this case, the record demonstrates that the Commission ignored Section

4928.143(F), Revised Code, and its own determination that adjustments to the FERC Form 1

data were necessary to isolate the effects of the ESP on the return on equity of the EDU.

Moreover, the step the Commission did take to adjust the data was factually wrong, biased in

favor of the EDU, and by its nature will always be biased in that way. Given this fundamental

and prejudicial approach adopted by the Commission, its Opinion and Order is manifestly

95 See supra text accompanying notes 57-60.

96 In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 518 (2011).

97 Id. at 519.
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against the weight of the evidence and so clearly unsupported as to show misapprehension,

mistake, or willful disregard of duty.98

CONCLUSION

To date, the promise of SB 221 has not been realized in its application to CSP and OP.

Initially, the Commission approved an ESP for CSP and OP that was unlawful, as this Court has

found.99 Thus, the Companies were permitted to collect revenues that were not authorized by

Section 4928.143, Revised Code. Under SB 221, the Commission is also charged with assuring

that the Companies do not earn significantly excessive eamed returns on common equity from

the Commission-authorized ESP. Given the already substantial returns the Companies were

earning prior to the adoption of the ESP, it was not surprising that the first SEET proceeding

revealed real problems with the Commission-ordered ESP. In the application of the SEET,

however, the Commission failed to take the necessary steps to isolate, for each of the EDUs, the

returns associated with the operation of the ESPs as required by Section 4928.143(F), Revised

Code. This failure has helped OP and CSP hide the actual profitability of their Ohio retail

business via the ESPs and thereby deprived Ohio consumers of the protection which the General

Assembly provided through the SEET. As judged by the statutory requirements and the practical

outcomes, the Commission's Opinion and Order should be reversed and the Commission should

be directed to require the Companies to file the necessary information so that the Companies'

customers are better assured that the law as enacted is enforced. Further, the Court should direct

the Commission to review the 2009 earned returns on common equity of CSP and OP in

compliance with the applicable law.

99 In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512 (2011).
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NOTICE OF APPEAI, OF APPELLANT
INDUSTRTAI. ENERGY USERS-OTIIO

Appellant, Industrial Energy Users-Ohio ("IEU-Ohio" or "Appellant") hereby gives its

notice of appeal, pursuant to Section 4903.11 and Section 4903.13, Revised Code, and Supreme

Court Rule of Practice 2.3(B), to the Supreme Cour[ of Ohio and Appellee from the Opinion and

Order of January 11, 2011 (Attachment A) and Entry on Rehearing of March 9, 2011

(Attachment B) of the Public Utilities Commission of Ohio ("Commission" or "PUCO") in Case

No. 10-1261-EL-UNC.

Appellant was and is a party of record in Case No. 10-1261-EL-UNC and timely filed its

Application for Rehearing on Appellee's Opinion and Order on February 10, 2011. Appellant's

Application for Rehearing was denied by the Commission's Entry on Rehearing on March 9,

2011.

The Commission's Opinion and Order and Entry on Rehearing are unlawful and

unreasonable for the reasons set out in the following Assignments of Error:

A. The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928,143(F), Revised Code, and Rule 4901:1-35-10, O.A.C., to apply the
significantly excessive eamings test ("SEET').

B. The Opinion and Order was unlawful and unreasonable because the
Commission found that the SEET may be measured based upon the total
company return on common equity rather than the electric distribution
utility's ("EDU") eamed return on common equity from the Electric
Security Plan ("ESP").

C. If reliance on total company data was lawful and appropriate for purposes
of commencing the SEET analysis, the Opinion and Order was unlawful

_andunrr.asonabie3^causeshe Cs^mmiscion faile^^adjus[ net income and
connnon equity to account fully for the removal of off system sales and
other non-jurisdictional effects from the calculation of excessive earnings.
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The Opinion and Order was unlawful and unreasonable because the
Commission failed to remove the operating expenses for Waterford and
Darby generating stations from the calculation of the SEET when the
Commission previously ordered that the expenses be removed from the
ESP,

E. The Opinion and Order as implemented through the January 27, 2011
Finding and Order was unlawful and unreasonable because the
Commission did not allow reasonable arrangement customers, particularly
those that were paying rates under the Standard Service Offer ("SSO") in
2009, to participate in the SEET credit in violation of Sections
4928.143(F) and 4903,09, Revised Code.

WHEREFORE, Appellant respectfully submits that Appellee's Opinion and Order and

Entry on Rehearing are unlawfiil, unjust, and unreasonable and should be reversed. The case

should be remanded to the Appellee with instructions to correct the errors complained of herein.

Respectfully submitted,

(C33746:)

Samuel C. Randazzo ((7o-unsel of Record) (0016386)
Frank P. Darr (0025469)
Joseph E. Oliker (0086088)
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21 East State Street, 17TH Floor
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sam@mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com

COUNSEL FOR APPELLANT,
INDUSTRIAL ENERGY USERS-OHIO

2

Agg999-983



Ohio

CERTIFICATE OF SERVICE

I hereby certify that a copy of this Notice of Appeal of Appetlant Industrial Energy Users-

as sent by ordinary United States mail, postage prepaid, or hand-delivered to all parties to

the proceeding before the Public Utilities Commission of Ohio, listed below, and pursuant to

Section 4903.13 of the Ohio Revised Code on May 6, 201 l.

Steven T. Nourse
Senior Counsel-Regulatory Services
American Electric Power
1 Riverside Plaza
Columbus, OH 43215
stnourse@aep.com

Daniel R. Conway
Porter Wright Morris & Arthur

Huntington Center
41 S. High Street
Columbus, OH 43215
dconway@porterwright.com

ON BEHALF OF COLUMBUS SOUTHERN

POWER COMPANY AND OHIO POWER

COMPANY ("CSP" AND "OP", COLLECTIVELY

"AEP-OHIo")

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
dboehm@BKLiawfirm.com
mkurtz@BKLlawfirm.com

ON BEHALF OF THE OHIO ENERGY GROUP
("OEG")

(C33746:}

Counsel for Appellant
Industrial Energy Users-Ohio

Frank P. Darr

Janine L. Migden-Ostrander
Consumers' Counsel
Maureen R. Grady, Counsei of Record
Melissa Yost
Kyle Verrett
Terry L. Etter
Michael E. ldzkowski
Assistant Consumers' Counsel
Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215-3485
grady@occ.state.oh.us
yost@occ.state.oh.us
verrett@occ.state.oh.us
etter@occ. state. oh. us
idzkowski@occ.state.oh.us

ON BEHALF OF THE OFFICE OF THE OHIO

CONSUMERS' COUNSEL (-OCC")

David C. Rinebolt
Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
Findlay, OH 45839-1793
Cmooncy2@columbus.ff.com
drinebuit VAoinopar`iners.v, g

ON BEHALF OF OHIO PARTNERS FOR

AFFORDABLBENERCY(uOPAE")

....-.
-F--

000000004



Michael R. Smalz, Counsel of Record
Joseph Maskovyak
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the 2009 Annual Fifing )
of Columbus Southern Power Company ) Case No. 10-1261-EL-UNC
and Ohio Power Company Required by )
Rule 4901:1-35-10, Ohio Administrative )
Code )

APPLICATION FOR REHEARING OF INDUSTRIAL ENERGY USERS-OHIO

Pursuant to Section 4903.01, Revised Code, and Rule 4901-1-35, Ohio

Administrative Code ("OA.C."), Industrial Energy Users-Ohio ("IEU-Ohio") respectfully

submits this Application for Rehearing from the Opinion and Order issued;by the Public

Utilities Commission of Ohio ("Commission") on January 11, 2011 ("Opinion and Order"

or "January 11 Opinion and Order") on the determination whether Columbus Southern

Power Company ("CSP") or Ohio Power Company (°OP") (collectively the "Companies"

or "AEP-Ohio") earned significantly excessive earnings during the first year of their

respective Electric Security Plans (°ESP") under Section 492$.143(F), Revised Code,

and Rule 4901:1-35-10, O.A.C. As explained more fully in the attached Memorandum

in Support, the Commission's January 11 Opinion and Order is unreasonable and

unlawful for the following reasons:

A. The Opinion and Order was unlawful and unreasonable because the
Commission failed to order CSP or OP to refile its testimony and

£uWo;#;ngm2JP.'rSair,-t-^addr9sS-properV-thsarMsirs3m9nts--of Sestion
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C.

B. The Opinion and Order was unlawful and unreasonabte.because the
Commission failed to follow the legal standard required by Section

(C33222:2 )
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4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C_, to apply the
significantly excessive earnings test ("SEET").

The Opinion and Order was unlawful and unreasonable because the
Commission found that the SEET may be measured based upon the total
company return on common equity rather than the electric distribution
ufilrty's ("EDU") earned return on common equity from the ESP.

If reliance on total company data was lawful and appropriate for purposes
of commencing the SEET analysis, the Opinion and Order was unlawful
and unreasonable because the Commission failed to adjust net income
and common equity to account fully for the removal of off system sales
and other non-jurisdictional effects from the calculation of excessive
earnings.

E. The Opinion and Order was unlawful and unreasonable because the
Commission failed to use the appropriate annual period to conduct the
SEET as required by Section 4928.143(F), Revised Code.

The Opinion and Order was unlawful and unreasonable because the
Commission failed to remove the operating expenses for Waterford and
Darby generating stations from the calculation of the SEET when the
Commission previously ordered that the expenses be remdved from the
ESP.

G. The Opinion and Order was unlawful and unreasonable because the
Commission failed to comply with the policy of the State to ensure the
availability to consumers of reasonably priced retail electrio service and
encourage the competitiveness of the State's economy,

The Opinion and Order as implemented through the January 27, 2011
Finding and Order was unlawful and unreasonable because the
Commission did not allow reasonable arrangement customers, particularly
those that were paying rates under the Standard Service Offer ("5S0") in
2009, to participate in the SEET credit in violation of Sections 4928.143(F)
and 4903.09, Revised Code.

{C33222:2 } 2
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For these reasons, discussed in greater detail below, IEU-Ohio requests that the

Commission grant this Application for Rehearing, order OP and CSP to make the

necessary filings in compliance with the statutory and regulatory requirements, and

conduct further hearings consistent with requirements of Section 4927.143(F), Revised

Code, and Rule 4901:1-35-10, O.A.C.

Respectfully submitted,

Samuel C. Randazzo (Counsei of Record)
Frank P_ Darr
Joseph E. Oliker
MCNEES WALLACE & NURICK LLC
21 East State Street, 17TM Floor
Columbus, OH 43215
Tefephone: (614) 469-8000
Telecopier. (614) 469-4653
sam@)mwncmh.com
fdarr@mwncmh.com
joliker@mwncmh.com
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BEFORE
THE PuaLic tdTit,irt^^ COMMISSION OF

In the Matter of the 2009 Annual Filing }
of Columbus Southern Power Company } Case No. 14-1201-EL-UNC
and Ohio Power Company Required by
Rule 4901:1-35-10, Ohio Administrative
Code }

MEMORANDUM IN SUPPORT OF INDUSTRIAL ENERGY USERS-0HtU

BACKGROUND AND ARGUMENT

On January 11, 2011, the Commission issued its Opinion and Order in these

matters, finding that CSP had earned significantly excessive earnings. Because the

results were based on a flawed filing that affected both the remainder of the hearing and

the Commission's Opinion and Order when viewed in light of Section 4928.143(F),

Revised Code, lEU-Ohio urged (both before testimony began and at the conclusion of

the hearing) the Commission to order CSP and OP to refile the appropriate information

and to refrain frorn acting until that was done. Certainly, IEU-Ohio's motion was not

made in the belief that one or the other company was not significantly over•earning, but

rather in the expectation that proper information would result in a more accurate and

lawful result. Once again, IEU-Ohio urges the Commission to take the opportunity to

require the Companies to comply with the statutary requirements so that a proper

evaluation can take place.

For the following reasons, IEU-C1hio requests that the Commission order

rehearing in this matter.

(c43<z>:2) 4
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A. The Opinion and Order was unlawful and unreasonable because the
Commission failed to order CSP or OP to refile its testimony and
supporting materials to address properly the requirements of
Section 4928.143(F), Revised Code, and Rule 4901:1-36-10, O.A.C.

B. The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928.143(F), Revised Code, and Rule 4801:1-35-10, O.A.C., to apply
the significantly excess earnings test ("SEET").

The Opinion and Order was unlawful and unreasonable because the
Commission found that the SEET may be measured based upon the
total company return on common equity rather than the electric
distribution utility's t"EDU"j earned return on common equity from
the ESP.

D. tf retiance on total company data was lawful and approprtate for
purposes of commencing the SEET analysis, the Opinion and Order
was unlawful and unreasonable because the Commission failed to
adjust net income and common equity to account fully for the
removal of off system sales and other non-jurisdictional effects from
the calculation of excessive earnings.

The starting point for defining the scope of the Commission's authority is the

applicable statute. Section 4928.143(F), Revised Code, provides (emphasis added):

With regard to the provisions that are included in an electric security
plan under this section, the commission shall consider, following the end
of each annual period of the plan, if any such adjustments resutted in
excessive earnings as measured by whether the earned return on
common equity of the electric distribution utility is significantly in
excess of the return on common equfty that was earned during the same
period by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capit,al
structure as may be approp(ate. Consideration also shall be given to the
capital requirements of future committed investments in this state. The
burden of proof for demonstrating that significantiy excessive earnings did
not occur shall be on the electric distribution utility. If the commission
finds that such adjustments, in the aggregate, did result in significantly
excessive earnings, it shall require the etectric distribution utility to
return o consumers the amount of -f t^e excess oy -prospective
adjustments; provided that, upon making such prospective adjustments,
the electric distribution utility shall have the right to terminate the plan and
immediately file an application pursuant to section 4928.142 of the
Revised Code. Upon termination of a plan under this division, rates shall

(C33222:2 } 5

000000014



be set on the same basis as specffied in division (C)(2)(b) of this section,
and the commission shall permit the continued deferral and phase-in of
any amounts that occurred prior to that termination and the recovery of
those amounts as contemplated under that electric security plan. In
making its determination of signiFicantly excessive eamings under this
division, the commission shall not corisider, directly or indirectly, the
revenue, expenses, or eamings of any affiliate or parent compariy.

As demonstrated during the hearing and found in the Opinion and Order, neither

OP nor CSP met its burden to show that it did not experience significantly excessive

earnings as a result of its individual ESP in the first annual period. • By law, the

Commission should find that OP and GSP experienced significantly excessive eamings

because, as a threshold matter, neither QP nor CSP offered any evidence,to show that

the EDU earned a return on equity arising from its particular ESP during the required

annual period. ' Short of holding both Companies over-earned, however, the

Commission should reconsider its decision to go forward on the deeply flawed record.

While IEU-Ohio is eager to have the Commission remove the significantly excessive

economic burden that was imposed on customers when the Commission approved the

OP and CSP ESPs, the Commission, nonetheless, must comply with Section

4928.143(F), Revised Code, before doing so.

At the heart of the problem is the failure of the Commission to limit its review to

the ESP earnings of the EDU. Section 4928.143(F), Revised Code, contairis words that

are defined by Ohio law and, as stated in Section 4928.01, Revised Code, these

definitions control for purposes of construing and applying the SEET. Section

4928.14W),_ Revised Code, ex licitl _ directs the Commission to review the earnings of

the EDU operating under the ESP. In tum, Section 4928.01, Revised Code, defines

' As the statute does not provide a remedy for a failure to meet the prima faoie burden, the bgioal solution
is to require the company to refile its case in compliance with the statute.
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"electric distribution utility" as an "electric utility" that supplies retail electric distribution

service and defines an "electric utility" as an "electric light company"; an electric light

company has an Ohio certified territory and also provides retail service in Ohio.

The definitions in Section 492$.01, Revised Code, apply to Section 4928.143(F),

Revised Code, and these definitions control the scope of the SEET. Based on these

definitions and the plain meaning of Section 4928.143(F), Revised Code, the SEET

must be applied to measure the earned equity return on the EDU's retail service which

is the service that is subject to the Commission's jurisdiction.2 This is the only service

that can be covered by a rate plan that the Commission is empowered to approve under

Section 4928.143, Revised Code, Therefore, the SEET mandated by Section

4928.143(F), Revised Code, requires the Commission to design and apply the SEET to

identify the EDU's eamed return on equity as that eamed return is measured from the

retail service rate plan approved by the Commission under Section 4928.143, Revised

Code, Section 4928.143(F), Revised Code, further states that the Commission may not

consider, "directly or indirectly, the revenue, expenses, or eamings of any affiliate or

parent company."

Nothing in Section 4928.143(F), Revised Code, suggests that the,Commission

has authority to measure significantly excessive earnings based on total company

2 Utility applications for rate increases have historically been filed with explicit reference to the service that
is subject to the Commission's jurisdiction. In the Matter of the Application of The Toiedo Edison
Company for Authority to Amend and Increase Certain of its Rates and Charges for Electric Serv'rCe,
Case Nos. 95-299-EL-AIR, et at., Opinion and Order (April 11, 1996). Section 4928.39, Revised Code,
rIIps p^s+_th^¢n r Iss6oE ^n Jus sdicO o,^ati^an-y tra_nsitlon cost allowance that the Cornmisi3ion suthorized
EDUs to collect in conjunction with Ohio's approach to restructu(ng its electric laws and regulations. In
the Matter of fhe Application of FirstEnergy Corp. on Behaff of Ohio Edison Company, The Cteveland

Electric llluminating Company, and The Toledo Edison Company for Approval of Their Transition Plans

and for Authorization to Collect Transition Revenues, Case Nos. 99-1212-EL-ETP, et aJ., Opinion and
Order at 31-36), (July 19, 2000). The notion that the Commission must apply the SEET so as to respect
this fundamental legal principle is hardly new. But whether new or old, this principle must aiso be
respected because it is an explicit requirement of SecBon 4928.143(F), Revised Code.
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earnings. On the contrary, Ohio law directs that the SEET must exclude any

consideration of net income and the earned return orl equity attributabie to non-retali

transactions such as those subject to the jurisdiction of the Federal Energy Regulatory

Commission ("FERC").3 The SEET must be applied based on the eamings achieved by

an EDU as a result of an ESP.

The testimony (prefiled and oral) and exhibits sponsored by all the witnesses in

this proceeding demonstrate that none of the witnesses based his calculations and

opinions on parameters required by Section 4928,143(F), Revised Code. The problem

is not limited to the analysis that focused on CSP.

For example, AEP-Ohio's Mr. Mitcheil did not develop his calcuiations pr opinions

based on the understanding that "electric distribution utility" and "electric utilityP' are

defined terms under Ohio law. Prior to the hearing, Mr. Mitchell did not ask if these

terms have specific meaning in Ohio, Tr. Vol. I at 36. During the hearing and after

sponsoring his prepared testimony, he apparently became aware that these terms are

defined by Ohio law. Tr. Vol. I at 36-39,

Mr. Mitchell's testimony and attached exhibits show that the math behind his

earned return on equity numbers for 2009 is driven by total company numbers, For

CSP and OP, he used $271.5 million and $305.8 million, respectively, as the earned

return on common equity for 2009 4 These 2009 earned return on equity numbers are

the total company earned returns for OP and CSP. In other words, Mr. Mitcheil's

calculation of earned return on common equity is for all lines of CSP and OP business,

' As noted in 4EU-0hio's reply brief, the companies conceded that the calculations had to be adjusted for
non-jurisdictional effects. IEU-Ohio Reply Brief at B.

° Companies' Exhibit 4, Exhibit TEM-1.
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not just the equity return earned by each EDU as a result of the retail rate plan. Tr. Vol.

I at 37-38. As he explained, his calculation of the eamed return on common equity for

2009 includes income from wholesale transactions involving affiliates of OP and CSP

and subject to FERC's jurisdiction. Tr. Vol. I at 43.

AEP-Ohio's Mr. Hamrock confirmed that CSP and OP are engaged in muttiple

lines of business including nonutility business. He aiso confirmed that the net income

and earned return calculations contained in AEP-Ohio's testimony included income from

FERC-jurisdictional activities, including the various pool agreements that ailocate costs

and revenue among other operating companies affiliated with OP and CSP.. Tr. Vol. I at

134, 136-137, 141-152. In his testimony, Mr. Hamrock conceded that AEP-Ohio's total

company earned return on equity calculations for OP and CSP include nonjurisdictional

activities and gains or losses affecting CSP's and OP's earnings. He testified that

"there are ... non-jurisdictianat activities and gains or losses that impact CSP's and

OPCo's eamings" but that " the Companies did not attempt to fully jurisdietionalize the

2009 earnings ...' Companies' Exhibit 6 at 7.

Like Mr. Mitchell and Mr. Hamrock, Dr. Makhija's analysis was conducted without

knowledge that "electric utitity" has a specific statutory definition for purposes of the

SEET. Tr. Vol. I at 100-101. During cross-examination, he acknowledged that the term

"electric distribution utility" is "suggestive of distribution activities" and that the eamed

return calculations required by the SEET are to be focused on the EDU. Tr. Vol. I at

102. Although Dr. Makhija was not responsible for calcutating the EDU eamed returns

on common equity, Tr. Vol. I at 103-104, the calculations he used were based on total

company data, rendering Dr. Makhija's opinions irrelevant.
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Professor Woolridge did not look at OP's earnings; he limited his analysis to

CSP. Tr. Vol. II at 319. He did not know that "electric distribution utility" and "electric

utility" are defined terms in Ohio. Tr, Vol. {I at 320. He testified that'rf there are

statutory definitions for these terms, he did not take them into account. Tr. Vol. 11 at

320-321.

The direct case presented by the Joint Intervenors5 was structured so that

Nlr. Kollen's opinions and recommendations relied significantly on the opinions of

Professor Woolridge. Tr. Vol. II at 385. Mr. Kollen did not address the SEET as applied

to OP and he did not take issue with Mr. Mitchell's calculation of CSP's earned returrts

even though Mr. Mitchell relied on total company numbers.

Like the other witnesses, Mr. Kotlen was, when he offered his testimony,

unaware that "electric utility" is a defined term in Ohio. Tr. Vol. tI at 387. By focusing on

the total company numbers for CSP, Mr. Kollen adopted OP's and CSP's erroneous

approach to calculating the earned return on equity component of the SEET. Tr. Vol. 11

at 387. During cross-examination, Mr. Kollen acknowledged that CSP has various lines

of business (involving generation, transmission and distribution funcfions) and that he

did not know the extent to which each line of business was responsible for the

significantly excessive earnings in 2009. Joint Intervenors' Exhibit 2 at 27; Tr. Vol. II at

400.

Like Professor Woolridge and Mr. Kollen, Mr. Cahaan offered no testimony bn

_the SEET as ap lip ed to OP._ Tr, Vol. III at 445. As with the other witnesses, Mr. Cahaan

5 The Office of the Ohio Consumers' Counsel ("OCC"), the Ohio Manufacturers' Associatlon ("OMA'), the

Ohio Hospital Association (°OHA"), Appalachian Peace and Justice Network ("APJN') and the Ohio
Energy Group ("OEG") are the "Jaint tntervenors.° Joint Intervenors' Exhibit 2 at 2.

e Joint Intervenors' Exhibit 2 at 18.
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did not approach his assignment with an understanding that "electric utility" is a defined

term in Ohio. Tr: Vol. III at 444. Mr. Cahaan also relied on total company numbers.

The $271.5 million net income in Mr. Cahaan's testimony is the same total company net

income number ($271.5 million) identified in Mr. Mitchell's tesfimony. Tr. Vol. III at 474-

475.

As might be expected, the erroneous SEET analysis relied upon by the various

witnesses flowed into the Commission's decision. In its Opinion and Order, the

Commission stated:

[W}e reject IE.U-C7hio's contention that the Companies' apptination
cannot proceed as AEP-Ohio did not perform a comprehensive
jurisdictional allocation study. Nowhere in Section 4928.143(F), Revised
Code, is a comprehensive jurisdictional allocation study required in order
to determine an earned ROE appropriate for use in the SEET. Nor do we
find that a comprehensive jurisdictional allocation study is the only manner
in which to determine an earned ROE for SEET. Rather, we find that it is
acceptable to make appropriate adjustments to FERC Form 1 data in
order to develop an earned ROE for SEET. In making this determination,
we note that, under applicable provisions of Section 4828.01, Revised
Code, and under Section 4905.03, Revised Code, an electric utility is not
limited to a subset of a firm's activities that may be regulated under an
ESP. Additionally, the definition of an electric light company explicitly
covers firms engaged in both activities subject to rate regulation by this
Commission and activities such as transmission that are, in large part,
subject to federal jurisdiction. Thus, while adjustments to FERC Form t
data may be appropriate to isolate the effects on ROE of the adjustments
in the ESP under review, the SEET, In the first Instance, may be
measured based upon the return of common equity of the electric
utility viewed as a company without a complete jurisdictional cost
and revenue allocation study.

January 11, 2011 Opinion and Order at 13 (emphasis added). The Commission then

accepted only a single adjustment for off system sales despite the testimony that other

non-ESP services, revenue, and income were in the SEET analysis that each witness

relied upon. January 11, 2011 Opinion and Order at 27-31. The Commission did not
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require OP or CSP to provide it with the correct data on which to make the required

determinations, and it did not make the full range of adjustments.

The apparent premise of the Commission's Opinion and Order is that an "electric

utility is not limited to a subset of a firm's activities that may be regulated under an

ESP." January 11, 2011 Opinion and Order at 13. While that statement may be true "in

the first instance" and as a place to start the SEET analysis, it does not answer and is

inconsistent with the further requirement that the Commission should remove non-

jurisdictional off-system sales ('OSS") and make other adjustments suggOsted by the

Commission's next finding. /d. Moreover, the Commission's statement: has little or

nothing to do with the test provided by Section 4928.143(F), Revised Code, which

spec'rficaliy provides that the review is limited to "to the provisions that are irlcluded in an

electric security plan under this section."

It follows then that the Commission's failure to require the complanies to file

testimony and exhibits consistent with the statutory requirements caused the SEET

analysis to end prematurely, before the statutory SEET analysis could possibly be

performed. In light of this uncontested reality, the solution was dutifuily straight-forward:

the Commission should have required that the Companies not only refile, but do so in a

way that would allow the required SEET analysis to be performed. Thus, it:was error to

go forward on the data provided, and it was error for the Commission to not impose on

the Companies an obligation to show the earned return on common equity arising from

tbe ESP.

As discussed above, the Commission endorsed in its Opinion and Order AEP-

Ohio's failure "to fully jurisdictionalize" the tatal company earnings. Companies' Exhibit
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6 at 7. But even if the Commission ignores the fact that the SEET requires reliance

upon the EDU's ESP and retail jurisdictional numbers, the total company analysis

provided by AEP-Ohio and utilized by the Commission is based on one-sided, selective

and misleading adjustments to the total company numbers.

For example and with regard to the math performed by AEP-Ohio in the case

(and only in the case) of CSP, AEP-Ohio reduced CSP's total company net income by

the "net margins" which AEP-Ohio attributed to OSS. Companies' Exhibit 4 at 5, Mr.

Mitchell was responsible for the computation performed to remove OSS net margins

from CSP's totaV company dollar return on equity (the numerator in the percentage

earned return calculation) for 2009 but he was directed to make this adjustment by Mr-

Hamrock. Companies' Exhibit 4 at 3; Companies' Exhibit 6 at 6-7; Tr. Vol. I at.35.

In his testimony, Mr. Hamrock claimed that the adjustment to CSP's total

company net income to remove "net margins" which AEP-Ohio attributed to "OSS" was

required because the "[oJff-system-sales margins, which result from wholesale, not

retail, transactions, are not the result of a rate adjustment included in CWs or OPCo's

ESP. They result from wholesale transactions approved by the Federal Energy

Regulatory Commission (FERC)." Companies' Exhibit 6 at 6-7. Mr, Hamrock also

acknowledged, however, that "there are other non-jurisdictional activifies and gains or

losses that impact CSP's and OPCo's eamings" but that "the Companies did not

attempt to fully jurisdictionalize the 2009 eamings." Companies' Exhibit 6 at 7. AEP-

s} 'q^o's te. tis ony, then:fore,_acknowled eg d that its adjustment to CSP's total company

earnings or net income for 2009 to remove net margins from OSS was a selective

application of AEP-Ohio's theory regarding the relationship between SEET and
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jurisdictional transactions and that a comprehensive application of this theory was not

attempted by AEP-Ohio.

Mr. Cahaan's testimony identified one effect (at least directionally) of AEP-Ohio's

selective application of AEP-Ohio's theory regarding the relationship between SEET

and jurisdictional rate plan transactions. As Mr. Cahaan testified, the theory relied upon

by AEP-Ohio to adjust the numerator (net income available for common shareholders)

would require, if adopted, an adjustment to the denominator (the dollar value of

common shareholder equity). Staff Exhibit 1 at 19-21. While Mr. Cahaan's testimony

demonstrated the one-sided and misleading effect of AEP-Ohia's selective application

of its theory, his quantification of the effect of this theory on the denominator (the dollar

value of common shareholder equ'rty) relied upon assumptions that did not account fully

for the removal of the off-system sales. For example, he assumed that there was no

further adjustment necessary for transmission investment associated with making OSS,

an assumption that has no support in the record or anywhere else. Tr. Vbl. II! at 477;

Tr. Vol. I at 137.

Beyond failing to hold that OP and CSP failed to meet their burden to come

forward with evidence showing no significantly excessive earnings as measured by the

SEET, the Commission compounded the problem when it assessed the ESP by using

inappropriate data. For this reason as well, rehearing should be granted.

E. The Opinion and Order was unlawful and unreasonable because the
Commission failed to use the approprlate annual periodi to conduct
the SEET as required by Section 4928.143(F , Revised Code.

Section 4928.143(F), Revised Code, requires that the SEET be applied following

the end of each "annual period of the plan." The start date of the first.ESP annual
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period for OP and CSP was April 1, 2009. Mr. Mitchell testified that the revenue

collection opportunity enabled by the retail rate plan did not commence until April 1,

2009, Tr. Vol. I at 44-46. As the Commission knows from its own public records, the

first effective date of the rates and charges collected by CSP and OP pursuant to the

retail rate plan approved by the Commission is also April 1, 2009_ The annual period

thus commenced on April 1, 2009 and ended on March 31, 2010.

In the January 11 Opinion and Order, the Commission apparently conctuded that

using the retroactive start date of January 1, 2009 was appropriate.7 Once again,

however, the issue is compliance with the statute. The ESP did not and cannot be

construed to have commenced any earlier than the first billing cycle. The Commission's

attempt to avoid a revenue gap by annualizing the recovery to January 1,' 2009 in the

ESP Order did not change that fact. Thus, the annual period of the SEET anatysis

should have been for the period of April 1, 2009 through March 31, 2010. Any other

result fails to capture the period required by Section 4928.143, Revised Code, and is

unlawful and unreasonable.

F. The Opinion and Order was unlawful and unreasonabte because the
Commission failed to remove the operating expenses for Waterford
and Darby generating stations from the calculation of the SEET when
the Commission previousiy ordered that the expenses be removed
from the ESP.

Over the objection of IEU-Ohio, the Commission refused to remove from the

SEET calculation expenses associated with the Waterford Energy Center arid the Darby

Generating Station. There apparently is no argument that the Companies for purposes

of this filing included the expenses. Despite the Commission's prior decision to remove

' Opinion and Order at 13 ('The Commission has already fully addressed the start date of A€P-Ohio's
ESP." [Citations to various ESP orders omitted.)).
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expenses for the two facilities from expenses recoverable under the ESP, the

Commission's January 11 Opinion and Order indicated that removing the $51 million

expense in calculating the SEET would be unreasonable. January 11 Opinion and

Order at 13-14. Although two adjustments must be made to avoid overstating expenses

and understating the earned return on equity, neither was done.

In In the Matter of the Application of Columbus Southern Power Company for

Approval of an Electric Security Plan; an Amendment to its Corporate SepBration Plan;

and the Sale or Transfer of Certain Generating Assets, Case Nos. 08-917-EL-SSO, et

at., Opinion and Order at 51-52 (March 18, 2009) (hereinafter refered to as the

"AEP-Ohio ESP Case"), the Commission initially authorized CSP to increase revenues

for the jurisdictional portion of expenses associated with Waterford Energy Center and

the Darby Electric Generating Station. On rehearing, however, the Commission

reversed this determination because AEP-Ohio had not presented evidence showing

that the revenue produced by its rates was insufficient to cover such expenses and

directed "AEP-Ohio to modify its ESP and remove the annual recovery of $51 million of

expenses including associated carrrying charges related to these generation facilities."

AEP-Ohio ESP Case, Entry on Rehearing at 35-36 (July 23, 2009). CSP subsequently

perfected an appeal to the Ohio Supreme Court and alleged that the "Commission

unlawfully and unreasonably denied CSP the authority to recover, as part of its Electfsc

Security Plan, costs associated with its ownership of the Waterford Energy Center and

the-7^y Elect(c_ Generating Station". Columbus Southern Power Company v. Public

Utilities Commission of Ohio, Ohio Supreme Court Case No. 09-2298, Notice of Appeal

of Columbus Southem Power Company at 3 (December 22, 2009).
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Despite the prior Commiss{on order excluding recovery, the net,income and

earned return computations performed by the parties who used the Companies'

numbers included expenses associated with the Waterford Energy Center and the

Darby Electric Generating Station as if they are properly recoverable under the CSP

ESP. They were Included in CSP's 2009 per book net income number. ; Tr. Vol. I at

139-140. As explained above, AEP-Ohio, Joint Intervenors, and the Commission's Staff

copied AEP-Ohio's net income number into their analyses and thereby picked up AEP-

Ohio's inclusion of the expenses associated with the Waterford Energy Center and the

Darby Electric Genera6ng Station in their otherwise defective recomendations regarding

the SEET. To exclude such expenses, it would be necessary to make two adjustments.

The first necessary change is an adjustment to CSP's 2009 per book net inoome

number. Tr. Vol. I at 141. The second necessary adjustment would be one to the

common equity balance of CSP, for the same reasons suggested by Mr. Cahaan noted

above. Thus, the income statement (expenses, revenue and net income) and balance

sheet (common equity) effects attributable to the Waterford Energy Center and the

Darby Electric Generating Station must be removed to apply the BEET to the ESP plan

that is currently in effect. 8 The failure of the Commission to take these steps, therefore,

requires the Commission to grant this Application for Rehearing.

G. The Opinion and Order was unlawful and unreasonabie because the
Commission failed to comply with the policy of the State to ensure
the availability to consumers of reasonably priced retail electric
service and encourage the compe6tiveness of the State's economy.

--...._--Beyo71i7-tnE IssCIeS-'laised-a`D-LlVe;-(h6wever;ihe i.IIi[rmiss'iIIn's-decisi5?r'rfatied-fo

advance public policy requirements that the Commission is required to follow_ In

B Similar adjustments are required for the lawrenoeburg Generating Station. Tr. Vol. I at 141-142.
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particular, the goals of stable and reasonably priced retail rates and global

competitiveness suffer as a result of this decision.

Under current law, the Commission is directed to "[e]nsure the ovailabittty to

consumers of adequate, reliable, safe, efficient, nondiscriminatory, and reasonably

priced retail eleotric senrice." Section 4928.02(A), Revised Code. While it was readily

apparent even under CSP's presentation at hearing that CSP's earned return was

significantly.excessive, there was a fundamental breakdown in the process which as

noted above likely resulted in an understatement of the amounts by which ot least CSP

exceeded the threshold. Quant'rf'ication of the error has been made impossible by the

failure to specify properly the SEET analysis. When there are obvious mistakes that

deflate the signficantly excessive earnings and these mistakes can be addressed by

requiring the proper accounting and allocation, then State policy to ensuru reasonably

priced service requires that effort be made. See Elyria Foundry Ga. u.Aublic U&1.

Comm'n of Ohia, 114 Ohio St. 3d 305, 2007-Ohio-4164, 871 N.E.2d 1176 (2007).

Further, Section 4928,02, Revised Code, requires the Commission, among other

things, to administer Chapter 4928 in ways that facilftate Ohio's competitiveness,

Businesses in Ohio compete with businesses in Indiana, Michigan, Kentucky and West

Virginia. As demonstrated in IEU-Ohio's Brief at 15-22, AEP-Ohio retail customers

appear according to AEP financial information to be carrying more than their fair share

of the profitability achieved by the AEP-East companies. In this case, the Commission

is obligated to take action because this undue burden on Ohio customers: affects their

ability to, among other things, compete in the global economy.

We are tasked, under Chapter 4928 of the Revised Code, with apptoving
generation charges that are market-based and consistent with the State
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policy set forth in this Chapter. Although, in some instances, costs or
changes in costs may serve as proxies for reasonable market valuations
or changes in such valuations, this is not the same as establishing prices
based on costs. Similarly, a market-based SSO price is not the same as a
deregulated price. SSOs remain subject to Commission jurisdiction under
Chapter 4928 of the Revised Code, And, SSQs must be consistent with
State policy under Section 4928.02, Revised Code. Elyria Foundry Co, v.

Pub. t1ti1: Comm. (2007). 114 Ohio St. 3d 305_ Thus, while an SSO price
need not reflect the sum of spec'rfic cost components, the result must
produce reasonably priced retail electric service, avoid anticompetitive
subsidies flowing from noncompetitive to competitive services, be
consistent with protecting consumers from market deficiencies and market
power, and meet other statutory requirements.9

Running the SEET to identify the revenues, costs, net income available for

common shareholders, and the portion of OP's and CSP's equity capitai directly

assignable or allocable to the retail service provided by each EDU pursuant to the retail

rate plan (making sure the SEET is applied to the retail jurisdiction subject to the

Gommission's jurisdiction) is required by law. Based on the evidence in this record,

applying the SEET as written by the General Assembly may also help to identify and

eliminate a significantly excessive burden that now rests on the backs of the retail

customers of AEP-Ohio in ways that will permit the Commission to discharge its duties

under Section 4928.02, Revised Code.

H. The Opinion and Order as Implemented through the January 27, 2011

Finding and Order was unlawful and unreasonable because the

Commission did not allow reasonable arrangement customers,
particularly those that were paying rates under the Standard Service

Offer ("SSO") in 2009, to participate in the SEET credit in violation of

Sections 4928.143(F) and 4903.09, Revised Code.

In its Finding and Order entered January 27, 2011, the Commission directed that

the tariffs should be adjusted so as to exclude the apptidation of any credit to

9 tn the Matter of the Consot[dated Duke Er.ergy Ohio, Inc. Rate StabTizatfon Plan Remand and Rider

Adjustment Cases, Case Nos. 03-93-EL-ATA, et aL, Order on Remand at 36-37 (October 24, 2007).
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reasonable arangement customers who receive service under a discount rate supported

by delta revenue recovery. Finding and Order at 1 (January 27, 2011). The only

explanation provided by the Commission was a conclusion that customers currently

receiving service under a discount rate supported by delta revenue recovery were not

entitled to both the discount rate and a SEET discount. ld. For several reasons, the

Opinion and Order as implemented by the January 27, 2011 Finding and Order was

unlawful and unreasonable.

As a statutory matter, there is no basis for the Commission to exclude the special

contract customers from participating in the prospective adjustment. Section

4928.143(F), Revised Code, provides that the Commission shall require the EAU to

return to consumers the amount of the excess by prospective adjustments. The

provision does not segregate special arrangement customers from the recovery; it

states that "consumers" shall be permitted to recover.10 This conclusion is even clearer

when applied to those consumers that were taking service under the SSO in 2009 and

subsequently moved to a reasonable arrangement, as noted below.

Second, neither the Commission's Opinion and Order nor the Finding and Order

points to anything in the record that would support the revision of the tariff to exclude

reasonable arrangements consumers who were previously served under the general

tariff. In fact, the record evidence suggested the opposite result in the case of

customers that had been taking service in 2009 under an SSO. OCC's witness Lane

KoGgn^ffQred_tbat_all^^n^umers that were_receiving service under the SSO should be

eligible. Tr. Vol. III at 396. Nonetheless, the Commission, in apparent vioiation of

1° Section 4905.31, Revised Code, similarly recognizes that the contracting parties to a reasonable
arrangement may be a customer, consumer, or employee.
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Section 4903.09, Revised Code, failed to tie together anything to support the conclusion

that these current special arrangement customers should be denied the benefit of the

SEET determination based on the subsequent arrangement.

Finally, the Commission's January 27, 2011 Finding and Order unreasonably

denies recovery of the adjustment for a customer who may have been on a tariff rate

during 2009 and then moved from that rate. As suggested by Mr. Kollen's conctusion, a

customer that was paying the standard rates in 2009 that are later found to be

producing significantly excessive returns is no better off in 2011 for prior improper

charges regardless of what rate the customer may later have paid. Customers that paid

rates in 2009 subsequently judged to produce significantly excessive refunds should

benefit, at least proportionately, from the determination of excessive eamings, as

suggested by Mr. Kollen.

On these grounds, the January 11 Opinion and Order as imptemented by the

January 27, 2011 Finding and Order was unlawful and unreasonable.

tL CONCLUSION

For the reasons stated above, IEU-Ohio urges that the Commission grant

rehearing of its January 11 Opinion and Order in this matter. The Companies' failure to

present a prima facie case began a process that resulted in numerous errots, the effect

of which renders the Opinion and Order unreasonable and unlawful for the reasons

stated above.
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BEFORE

THE PUBLIC UTI[ TIES CL7MMIS.SION OF OHIO

In the Matter of the Application of
Columbas Southern Power Company
and Ohio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Adrninistrative
Code.

Case No.10-1251-EL-UNC

OPINION AND ORDER

The Cominission, considering the application, the evidence of record, the applicable
law, and being otherwise fully advised, hereby issues its Opinion and Order.

APPEARANCES:

Steven T. Nourse, American Electric Power Service Corporation; One Riverside
Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris & Arthur, by I)aniel R. Conway,
41 South High Street, Columbus, Ohio 43215, on behalf of Columbus Southern Power

Company and Ohio Power Company.

Mike DeWine, Attorney General of the State of Ohio, by William Wright, Sec[ion
Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street,
Columbus, Ohio 43215, on behalf of the Staff of the Public Utilities Cosimission of Ohio.

Janine L. Migden-Ostrander, the Office of the Ohio Constmlers' Counsel, by
Maureen R Grady, Melissa Yost, and Kyle Lynn Verrett, Assistant Consumers' Counsels,

10 West Broad Street, Columbus, Oh.io 43215-3485, on behalf of the residential utility

consumers of Columbus Southern Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 36 East Seventh Stteet, Suite 1510,

Cindnnati, Ohio 45202, on behalf of Ohio Energy Group.

M.ichael R Smalz and Joseph M. Maskovyak, Ohio Poverty Law Center, 555 Buttles
- fsYerrae,Col-antbz:si-Ohis ^T321v,onbehaf^-f ±he-AppAachian Peace and Tustice Network.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Joseph Oliker, 21
East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial Energy

Users-Ohio.
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David C. Rinebolt and Colleen L. Mooney, Counsel, 231 West Lima Street, P.O. Box
1793, Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio 43215
and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association.

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio 43215,
on behalf of Ohio Manufacturers' Association.

BACICGROUND:

1. Si&tificantly Excessive Earning,s Test Background

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill No.
221 (SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Among the
statutory amendments were changes to Section 4928.14, Revised Code, to establish a
standard service offer (SSO). Pursuant to the amended language of Section 4928.14,
Revised Code, electric utilities are required to provide consumers with a SSO, oonsisting of
either a market-rate offer (IvAZO) or an electric security plan (ESP). Sections 4928.142(D)(4),
4928.143(E), and 4928.143(F), Revised Code, direct the Commission to evaluate the
earnings of each electric utility's approved ESP or MRO to determine whether the plan or
offer produces significantly excessive earnings for the electric utility.

After considering the arguments raised in the ESP and/or MRO proceedings of the
electric utilities, the Commission conduded that initially the methodology for determin;ng
whether an electric utility has significantly excessive earnings as a result, of an approved
ESP or MRO should be examined within the framework of a workshop.i The Commission
directed Staff to conduct a workshop to allow interested stakeholders to present concerns
and to discuss and clarify issues raised by Staff. Accordingly, Case No. 09-786-EIrUNC, In
the Matter of the Investigation into the Deuelopment of the Signftamtly Excess¢ve Earnings Test

Pursuant to Amended Substitute Senate Bill 222 for Electric titilities (09-786) was opened. The
workshop was held on October 5, 2009. Staff filed its recommendatioits in 09-786 on
November 18, 2009.

In 09-786, by Finding and Order issued on June 30, 2010, as amended and clarified
in accordance with the entrY on rehearmg issued AugAst 25, 2010,_ the Commission

i In re Ohio Edison Company, The Clenelarnd Electrfc Illuminattng Cmapany, and the Toledo Edison Company,
Case No. 08-935-EL-SSO, Opinion and Order at 64 t^ecemlter 19, 2008) (FirstHnergy ESP case); and In re
Columbus Southern Power Company and Ohio Pomer Company, Case No. OS-917-ECrS90) et aL, Opinion and
Order at 68 (March 18, 2009) (AEP-Ohio ESP cases).
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provided guidance on the interpretation and application of Sections 4928.142(L3)(4),
4928.143(E), and 4928.143(F), Revised Code.

On April 16, 2010, in 09-786 and in Case No. 10-517-EL-4VVR, Columbus Southem
Power Company (CSP) and Oh3o Power Company(OP) (jointly AEP-(7hio or Companies)
filed an application for a limited waiver of Rule 4901:1-35-10, Ohio Administrative Code
(O.A.C.), to the extent that the rule requires the electric utility to file their SEET
information by May 15, 2010.2 By entry issued May 5, 2010, the Comnvssi;on granted AEP-
Ohio's request for an extension and directed AE.P-0hio to make its SEET;filing by July 15,
2010. The due date for Companies to file their SEET information was further extended to
September 1, 2010, pursuant to entry issued July 14,2010, in 09-786.

On September 1, 2010, AEP-Ohio filed an application in Case No. 10-1261-EIrTJ.NC,
for the administration of the SEET, as required by Section 4928.143(P), Revised Code, and
Rule 4901:1-35-10, O.A.C. By entry issued September 21, 2010, as amend.ed on October 8,
2010, a procedural schedule was established for this proceeding. Pursuant to the
procedural schedule, motions to intervene were due by October 8, 2010.

Motions to intervene were filed by, and intervention granted to, the following
entities: the Office of the Ohio Consumers' Counsel (OCC), Industrial Energy Users-Ohio
(IEU-Ohio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (OEG),
Appalachian Peace and Justice Network (APJN), Ohio Manufacturers Association (OMA)
and Ohio Hospital Association (OHA).

The hearing commenced, as scheduled, on October 25, 2010, and Cancluded on
November 1, 2010, including rebuttal tesiirnony offered by AEP-Ohio. At the hearing,
AEP-Ohio presented the direct testimony of three witnesses: Thomas E. Ivfitchell (Cos. Ex.
4), Dr. An91 K. Makhija (Cos. Ex. 5), Joseph Ham.rock (Cos. Ex. 6) and on rebuttal presented
the testimony of Lh. Makltija (Cos. Ex.7) and Mr. Hamrock (Cos. Ex. 8). OCC, OMA, OHA,
APJN and OEG (jointly Customer Parties) presented the testimony of Dr. J. Randall
Woolridge (joint Inv. Exs. 1 and 1-A) and Lane Kollen (Joint Inv. Ex. 2). The Staff offered
the testimony of Richard Cahaan (Staff Ex. 1). lnitial briefs and reply briefs were filed by
AEP-Ohio, Staff, Customer Parties,3 IEU-Ohio, and OPAE.

2 By May 15 of each year, the electric ufility shall make a separabe 91ing wtth the comm9ssion
demonstra.ting whether or not any rate adjustments authorized by the commission as part of the electric
uiility's electric security plan resulted in significantly excessive earningg during the review period as
measured by division (F) of Section 4928.143, Revised Code. The process and timeframea for that
prorxeding shall be set by order of the cossunission, the legat director, or attorney examiner. The electric
utility's f•iling shall include the iuformaiion set forth in parngraph (C) of Rule 4901:1-35-03, O.A.C., as it
relates to excessive eaminge.
The reply brief filed by Customer Parties did not include OMA or OHA as a party to the brief. Onty
OCC, APJN, and OEG are listed as parties to the reply brief,

3
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On November 30, 2010, AEP-Ohio, Staff, OHA, OMA, The Kroger Company
(Kroger), and Ormet Primary AIuminum Corporation (Ormet) filed a Joint Stipulafion and
Recommendation (Stipulation) in this case and in Case Nos. 09-672-BL,-FAC and 09-873-

EL-FAC, In the Matter of the Review of the Fuel Adjustment Clauses of Columbus Southern

Power Company and Ohio Power Company, (Fuel Adjustment Clause (FAC) or FAC cases).4

The Stipulation included a proposed procedural schedule for the consideration of the
Stipulation. Further, as part of the Stipulation, AEP-0hio agreed to withdraw its
opposition to Kroger's request to intervene and, pursuant to the entry issued December 1,
2010, Kroger was granted limited intervention to participate in the SEET case. On
December 16, 2010, AEP-Ohio filed a notice of withdrawal of the Stipulation. The
Companies' withdrawal, as any party to a Stipulation may, dissolvm tesminates and
voids the Stipulatiort, Nonetheless, in its notice of withdrawal, AEP-Ohio unilaterally and
voluntarily agreed to fulfill its obligations in the Stipulation to: (1) contribute $1 million of
shareholder funds for OMA to be used to assist its members with prograrns and initiatives
designed to bring energy-related benefits to Ohio manufacturers; (2) confribute $1 nnillion
of shareholder funds for OHA to be used to assist its members with programs and
initiatives designed to bring energy-related benefits to hospitals as those institutions
continue to serve their communities; and (3) promote the accelerated deployment and use

of new energy efficiency technologies by contributing $100,000 of shareholder funds

towards Kroger's energy efficiency projects that may not otherwise be eligible for recovery
under a reasonable arrangement or pass the total resource cost test as defined in Rule
4901;1-39-01, O.A.C. AEP-Ohio stated that there would be no deadline or time limitation
to deploy ICroger's projects and that the contribution would not expire, but may be used
by Kroger on acceptable energy efficiency projects until the contribution amount is
exhausted. Kroger is required to comnnit its energy usage reductions resulting from
energy efficiency projects funded by AEP-Ohio's $100,000 contn'bution to AEP-Ohio so
that AEP-Ohio may meet its energy efficiency requirements under Section 4928.66,
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its up+xmu'tg
ESP filing to propose and work with the Staff to develop a Phase II pilot prograrn for AEP-
Ohio's gridSlviART program beyond the current footprint of Phase L which will include

dynannic pricing options.

APPUCABLE LAW:

Section 4928.143(F), Revised Code, provides, in relevant part

4 On May 14, 2010, in Case Nos. 09-872-fiLFAC and 09-873-EL-PAC, AFP-Ohio filed its 2009 report of the

ncanagement/performance and financ7al audits of its FAC (PAC cases). Motions to intervene In the FAC

cases were timely filed by, and intervention granted to the following eatities: C)CC, lE[T-Ohio, and

Ormet. The hearing in the FAC cases commenced, as scheduled, on August 23, 2010, and concluded on

August 24, 2010. Briefs and reply briefs wezr filed on September 23, 2010, and October 15, 2010,

respectively.
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(F) With regard to the provisions that are included in an electric security
plan under this section, the commission shall consider, following the
end of each annual period of the plan, if any such adjustments
iesulted in excessive earnings as measured by whether the earned
rehirn on common equity of the electric distribution utility is
significantly in excess of the return on common equity that was
earned during the same period by publicly traded companies,
including utilities, that face comparable business and finantcial risk,
with such adjustments for capital structure as may be appropria6e.
Consideration also shall be given to the capital requirements of future
committed investments in this state. The burden of proof for
demonstrating that significantly excessive earnings did not occur shall
be on the electric distribution utility. If the commission finds that
such adjustments, in the aggregate, did result in significantly
excessive earnings, it shaA require the electric distribution utility to
return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to
terminate the plan and iznmediately file an application pursuant to
section 4928,142 of the Revised Code. Upon termination of a plan
under this division, rates sha11 be set on the same basis as specified in
division (C)(2)(b) of this section, and phase-in of any amounts that
occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan. In making its
determination of significantly excessive eanilngs under this division,
the commission shall not consider, directly or indirectly, the revenue,
expenses, or earnings of any affillate or parent company.

Further, Rule 4901:1-35-03(C)(10)(a), O.A.C., as effective May 7, 2009, provides:

For the annual review pursuant to division (F) of section 4928.143 of
the Revised Code, the electric utility shall provide testimony and
analysis demonstsating the return on equity that was earned during
the year and the returns on eqnity earned during the same period by
publicly traded companies that face oamparable busittess and
financial risks as the electric utility. In addition, the electric utility

shall provide tTie-f o^Iayvulg in^orma^."ion:

(i) The federal energy regulatory commission form 1(F.ERC
form 1) in its entirety for the annual period under review.
The electric utitity may seek protection of any confidentiai
or proprietary data if necessary. If the FERC form 1 is not
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available, the electric utility shall provide balance sheet
and income statement information of at least the leve1 of
detail as required by FERC form 1.

(ii) The latest securities and exchange commission form 10-K
in its entirety. The electric utility may seek protection of
any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed
investments in Ohio for each annual period remaining in
the ESp.

1. P'ROCEL7URA.L ISSIJES:

A. AEP-ohio's void-for-vag,,,ueness constitutionalitargument

Section 4928.143(F), Revised Code, is void and unenforceable, AEF-C`3hio claims,
because it is impernussibly vague and fails to provide CSP and OP with fair notice, or the
Commission with meaningfiul standards, as to what is meant by "significantly excessive
earnings." According to AEP-0hio, the void-for-vagueness doctrine has two pritriary
goals. The first is to ensure "fair notice" to those subject to the law and the second is to
provide standards to guide those charged with enforung the law. Citing to Columbia

Natural Resources, Inc. P. Tatum, 58 F.3d 1101, 1105 (6th Cir.1995), AFT'-Ohi.o asserts that the

Supreme Court has provided greater specificity related to,the two primary goals. The
Companies acknowledge that the vagueness doctrine arises most often in the context of
criminal laws that implicate First Amendment values. However, the Companies argue
that laws that impose criminal penalties or sanctioons or that reach a substanttial level of
constitutionally protected conduct must satisfy a"higher level of definiteness." Belle Maer

Harbor v. Charter Township of I3arrison,170 F.3d 553,557 (6th Cir.1999). The Ohio Supreme

Court applied this heightened standard of scrutiny, claims AEP-Ohio, in Norwood v.

Horney, 110 Ohio St.3d 353, 2006-Ohio-379; a case involving a munic.ipal ordinance that
allowed a taking of property by eminent domain even though the statute carried no

penalties or sanctions.

Similar to the Norwoocl case cited above, AEP-Ohio claims that Section 4928.143(F),

Revised Code, results in a taking of private property rights as the Companies are being
required to forfeit eanvngs lawfully gained through the efficient use of their own property

so tna^tlxa^e earivxig5 carrbb^reir,atc:bLLtec^to 1^ esst^rsr^ ^ve^ ^
indisputably paid a just and reasonable rate for the service they received. According to the
Companies, Section 4928.143(F), Revised Code, fails to give any definitive natice or
guidance as to what is meant by "significantly excessive earnings." For example, AEP-
Ohio states that there are no defudtions, standards or gisidance in the statute providing the
electric utility fair notice of the risk of forfeiture or giving the Commission adequate
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standards to appropriately judge the result as is evident by the parties' starkly conflicting
positions in this case. Further, AEP-Ohio asserts, the parties have no common
understanding of what level of eamings should be deemed "sigztifica#etly excessive,"
whether off-system sales should be inc].uded in the net earnings used to calculate the
return on equity, how write-offs and deferrals should be treated, how to identify
companies that face "comparable business and financial risk" or what is meant by the
reference to "adjustments in the aggregate."

According to AEP-Ohio, the vagueness of Section 4928.143(F), Revised Code, is
further compounded because the statute applies in a retrospective manner, requiring an
electric utility to forfeit eamings from a prior year; because it is the electric utility's burden
to prove its earnings in the prior year were not significantly excessive; and because the
statute penalizes an electric utility fur excess earnings in the prior year but does not
insulate the electric utility from prior year earnings that fall significantly below what was
earned in the same period by companies with comparable business and financial risk.
Given the asymmetric consequences leveled by a determination of significan.tly excessive
earnings, and the burden on the electric utility to prove that its earnirtgs were not
significantly excessive, the General Assembly, AEP-Ohio argues, failed to meet its
heightened constitutional duty in this instance to assure that an electric. utility had fair
notice in advance of how its earnings would be measured and to assure that the
Commission had dear direction on how the test was to be administered.

AEP-Ohio also argues that the Commission had the oppo.rtunity to.cure, or at least
ameliorate, the effects of the statute's vagueness but that the Commissiori failed to do so.
The Companies claim that it pointed out the uncertainty associated with the SEET in its
ESP case, and the Commission initially recognized the importance of givi.ng AEP-Ohio the
requested clarification at least with respect to OSS and deferrals. However, the
Companies aver, the Commission inexplicably reversed itself even as to those two issues
on rehearing5 Additionally, the workshop proceeding in 09-786, whickt was intended to

bring clarity to the statute, did not condude until. August 25, 2010, and even then several

critical uncertainties remained. AEP-0hio concludes that, because the SEET offers
virtually no guidance as to its proper application and because the Comznission failed to
cure the uncertainties involved, Seckion 4928.143(F), Revised Code, is unconstitutionally
vague and the Comir<tission's only recourse now to ameliorate the consequences of the
statute's constitutional infirmity is to adopt the position advanced by the Companies'
witnesses which assures that AEP-Ohio will not be wrongfully deprived of its property.

On reply, Customer Parties (members include OCC, APJN, and OEG) and O7."AE

argue that constitutional issues are not within the jurisdiction of the Commission and the
void-for-vagtieness doctrine is inapplicable to Sectton 4928.143(F), Revised Code.

5 AEF-Ohio $SP, Enhy on Rehearing at 45-49 (Jsily 23, 2009).
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Referring to East Ohio Gas Co. a. Pub. titil. Comm. (1940), 137 Ohio St. 225, 238-239, 28

N.E.2d 599, Customer ParEies claim that the Ohio Supreme Court has long held that it is
the duty of the Commission to assume the constitutionality of a statute and further that the
"consfitutionality of statutes is a question for the courts and not for a board or

commission." Similarly, in Consumers' Counsel v, Pub. Litit. Cantm. (1994), 70 Ohio St.3d

244, 247, 638 N.E.2d 550, the Ohio Supreme Court stated that "an administrative agency
such as the commission may not pass upon the constitutionality of a statute." Citing to

Monongahela Power Co. v. Schriber (S.D. Ohio 2004), 322 F. Supp.2d 902, 911, Customer

Parties assert that the Commission has also acknowledged its lack of authority to
determine constitutional issues. In short, therefore, Customer Parties and OPAE submit
that the Commission must presume the constitutionality of Section 4928.143(F), Revised
Code, and any challenges to the constitutionality of that statute must be decided by the

Ohio Supreme Court on appeal.

In arguing that the Companies void-for-vagueness argument is misplaced,
improperly applied, and inapplicable to Section 4928.143(F), Revised Code, Customer
Parties assert that, as acknowledged by AEP-C7hio, the vagueness doch'in.e is rarely ever
appTicable to statutes other than criminal laws. Moreover, Customer Parties argue, the
case law that the Companies rely on and discuss in great length on brief is simply not
relevant to the Commission's consideration of the SEET as established by Section
4928.143(F), Revised Code. In fact, it is significant, Customer Parties note, that AHP-Ohio
failed to cite any public utitity cases where a statute had been challenged on vagueness
grounds. This is easily explained, according to Customer Parties, because the vagueness
doctrine is a constitutional law concept that was created to protect individuals from
statutes that are too vague for the average citizen to understand in thecrim'snat reahn.

Connally v. General Construction Co. (1926), 269 U.S. 385. Customer Parties submit that

there is little question that the vagueness doctrine was not intended to apply to a statute
like Section 4928.143(F), Revised Code and that it was never intended to' protect utilities

from returning significantly excessive earnings to ratepayers.

Customer Parties also disagree with AEP-Ohio's position that the statute is so
vague that it provides no standard at ali. To support this mntention, Customer Parties
point out that AEP-Ohio's witnesses garnered sufficient guidance from the statute to draft
prefiled testimony and discussed, at great length in detail over 60-plus pages of its initial
brief, the meaning and applica8.on of the SHET. Moreover, Customer Parties note, the
SEET standard is arguably more detailed than the "just and reasonable" standard used in

_...__-mw jf'at`i$4-^'.et'i3n:,,n^.-;.^i€ig 0ht3foTclwl„striibylt!i?nTate-cases.

Citing to Alliance v. Carbone (2009), 181 Ohio App.3d 500, 2009-Ohio1197, Customer

Parties assert that the courts have held that a statute is not void merely because it could
have been worded more precisely.. Rather, the critical question is whether the statute
affords a reasonable person of ordinary intelligence fair notice and sufficient definition
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and guidance to enable the individual to conform his or her conduct to the law. In this
case, Customer Parties aver, the meaning of Section 4928.143(F), Revised Code, is not
under debate but rather which expert witness' methodology the Commission will adopt to
determine whether CSP's earnings were significantly excessive in 2009.

Customer Parties also reject AEP-Ohio's complaint that the Commission failed to
cure the vagiieness of the SEET when it had the opportunity to do so. Customer Parties
point out that the Commission did provide further guidance and clarity regarding the
application of Section 4928.143(F),.Revised Code, through the SEET order aznd entry on
rehearing in 09-786 and the SEET workshop .6 To support this position, Customer Parties

assert that Ohio's other electric utilities had no difficulty understanding the SEET or the
proper application of Section 4928.143(F), Revised Code. In suminary, Custorner Parties
submit that the Companies' vagueness doctrine argument should be rejected as the
Commission cannot decide constitutional issues and must presume the constitutionality of
Section 4928.143(F), Revised Code, and that, in any event, the doctrine,of vagueness is
inapplicable to the SEET provision set forth in Section 4928.143(F), Revised Code.

After reviewing the arguments and case law of record, the Commission determines
that it is the province of the courts, and not the Commission, to judge the consti.tutionality
of Section 4928.143(F), Revised Code. Thus, the appropriate venue for AEP-Ohio to raise
its const9tutional challenges to the SEET is at the Ohio Supreme Court. Without
addressing the constitutional threshold issue propounded by AEP-phio, the Connnission
determines, for the reasons that follow, that there is ample legislatfve direction to
reasonably apply the statute in this case.

Initially, we note that, pursuant to Connally, supra, the typical due proceas claim of
vagueness seeks to bar enforcement of "a statute which either forbids or requires the doing
of an act." Section 4928.143(F), Revised Code, is not such a statute. Tlus statute does not
forbid or require the doing of an act but merely directs that prospective adjustments to
rates be made in a future period if there is a finding that past rate adjustments resulted in
significantly excessive earnings. Nor is AFP-Ohio penalized for its earnings under this
statute. The fact that there would be a SEET review was known to the Companies when
the rate plans were proposed.

The Commission also determines that Section 4928.143(F), Revised Code, is part of a
comprehensive regulatory framework for setting rates under the provisfons of S.B. 221.

_S B-22-1 created an api?roach to establishin rates with_ significant re atory fbexibility
induding flexibility in what the utility may propose, a scope that may include dis ' ution
as well as generation charges and the option for the utility ta withdraw any rate plan

6 09-786, Finding and Order (June 30,2010); Entry on Rehearing (Augast 25, 2010).
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modified by the Commission. The SBET examination included in S.B. 221 provides a

check to this flexible approach.

Contrary to AEP-Ohio's argument, Section 492$,143(F), Revised Code, provides a
clear benchmark for identifying "excessive eamings." For example, the statute defines
earnings as excessive "as measured by whether the earned return on common equity of
the electric utility is significantly in excess of the return on common equity that was
earned during the same period by publicly traded companies, including utilities, that face
comparable business and fmancial risk." Additionally, the statute directs the Commission
to make "such adjustments for capital structure as may be appropriate." Further, the
Commission is to consider "the capital requirements of future conuritted investments in
this state." Finally, the Commission is directed to "not consider, darecfly or indirectly, the
revenue, expenses, or earnings of any affiliate or parent company." These concepts are not
new or novel and have been traditionally applied in the regulatory ratemaking prooess.

Federal Power Commission v. Hope Natural Gas Co. (1944), 320 U.S. 591.

Moreover, the fact that there may be disagreement about how to define and apply
this benchmark is not new. Parties frequently present the CommissiArt with different
views about a utility's return on common equity. The Commission has extensive
experience adjudicating this issue. Utility regulation is not so mechanical that it can be
performed without any expert judgment. The General Assembly has directed the
Commission to uiilize its experience and technical expertise in deciding a broad range of
ratemaking issues. We do not find this issue to be fundamentally different from those
which the Commission regularly decides under Ohio's statutory provisions for utility
regulation. For these reasons, we find that Section 4928.143(F), Revised Code, provides
sufficiently definitive guidance to the Commission to conduct the SE6T.

B. TEU-Ohio's motion to dismiss

On the opening day of hearing before AEP-Ohio calted its first witness, lEU-Ohio
made an oral motion to dismiss the Companies' application in this matter. In support of
its motion, IEU-Ohio claims that CSP and OP failed to come forward with evidence that
satisfies the Companies' burden of proving that the Companies did not have sagnificantly
excessive earnings for calendar year 2009. lEU-Ohio renewed its motion to dismiss AEP-
Ohio's application at the dose of the evidentiary record. Both moti0ns to dismiss were

denied by the bench. (Tr. at 18-26, 746- 747.)

Pursuant to Rule 4901-1-15(F), O.A.C., IEU-Ohio challenged, on brief, the hearing
examiner's rulings on the motions to dismiss. In support, IEU-Ohio submits that the
Commission does not have subject matter jurisdiction to adopt an earnings test other than
the earnings test outlined in Section 4928.143, Revised Code, or apply the required
earnings test other than as mandated by Section 4928.143, Revised Code. IEU-Ohio argues
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that AEP-Ohio's application includes more than retail services in its earned return on
equity (ROE), includes revenues for a period less than one year, 'ridudes nonretsil

transactions such as those subject ta Federal Energy Regulato anC af7 âte o^^t
jurisdiction and considers revenue, expenses and earnings y

company.

Citing to the testimony of record, IEU-Ohio submits that AEF-Cl'ku.o witness
Mitrhell utilized earned ROE numbers for 2009 that were driven by. total company
numbers from aIl lines of business and not just the equity earned as o

f the ^^ f

P.EP-+Ohio witness Hamrock confirmed that CSF and OF engage in m^^P
business including nonutility business and that the calculatsons in AEP-Qluo's tesfimony
includes income from FERC-jurisdictional activities.8 Further, IE"[T-Qhio claims that aIl
other witnesses in this proceeding relied upon AEP-Ohio's non-jurisdictionalized total
company numbers as the starting point for developing their recommendations. Thus, IEU-
Ohio argues, under the provisions of Section 4928.143, Revised Code, the Commission can

proceed no further in its analysia of P,EF-Ohio's SEET.

LBLI-Ohio next submits that, even if the evidence presented by AT'1P-l7hio and the
other parties conformed to the requirements of Section 4928,143, Rewised^ e, the
Cpmmission would not be able to rely on such evidence without corre^g msertt their
eliminate other problems with the nvmbers used by the parties P
recommendations. For euample, pointing to the AEP-Ohio FSP order, IEU-C1hia subzruts

that AEP-Ohio was instructed t^remove
related to the W ter̂ford Energy Center andtlse

including associated carrying charges,
Darby Electric Generating Station.9 However, pointing to the testimomy of AEP-OhiO

enses associated with the Waterford Energy' Center and the
witness Hamrock, the exp
Darby Eleckric Genezating Station are incl.uded in the per book net incxyme for C51' for
2009. IEU-Ohio claims that, in order to properly measure C5P s electric utility earned
returrn from the ESP, the income statement (expenses, revenue and net in.come) and
balance sheet (common equity) effects attributable to the Waterford Energ,y Center and the
Darby Flectric Generating Station must be removed in order to apply the SEET ta the FSI*

currently in effect. (Tx. at 139-141.)

Even if the Commission ignores the fact that SEET requires rel.iance upon the
electric utility and retail jurisdictiamal numbers, IEU-O'hio argues, tl'ti total comPany
analysis provided by AII'-Ohio is based on one-sided, selective and misleading

^..^adjustments to fFie fotai wmp€-fy^«..••ber--= For `-xam°let AEP-Ohio removed o-sys em
sales (OSS) net margins from CSP`s total company dollar return on equity for 20ecause

7

a

9

Cos. Ex. 4 at 4-5; Tr. I at 37-39.
Cos. Ex. 6 at 6; Tr. I at 134,136-137,141-152. at 35-36 Quly 23. 2^1^9^% ^
AfiP-0tiio PSP cases, Order at 51-52 (March 18, 2009); ^trY on ^e^g
Second Entry on Rehearing at 2-4 (November 4, 2009).
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OSS margins result from wholesale tran.sactions subject to FERC juriscliction and not retail
transactions. AEF-Ohio admits, however, that there are other nonjuriscHcti.onal activities
that the Companies did not attempt to fully jurisdictionalize for 2009 earnings purposes
although the Companies claim the right to do so, if necessaay. The importance of AET'-
Ohio's selective application between SEET and jurisdictional rate plan transactions was
discussed by Staff witness Cahaan. Mr. Cahaan testified that if the OSS were excluded
from the net income (numerator) then there should have been an adjustment made to the
common stock equity (denominator). Failure to nmake such an adjustment tends to lower

the overall return on equity. (Cos. Ex, 4 at 5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex.1 at 19-20.)

AEP-Ohio submits that IEU-Ohio's motion to dismiss based upon I6CJ-Uhio's
reading of Section 4928.143, Revised Code, as well as IEU-Ohio's criticisms of the
Companies exclusions and deferrals for purposes of performing ROE calculations is
without merit Regarding IEU-Ohio's contention that the first annual period for the
calculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEF-Ohio
claims that this position is contrary to determinations made by the Commission in the
Companies' ESP proceedings. The Companies state that the Commission spedfifically

found that AEP-Ohio's ESP was authorized effective January 1, 2009?0 The Commission
later confirmed the January 1, 2009, start dateof the Companies' FSP in a: Ivfarch 30,2009,

entry nunc pro tunc and in an entry on rehearing issued on July 23, 2010. Therefore, AEF'-

Ohio argues, the first annual period of the Companies' ESP is calendar year 2009, and IEiJ-

Ohio's contention otherwise is incorrect.

IEU-(?hio's argument that Section 4928.143(F), Revised Code, requires a
jurisdictionalized earnings allocation study, based on ESP rate plan-approved services, is
also incorrect, AEP-0hio argues. The statute does not specifically require, claims AEP-
Ohio, that the Commission perform a comprehensive jurisdictional alltlcation study in

order to determine an earned ROE appropriate for use in the SEET. Rather, the
Companies submit, FERC Form 1 data provides a reasonable starting point from which
appropriate adjustments can be made in order to develop an earned ROE.

Next, AEP-Ohio disputes IECT-Ohio's contention that the Companies' filing contains
faulty data insofar as the net income reflects indusion of the expenses associated with
CSP's Waterford and Darby generating stations. Adopting IEi7-Ohio's logic, AEP-Ohio
claims, would mean that every item of expense not related to an ESP rate adjustment
would.be adjusted out of expenses resulting in an artificial inflation of earnings for
numoses of applvinethe SEET,_ Such a position-is inappropriate, the Companies claim,

because such an approach reflects a traditional ratemaking analysis pursuant to Section

4909.15, Revised Code, rather than favorably comparing the ESP to the expected results of

'o AEP-Ohio ESP cases, Order at 64 (March 18, 2009).
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a MRO as intended by the General Assembly. AEP--0hio urges the Commission to reject
IEU-Ohio's position for purposes of developing the SEET analysis in this proceednlg'

Lastly, AEP-Ohio's arguments responding to intervenors concerns regarding the
exclusion of OSS, deferrals, and the failure to fully account for other ntonjurisclictional
activities are addressed under specific topic areas and not further addressed in this secti.on

of the Commission's decision.

lEU-Ohio's motion to dismiss is denied. The Commission has already fully
addressed the start date of AEP-t.lhio's ESP 11 Likewise, we reject IEU-0hio`s contention
that the Companies' application cannot proceed as AF1'-Ohio did not perform a
comprehensive jurisdictional allocation study. Nowhere in Section 4928.143(F), Revised
Code, is a comprehensive jurisdictional allocation stud.y required in order to determine an
earned ROE appropriate for use in the SEET. Nor do we find that a: comprehervdve
jurisdictional allocation study is the only manner in which to determine an earned ROE for
SEET. Rather, we find that it is acceptable to make appropriate adjustments to FERC Form
I data in order to develop an earned ROE for SEET. In making this deternunation, we
note that, under applicable provisions of Section 4928.01, Revised Code, and under Section
4905.03, Revised Code, an electric utility is not limited to a subset of a firm's activities that
may be regulated under an ESP. Additionally, the definition of an electric light company
explicitly covers firms engaged in both activities subject to rate regulation by this
Cominission and activities such as transmission that are, in large part, subject to federal
jurisdiction. Thus, while adjustments to FERC Form I data may be appropriate to isolate
the effects on ROE of the adjustments in the ESP under review, the SEET, in the first
instance, snay be measured based upon the return of common equity of the electric utility
viewed as a company without a complete jurisidictional cost and revenue allocation study.

Regarding IEU-Ohio's argument that the Companies' filing contairts faulty data
insofar as the net income reflects inclusion of expenses associated with G..'SP's Waterford

and Darby generating stations, this argument is also rejected. In the Companies' FSP
proceedings, the Commission had author.ized CSP to increase revenues b'y $51 million to
recover jurisdietional expenses associated with the Waterford and Darby facilities.12 The
Waterford and Darby facilities had never before been included in rate base. In response to
IEU-Ohio's application for rehearing, the Commis.sion agreed with IEIJ-Otuo that the
Companies had not demonstrated that their current revenue was inadequate to cover the
costs associated with the generating facilities. Therefore, the Commisslon directed AER

C?ivo`to--modify its EEP arud renwve the u.^muat *ernvea;r of$51 illion of expenses,

11 AEP-Ohio ESP, Order at 64 (1Narch 18, 2009); Bntry Nusc Pro Tunc (Mardt 30, 2(f09); Errtry on RehearinS at414,5

(July 23, 2009).
12 AEP-Ohio ESP, Order at 51-52 (March 1$, 2009).
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including associated carrying charges related to these generation facilities?3 Today, AEP-
Ohio is in the same position regarding the Waterford and Darby facilities as it was before
issuance of the ESP Order and, therefore, excluding an additional $51 million would be
unreasonable.

II. APPLICATION OF SEET ANALYSIS:

A. Comparable Group of Campanies ROE of Comparable Coml.panies and
SEET Threshold

1. AEP-Ohio

One of the steps in the process to determine whether an eleetric utility has
significantly excessive earnings is to compare the earned return on common equity of the
electric utility to the earned return on common equity of a group of pubHcly traded
companies, including utilities that face comparable business and financial risk. AEP-Ohio,
Customer Parties and Staff advocate different methods to select the comparable group of
publicly traded companies to develop the ROE to which AEP-Ohio's ROEs will ultirnately

be compared.

AEP-0hio presented the testimony of Dr. Anil Makhija, professor of finance at The
Ohio State University (Cos. Ex. 5). The process advocated by Dr. Makhija may be
summarized as stated below. AEP-Ohio's proposed process evaluates all,publicly traded
U.S. firms to develop its comparable group of companies. To evaluate business risk, AEP-
Ohio used unlevered betas and to evaluate financial risk, it used the book equity ratio. By
using data from Value Line,14 AEP-L7hio applies the standard dedle portfolio technique to
divide the companies into five different business risk groups and five different fmancial
risk groups (]isting each unlevered beta or book equity ratio lowest to highest). AEP-Ohio
defines business risk as evolving from the day-to-day operations of CSP and OP, including
the uncertainty associated with revenue stream, operating and maintenance expenses,
regulatory risks, and fluctuations in weather and demand. AEP-Ohio equates financial
risk with the debt obligation of CSP and OP. AEP-Ohio then selects the companies in the
cell which includes AEP Corporation (AEP) as the comparable group companies. To
account for the fact that the business and financial risks of CSP and OP may differ from
AEP, this aspect of the process is repeated for CSP and OP and taken into consideration in
determinffig whether CSP's or OP's ROEs are excessive. (Cos. Ex 5 at 5-6,13-1$, 24-27.)

AEP-Ohio accounts for the risk faced by common equity holders by using the
Capital Asset Pricing Model (CAPM), and then attempts to verify its findings by repeating

13 AEP-O1+io ESP cases, Order at 51-52 (March 18, 2009); Entry on Rehearing at 35-36 (Julp 23, 2009r and
Second Entry on Rehearing at 2-4 (November 4,2009).

14 Value Line Starrdard Edition as of June 1, 2010.
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the analysis using capital intensity and the ratio of revenues to total assets as screens.
AEP-Ohio argues that CAPM, which is used to measure total market-related risks, is "by

far the most widely used model for taking risk into account." AEP-Ohio uses Value Line
betas for AEP, as compared to the betas of CSP and OP, to confirm the conate.rvative nature
of AF.P-0hio's proposed method. To account for any difference in the capital structure of
CSP or OP, as compared to the capital structure of the companies in the comparable group
companies, the elecizic utility examines the unlevered beta and the debt/equity ratio of the
pubHcly traded comparable companies as a part of determining their ROE. (Cos. Ex. 5 at

18-25.)

AEP-Ohio again advocates, as it proposed in its ESP proceeding and in 09-786, that
an electric utility's earnings not be considered significantly excessive if the annual

earnings are less than two standard deviations above the mean ROE of the comparable
group of companies. The Companies explain that approximately two standard deviations
-(which is equivalent to a 1.96 standard deviation adder for SEET purposes) is equivalent to
the traditional 95 percent confidence level, and the 95 percent confidence level provides
for a reasonably acceptable risk of false positives. Further, this process for seleelaon of the
comparable group of companies is preferable, according to AEP-Ohio, because it is
objective, as it relies on market-based measures of risk, best targets comparable comPanies,
defivers a reliably large sample of comparable companies and can be repUcated in future
proceedings, Further, AEP-Ohio confirms its proposed method by repeating the analysis
using other business and financial risk measures and a larger population of companies to

form the comparable group of companies. (Cos. Ex. 5 at 5-6,13.)

AEP-Ohio concludes that the mean ROE for the comparable group of companies for

2009 is 11.04 percent with a standard deviation of 5.85 percent. Multiplying the standard
deviation of the comparable group of companies by 1.96 (corresponding to a 95 percent
confidence level) yields an adder of 11.47 percent. Thus, AEEP-Ohio's SEET enalysb yields
a threshold ROE, the point at which earnings should be considered significantly excessive
for 2009, of 22.51 percent (11.04 +11.47) for CSP and OP. (Cos. Ex. 5 at 39, 45.)

Opvosition to AEP-Ohio's proposed SEET analvsis

Customer Parties and Staff argue that there are a number of errors with the method
advocated by AEP-Ohio. First, Customer Parties claim that AEI.'-Ohw's approach for
determining the comparable group companies identifles comparable utility and publicly
u aded-compa,desb3sed_ortthe_business and financial risk profile of AEP and not CSP (or
OF) in contradiction of the language in Section 4928.143(F), Revisei. Lode, wWct'i dtrecm
the Commission not to consider the revenues, expenses, or earrungs of the.electric utility's
affiliates or its parent company. Second, Customer Parties contend that AEP-Ohio's
process establishes an ROE threshold for SEET based on a 95 percent confidence interval
and, as such, only .2.5 percent of companies would ever be determined to have
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significantly excessive earnings. Customer Parties argue that using such a high confidence
interval results in an excessively high ROE SEET threshold. Third, Customer Parties argue
that AEP-Ohio's method does not directly adjust the ROE for the capital structure and cost
of debt of CSP to appropriately accaunt for the differences in finartcial risk between CSP
and the comparable companies. Ultimately, Customer Parties contend that AEP-Ohio's
proposed SEET analysis does not provide a direct ROE SEET for CSP. Qoint 1nv. Ex.1 at

24-26.)

Staff notes a number of advantages and some disadvantages with AEP-Ohio's SEHT
process. Staff supports AEP-Ohio's proposed SEET process to the extent that it yields a
reliably large sample and is objective as a result of its reliance on market-based measures.
However, Staff asserts that AEP-0hio's process very significantly reduces any aspect of

judgment as to the appropriateness of any company included in the comparable group of
companies. Staff also argues that AEP-Ohio's implementation of the CAPM does not
allow for the consideration of the type of business risk and, thus, creates a group of
comparable companies with diverse business risk which produces a iarge variance. Staff
argues that AEP-Ohio's use of CAPM to evaluate busutess risk is misplaced. Staff
interprets Section 4928.143(F), Revised Code, to focus on the company's business risk as
opposed to the investor's divensifiable business risk. Staff also disli.kes AEP-Ohio's
reliance on unlevered betas as a part of the SEET process. Staff reasons that unlevered
beta measures are not stable. Finally, Staff rejects a statistical definition of °sigruficarttty"
for three reasons. In this case, it is Staff's opinion that the Companies' proposal for
statistical significance is egregiously excessive and counter-intuitive to the requirements of
SB 221. According to Staff, a statistical definition of "significant" does not provide a useful
or satisfactory interpretation of the legislative langaage, common sense or the ordinary
meaning of the words as used in the English language. Staff believes that there is no
reason to implement a scientific process for statisticai inference when direct observation to
reach a conclusion is feasible. Although Staff recognizes that direct observation to surmise
a result could put the electric utility in the position of trying to prove a negative, Staff
believes it is in essence a method to avoid false negatives like the Companies' proposed
method is designed to avoid false positives. (Staff Ex. 1 at 3-9,12-16.)

2. Customer Parties

Customer Parties advocate a seven-step process by which to determine the SEET
threshold ROE which may be summarized as follows: (1) identify a proxy group of

a__3ist of business and fnancial-- electric-utilityrompanies (el_ecJzic^ro^cvroup);_^) identify
risk measures for the electric proxy group; (3) establish the ranges for the business and

financial risk indicators for the companies in the electric proxy group; (4) streen the Value

Line database to identify a group of comparable public companies, induding electric
utilities, whose business and finandal risk indicators fall within the ranges of the eleciric

proxy group; (5) compute the benctunark ROE for the group of comparable public
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(6) adjust the benchmark ROE. far the capitalic utilitiestli ;ec rng ecompanies, includ
struchul'es of CSP; and (7) add a ROE premium to establish the SEET threshold ROE. (roint

Inv. Ex< 1 at 8.)

Customer Parties first created an electric proxy group by reviewing utilities in the

ALIS Utility Reports based on four cariteria. The electric proxy group indudes 15 electric
utilities with: (1) at least 75 percent of revenue from regulated electric; (2) ainvestment
grade bond rating; (3) total revenue of less than $10 billion; and (4) a three-year rY
paying cash dividends (2007-2010) with no dividend reductions lg Customer Parties
reason that this aspect of its proposed SEET analysis is appropriate, as it is common to use
this screening process in est3mating the cost of capital in public utility rate cases and
because the process results in a group of businesses with similar business and firtancial

characteristics to the utility at issue, in this case CSP. After exetuding foreagn companies,
Customer Parties use three business and fmancial risk indicators, beta, asset turriover and
cominon equity ratios, from the electric proxy group to establish ranges for beta, asset
turnover and common equity to develop the comparable group of companies as required

in Section 4928.143(F), Revised Code. Qoint Inv. Ex. 1 at 9-15) -

Step 4 of the process advocated by Customer Parties is to screen the
Value Line

Investment Analyzer
2020 to develop the comparable group companies with business and

financial risk indicators within the range of the electric ut4lity proxy group. Forty-five
companies compose Customer Parties' comparable group of companies with 15 electric
utilities, 28 gas and electric utilities and ordy two nonutility companies. Under Customer
Parties' proposed SEET, the next step is to determine the median ROE for the comparable
group companies, in this case, 9.55 percent for 2009. Customer Parties argue that it is
appropriate to use the median ROE, as opposed to the mean ROE, to avoid the impact of
outliers in the distribution of the ROEs, as the presence of outliers can gxeatly inflate the
standard deviation of the comparable group companies and ultimately fntlate the SEET

threshold ROE. (Joint Inv. Ex.1 at 15-21; JRW-2; JRW-3; Cos. Br. at 32.)

Next, Customer Parties adjust the benchmark ROE of the corhparable group
compazues for the capital structure of CSF to account for the differences in £'inanclal risk
between the comparable group of companies and CSP. Under Customer Parties'proposed
SEET analysis, the benchmark ROE for CSP is 9.58 percent and the benchmark ROE for the
comparable group of companies is 9.55 percent. Customer Parties recommend a 200 to 400
basis point premium adder to the benchmark ROE of the comparable group of companies
;;OE+oestabtashtle threshold ROE for significantly excessive earningss for the year 2009.
Customer Parties emphasize that the 200-400 basis pomts prenuurn 4rou1$ n^n`` be
considered an unchanging precedent but is based on the ROE adder used by the FERC for
transmission investments that are not routine and rislci.er tlian the usual im'estrr'ents made

15 Joint Inv. Ex. 1 at 10, Table 1.
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by transmission companies. The rationale is that the basis points premium is an

administrative standard based on informed judgment for additional rLsk. In comparisan,

Customer Parties offer that setting the SEET threshold 200 basis points over the returns of

the comparable group of companies is an appropriate proxy for the significantly excessive

earnings threshold for AEP-Ohio and, in its opinion, is consistent with the Commission's

adoption of the 200 basis points "safe harbor" provision as set forth in. 09 786. Under this

analysis, Customer Parties argue that the threshold ROE for CSP is 11.58 peroent to 13.58

pexcent. OPAE supports the SEET analysis advocated by Customer Parties Goint Inv. Ex. 1

at 7-8,17-23; OPAE Br. at 6-7.)

Opnosi_ ^ T tion ta Customer Parties` pro^rosed SEET analvsis

AEP-Ohio argues that Customer Parties' proposed SEET analysis does not meet the
objective required by the statute that the comparable group of companies match the

business and financial risk of CSP and OP. AEP-Ohio also asserts that Ctz.stomer Parties'

method presupposes what kind of companies ought to be a match for CSP or OP by use of
the electric proxy group, limits the sample of companies available and rules out

publicly

traded com.panies that may have been a better match to the electric utility. AHP-Oluo also

reasons that Customer Parties' process does not produce a reliably large sample of
comparable companies. AEP-Ohio suggests that Customer Parties implicitly recogrnze the
relatively small sample size by modifying the results to elim3nate outliers and by using the
median rather than the mean based on a misinterpretation of Section 4928,143(F}, Revised

Code, AEP-Ohio reasons that the median is inadequate for purposes of the SEET analysis

because it does not respond to the variation in the ROEs among the comparable group of
companies. AEP-Ohio advocates that the mean and standard deviation better capture the
information regarding the ROEs of the comparable group of companies and the
distribution of their ROHs. AII'-Ohio notes that the mean ROE of the electric proxy group
is 9.74 percent. The Companies contend that Customer Parlies' proposed SEET analysis
process includes the FERC adder based on an arbitrary calculation that has no connection
to the comparable group of companies to whose mean or median the ROE is applied.

AEP-Ohio asserts that the Customer Parties' approach lacks objectivity. Further, AEP-
Ohio argues that Customer Parties' method produces the same result for all electric
utilities in Ohio as well as others across the country and includes only two non-utility
companies out of the 45 that form the Customer Parties' group of comparnble companies.

(Cos. Ex. 7 at 1-5, 7-9.)

-AEr-,,,luo contends-thatS'-tistomer Parties' use afthe beta range produced by the

electric proxy group is inappropriate to compare to the year-end value for CSP.Because
CSP's beta is higher, since it is a smaller company, Customer Parties' anaJysis necessarily
puts CSP's beta outside of the range of the electric proxy group beta, causing a misguided
comparable group of companies to be composed. According to AEP-Ohio, Customer
Parties' method implements a screen for business risk too late in the process and ulilizes
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inappropriate screens. AEP-Ohio contends that Customer Parties' proposal mixes
business and finan.cial risks where SB 221 requires the consideration of both business and
financiat risks in the formation of the comparable group of companies. (Cos. Ex. 7 at 5-6.)

Further, AEP-Ohio asserts that Customer Parties failed to correctly adjust the data
for the comparable group of companies for the capital structure of CSP. The Companies
contend that Customer Parties should have considered short-term debt as well as long-
term debt, preferred and common equity. (Cos. Ex. 7 at 6-7.)

FinaRy, AEP-Ohio argues that Customer Parties' adder is arbitrary and produces an
unreasonably high number of companies that would fail the SEET. With the 200 basis
points adder, and using Customer Parties' benchmark ROE of 9.58 percent, and a
threshold ROE minimum of 11.58 percent, AEP-Ohio concludes that almost one in every
four companies in Customer Parties' comparable group of companuues would have
significantly excessive earnings. Further, AEP-Ohio reasons that, pursuant to Customer
Parties' SEET analysis, if applied symmetrically, to a mean below 7.58 percent and above
11.58 percent, nearly half the comparable group companies would have earnings that were
significantly excessive or deficient under Customer Parties' proposed 2Q0 points adder.
AEP-Ohio argues that such results demonstrate excessive failure rates in the application of
the SEET with dire consequences for attracting capital to Ohio s utilities. (Cos. Ex. 7 at 10-
11; Joint hit. Ex. 1 at Ex. JRW4.)

3. Staff

Staff presented the testimony of Richard Cahaan, consultant to the Capital Recovery
and Financial Analysis Division of the Utilities Department. Staff's SEET analysis
proposal is based on a three-step process: (1) determine the ROE for the group of
companies with comparable business and financial risks; (2) establish a threshold ROE that
is significantly in excess of the ROE for the comparable group of companies; and (3)
calcvlate AEP-Ohio's ROE for use in the SEET. (Staff Ex.1 at 1-2.)

After evaluating the SEET analyses offered by AEP-47hio and by Customer Parties
in this proceeding, as well as the model advocated by Dr. V'ilbert in the FirstEnergy
Companies SEET case,16 Staff posits that, while each approach is considerably different,
the results are not so different. Staff characterizes AEP-Ohio's model as theoretical,
abstract and academic and Customer Parties' model as more traditional. Staff eJa9ms that
the Customer Parties' comparable $roup of companies includes an anomaly company or
isolated outlier with one portion of its business that is characteristically quite different

16 In the Matter of the Application of Qhio Ed{son Company, The C(eveJand Electric IIlumfnating C.onrpan.y, and The
Toledo Etitscn Conspany for Adnc'vu.stration of the Significantly Excessive Earnings Test Under Sectim-
4928.143(F), Reaised Cede, and .Rule 4901:1-35-10, Qhio Administratine Code, Case Na 10-12G5-ELrU.NC
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from utility generation and distribution assets. Staff reasons that it is not unusual to
etixninate the highest and lowest observations in a sample to calculate the mean and, if the
high and low outliers were omitted from the Customer Parties' process, the mean would
be 10.06 percent. In light of such a comparison, Staff reasans that Customer Partfes` 9.58
percent ROE for the comparable group of companies is low. However, the witness
acknowledges that, if the median ROE is used, Staff's proposed adjustment to eliminate
the outliers would have no affect on the ROE of the comparable group of companies.

(Staff Ex 1 at 3-9,12; Tr. III at 518).

In the application of SEET, the Staff deelares that it is appropriate to recognize a
range of reasonableness as opposed to the accounting accuracy usually associated with
public utility regulation. Consistent with that reasoning, Staff notes that the ROE as

presented in two exchange funds, namely iShares Dow Jones U.S. Utilities Sector Index Fund

and Utilities Select Sector SPDR Fund, have a weighted average ROE of 11.15 percent and

11.39 percent, respectively. Staff offers that these independently determined ROEs
confirm the reasonableness of the ROE offered by the parties to this case. Considering the
SEET analyses offered and Staff's expressed advantages and disadvantages of each parties'
proposal,Staff witness Cahaan believes that the mean ROE for the group of comparable
companies is reasonably within the 10 percent to 11 percent range with a bit more

evidence on the higher side of the range. (Staff Ex. l at 3,11-13.)

Operating under the theory that "significantly excessive" is a contept of fairness,
Staff advocates that, rather than a 200-400 basis points adder to the mean of the
comparable group companies' ROE, the threshold ROE be expressed as a percentage of the
comparable group companies' benchmark ROE. The benefits of using a percentage of the
comparable group companies' benehmark ROE incorporates an adjustment that works
and is reasonable in deflationary and inflationary economic conditions. Staff advocates a
50 percent adder to the comparable group of companies' ROE to establish the SEET
threshold. Staff explains that, in this case for 2009, the 50 percent adder is in the
reasonable range by comparing it to CSP's current embedded cost of debt. Staff argues
that if the result of subtracting the adder from the comparable ROE yields a result that is
near CSf''s cost of debt, the adder is reasonable. Staff, therefore, recommends a SEET
threshold for CSP of 16.05 percent before the company's earnings may be cansidered

significantly excessive. (Staff Ex.1 at 13-19).

Finally, for efficiency of the annual SEET analysis, Staff proposes that, in future
_SFF_T rases,_the_Commission direct Staff to offer a benchmark ROE based on an index or
combination of indices announced in advance and that parties to t pvt-a
analysis for adjustments or modifications to the indexed benchmarks (Staff Ex. i at 12).
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O_pposition to Staff's analysvs

AEL'-Ohio argues that Staff's proposed 50 percent adder is roughly equivalent to

less than one standard deviation and is too low when the frequency with which a

company will be considered to have significantly excessive earnings is considered

According to AEP-Ohio, the 50 percent adder would cause more than one out of every
three companies to be found to have significantly excessive earning,s. Further, AEP'Olvo
notes that under Staff's proposal, where the comparable group of companies are right-
skewed and fat-tailed, an even greater portion of comparues would be beyond the

threshold ROE. (Cos. Ex. 5 at 39-40; Cos. Br. at 40-41.)

4. Commission decision on comparable companies and comt+arable

companies' ROE

Contrary to Customer Parties claims, AEP-Ohlo took into account the business and

financial risks of the electric utility in determining its comparable group of companies and
adjusted for the capital structure of the electric utility. AEP-Okuo's determination of the
comparable group of companies was initially determined by publicly traded wmpanies

that share similar business and financial risks, and the use of the beta of AEP-Ohio, as

opposed to the beta of CSP or OP, does not negate the validity of the comparable group of

companies selected under AII'-0hio's analysis. The Commission is concverned that

Customer Parties' determination of the comparable group of companies was developed

from an electric only proxy group which predetermines, to some exBent, the characteristics

of the comparable group without any direct relationship to the electrie utilitty, and, most
significantly, produces the same comparable group of companies for all Ohio's electric

utilities.

Given the divergent methods with which each party computed the comparable

companies' ROE, including Staff's use of two independent indices to confirm the
reasonableness of the resulting ROEs, the evidence indicates the comparable benchmsrk

ROE is in the general range of between 10 percent and 11 percent. Thus, thts is the range

vnthin which the mean of the comparable companies should be established. Hoacvever, we
believe that the reasons cited by Staff and AEP-Ohio warrant establishing the benchmark
at the top of the range, 11 percent, rather than the 10.7 percent recommended by the Staff.

B. AEP-0hio 2009 Earned ROEs

AEP-0hio witness Thomas E. Mitchell presented testimony that supported the

Companies' calculation of CSP's and OP's earned ROE for the 2009 SEET, proposed

deductions to the Companies' ROEs and quantified the revenue producsng provisions of

the Companies' ESP: AEP-Ohio calculates each electric ut.ility+s ROE by using the net

earnings available to common equity shareholders compared to the beginning and ending
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average equity for the year ended December 31, 2009, as dictated by the Ccinunission in 09-
786. AEP-Ohio witness Mitchell testified that there were no minority interest, non-

recurring, special or extraordinary items for CSP or OP for the year 2009. Thus, without

any further adjustments, AEP-Ohio determined an ROE for OP of 10.81.percent and for
CSP of 20.84 percent for 2009. AEP-Ohio acknowledges that induded in the earnings of
CSP and OP are nonjurisdictional earnings (exclnding as it proposes off-system sales) that
it did not attempt to fully jurisdictionalize for purposes of the 2009 SEET analysis;
however, AEP-Ohio asserts to reserve the right to further jurisdictionalize its earnings if

necessary. (Cos. Ex. 4 at 3-5, Ex. TEM-1 at 1; Cos. Ex. 6 at 7.)

Based on the Companies' determination of the mean ROE of the comparable group
of companies of 11.04 percent, the Companies concluded that OP was within the safe
harbor provision of 200 basis points above the mean of the comparable graup of
companies and, thus, did not have significantly excessive earnings for 2009 (Cos. Ex. 4 at 3-

5; Cos. Ex. 6 at 7-9).

Customer Parties and Staff accepted the Companies' calculation of CSP's ROE of
20.84 percent for 2009 and OP's ROE of 10.81 percent for 2009, excluding any adjustments
(Joint Inv. Ex. 2 at 18; Staff Ex 1- at 18).17

1. Commiac,on decision on SEET Threshold

First, to the extent that AEP-Ohio failed to further jurisdictionalize its 2009 earnings
for the SEET proceeding, AEP-Ohio has waived its right to do so subsequent to the
issuance of this Order. The parties to this proceeding should not be required to revise
their position or the Commission reconsider its Order because AEP-Ohio elected not to
further jurisdictionalize its earnings before the application was filed.

In 09-786, the Commission conduded that, for purposes of the SEET analysis, any
electric utility earnings found to be less than 200 basis points above the mean of the
comparable group of companies would not be significantly excessive earnings ls In this
case, depending on the comparable group of companies selected and the range of the
comparable companies' ROEs, the ROE spans from 938 percent, as proposed by Customer
Parties, to 11.04 percent, as proposed by AEP-Ohio. The Commission observes that under
any parties' proposed SEET analysis presented in this proceeding, OP's earned ROE is less
than 200 basis points above the mean of the comparable group of companies. Thus, we

€bnd-that-Ol-'-d-id n.ot_have significantty excessive earnings for 2009 pursuant to Sectian

17 Customer Parties nonetheless note that it computes CSP's ROE for 2009 as slightly more, 20.86 percenk
and that SNL Financlal databaae compubes CSP's ROE at 20,82 peirent. Customer Parties coxcc^ede that
the difference Is immaterial. Qomt Inv. Ex. 2 at 18.)

ls 09-786, Order at 29 (fune 30,2010).
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4928.143(F), Revised Code, or pursuant to the Commissiori s directives in. 09-786 and we
will not further analyze the earnings of OP as a part of this 2009 SEET proceeding.

Further, we find the Companies' straight-forward calculation of CSP's and OP's
earned ROE for 2009 to be reasanable, consistent with the requirements of Section
4928.143(F), Revised Code, and the directives of the Commission as set forth in 09-7809

and address
revenues abov^the proce-Modural se^ ofgth

thie
is order 1and, therefore, see no

reason to restate our findings on the issue again here.

To recap the position of the parties, AEP-Ohio adv^ ^{0 009 ^^ threshold

CSP of 22.51 percent. At the other end of the spectrum
that, under its proposed SEET analysis, the threshold ROE for CSP is in the range of 11.58
percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable
group of companies which when added to its recommended bendtmark ROE of 10.70

yields, in this case, a SEET threshold of 16.05 percent for CSP.

In regards to the determination of the SEET threshold, in 09-786, a number of
commenters requested a "bright line statistical analysis test for the evaluation of earninogg^'"
While the Commission agreed that "statistical analysis can be one of mart useful
we declined to adopt such a test. We concluded, instead, that "significantiy excess
eamings should be determined based on the reasonable judgment of the G°mmission on a
case-by-case basis." Our Order noted the significant variation among Ohio electric utilities
and went on to identify specific factors which the Corninission would conaider in its case-

by-case analysis.

[TJhe Commission will give due consideration to certain factors,
most recentlytt 'syincluding, but not limited to, the eleetric u

authorized return on equity, the electric utilitYs risk, including the
following: whether the electric utility owns generation; whether the
ESP uuludes a fuel and purchased power adjustment or other
similar adjustments; the rate design and the extent to which the
electric utility remains subject to weather and economic risk; capital
coinmitments and future capital requirements; indicators of
management performance and benchmarks to other utilities; and
innovation and industry leadership with respect to meeting
industry drariengesto tnaintairr ea d4MgmAce iktw: sompetitiveness
of Ohio's economy, including research and development
expenditures, investments in advanced technology, and innovative

19 09-786, Entry on Rehear'sg at 6(August 25,2010).
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practices; and the extent to which the electric utility has advanced

state policy.

1n the cuxrent case, AEP-Ohio again praposes a bright line Skl;"r threshold based

exclusively on a statistical analysis of comparable companies, with some regard for the
Comrnission's directives. The Companies' recomrnendation is xuneasonable and
inconsistent with the statute. As we dearly stated in 09-786:

(UJtilizing only a statistical method for establishing the SEET threshald is

insufficient by itself to meet the electric utility's burden of proof pursuant to
Section 4928.143(F), Revised Code. Section 4928.143(F), Revised Code,

places on the utility "the burden of proof for demonstrating that
significantly excessive earnings did not occur•" Passing a statistical test
does not, in and of itself, demonstrate that excessive earnings did not occur.

The statute requires us to measure excessive earnings by whether "the earned

return on common equity of the electric distribution utility is sigiriffcantly' in excess of the

return on common equity" earned by comparable companies. Section 4928.143(F), Revised

Code. Whether any differential between the ROE of the electric utilityand that of the

comparable companies is significant necessarili depends on factors related to the
individual electric utility under review. While a statistical analysis of the variation in
returns among companies facing comparable business and financial risks can provide
useful information, as indicated in our decision in 09-786, we will not rely exclusively on a

statistical approarh or set a generic bright line threshold based only on variations in the

returns of the cornparabie companies.

We find that not only does AEP-Ohio's proposed SEET analysis rely exclusively on

a bright line statistical test for its SEET threshold; it relies on the statistical anaiysis to the
point of producing an unrealistic and indefensible result. If the Commission were to

accept AEP-Ohio's SEEr analysis to determine the threshold ROE for CSP at 22.51 pescent,

the Comrnission would be forced to accept an electric utility ROE of less than 22.51 percent
as not significantly excessive. Without additional comparisons to justify its SEET

threshold for CSP as reasonable, we conclude that AEP-Ohio improperly relied on a

statistical test for its SEET threshold, In light of the Comnnissiori s rejection of Customer

Parties development of the comparable group of companies, we also relect their SEET

threshold range of 11.58 to 1358 percent. Not onty do we reject Customer Parties' SEET

-thresholcLr-a-nge in this case, we do not believe that their use of a 200-400 basis points

adder to the benrhmark ROE of the comparable group companies is o- ptima]uyreia4ee'+ -,c,

the purpose of the SEET. We find the conceptual conatruct of Staff's proposal to use a

percentage of the average of the oomparable companies to be more appropriately related,

to the purpose of the SEET,
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Although the purpose of the SEET is to be a statutory check on rates that result in

excessive earnings, we find that one of the impacts of the SEET creates symmetry with our
obligation to ensure that a company may operate successfully, maintai.n firlancial integrity,

attract capital and compensate its investors for the risk assumed. Among the parties'
positions we find that Staff's basic methodology best gives effect to the statutory design to
create such symmetry. Specifically, the Commission is persuaded by the fact that 5taff's
proposed adder's impact; if subtracted from the comparable ROE benchmark yi'elds a
result that is similar to the company's cost of debt. Given the Commission's adoption of
an 11 percent ROE, the impact of a 50 percent downward adjustment to'the comparable
ROE results in an earnings of 5.5 percent, which is similar to CSP's embedded cost of debt.

Therefore, 50 percent is a reasonable guide for establishing an adder.

Additionally, when there is a differential by which the return for a spedfic elecffic
utility exceeds the safe harbor threshold established in 09-786, the Commission must
attribute any such amount to and allocate it between Parr,ings that are signifiaantly
excessive as a result of adjustments in the utility's ESP, or to earnings that are not
significantly excessive because they reflect utility specific factors, are reasonable given the

utility's actual performance or are attributable to factors unrelated to the ESP.

Turning first to utility specific factors related to investment requirements, risk, and
investor expectations, the Commission must recognize that a comparison to other fi"zms
wid not fuIly capture company sperific factors which influence whether a return is
significantly excessive. On a going forward basis, the Comrnission expects to refine the
quantitative analysis associated with these factors through future SEET proceedings.

In its SEET application, as set forth in the Order in 09-786, lvfr. Halnrock discusses
at length in his testimony the various factors which the Commission indicated it would
take into consideration in the establishment of the level of significantly ex4essive earnings.
lvir, Haznrock discussed the capital commitments made by CSP for both 2010 and 2011, as
well as the various business and financial risks faced by CSP. The witness als° explained

several ways in which CSP has demonstrated positive management peerformance in

several areas. He discussed the improved service reliability experienced by CSP
customers from 2003 to 2009 and the various technological innovations CSP has iiv#fated,
such as gridSMART, to its leadership in energy efficiency and peak demand response
programs. CSP continues to make extensive capital investments in the state of Ohio.
Customer Parties raised a concem that CSP was not making a firm commiCment to its 2010
budget. The Comm;asaion notes that, on cross-examination, it was demonstrated tlhat CSP

is indeed conurutted to spending the projecEed ca-pitai^udgetioF20I -:

In terms of the various business and financial risks discussed by W. Hamrock in
his testimony, the Commission concurs that CSP is facing various business and financial
risks. Despite the use of riders, some bypassable and other nonbypassable riders, the fact
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remains that initial capital outlays must be made to fund many of the activities
enumerated by CSP. In addition to initial capital outlays that CSP must make in order to
fund its obligations under its ESP and its provision of service in general, there are other
risks, not clearly associated with a rider, of which the Commission must remain mutdful.
For example, the Commission concttrs with CSP that electric utilities are not assured
recovery of their generation assets due to the change in the regulatory environ.me.nt; the
prospect of future industry restructuring and carbon regulation is unknown; and market
prices for generation-related services are volatile. I.astly, the Commission gives
consideration to the chall.enge of fuifilling the various mandates of SB 221, witldn the

context of a rapidly changing electric market.

The Commission also takes into consideration the fact that CSP's service reliability,
both in terms of the number of outages experienced by its customers and the Iength of
those outages, has improved. CSP's actual frequency of outages (SAIPI) went from 1.91 in
2003 to 1.31 in 2009. During the same period, CSP's number and duration of outages

(CAIDI) went from 148.6 to 122.6.

Additionally, the Commission notes that CSP's most recently authprized ROE was
12.46 and, while dated, it may stiIl be influencing earned returns and should be
acknowledged and considered. We also believe, in light of the current economic situation
across the state, it is unreasonable to overlook economic volatility in the SEET analysis.

The Commission also believes consideration should be given to CSP's commitment
to innovation. In particular, the Commission believes that consideration should be given
to CSP's gridSlvIA.RT program. CSP's gridSMART prograsn is a holistic approach to the
deployment of gridSlviART and, as such, as noted by Mr. Hamrock, received the highest
rating among all demonstration grant applications to the U. S. Department of Energy.

Further CSP has agreed to in.itiate a Phase 2 gridSMART program.20

Lastly, the Commission must also include in its consideration CSP's efforts to
advance Ohio's energy policy and future committed capital investments. CSP far
exceeded the established benchmark requirements both in the area of energy efficiency
and peak demand response. CSP continues its innovation efforts and dedication to Ohio's
energy policy by its commitment to provide $20 miilion in funding to a solar project in
Cumberland, Ohio. Not only will this project advance the state's energy policy, but it will
also bring much n.eeded economic development activity to Ohio. Vari.ow parties noted

±,}4a± ±12is r_omnAtznent was cantin¢ent on several other factors and questioned the
appropriateness of giving any consideration to this investment. The Comrnission remains
confident that this project will move forward and the funds will be expended for this

project in the near future. Nevertheless, should this project not move forward in 2012,

20 See AEP-Ohio Notice of Withdrawal of the Stipulation filed December 16,2010.
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such that the funds are expended in 2012, the Commission requires the $20 million to be

spent in 2012 on a similar project.

Giving due consideration to the aforeme.ntioned factors, and keeping in mind the
nature of the SEET, the Commission believes that Staff's 50 percent baseline adder should
be adjusted upward. Thus, the appropriate percentage to be added to the mean of the
comparable graup companies is 60 percent which in this case yields a SpET threshold of

17.6 percent.

C. Adiustments to CSP's 2009 Earnings

1. Off-system sales

(a) AEP-Ohio's SEET auplication excludes OS5

AEP-0hio submits that its ROEs should be reduced for OSS margfns (after federal
and state income taxes). BBased on AEP-Ohio's interpretation of Section 4928.143(F),
Revised Code, only those earnings resulting from adjustments included in AEp-Ohio's
ESP are part of the SEET analysis process. AEP-Ohio reasons that O5S margins are based

on wholesale transactions, approved by FERC, and exduding OSS margins from SEET
complies with well-settled federal constitutional law. AEP-OMo argues that under federal
constitutional law, the State is preempted from interfering with the Companies' ability to
realize revenue rightfully received from wholesale power sales putsuant to contracts or

rates approved by FERC. Pacific Gas & Eiectric v. Energy Resources Comm., 461 US. 190

(1983) (Energy Resources Comm); NnntahaJa Power & Light Co. v. 'I'harnburg, 476 U.B. 953

(1986) (Nantahala); Mississippi Power & Light a. Mississippi, 487 U.S. 354 (1988) (MP&L);

Pacific Gas & Electric Co. v. Lynch, 216 F. Supp. 2d 1016 (N.D. Cai. 2002) (.Lynch). A.EP-Ohio

extends that reasoning to condude that, just as the state may not trap FERC-approved
wholesale power costs, it may not, in effect capture or siphon off the revenue the
Companies receive from FERC-approved wholesale sales for the purpose of reducing the
retail rates paid by Ohio customers. Any such order by the Comsnissian, accordir4g to
AEP-Ohio, would conflict with the Federal Power Act and Congress' power under the
Supremacy Clause. AEP-Ohio further alleges that this type of economic protectionism

would also violate the federal Commerce Clause. New England Power Co. v. New

Hampshire, 455 U.S. 331(1982) (NEPC). Thus, AEP-Ohio declares that it would be unlawful

for the Companies' 055 earnings to be inclucted in the computation of any significantly

eXcessiv-earnin.vR.s__.._Tothat_end,_AEP-Ohio proposes_that, to avoid any jurisdictional
conflict, OSS margins be excluded from AEP-Ohio's earnings to comply-wifft-Section

4928.143(F), Revised Code. Consistent with this reasoning, AER-Oh ►o reduces it earnings

attributable to common stock after taxes and adjusts its ROE for CSP from 20.84 percent to

18.31 percent. (Cos. Ex. 4 at 5-6, Ex. TEM-1; Cos. Ex. 6 at 6-7.)
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(b) Staff's positions as to OSS

Staff takes no position on the inclusion or exclusion of OSS from the SEET analysis.
However, Staff argues that the Comparties' calculation to exciude OSS from CSP's earned
ROE is incorrect. According to Staff, to appropriately exclude OS5 margins from CSP's
earned ROE there must be an adjustment to the equity base of the ROE. Staff adjusts the
denotninator, common stock equity, to account for that part of the equity which finances
the generation plant which facilitates OSS. To make the adjustment, Staff first calculates
the amount of equity that supports production plant, which is 51S percent of CSP's total
equity. The next step is to allocate that portion of equity to OSS by using the ratio of sales
for resale revenues to total sales revenues, which equals 13.9 percent. Staff s calculation
results in $93.4 million of the total average equity of $1,302.6 znillion being allocated to
OSS, leaving the remaining average equity balance at $1,209.2 milliorL As adjusted by
Staff, CSP's ROE after excluding OSS, acknowledging the corresponding equity effect,
produces an earned ROE of 19.73 percent as opposed to the 18.31 percent offered by CSP.

(Staff Ex. 1 at 19-21, Ex. 3.)

Customer Parties oppose any adjustment to CSP's earned ROE of 211.84 percent.
Nonetheless, if the Commission elects to exclude OSS margins from CSP's earned ROE,
Customer Parties admit that the Staffs proposed revision to the calculation is an
appropriate starting point although it understates the company's earned return. (Joint Inv.

Br. at 29-31_)

AFP-Ohio explains that, despite Staff's claims that the Companies' calculation to
exclude OSS from CSP's earned ROE needs to be refined, according to AEP-+Ohio, the
calculation is consistent with the Commission's directive as to the calculation of equity in

09-786 (Cos. Ex. 4 at 4-5; Tr. at 78).21

(c) Customer Parties' nosition on OSS

Customer Parties, as supported by OPAE, vehemently oppose any adjustment to
CSP's earned ROE of 20.84 percent inrluding OSS. Customer Parties reason that OSS are
sales by the utility to individuals or entities that are not Ohio retail customers. OSS are
possible, Customer Parties explain, by generation plant that otherwise produces power for
Ohio retail electric custamers; generation facili.ties built for the benefit of and funded by
Ohio customers. Customer Parties are adamant that CSP's jurisdictional customers have
Suadeti_a return on as well as a return of thegeneration assets used for OSS transactions.
Thus, Customer Parties and OPAE reason that it is only equitable to inclu e earnuigs
in CSP's SEET calculation. (Join.t Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.)

21 09-786, C)rder at 18 (Jiuie 30, 2010); Entry on Rehearing at 6 (August 25, 2010),
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Customer Parties offer that in 2009, CSP's earnings from OSS were $32,977 million,
in comparison to CSP's total eamings of $271,504 million, 12.1 percent of CSP's total
earnings. If, as AEP-Ohio requests, earnings from 059 are excluded from the SEET
analysis, Customer Parties argue that the Commission would be comparing 87.9 percent of
CSP's earnings to 100 percent of the earnings of the comparable group of Companies,
biasing the SEET analysis in favor of AEE'-Ohio. Customer Parties plead that such a
comparison is in conflict with the language of Section 4928.143(F), Revised Code, and will
render the SEET analysis meaningless and asymmetrical. Further, Customer Parties

contend that OSS are an inherent component of the company's earnings, as prescribed by

generally accepted accounting princi.ples, as such earnings are reported to the Securities
and Exchange Commission (SEC) and FERC. Customer Parties declare that modifying

such reported earnings would be inconsistent with federal law as well as FERC and SEC
accounting standards. (Joint Inv. Ex. 2 at 21-24; Cos. Ex. 4 at Ex. TEM-1.)

Moreover, Customer Parties note that Ohio customers are paying CSP for its energy
efficiency programs instituted pursuant to Section 4928.64, Revised Code, which facilitate
OSS. On that basis, Customer Parties believe it is unreasonable to exclude 05S margins
from the SEET analysis. Incorporating OSS margins in the SEET analysis, serves as a form
of off-set to the energy efficiency costs incurred by CSP's customers and promotes the
policy of the state, under Section 4928.02(A), Revised Code, to ensure the availability of
reasonably priced retail electric service to Ohio's consumers. (Joint Int• Ex. 2 at 23-24; Tr.

253-254.)

In regard to the FERC jurisdictional claims made by .4EP-Ohio, Customer Parties
retort that there is no valid federal preemption prohibiting consideration of C?SS earnings
in retail ratemaking. Customer Parti.es assert that several other state oommissions have

done so. (Joint Inv. Ex. 2 at 24.)

(d) Commission decision on OSS rnar 'ns

In.itially, the issue of 055 margins in the SEET analysis was considered by the
Commission in AEP-Ohi.o's ESP proceedings. Numerous interested stakeholders also
participated in 09-786 and offered their position on the issue of OSS in that proceeding.
While the Conunission offered guidance on numerous aspects of the issues raised as to the
application of the SEET, in regards to OSS, the Commission deterinined that the issue was
more appropriately addressed in the individual SEET proceedings. As the Commission
had hoped _in this case the Companies and Customer Parties have expanded and clarified
t h e i r positions and have provided conteict to t^ie effe`cis o i e a c l r p o s i d ^ ' ` p resente"as pa

of this SEET analysis.

We are required to consider not only whether the electric utility had sign'if'icantly

excessive earnings but also whether its earnings are the result of adjushnents in its ESP.
Where it can be shown that the electric utility received a return on its OSS, which if
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included in the calcutation could unduly increase its ROE for putposes of SEET
comparisona, OSS margins and the related equity in generation facilifles shouid be
exeluded from the SEET calculation. Thus, without reaching the federal and constitutional
law arguments, we will exclude OSS and the portion of generation that supports +[35S from

the SEET analysis.

With the exclusion of OSS margins from the SEET analysis, we find it neeeasaz'y to
correct, as Staff recommends and Customer Parties at least accept as conceptuaily correct,

to account for the equity effect of the exclusion. Therefore, we reduce CSP°s ear.siings to

exclude OSS and similarly adjust the calculation to account for that portion of the
generation facilities that supports OSS. Accordingly, the Commission recalculates CSFs

ROE,
excluding OSS and incorporating the equity effect of excluding OSS, to be 19.73

percent.

2. Deferrals

(a) AEP-0hio

In AEP-Ohio's SEET application, the Companies exclude what it refers ta as
"signaficant" deferrals- deferred fnd adjustment clause revenues (including the interest on
carrying costs and the equity carrying msts component on the deferred fuel) and deferred
economic development rider (EDR) revenues frorn CSP's ROE for SEET purposes, thereby
reducing CSP's ROE from 18.31 percent (with OSS exciuded) to 15.99 percent (excluding
both OSS and deferrals) for 2009. AEP-Ohio calculates CSP's deferrals to total $47.2
million. AEP-Ohio argues that this exclusion is critical for the Companies to preseive the
probability of recovery of the deferred fuel cost as it is a necessarY basis for the utility to
record and maintain the regalatory asset on its balance sheet and for the Commyssion to
direct the phase-in of rate increases as permitted pursuant to Section 4928.144, Revised
Code. The Companies also argue it is inappropriate for the Commission to consider
refunding earnings through the SEET analysis that the Companies have not actuaIly
collected from customers. (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex.'IEIVI,G•)

(b) Other narties' position reQarding deferrals

(1) Customer Parties

CustnmPr Pa-rtles VieW FAC and EDR deferred revenues as deferred rate increases

pursuant to the ESP which contribute to the earnings approved bY theo
subject to refund to customers. Customer Parties argue that deferred expenses only affect
earnings in the year of the deferral and there is no effect on earnings in future years. In
future years, revenues and expenses are matched with no effect on earnings. Customer
Parties recommend that any excess earnings first be used to eliminate or reduce the
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regulatory asset created by the deferral on the electric utility's boaks as of the date the

refund is effective. (joint Inv. Ex. 2 at 6-7,15-16, 25-26.)

(2) Staff

Like OSS, Staff takes no position on the inclusion or exdusion of deferrals from the
SEET analysis. However, like the adjustment for OSS, Staff argues that the Companies'
calculation to exclude deferrals from CSP's earned ROE is incorrect and requires an
adjustment to the denominator to account for the equity effect of the exdusion from
revenue. As adjusted by Staff, CSP's ROE to exclude deferrals, acknowledging the

corresponding equity effect, produces an earned ROE of 18.74 percent as opposed to the
18.52 percent (deferrals only excluded) offered by CSP. (Staff Ex. 1 at 19-21, Ex. 3.)

(c) Commissian decision on deferrals

Untike OSS or extraordinary or non-recurring items, deferrals should not be

exduded from the electric utility's ROE as requested by AEP-Ohio. Consistent with
generally accepted accounting principles, deferred expenses and the associated regulator5'
liability are reflected on the electric utility's books when the expense is incur.r'ed•
Subsequently, with the receipt of deferred zevenues, there is an equal amortization of the
deferred expenses on the electric utility's books, such that there is no effect on earnings in
future years. Accordingly, we are not persuaded by the arguments of AEP-Ohio to adjust

CSP's 2009 earnings to account for certain significant deferred revenue. .

D. Ca ital re uiremenls for fature cornmitted Ohio investme

In support of its future committed investments, AEP-Ohio offered its actual
construction expenditures for 2007 through 2009 and capital budget forecast for 2010 and
2011 categorized by new generation, environmental, other generation, transmission,
distribution, gridSMART and corporate/other. For the ESP period, AEP-Ohio offers a
plan to invest $1.67 billion in Ohio. More specifically, AEP-Ohio had total cosvstructi.on
expenditures for the year 2009 for CSP of $280,108 million, and for 2010 and 2011 projected
construction expenditures of $256,100 million, and $186,969 million, respectively. Over
and above the future committed investments set forth in the Companies' construction

expenditures and budget projections, AEP-0hio notes a commitment to make a capital
investment associated with the company's compliance with its alternative energy portfolio
require._Pnts;zursuant to Section 4928.64, Revised Code. CSP has made a commitment to
invest $20 million to support the development of alarge sotar fam^

n iCunbersarLd,

Ohio, and entered into a 20-year purchase agreement for a11 of the facility's power. CSI'
also plans to expand its gridSMART project to its entire service territory. (Cos. Ex. 6 at 16-

18, Ex, JH-1; Cos. Ex. 8 at 7; Cos, Br. at 67-72; Tr. 289-290, 687-690.)
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1. Q1212osition to the committed future investment clairne

Customer Parties opine that consideration of future committed investments is a
factor to be considered in association with the development of camparable companies, the
establishrn.ent of the.threshold ROE and any adjustment to the threshold. To that end,
Customer parties note that its development of the comparable group of companies
includes consideration of the fixed asset tqrnover ratio as part of the business and financial
risk measures. IEU-Ohio and Customer Parties also note that, usi-ng CSP's 2009
conatruction expenditures as a baseline of $280.108 million, CSP's budgeted projections are
declining through 2011. The intervenors argue that the Commission should only consider
future committed investments during the ESP period that are funded by the eleCftic utility
itself and which are beyond the utility's normal rate of funding. Further, Customer Parties
challenge AEP--0hio's commitment to construct the projects on which the budget
projections are developed. In light of the tenuous nature of the cc?rrurutted future
investments, and the fact that CSP's future capital conmmitments are declin'ng during the
ESP period, Customer Parties implore the Commission that, although it is required to give
consi(leration to the electric utility's future committed capital investments in ©hi.o, in this
instance, it is not appropriate to take future investments into consideratia.n. OPAE joins
Customer Parties in its condusion that there should not be an upward adjustment in the
SEET or a reduction in any refund due customers for future committed investments. (foint
Inv. Ex. 1 at 13; Joint Tnv. Ex. 2 at 29-30; Joint Tnv. Br. at 47-56; OPAE Reply Br. at 9; IEU-

Qhio Br. at 22-24.)

In its response, AEP-Ohio notices that Staff did not acknowledge the evidence
offered concerning the Companies' committed capital investments and states that the
other parties to the proceeding mischaracterize the approximately $1.7 billion investments
as merely "business as.usual." AEP-Ohio argues that Section 4928.143(F), Revised Code,
clearly allows the consideration of the utility's future committed investments without
limitations as to ESP period and no language in the statute requires that the investment be
unreimbursed shareholder-funded contributions. AEP-0hio is of the apinion that the
statute does not require the future investment to be extraordinary in c4mparisan to an
historical baseline of investments, The Companies rely on the language in Rule 4901:1-35-
03(C)(10)(a)(iii), O-A•C•, in support of the notion that the capital budget forecasts are
indicative of the electric utility's "capital requirements for future committed investments."
AEP-0hio contends it would be arbitrary and capricious to only Gronsider the electric
utility's incremental future capital investments that increase annually year-after-year.

-Aylz.^^ reiterates-±1at wh le-a]1_ of the projects in the forecasted btidget have not

completed the management review process, approximately 90 percent of the projects listed
for 2010 and 70-80 percent of the projects listed for 2011 have received the necessary

management approvals. (Cos. Reply Br. at 28-35.)

Commission Dec:ision
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As required by the statute and as discussed above, the Commissio.n considered the
electric utility's future comnsitted capital investments when rendering its decision on the.

SEET.

2. Other adjustments to CSP`s 2009 Earnines

(a) AEP hio

As part of its SEET application, AEP-0hio presented a narrative of information

regarding the Companies' risk and performance. AEP-bhio notes that as an Ohie electric
utility that owns generation, it faces numerous risks including risks associated with: the
lack of guaranteed recovery for generation assets; customer shopping; the term of the
Companies' approved ESP and the unanticipated shutdown of generation stations;
environmental regulation; and market-price impacdk for generation-related services.
Further, the Companies contend that they face risks associated with the variabihty and

uncertainty of its retail revenue stream and weather.

As for the Companies management performance and industry benchmarks, AEP-
Ohio notes that since 2005, CSP and OP have consistently performed very well on
customer satisfaction surveys. Further, AEP-tahio notes that its SAIFI and CAIDI have
improved since 2003 through M. The Companies state that they are leaders in the
industry regarding advances in electric generation and transmission technalogies. CSP
and OP invest in Ohio and maintain a significant tax base throughout the state with a total
economic impact that exceeds $2 billion per year. CSP states that its grldSMART project
received the highest rating among all such applications presented to the U.S. Department
of Energy (US DOE), AEP-Ohio asserts the Companies regularly participate in various
industry efforts to strengthen interoperability standards and cyber security. AEP-Ohio is
working in collaboration with US DOE to advance carbon capture and sequestration
technologies. AEP-Ohio also claims that its energy efficiency and demand reduction
programs have the potential to save Ohio consumers $630 million and reduce power plant
emissions. Finally, AEP-Ohio emphasizes that CSP achieved 202 percent and OP acltieved
171 percent of their respective energy efficiency benchmarks for 2009. (Cos. Ex. 6 at 19-24,

Ex. JH-2.)
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(b) Other parties' position

Customer Parties reason that any consideration of the additional factors offered as

directed in 09-786 do not negate any significantly excessive earnings by CSP in 2009 and
any consideration of such factors as to CSP and OP, jointly, or AEP-Ohio, are prohibited
pursuant to the language of the statute. Indeed, Customer Parties assert that the return on

equity in CSP's last general rate case was 12,46 percent,22 the most recent ROE in CSP's
rider cases of 10.50 percent,73 and the company a 2009 acEual ROE of 20.84 percent is a
strong indicator of significantly excessive earnings. Further, Customer Parties argue that
evidence presented by AEP-Ohio on the business and financial risks faced by CSP does not
justify any additional further consideration than what the Companies have reflected in
their comparable group of companies. Customer Parties and OPAE offer that ordy a small
portion of CSP's customers are actually shopping and, according to their calcalations, CSI'
has been sufficiently compensated for the shoppiiig risk by the provider of last resort
(POLR) charge. (Joint Inv. Ex. 2 at 30; joint Inv. Reply Br. at 40-43; OPAE Br. at 6.)

In addition, Customer Parties argue there are other factors that reduce or neutralize
the risks alleged by AEP-Ohio. Customer Parties note that CSP's ESP includes a FAC that
protects CSP and OP against rising fael costs. Customer Parties also note that CSP's ROE
of 20.84 percent was the highest reported by Ohia's electric utilities; the highest among the
company's affiliates in the AEP East power pool; and the highest ROE among all investor-
owned regulated electric utilities in the United States. Customer Parties submit that these
factors likewise must be considered by the Commission in making its decision as to CSP's
2009 earnings. (Joint Inv. Ex. 2 at 18-20; joint Inv. Reply Br. at 44-48.)

Commission decision on additional factors

As discussed previously in our discussion of the SEET ffweshold, the Coinmission

has considered these arguments in its establishment of the threshold.

SEETCommission's Conctusions R din AEP-Ohio's 2009

In consideration of the Commission's conclusion as discussed above regarding the
application of the SEET to OP for 2009, the Commission finds that under any parties'
proposed SEET analysis presented in this proceeding, OP's earned ROE is less than 200
o pon,ts-ZovC- u u.ean s€ 'd:e_ comparahl_e oroizp of companies. Thus, the

22 Tr. at 214-216.
23 In the Matter of the Application of Columbus 6outhern Posoer Company and Ohio Power Cornpany to Est'abhsh

Environmentai Investment Carrying Cost Riders, Case No. 10-155-EL°RDR Finding U C^d^ (August R25,

2010); and In the Matter of the Apptication of Columbus Southern Pomer Cm^ry y p $^

Rfder, Case No.10-164-EL-RDR Pindin$ & Order (Augwt 11, 2010).
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Commission concludes that OP did not have significantly excessive earnings for 2009

pursuant to Section 4928.143(F), Revised Code, artd the Cor<tmission's directives in 09-786.
Next, in regard to CSP, consistent with the findings discussed above, the Commission

finds:

Percent $ in millions

CSP's earned ROE for 2009 20.84 271.504

Exclusion of OSS with e ui effect 19,^

Threshold ROE for 2009 SEET 17.6

Difference (19.73 -17.6) x $ 20.039z` 2.13 42.683

CSP's 2009 Significantly Excessive Earnings
G,h9ar+ tn Rphirn

The Comxnission directs CSP to apply the significantly excessive earnings, as
determuled in this Opinion and Order, first to any deferrals in the FAC account on CSP's
books as of the date of this order, with any remaining balance to be credited to CSP's
customers on a per kilowatt hour basis beginning with the first billing cYcle in February
2011 and coinciding with the end of the current ESP period. Additionally, the
Commission finds that any balance credited to CSP's customers will not be deducted from
the Company's earnings for purposes of the 2011 SEET review.

In the Companies' ESP case, the Commission approved an increase in rates for 2011
of six percent of total bill. With the Commission's deterrn^tination of signifncantly excessive
earnings for CSP in 2009, the Commission directs CSP, consistent with tbis C3pinion and

Order, to adjust its tariff rates, accordingly.

Finally, in regards to Staff' recommendation to offer a benchmaz'k ROE based on an
index or combination of indices as the starting point for the annua! SEET, the Commission
will continue to consider the proposal and address any amendment to the SEET process by

entry to be issued in the near future.

24 Joint Int. Ex. 2 at 17.
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FINDINGS OF FACT AND CONCLUSIQNS OF LAW:

(1) CSP and OP are public utilifles as defated in Section 4905.02,
Revised Code, and, as such, the companies are subject to the

jurisdiction of this Commission.

(2) On September 1, 2010, CSP and OP filed an application for
administration of the SEET in accordance with Section
4928.143(F), Revised Code.

(3) Intervention in this case was granted to OCC, IEi,J-Ohio, pPAE,
OEG, AP'JN, OMA, OHA and The Kroger Company.

(4) The hearing in this case coaunenced on October 25, 2010, and
concluded on November 1, 2010. Three witnesses testified on
behalf of AEP-Ohio, two witnesses testified on behalf, of
Customer Parties, and one witnesses testified on behalf of the

Commission Staff.

(5) Initial briefs were filed on November 19, 2010 and/or reply
briefs were on filed on November 30, 2010, by AEP-O1v.o, Staff,

Customer Partiesp IEU-Ohio and OPAE.

(6) AEP-Ohio waived its right to further jurisdictionalize , its
earnings in this SEET proceeding.

(7) OP did not have significantly excessive eainin.gs for 2009

pursuant to Section 4928.143(F), Revised Code, and the
Cornmission's safe harbor provision.

(8) CSP had significantly excessive earnings for 2009 pursuant to
Section 4928.143(F), Revised Code.

ORDER:

It is, therefore,

ORDERED, That IEU-Ohio's motion to dismiss AEP-Ohio's SEET application is

-i.e1rLC&-Iiis,-further,

ORDERED, That CSP apply the significantly excessive earnings, as .determirted in this

Opinion and Order, first to any deferrals in the FAC account on CSP's bociks as of the date

2S The reply brief filed by Customer Parties did not include OAdA or OHA as a party to the brief. Only

OCC, APJN and OEG are listed as perties to the reply brief.
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of this Order, with any remaining balance to be credited to CSP's customer bills beginning
with the first billing cycle in Febr¢ary 2011. The bill credit shall be on a kilowatt hour

basis and coincide with the end of the current ESP period. It is, further,

ORDERED, That AEP-Ohio comply with its comantments as set forth in its notice

of withdrawal of the Stipulation. It is, further,

ORDERED, That a copy of this Opinion and Order be served upon all parties and

other interested person of record.

THE PUBLIC UTILT£IES COMMISSION OF OHIO

Steven D. Lesser, Chairman

GNSJJRJJvrm

Entered in the Journal

JANl.1zQ11

Rene6 J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

Columbus Southern Power Company
and Ohio Power Company for
Admiaistration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative

Code.

Case No.10-1261-EL-UNC

CONCURRING OPINION OF COMMIS,SIONER CHERYI. L. ROBERTO

I generally concur with my colleagues as to the matters discussed within the majority
opinion and with the conclusion that CSP enjoyed significantly excessive earnings which

must be returned to consumers.

However, I would have preferred that my coIIeagues and I could have considered

another alternative to the timing and methodology for the consideration of Off Systems
Sales (OSS). Recognizing that we may only consider excessive earnings resulting from.
"adjustments" granted in an electric security plan, we account for this by excluding the C7SS
from the return on equity (ROE) reported by CSP on its FERC Form No.1; thereby reducing
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET analysis. I am
concerned that this method may skew the SEET analysis by an improper weighting of OSS
while also failing to account for any other eaxnings that were not the result of
"adjustments." A better practice may have been first to deterrnine what earnings are
significantly excessive by calculating all eamings over the SEET threshold (i.e.1 earnings that
increased the ROE from 17.6 percent to 20.84 percent). Recognizing that some of these
earnings were due to "adjustments" but the remaining were due to any number of factors,
including but not limited to OSS, one could allocate the earnings between adjustment-
related and nonadjustment-related earnings. The most straight-forward method to
accomplish this would be to calculate a simple ratio of total revenue resulting from
adjustments (collected and deferred) to total earnings. It is that ratio applied to the
calculated significantly excessive earnings that would reasonably identify what proportion
of those earnings resulted from adjustments. However, because the record does not contain
total earnings resulting from adjustments both collected and deferred, this calculation is not

possible.

Therefore, I concur with the majarity.

Cheryl L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power
Company for Administration of the
Significantly Excessive Earnings Test under
Section 4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative Code.

Case No. 10-1261-EL-UNC

ENTRY ON REHEARING

The Conunission finds:

(1) On july 31, 2008, Columbus Southern Power Company (CSP)
and Ohio Power Company (OP) (jointly, AEP-Ohio or ; the
Companies) filed an application for a standard service offer
(SSO) pursuant to Section 4928.141, Revised Code. The
application was for an electric security plan (ESP); in
accordance with Section 4928.143, Revised Code.

(2) On March 18, 2009, the Commission issued its opinion and
order (ESP Order) modifying and approving AEP-Ohio's ESP?
By entries on rehearing issued July 23, 2009 (First ESP EOR),
and November 4, 2009 (Second ESP EOR), the Commission
affirmed and clarified certain issues raised in AEP-Ohio sESP
Order.

(3) On September 1, 2010, AEP-Ohio filed the instant applica#ion
for the administration of the significantly excessive earnJngs
test (SEET), as required by Section 4928.143(F), Revised Code,
and Rule 4901:1-35-10, Ohio Administrative Code (O.A.C.).: By
entry issued September 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this
proceeding.

(4) Motions to intervene were timely filed by, and intervention
b anted-t^-#hP foblciwing_entities: the Office of the CJhio

Consumers' Counsel (OCC), Ohio Energy Group (OJ G),
Appalachian Peace and Justice Network (APJN), Ohio
Manufacturers' Association (OMA), Ohio Hospital Association
(OHA), Ohio Partners for Affordable Energy (OPAE), and

1 In re AEP-Ohio, Case Nos. 09-917-EL-SSO and 09-918-ELrSSO.
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Industrial Energy Users-Ohio (IEU-Ohio). Pursuant to the
entry issued December 1, 2010, The Kroger Company (Kroger)
was granted limited intervention to participate in the SEET

case.

(5) On ]anuary 11, 2011, the Commission issued its Opinion; and
Order (SEET Order), pursuant to the requirements of Seetion
4928.143(F), Revised Code, and the Conunission s direc#ives in

In the Matter of the Investigation into the Development of the

Significantty Excessive Earnings Test Pursuant to Amended

Substitute Senate Bill 221 for Eiectric Utilities, Case No, 09^786-

EL-UNC (09-786). In the SEET Order, the Commission found
that under any party's proposed SEET analysis presented in
this proceeding, OP's earned return on equity (ROE) is, less
than 200 basis points above the mean of the comparable group
of companies. Thus, the Commission concluded that OP did
not have significantly excessive earnings for 2009 pursuattt to
Section 4928.143(F), Revised Code, and the Commission's

directives in 09-786.

As to CSP, the Commission ultimately concluded that, based
on an earned ROE of 20.84 percent for 2009, CSP had
significantly excessive earnings of $42.683 million.
Accordingly, the Commission directed CSP to apply, the
significantly excessive earnings, first to any deferrals in the fuel
adjustment clause (FAC) account on CSP's books as of the; date
of the SEET Order, with any remaining balance to be credited
to CSP's customers on a per kilowatt hour (kWh) basis
beginning with the first bil3ing cycle in February 2011. and
coinciding with the end of the current ESP period. The
Commission also concluded that any balance credited to CSP's
customers would not be deducted from CSP's earnings for

purposes of the 2011 SEET review.

(6) Section 4903.10, Revised Code, states that any party to a
Cornmission proceeding may apply for rehearing with respect
to any matter determined by the Commission, within. 30:days.
o^the ent^^nerzi^uRon ti^Conu;r;ss,or

,̂ ; jo .a?,

(7) On February 10, 2011, applications for rehearing were filed by
Customer Parties,2 CSP, [EU-Ohio and OPAE. Memoranda

-2-

2 Originally, Customer Parties included OMA and OHA. However, neither the reply brief nor the
application for rehearing filed by Customer Parties included OMA or OHA as parties to the pleadings.

Only OCC, APJN, and OEG are listed as parties to the reply brief and application for rehearing.
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contra the various applications for rehearing were filed by CSP,
IEU-Ohio, Customer Parties, and OPAE. In their applications
for rehearing, the parties raise a number of assignments of
error, alleging that the SEET Qrder is unjust, unreasonable,
andJor unlawful.

(8) On January 21, 2011, CSP filed tariffs to implement : the
directives in the SEET Order. CSP proposed that any over or
under reconciliation be addressed in the subsequent FAC Audit
and determined that based on its calculations, all CSP
customers, including reasonable arrangement customers, will
receive a credit of $.001256 per kWh. By entry issued January
27, 2011, the Commission approved the proposed SEET tariff,
with clarification that reasonable arrangement customers ivho
receive service under a discount rate supported by delta
revenue recovery are not entitled to both the discount rate:and
a SEET credit. Therefore, the Commission directed CS)' to
revise the SEET credit calculation to omit such reasonable
arrangement customers and file revised tariffs.

(9) The Conunission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing: not
specifically discussed herein have been thoroughly and
adequately considered by the Commission and are being

denied.

Constitutionality and Apulication of Section 4928.143(F), Revised

Code

(10) CSP argues that the Comrnission erred by concluding that
Section 4928.143(F), Revised Code, provides ample direction to
reasonably apply the statute in this case. CSP presents three
arguments in support of this assignment of error. First, CSP
notes that the Conunission erred by concluding that Section
4928.143(F), Revised Code, is not void for vagueness. Next,
CSP ciaims that the Commission erred by determining that
there is ample legislative direction to reasonably apply Seetion
492a 143(F`j,,Revised-Code; inthis-cas°= LastCS'1-assertcthat

the Commission erred in finding that the SEET issue is not
fundamentally different from concepts the Commission
regularly decides under Ohio's statutory provisions for utility

regulation. (CSP App. at 4-6.)
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(11) The Comrnission fully addressed the arguments CSP raises in
its first assignrnent of error at pages 9-10 of the SEET Order: As
CSP has raised no new argument not already considered;and
addressed by the Connunission, we find that CSP's ',first

assignment of error should be denied.

(12) IEU-Ohio raised eight arguments in support of its position that
the SEET Order was unjust and unreasonable 3 IEU-Ohio
argues that it was unreasonable for the Commission to have
failed to order CSP and OP to refile their testimony and
supporting materials to properly address the requirements of
Section 4928.143(F), Revised Code, and Rule 4901:1-3$-10,
O.A.C. IEU-Ohio next submits that the Conunission erred by
failing to properly apply the SEET as outlined in Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C. Next,
IEU-Ohio argues that the Comm9ssion erred by determiFting
that the SEET may be measured by the total company return on
common equity rather than the electric distribution utility's
(EDU) earned return on common equity from the ESP. Even if
reliance on total company data was lawful, IEU-Ohio asserts
that the Conunission failed to adjust appropriately net income
and common equity to account fully for the removal o( off-
system sales (OSS) and other non-jurisdictional effects from the
calculation of excessive earnings. (IEU-Ohio App. at 5-14.),

(13) The Commission fully addressed at pages 13-14 of the SEET
Order the first four arguments raised by IEU-Ohio in its
application for rehearing. As IEU-Ohio has raised no new
argument not already considered and addressed by: the
Commission, we find that IEU-Ohio's first four argumerlts of

error should be denied.

(14) IEU-Ohio next argues that the Commission erred by failing to
use the appropriate annual period to conduct the SEET as
required by Section 4928.143(F), Revised Code. IET.J-Dhio
submits that the start date of the ESP was April 1, 2009; and
thus, the annual period should have ended on March 31, 2010,
but that the Commission once agaui r-elied on e n Znpiiam
position that the ESP was retroactive to January 1, 2009. (IEU-

Ohio App. at 14-15.)

rehearing and will be treated similarIy av this entry on reheanng.

-4-

tion for
IEU-Ohio s first four assignments of error were grouped together for discussfort in its applica
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(15) As noted in the SEET Order at page 13, the Commission has on
several prior occasions addressed the start date of AEP-Ohio's

ESP. See AEP-Ohio ESP Order at 64; Entry Nunc Pro Tunc

(March 30, 2009); and First ESP EOR at 41-45. As the
Conmiission has already fully addressed this issue and because
IEU-Ohio has raised no new argument not already fully
considered and addressed by the Conunission, we deny IEU-

Ohio s assignment of error on this matter.

(16) IEU-Ohio further argues that the SEET Order was unlawful
and unreasonable because the Commission failed to comply
with the.policy of the state as outlined in Section 4928.02,
Revised Code, to ensure the availability to consumers of
reasonably priced electric service and encourage the
competitiveness of Ohio's economy (IEU-Ohio App. at 17-19).

(17) IEU-Ohio's concern with the Commission's order on this ime
appears to be one of degree as the Conunission sided with TEU-
Ohio and with the intervenors on the argument that CSP
benefitted from significantly excessive earning during 2009. In
other words, IEU-Ohio s argument appears to be predicated on
the position that the Commission s order did not go far enough
in ordering customer refunds. IEU-Ohio s assignment of error
is predicated on the position that there may be an
understatement of the amounts by which CSP exceeded the
significantly excessive threshold and that Ohio's
competitiveness is being harmed because AEP-Ohio retail
customers may be carrying more than their fair share of the
profitability achieved by the parent, American Electric Power
Company, Inc. The Commission fully explained, in the $BET
Order, the rationale for rendering the determination that' CSP
benefitted from significantly excessive earnings during 2009
and the appropriate level of refunds to be returned to
customers pursuant to Section 4928.143(P), Revised Code.
Aside from the issues addressed in the SEET Order, TEU-iOhio
has not demonstrated the presence of any other significant

-f actors^h-a t-h as-caused Ohio customers to carr more than their
fair share of the parent company's profitability. IEU-Ohids
assignment of error on this matter is, therefore, denied.

-5-
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Comparable Group of Companies Return on Eguity of Comvargible

Companies and SEET Threshold

(18) OPAE argues the SEET Order is unreasonable and unlawful
under the requirements of Section 4928.143(F), Revised Code,
in its rejection of Customer Parties methodology and
composition of the comparable group of companies, the
comparable companies' benchniark ROE of 9.58 percent, and
the establishment of the SEET threshold range of 11.58 percent
to 13.58 percent based on a 200-400 basis points adder over, the
comparable companies' ROE. OPAE also argues that the StET
Order is unreasonable and unlawful for failing to make, in

OPAE's opinion, the statutory refund required based on : the
arguments of Customer Parties. (OPAE App. at 3-8,14-16.)

(19) Similarly, CSP also argues that the SEET Order is unlawful and
unreasonable in its failure to adopt AEP-Ohio's method for
establishing the benchmark ROE, determination of significantly
excessive earnings at approximately two standard deviations
above the benchmark ROE, and adoption of the 2009 SEET
threshold of 22.51 percent (C.SP App. at 7-9). Customer Patties
and OPAE support the Commission's rejection of CSP`s
proposed method for establishing and adopting the SEET
threshold (Customer Parties Memo at 2-4; OPAB Memo at 4-5).
IEU-Ohio, however, maintains that CSl' and OP failed to file a
SEET application which complied with the statutory
requirement to demonstrate that the electric utilities did not
have significantly excessive earnings. (IEU-Ohio Memo at 5-6.)

(20) The Commission thoroughly considered and discussed in the
SEET Order each party's process to determine the comparable
group of companies, the comparable companies' benchmark
ROE, and the SEET threshold to determine the significantly

excessive earnings subject to refund. The SEET Order also
presented the Commission's rationale and justification for its
decision on each component of the SEET analysis. Neither
OPAE nor CSP presents any new arguments that: the

Commission did not already cansider. Acc^ingly, OPAVs

and CSP's requests for rehearing, on the basis that the
Commission did not adopt their respective positions,' are

denied.

(21) OPAB contends that the SEET Order is unreasonable and
unlawful to the extent that it adopts Staff's proposed 50 peicent

-6-
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adder to the benchmark ROE and considered "utility specific
factors related to investment requirements, risk and investor
expectations" to adjust the adder applied to the mean ROE of
the comparable group of companies. OPAE insists that : the
Commission should have only considered CSP's capital
requirements for future committed investments in Ohio to
occur during the current ESP period, through December 2011,
which are not funded by riders paid by ratepayers. OPAE
argues that CSP's capital invesirnent budget for 2009 was
below its actual construction expenditures in 2007 and 2008.
For these reasons, OPAE concludes that the Commission
should not have accorded any consideration to the solar
project, the gridSMART project, future environmental
investments, or for any shopping risk. (OPAE App. at 8-12.)

(22) As the Commission indicated in the order and entry on
rehearing in 09-786 and as thoroughly discussed in the SFET
Order at pages 23-27, the Commission must recognize, in
applying the SEET, the variation among Ohio's electric uti4ties
and our obligation to ensure that the electric utility is allowed
to operate successfully, to maintain its financial integrity,
attract capital, and to compensate its investors. OPAE has not
raised any new arguments for the Commission's consideration.
As such, the Commission affirms its decision in the SEET Order
and denies OPAE's request for rehearing on this matter.

Adiustments to CSP's 2009 EarninQs

(23) OPAE and Customer Parties request that the Commisoion
reconsider the exdusiorn of OSS margins from CSP's earnrngs
for the SEET. OPAE and Customer Parties assert that OSS are
an inherent component of CSP's earnings and further argue
that excluding 055 from CSP's earnings skews the companison
to the earnings of the comparable group of companies in
violation of the language in Section 4928.143(F), Revised Code.

(OPAE App. at 13; Customer Parties App. at 6-7.)

(24) These are t^ie same azgumentspreser3tcu -o dhe Cornmiss}on oa
brief by Customer Parties and OPAE regarding O5S in the
SEET calculation and considered in the Commissiori s decision.
OPAE and Customer ParHes have not presented any new
arguments for the Commission s consideration. As such; the
requests for rehearing regarding the exclusion of OSS from the

SEET calculation are denied.

-7-
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(25) Further, Customer Parties and OPAE argue that the
Commission's adoption of the Staff's adjustment to account for
the impact of excluding OSS from the SEET calculation is
incomplete as no evidence was presented to correctly quantify
the necessary adjustment. Customer Parties and OPAE claim
that the adjustment in the SEET Order understates , the
significantly excessive earnings subject to refund and argue
that, because there is a lack of record evidence to correctly

quantify the exclusion of OSS, CSP failed to meet its burden of
proof in accordance with Section 4928.143(C)(1), Revised Code.
Therefore, Customer Parties and OPAE contend that , the
Comnvssion must include OSS in CSP's earnings for purpbses

of the SEET. (OPAE App. at 13-14; Customer Parties App, at 3-

5.)

(26) The arguments presented by Customer Parties and OPAE on
rehearing do not persuade the Commission that OSS should be
included in the electric utility's earnings for purposes o£ the
SEET. We also note that, in their brief, Customer Parties
acknowledged, at least conceptually, Staff's adjustment as a
starting point for excluding OSS. The Comnv.ssion affirms its
decision to exclude CSP's OSS from the SEET analysis for the
reasons stated in the SEET Order, Further, while it is always
our intent to correctly calculate any adjustment, in this inst"ce
we used the best information available in the record to account
for the equity effect in the numerator and the denominator.
Thus, we affirm the SEET Order and deny Customer Pa;iies'
and OPAE's requests for rehearing on this matter.

(27) IEU-Ohio also finds error in the Commission failing to remove
the operating expenses of the Waterford and Darby generating
stations from the calculation of the SEET when the Commission
previously ordered that the expenses be removed from the ESP
(IEU-Ohio App. at 15-17).

(28) The Commission fully addressed this issue at pages 13 and 14
_nf-the-SEET Shder,_ Havin _ raised no new argurnent for the
Commission s consideration, IEU-Ohio's assignment of ezror
on thfs issue is denied.

(29) CSP contends that the SEET Order is unlawful and
unreasonable to the extent the Commission included non-cash
earnings, deferrals of FAC revenues, and economic
development rider revenues in the calculation of the company's
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earnings. CSP reiterates its position that including deferral{s in
the company's earnings jeopardizes the electric utility's ab)lity
to create deferrals and the Commission s ability to phase-in rate
increases in contrast to the policy expressed in Section 4928.344,
Revised Code, CSP argues that if an electric utility is
determined to have significantly excessive earnnigs and has
deferrals, the electric utility should not have to refund amounts
not yet received nor refund amounts that are merely a recovery
of costs which do not contribute to earnings. CSP advocates
that, in the year the deferral is collected, when cash is received
from customers, if the electric utility has significantly excessive
earnings in that year, an adjustment be made to exclude: the
amortized deferral expenses to recognize recovered revenues in

the earnings subject to refund. (CSP App. at 10-11.)

(30) Consistent with the Commission s conclusion in the SEET
Order, Customer Parties, OPAE, and IEU-Ohio ask the
Commission to deny CSP's request for rehearing on this issue.
IEU-Ohio explains that C5P`s process would shift earnings to
later periods and, by definition, understates income. Customer
Parties offer that deferrals fall within the definition of "rate

adjustments as adopted in 09-786 and, because deferrals are
included in the ROE reported for financi.al accounting
purposes, it is appropriate to include deferrals in CSP`s
earnings for the SEET analysis. (OPAE Memo at 5; TEU-Ohio
Memo at 6; Customer Parties Memo at 4-7.)

(31) The Commission thoroughly considered AEP-Ohio s position
and presented the Commission's justification for including
deferrals in the SEET analysis at pages 30-31 of the SEET Oider,
CSP has not presented any new arguments for, the
Commission s consideration on rehearing. Accordingly, CSP's
request for rehearing on this issue is denied.

(32) CSP also argues that the SEET Order is unreasonable! and
unsupported by the record to the extent that the Commission

re uq ired CSP to expend $20 million by the end of 2012 on the
Tuming Point solar project in Cumberland, Olua, or other
similar project. CSP states that, although it is fully committed
to the solar project, there are outstanding details, including
federal loan guarantees and state and local tax incentives,
which must be finalized for the project to go forward. The
company argues that the regulatory requirement to spend $20
million by the end of 2012 is detrimental to CSP's ability to

-9-
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negotiate the best temi.s for its investment and, therefore, is not
in the public interest, which is not ameliorated by the option to
invest in another similar project. CSP requests the flexibility
necessary to make the best decision as to how the Turrdng
Point project or similar project is structured and implememted.
CSP expects that sufficient progress will be made in the
upcoming months to allow the company to propose a firm
schedule for the solar project or similar project, during the
course of its next ESP proceeding 4 ln the alternative, CSPasks
that the Commission require the company to submit a status
report on the Turning Point project or other similar project in
2012 so that the Commission can consider and determine
whether sufficient progress is being made. (CSP App. at 11-13.)

(33) As part of the Commission s application of the SEET, the
Commission gave consideration to CSP's future committed
capital expenditure in the Turning Point solar project. Qiven
the Commission's consideration of CSP's expenditure in a solar
project in the development of the 2009 SEET threshold, it is
reasonable for the Commission to require that the expenditure
occur by a date certain. However, we agree that CSP should
propose, during the course of its next ESP proceeding, a firm
schedule setting forth its expenditure in the Turning Point solar
project or other similar project. Accordingly, we deny CSP's

request for rehearing.

Application of the SEET Credit

(34) IEU-Ohio offers that the SEET Order, as implemented by the
January 27, 2011 entry, addressing the applicable tariffs, is
unreasonable and unlaawful to the extent that reasonable
arrangement custoiners paying rates under the SSO do not
receive the SEET credit in violation of Sections 4928.143(F) and
4903.09, Revised Code (IEU-Ohio App. at 19-21).

(35) Special arrangement customers receive a discount off of the
otherwise applicable tariff rate and the difference between the
tarilf-rate-anA-the sscount-ea' rate -is --recoverable-z'rom. the
electric utility's remaining customers. As such, special

-10-

In the Matter of the Application of Cofunrbus Southern Poruer Company and Ohio Pmoer Company for Autharity

to Establish a Standard Seroice Offer Pursuant to Section 4928.143, Revised Code, in-the Form of an Etectric

Security Plan, Case Nos. 11-346-EL-SSO and 11-348-ELSSO; and In the MattQr of the Application of

Columbus Southern Power Company and Ohio Power Company for Approval of Certain Accounting Authority,

Case Nos, 11-349-E1rAAM and 11-350-E(AAM•

000000081



10-1261-EL-UNC -11-

arrangement customers did not fully contribute to CSP's 2(HI9
significantly excessive earnings as determined in the SEET
Order and should not be entitled to the SEET credit
Accordingly, the Commission denies IEU-Ohio's request for
rehearing on this issue.

Other Issues

(36) Customer Parties argae that the SEET Order is unreasonable
and inconsistent with paragraphs (A) and (L) of Section
4928.02, Revised Code, as the Order failed to require CSP to
honor the $1 million comrnitment to the Partnership with Ohio,
as set forth in the Stipulation filed November 30, 2010. Given
the slow economic recovery in the state, Customer Parties
admonish the Comznission for not requiring CSP to honof the
$1 million commitment to the Partnership with Ohio.

(Customer Parties App. at 7-10.)

(37) Customer Parties note, but then ignore the fact, that CSP
withdrew from the Stipulation but °unilaterally and
voluntarily agreed" to fulfill certain obligations under the
Stipulation which did not include the negotiated cornmitment
to the Partnership with Ohio, The SEET Order merely
recognized CSP's voluntary agreement to fulfill ceitain
obligations with shareholder funds pursuant to its notice of
withdrawal of the Stipulation. Since the Stipulation was
withdrawn, the Commission finds it inappropriate to hold any
party to a select provision of the Stipulation unless the party
elects to do so voluntarily. Accordingly, Customer Parties'
request for rehearing to enforce the Partnership with Ohio
provision of the withdrawn Stipulation is denied.

It is, therefore,

ORDERED, That the applications for rehearing be denied. It is, further,

-
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ORDERED, That a copy of this entry on rehearing be served upon all parties and

other interested persons of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd A. Snitchler, Chailman

Pau1 A. Centolella

y Jll°f^^^,o-^
Valerie A. I.enmmie

Steven D. Lesser Cheryl L. Roberto

GNS/JRJ/vrrn

Entered in the Journal

CIqR 0 9 2011

Rene^ J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company and Ohio Power
Company for Administration of the
Significantly Excessive Eamings Test under
Section 4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative Code.

Case No.10-1261-EL-I7NC

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

I concur with my colleagues in each aspect of the majority opinfon, excepting the
demarcation as to which "consumers" are due SEET credit.

We previously found, and affirm here on rehearing, that CSI', as a result of
provisions (or °adjustments")r included in its most recent electric secutity plan, enjoyed
sigruficantly excessive eamings of $42.683 million. Pursuant to Selaion 4928.143(F),
Revised Code, having made such a finding, the Commission "shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustment...." It falls to the Colnmission to identify whiclt consumprs are due SEET

credit.

CSP's electric security plan included provisions (adjustments) relating to the supply
and pricing of generation service, as well as provisions relating to CSP's distribution
service. Any or all of these provisions could have been the source of the significantly
excessive earrnings. In the absence of a record otherwise, we must assume that all such
provisions did contribute to the significantly excessive earnings avYd, as such, any
consumer class2 that contributed revenue pursuant to one of these provisions is due SEET
credit. Thus, on the facts before us, a SEET credit would be due to any consumer on CSP's

distribution system.

On a more complete record, I believe it would have been possible and appropriate
for the Commission to determine that the significantly excessive earnings were principally
due to provisions relating to supply and pricing of generation service. On these

1

2

Section 4928.143, Revised Code, uses "provisions" and "adjustments" interchangeably.

Because Section 4928.143, Revised Code, directs that significantly excessive eatuings must be returned to
consumers "by prospective adjustment," I believe we must reject any of the argumpnts on rehearing that
suggest an individual consumer's status or magnitude of usage during the previous year is relevant to
whether the consumer receives a SEET credit. The "return" of significan8y "cessive earhings is
prospective not retrospective. Thus, the "return" is to a consumer class prospectively. Those current
members of the recipient class will be the consumers receiving the SBET credit
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hypothetical facts, the consumers due a SEET credit would be those consunters purchasing
power pursuant to the standard service offer only. On these circumstanGes, it would have
been appropriate to exclude from receipt of the SEET credit any consurner who does not
purchase power from CSP via the standard service offer, e.g. consumers on reasonable
arrangements or consumers who shop competitive suppliers for their energy.

In the case before us, however, we have made no finding that the significantly
excessive earrungs were due principally to provisions relating to supply and pricing of
generation. Yet the majority excludes CSP distribution service consumQrs who purchase
power via a reasonable arrangement from receipt of the SEET credit. The majority,
however, does not exclude CSP distribution consumers who shop for their energy. In
ruling thus, the majority has stated that "reasonable arrangement custo#ners who receive
service under a discount rate supported by delta revenue recovery are not entitled to both
the discount rate and a SEET credit." I can find no statutory support for this distinction,

therefore I dissent from this portion of the Entry on Rehearing.

Cheryl L. Roberto
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BEFORE

THE PUBLIC U'1'ILITIES COMMISSION OF OHIO

In the Matter of the Application of
Cotumbus Southern Power Company
and Ohio Power Cornpany for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative

Code.

Case No.10-1261-EI.-UNC

FINDING AND ORDER

The Commission finds:

(1) By Opinion and Order issued January 11, 2011 (SEET Order),
the Commission concluded that pursuant to Section 4928.143(F),
Revised Code, Col.umbus Southern Power Company (CSP) had
significantly excessive earnings of $42.683 million for 2009. The
Commission directed CSP to apply the significantly excessive
earnings first to any deferred fuel adjustment clause (FAC),costs
on CSP's books as of the date of the SEET Order, vwith any
remaining balance to be credited to CSP's custotners on a per
kilowatt (kWh) hour basis beginning with the first billing cycle
in February 2011 and coinciding with the end of the current E5P

period.

(2) On January 21, 2011, CSP filed tariffs to implement the
directives in the SEET Order. The proposed tariffs are to be
effective with the first billing cycle of February 2011 and expire
with the last billing cycle of December 2011. CSP proposes that
any over or under reconciliation be addressed in the subsequent
FAC audit. Based on CSP's calculations, all CSP customers,

including special contract customers, will receive a credit of

$.001256 per kWh.

(3) Upon further consideration of the application of the credit to all
-c„stomer- billv_--t},,p-1Coammission_-clarifies ehat - reasonable
arrangement customers who receive service under a discount
rate supported by delta revenue recovery are not entitled to
both the discount rate and a SEET credit. Accordingly, CSP is
directed to revise the SEET credit calculation to ornit such
reasonable arrangement customers and file revised tariffs.
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(4) CSP is directed to immediately file revised tariffs consistent
with this Order to be effective with the first billing cycle of
February 2011 and expire with the last billing cycle of December
2011. In light of the short timeframe remaining before these
tariffs must go into effect, the Commission finds that the revised
tariffs shall be approved to be effective as of the date of filing,
contingent upon final review by Staff.

It is, therefore,

ORDERED, That CSP's January 21, 2011, tariff filing, as modified by this finding
and order, should be approved as set forth in findings (3) and (4). It is, further,

ORDERED, That CSP be authorized to immediately file, in final form four complete
copies of tariffs consistent with this finding and order. CSP shall file one copy in this case
docket and one copy in the company's TRF docket (or may make such fiUng electronically,
as directed in Case No. 06-900-AU-WVR). The remaining two copies shaIl be designated

for distribution to Staff. It is, further,

ORDERED, That the effective date of the new tariffs shaIl not be a date earlier than
the date on which the revised tariffs are filed and the date this finding and order is issued
for bills rendered with the first billing cycle of February 2011. It is, further,

ORDERED, That nothing in this finding and order shall be binding upon this
Commission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this Finding and Order be served upon aIl parties of

record.

THE PUBLIC UTILITIB.S COMIvff.SSION OF OHIO

Paul A. Centolella Valerie A. Lmliimi

Cheryl L. Roberto

GNS/ vrrn

Entered in the Journel

JAN 2'r 2h 11 JAN 2 7 2D 11

fi"t' 9-'-^
Rene@ J. Jenkins
Secretary
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BEFORE

TI4E PUBLIC UTIL.ITIES COMMlS5ION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for
Administration of the Signiifiicantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio Administrative
Code.

Case No.10-1261-EIsUNC

CONCURRING OPINION OF COMMISSIONER PAUL A. CENTOLELLA

I concui in the result of the Commission's Finding and Order in that it produces
an impact for consum.ers that largely approximates that which I believe to be
appropriate. While I find the Order's impact to be reasonable, for cusbomers who are
served under the Conunission-approved special arrangements addressed in the Finding
and Order, I would have preferred to make the prospective adjustments required under
Section 492$.143(F), Ohio Revised Code, by reducing the costs, inceniives, and foregone
revenues recoverable through the Company's unavoidable Economic Development

Rider.

0^ 4 ^' ^^^
Paul A. Centolella, Comxnisssioner
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BEFORE

THE PLJ$LIC UTILTTIES COMNIIS.SION OF OHIO

In the Matter of the Application of Columbus )
SouthernPower Company for Approval of )
an Electric Security Plan; an Amendment to ) Case No. 08-917-ELrSSO
its Corporate Separation Plan; and the Sale or )
Transfer of Certain Generating Assets.

In the Matter of the Application of Ohio )
Power Company for Approval of its Eleciric ) Case No. 08-918-ELSSU
Security Plan; and an Amendment to its )

)Corporate Separation Plan.

OPINION AND ORDER

-•i^3^ie-ts-ceitily`t':.attileiamees--anpaas are aa...

ac^t►rate ar..cl comz5lete re»rvr"uction Laf s case file

document delivered in the rFx3u?ar course af huoinese.

Techxfician It&^^te Processed_Xg^ ^-
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The Commission, considering the above-entitled applications and the rmord in
these proceedings, hereby issues its opinion and order in this matter.

APPEARANCES:

Marvin I. Resnik and Steven T. Nourse, American Etectric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris &
Arthur, by Daniel R. Conway, 41 South High Street, Columbus, Ohio 43215, on behalf of
Columbus Southern Power Company and Ohio Power Company.

Richard Cordray, Attorney General of the State of Ohio, by Duane W. Luckey,
Section Chief, and Wamer L. Margard, John H. Jones, and Thomas G. Lindgren, Assistant
Attorneys Genera1,180 East Broad Street, Columbus, Ohio 43215, on behalf of the Staff of

the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, the Office of the Ohio Consumers' Counsel, by
Maureen R. Grady, Terry L. Etter, Jacqueline Lake Roberts, Michael E. Idzkowski and
Richard C. Reese, Assistant Consumers' Counsel, 10 West Broad Street, Columbus, Ohio
43215-3485, on behalf of the residential utility consumers of Columbus Southern
Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and Matthew S.
White, 65 East State Street, Suite 1000, Columbus, Ohio 43215-4213, on behalf of The
Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G. McAlister, and
Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of

Industrial Energy Llsers-Ohio.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, on behalf of Ohio Environmental Council and Dominion Retail, hi.c.

Vorys, Sater, Seymour & Pease, LI P, by M. Howard Petricoff, Mlce Settineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, Integrys
Energy, 300 West Wilson Bridge Road, Worthington, Ohio 43085, on behalf of Iittegrys
Energy.
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Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Cynthia A. Fonner,
Constellation Energy Group, Inc., 550 West Washington Boulevard, Suite 3000, Chicago,
Illinois 60661, on behalf of Constellation NewEnergy, Inc., and Corustellation Enesgy

Commodities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, on be.half of EnerNoc, Inc.

and Consumer Powerline, Inc.

Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn, Christopher L. Miller,

and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on behalf of the Association
of Independent Colleges and Universities of Ohio.

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio, and
Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on behalf
of Ohio Hospital Association.

Bell & Royer Co., LPA, by Langdon D. Bell, 33 South Grant Avenue, Columbus,
Ohio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 43215-3005,
on behalf of Ohio Manufacturers' Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy

Services, LLC.

McDermott, Will & Emery, LLP, by Grace C. Wung, 600 Thirteeenth Street, N.W.,
Washington, D_C. 20005, on behalf of Wal-Mart Stores East,11', and Sam's East, Tnc:, LP,

Macy's, Inc., and BJ's Wholesale Club, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.

Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Ohio Association of
School Business Officials, Ohio School Boards Assoclation, and Buckeye Association of

School Adnvnistrators.

Michael R. Smalz and Joseph E. Maskovyak, Oluo State Legal Services Association,
555 Buttles Avenue, Columbus, Ohio 43215, on behalf of Appalachian People's Action

Coalition.
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OPINION:

1. HISTORY OF PROCEEDINGS

On July 31, 2008, Columbus Southetn Power Company (C5P) and Ohio Power
Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (SSO) pursuant to Section 4928,141, Revised Code. The application is for an
electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a technical conference and the
evidentiary hearing. A technical conference was held regarding AE"P-Ohio s application
on August 19, 2008. A prehearing conference was held on November 10, 2008, and the
evidentiary hearirig commenced on November 17, 2008, and concluded on December 10,
2008. The Conunission also scheduled five local public hearings throughout the

Companies service area.

The following parties were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEG); the Office of the Ohio Consumers
Counsel (OCC); Kroger Company (Kroger); Ohio Environmental Council (OEC);
Industrial Energy Users-Ohio (IE[J); Ohio Partners for Affordable Energy (OPAE);
Appalachian People's Action Coalition (APAC); Ohio Hospital Association (OHA);
Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc. (Dominion); Natural Resources Defense Council
(NRDC); Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Association
(NEMA); Integrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers' Association (OMA); Ohio Farm Bureau Federation (OFBF);
American Wind Energy Association, Wind on Wires, and Ohio Advance Energy (Wind
Energy); Ohio Association of School Business Officials, Ohio School Boards Associatian,
and Buckeye Association of School Administrators (collectively, Schools); Ormet Primary
Aluminum Corporation (Ormet); Consumer Powerline; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam's East, Inc., Macy's, Inc., and BJ's Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent

Colleges and Universities of Ohio.

At the hearing, AEP-Obio offered the testimony of 11 witnesses in support of the
Companies' application, 22 witnesses testified on behalf of varions intervenors, and 10

witnesses testified ori bekialf ot-Stâ f. AFfne iocal-p^ublio'r^igs h elu'u^ t '̂w,-;tatteir'34

witnesses testified. Briefs were filed on December 30, 2008, and reply briefs were filed on

January 14, 2009.
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A. Smnmary of the Local Public Heara►a

Five local public hearings were held in order to allow CSP's and OP's customers

the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, Lima, and Cotumbus.

Additionally, an aftern.oon hearing was held in Colurnbus. At those bearings, public

testimony was heard from 21 customers in Marietta, 21 custom.ers in Canton, 17

customers in Uma, 25 customers at the afternoon hearing in Columbus and 40 customers

at the evening hearing in Columbus. In addition to the public testimony, numerous

letters were fi).ed in the docket by customers stating concern about the applications.

The principal concern expressed by customers, both at the public hearings and in

letters, was over the increases in customer rates that would result from the approval of

the ESP applications. Witnesses stated that any increase in rates would negatively impact

low-income customers, the elderly, and those on fixed incomes. Customers cited the

recent downturn in the economy as the primary source of their apprehension. It was

noted by many at the hearings that customers are also facing increases in other utility

charges, gasoline, food, and medical expenses and that the proposed increases would

cause undue hardship. On the other hand, some witnesses at the public hearings and in

the letters filed in the docket acknowledged AEP-Ohio as a good corporate partner in

their respective communities.

B. Procedural Matters

1. Motion to Strike

On January 7, 2009, AEP-Ohio filed a motion to strike a section of the brief jointly

filed by OCC and Sierra (collectively, OCEA). More speifically, AEtP-Ohio filed to strike

the sentence starting on line 2 of page 63 ["In fact,"] through the first two lines of page 64,

including footnotes 244 to 248. AEP-Ohio argues that the above-cited portion of OCEA's
brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect

theseof, relies upon testimony offered by OCC witness Effron in the FirstEnergy

Distribution Case.l AEP-Ohio notes that Mr. Effron was not a witness in this ESP
proceeding and, therefore, was not available for the Companies, or any other party, to

cross-examfne. Accordingly, the Companies argue that consideration of Mr. Effron's
testimony in this matter would be a denial of the Companies due process rights, and

request that the specified portion of OCEA's brief be stricken. On January 14, 2009, OCC

filed a memorafidum contra the mot^ion to stnM: OC,C-agreed to- -Witb^-;.a`fi the-seiorsl

and third sentences on page 63, the quoted testimony of Mr. Effron on page 63, and

footnotes 244 to 248 on pages 63 and 64. However, C7CC contends that AEP-Oldo s

in re Ohio Edison Company, The Clemland Eleciric IUuminating Company, and Toledo Edison Company, Case

No. 07-551-HirAIB, et al. (Pn'stEnetgy Disttibutian Case).
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motion is overly broad and the remaining portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-tax basis and,

therefore, should rexnain. AEP-Ohio filed a reply on January 16, 2009. AEP-Ohio first

notes that because the memorandum contra was filed by OCC only and Sierra did not

respond to the motion, it is not clear whether Sierra is aLso willing to withdraw the
portions of the brief listed in the memorandurn contra. AEP-Ohio also argues that the
remaining portion of this particular argument in OCEA's brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such arguments. By letter docketed January 22, 2009,
Sierra confirmed that it joins OCC in OCCs withdrawal of the Iimited portions of the

OCEA brief as stated by OCC in its January 14,2009, reply.

The Commission grants, in part, and denies, in part, AEP-0hio's motion to strike

OCEA's brief. The Conunission agrees with AEP-Ohio and OCC that the use of
Mr. Effron's testimony filed in the FirstEnergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of that portion of
their brief. As for the remaining portion of OCEA's brief that AEP-Ohio has requested to

be stricken, we agree with OCC that the language that discusses the calculation of

deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalized why the issue should be decided in OCEA's favor. Moreover,
we can surmise that if OCEA had recognized its error in the drafting stage of the brief,

that OCEA would have drafted similar legal arguments without referencing Mr. Effron's
testimony. Accordingly, we will only strike the portions of OCEA's brief that OCC and

Sierra have agreed to withdraw. -

2. Motion for AEP-Ohio to Cease and D'esist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Commission d'uect AEP-Ohio to cease and desist the Companies' refusal to process
SSO retail customer applications to enroll in the In.terruptible Load for Reliability (ILR)

Program of PJM Interconnection, LLC (PJM). Integrys also filed a request for an

expedited ruling; however, Integrys represented that counael for AEP-Ohia objected to
the expedited nxling request. Integrys is a registered curtailment service provider with
PJM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail customer participation in PJM demand response
prograzns was raised in the Companies' ESP application and has not yet been decided by
tl^e Commissio_n_. For this reason, Integ_rys contends that AEP-Ohio lacks the authority to
refuse to process the ILR applications and the denial of the applhcation vio^atea e

Companies' tariffs. Two other curtailment service providers in the AEP-Ohio service
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territory, Constellation and KORP.nergy, Ltd., filed memoranda in support of Integrys

motion.2

On March 2, 2009, AEP-Ohio filed a memorandum contra the motion to cease and
desist. AEP-Ohio affirms the arguments made in this proceeding to prolnbit retail
customers from participating in PjM's deuiand response programs. Further, AEP-Ohio
argues, among other things, that despite the claims of Integrys andConstellation, AEP-
Ohio is providing, in a timely manner, the load data required for customer enrollment in
the PJM ILR program, informs the cvstomer that AEP-Ohio is not consenting to the
customer's participation in the program, and discloses that the matter is currently
pending before the Commission

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist. The movants state that despite AEP-Ohio's
assertions that the appliicants were not eligible to participate in PJM's demand response
programs, PJM rejected AEP-Ohio's opposition to the ILR applications and processed the

II.R applications. Integrys and Constellation further state that, except for two pending

applications, all their customers in the AEP-Ohio service territory have been certified for

participation in the PJM programs.

As the parties aclrnowledge, this matter was presented for the Commission's
consideration as part of the ESP application. The Commission, therefore, specifically
addresses and discusses the issues raised concerning SSO retail customer paxkccipation in
PJM demand response programs at Section VLC of this opinion and order. Accordingly,

we grant Integrys' and Constellation s request to withdraw their motion to cease and

desist.

Il. DISCUSSION

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system af regulation in

which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio's application, the
Commission is cognizant of the chaIIenges facing Ohioans and the electric industry and
will be guided by the policies of the state as established by the General Assembly sn

Section 4928.02, Revised Code, wTucTi was ainendecTby-Senate EuM-1(33-W1j

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

2 KOREnergy, Ltd., has not filed to intervexe in this proceeding and, therefore, its memoranda in support

will not be considered.
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(1) Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service.

-10-

(2) Ensure the availability of unbundled and comparable retail

electric service,

(5)

Ensure diversity of electric supplies and suppliers.

Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (DSIvI), tirne-
differentiated pricing, and implementation of advanced
metering infrastructure (AMI).

Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to pronwte both effective customer choice
and the development of perforrnance standards and targets for

service quality.

(6) Ensure effective retaii competition by avoiding
anticompetitive subsidies.

(7) Ensure retaii consumers protection agairist unreasonable sales
practices, market deficiencies, and market power.

(8) Provide a means of giving incentives to technologies that can
adapt to potential envirorunental mandates.

(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net

metering.

(10) Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy

-or-renewableenerg)-resom'ce.

In addit-ion, SB 221 amended SecKUon 4928.14, Revised Code, whi.ch now provides
that on January 1, 2009, electric utilities must provide consumers with an 5S0, consisting

of either a market rate offer (Pfi?O) or an ESI'. The SSO is to serve as the electric utility's
default SSO. The law provides that electric utilities may apply simultaneously for both an

000000099



08-917-EL-SSO and 08-918-EL-SS0 "11-

MRO and an ESP; however, at a minimum, the first 590 application must include an
application for an ESP. Section 4928.141, Revised Code, specifically provides that an S50
shall exclude any previously authorized allowances for transition costs, with such
exclusion being effective on and after the date that the allowance is scheduled to end
under the electric utility's rate plan. In the event an S60 is not authorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an electric
utility shall continue until an SSO is authorized under either Section 4928.142 or 4928.143,

Revised Code.

AEP-Ohia s application in this proceeding proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping, automatic increases or decreases, provisions to
allow securitization of any phase-in of the SSO price, provisions relating to transmission-
related costs, provisions related to distribution service, and provfsions regarding

economic development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other ternes and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code. In addition, the Commission must reject an F.SP that contains a surcharge
for CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or aude available to those that be.ar the

surcharge.

The Comrnission may, under Section 4928.144, Revised Code, order any just and

reagonalile phase=ni of a,=ry-rate -or prior estab ^̂ --°hed-ra*_?der;Scction4928141, 492$AZ_ or

4928.143, Revised Code, including carrying charges. If the Commission does provide for
a phase-in, it must also provide for the creation of regulatory assets by authoriaing the
deferral of incurred costs equal to the amount not collected, plus carrying charges an that
amount, and shall authorize the defer•i al's colle .ti.on through an nnavoidable surcharge.
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By finding and order issued September 17, 2008, in Case No. 08-777-EL-ORD (S50
Rules Case), the Commission adopted new rules concerning S60, corporate separation,
and reasonable arrangements for electric utilities pursuant to Sections 4928.06, 4928.14,
4928.17, and 4905.31, Revised Code. The rules adopted in the SSO Rules Case were
subsequently arnended by the entry on rehearing issued Febrnary 11, 2009.

B. State Poliĉ y - Section 4928.02, Revised Code

AEP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,

Revised Code, does not impose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the policies of the state.

According to the Companies,
„ [tJhe public interest is served if the ESP is more favorable

in the aggregate than the expected results of an MRO" (Cos. Br. at 15).

OHA asserts that the Commission "must view the 'more favorable in the
aggregate standard through the lens of the overriding 'public interest,"' and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).

OPAE/APAC seems to state that the ESP must be more favorable in the aggregate and
comply with the state policy, but also recognizes that state policies are to be used to guide
the Commission in its approval of an ESP (OPAE/APAC Br. at 3). OEG agrees that the

policy objectives are required to be met prior to the approval of an ESP (OEG Br. at 1).

The Commercial Group submits that costs must be properly allocated to ensure that the
policies of the state are met, to improve price signals, and to ensure effective retail

competition (Commercial Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed ESP is consistent with the
policy of the state as delineated in Sections 4928.02(A) through (N), Revised Code, and is

"worthy of approval, without modification" (Cos. Reply Br. a 7). According to the

Companies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some interven.ors
regarding the impact of AEP-Ohio's BSP on the difficult economic conditions would have
the Commission ignore the statutory standard for approving an EBP and, snstead,
establish rates based on the current economic conditions (Cos. Reply Br, at 7). While the

Companies believe that aspects of the proposed ESP address these concerns (e.g., fuel

deferrals), they argue that their SSO must be established in accordance with applicable

ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order issued in the
FirstEnergy ESP proceeding,3 the Comniission believes that the state policy codified by
the General Assembly in Chapter 4928, Revised Code, sets forth important objectives,

3 in re Ohio Edison Company, The Cleveland Eleetric Illuminating Comyany, and the Toledo Edison Company,

Case No. 09-935-ETrSSO, Opinion and Order at 12 (December 19,2008) (FirstEnergy ESP Case).

000000101



08-917-EL-SSO and 08-918-EL-SSO -13-

which the Coanrnission must keep in mind when considering all cases filed pursuant to
that chapter of the code. As noted in the FirstErtergy P5P case, in determining x'he'ther
the F5P meets the requirements of Section 4928.143, Revised Code, we take into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementata.on of Section 4928.143, Revised Code.
Accordingly, we agree with AEP-Ohio and will use these policies as a guide in our
decision-making in this case, just as we did in the FirstEnergy ESP Case (Cos. Reply Br. at
6).4 The Commission has reviewed the ESP proposal presented by AEP-Ohio, as well as
the issues raised by the various intervenors, and we believe that, with the modifications
set forth herein, we have appropriately reached a conclusion advancing the public's

interest.

C. Application Overview

In their application, the Companies are requesting authority to establish an SSO in
the form of an ESP pursuant to the provisions of Sections 4928.141 and 4928.143, Revised
Code. The proposed ESP is to be effective for a three-year period conunencing 3anuary 1,
2009. According to the Companies, pursuant to the proposed ESP, the overall, estimated
increases in total customer rates, including generation, transmission, and distribution,
would be an average of 13.41 percent for CSP and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OP (Cos. Ex. 1, Exhibit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable increases for
each customer rate schedule should the actual costs be higher than expected, excluding
transmission costs and costs associated with new govemment mandates (Cos. App. at 6).

IIL GENEIZATION

A. Fuel Adiustment Clause (FAC1

The Companies contend that Section 4928.143(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to recover prudently incurred costs associated
with fuel, including consumables related to envirozunental compliance, puxchased power
costs, emission allowances, and costs associated with carbon-based taxes and other

carbon-related regulations (Cos. Ex. 7 at 4-7).

4 Some intervenors recognize that the stnte policy objecfive mnst be used as a guitle to unplement the ESP

provision (IEU Br. at 19; OPAE/APAC Br. at 3).
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1. FAC Costs

The Companies proposed to include in the FAC mechanisrn types of costs
recovered through the electric fuel component (EFC) previously used in Ohio5 (Cos. Ex. 7
at 3-4). In addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
that authorizes the inclusion of all prudently incurred fuel, purchased power, and
environmental components (Id. at 4). Companies' witness Nelson itemized and described
the accounts that the Companies proposed to include in their FAC mediani.sm (Id. at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconciled quarterly (Staff. Ex. 8 at 3-4; CC&A Br. at 47-48, 67-68; OCC Ex.11 at 4-5, 31-40).
Specifically, Staff witness Strom testified that the costs proposed to be recovered through
the FAC mechanism are appropriate and recovery of those costs through a FAC
mechanism is logical (Staff Ex. 8 at 3). C7CC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a FAC mechanism to
automatically recover certain prudently incurred costs (C7CEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). AdditionaIly, Staff recommended
that annual reviews of the prudency and appropriateness of the accounting of FAC costs
be conducted (Staff Ex. 8 at 3-4), and OCC recommended that an interest charge be paid
to customers on any over-recovered fuel costs in a quarberly period until the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she

believed the Companies were proposing to collect6 (OCC Ex, 11 at 4). ICroger and IEU,

however, seem to state that a FAC mechanism cannot be established until a cost-of-service
or earnings test is completed (Kroger Br. at 9-10; IEU Br, at 12-15). IFx[7 also questioned
the appropriate term of the proposed FAC mechanism (IEU Br. at 13; Tr. Vol. 1X at 143-

146).

The Conrmission believes that the establishment of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission aIlowances, and costs

associated with carbon-based taxes and other carbon-related regulations. Given that the

FAC mechanism is authorized pursuant to the ESP provision of SB 221, we will limit our

authorization, at this time, to the term of the ESP.

5

6

See Seclions 4905.01(G), 4905.66 through 4905.69, and 4909.159, Revised Code (repeaied January 1,

2001); Chapter 4901:1-11, Ohio Administrative Code (O.A.C.) (rescinded November 27, 2003).

In AEp's Brief, the Companies ctarified that they did not propose to collect a carrying charge on any

FAC under-recovery in one quarterly period until a reconciliatlon in the subsequent period ociurred.

The ordy carrying charge fhat they proposed was on the FAC deferrals that would not be collected until

2012-2018 (Cos. Br. at 27).
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With regard to interest charges assessed on any over- or under-recoveries for FAC
costs within the quarterly period until the subsequent reconciliation occurs, we agree with
OCC witness Medine that symmetry should exist if interest charges were assessed on any
under-recoveries (Tr. Vol. VI at 210). However, we do not conclude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as OCC witness Medine suggests (Id. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which will establish the new charge for the
subsequent quarter. These quarterly adjastments combined with the annual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prud.ency and
accounting review recommended by Staff, is reasonable and should be approved and

implemented as set forth herein.

(a) Market Purchases

As part of the FAC costs, the Companies proposed to purchase incremen.tal power
on a°slice of the system basis" equal to 5 percent of each company's load in 2009,
10 percent in 2010, and 15 percent in 2011(Cos. Ex. 2-A at 21)_ The Companies argue that
while these purchases will be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purchases are permitted as a discretionary
component of an ESP filing authorized by Section 4928,143(B)(2), Revised Code, which
states: 'Th.e plan may provide for or include, without limitation, any of the following:"
(emphasis added) (Cos. Br. at 37). To support its proposal, AEP-Ohio states that the

purchases reflect the continued transition to market rates and represent an appropriate
recognition of the Companies' incorporation of the loads of Ormet Primary Aluminurn
Company (Ormet) and the certified territory formerly served by Monongahela Power
Company (MonPower) (Cos. Ex. 2-A at 21-22). The Companies further assert that, during
the ESP, they should be able to continue to recover a market-based generation price for
serving these loads, as was previously authorized by the Commission during the RSP

period.

Staff supported market purchases sufficient to meet the additional load

-,-- esparsib:li±ies rd,at the f_'o+.z,panies assumedfor the addition of the former MonPower
customers and Ormet to the Companies' system, which equals approximatety 7.5 percent

of the Companies' total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only racommended that the incremental
power purchases equal, on average, 5 percent of each company's load in 2009, 7.5 percent

in 2010, and 10 percent in 2011 (Id.).
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The Companies responded to Staff's reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market
purchases to encourage economic development (Cos. Ex. 2-E at 7).

Various parties oppose the inclusion of incremental "slice of the system" power
purchases in AEP-Ohio's ESP. OEG witness Kollen testified that the Commission should
reject this provision of AEP•Ohio's ESP because the C^ompanies have not demonstrated a
need for the excess generation purchased on the market to meet its existing load, and such
"purchases are not prudent because they will uneconomically displace lower cost
Company owned generation and cost-based purchased power that is available to meet
their Ioads" (OEG Ex. 3 at 3, 9-10). IEU witness Bowser agrees that this portion of the ESP
should be rejected (IEU Ex. 10 at 9). Kroger witness Higgins also concurs, stating: 'Th.e
only apparent purpose of these slice-of-system purchases is to serve as a device for
increasing prices charged to customers" (Kroger Ex. 1 at 9). OCEA concurs with the
testimony offered by these interverior witnesses (OCEA Br. at 53-55). Intervenors also
question this provision in light of the AEP Intercomtection Agreement (OEG Ex. 3 at 10-

14; OCEA Br, at 54-55).

Given that AP1'-Ohio has explicitly stated that the purchased power is not a
prerequisite for adequately serving the additional load requirements assurned by AEP-
Ohio when adding Ormet and the MonPower customers to its system (Cos. Ex. 2-B at 7),
the Commission finds that Staff's rationale for the support of the proposal, as well as the
recommendation for a reduction in the afnount of purchased power proposed to equal the
additional load, fails. We struggle, along with the other parties, to find a rational basis to
approve such a proposal in the absence of need. The Comrnission notes that while we
appreciate AEP-Ohio's willingness and cooperation with regard to the inclusion of Onnet
and MonPower customers into its system, we believe that the Companies have been able
to prepare and plan for the additions to its system under the current regulatory scheme
and have been compensated during the transitional period. As for the reliance on the
market purclhases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in this opinion
and order, the Commission s recently adopted rules, and SB 221. Accordingly, we find
that AEP-Ohio's F.SP shall be modified to exclude this provision.

(b) Off-System Sales (OSSI

Kroger and OEG contend that FAC costs must be offset by a credit for Oa5

margins, stating that other juri.sdicti.ons governing other operating companies of AEP

Corporation require such an OSS offset to revenue requirements (Kroger Br. at 11-12;

Kroger Ex.1 at 3, 9, 10; OEG Br. at 10; OEG Ex. 3 at 14-15,16-17), Kroger argues that it is
incongruent to allow a rate increase based on certain costs without examining AEP-Ohio s
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net costs to determine that AEP-Ohio's costs have actually increased (Kroger Br. at 11-12).
t)EG notes that the Companies' profits for 2007 from off-system sales were $146.7 miIlion
for OP and $124.1 million for CSP (OEG Ex. 3 at 14). OEG reasons that because the cost of

the power plaiits used to generate off-system sales are included in rates, all revenue from
the power plants should be a rate credit (OEG Br.10). OCEA raises similar arguments to
those of OEG and Kroger in its brief (CCEA Br. at 57-59). More specifically, OCEA argues
that the Companies' proposal to eliminate off-system sales expenses from Ohio ratepayers
is not equivalent to providing customers the benefit of off-system sales margins. OCEA
notes that, in other cases, the Corrunission has required electric utilities to share the
benefits of off-system sales revenue with jurisdictional customers (OCEA Br. at 58-89).

Staff did not take a position in regard to the intervenors' arguments to offset FAC
costs by the OSS margin Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Ex. 10 at 4; Staff Ex. 8 at 3; Staff Br. at 2).

The Companies argue that an OSS offset to FAC charges is not required by Section
4928.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-E at 8-9; Cos.
Reply Br. at 12). The Companies also state that the regulatory or, statutory regimes in
other states have no bearing on Ohi.o or Ohio's statutory requizem.ents (Id.). As to the
other arguments raised by OEG and OCEA, the Companies argue that the intervenors'
arguments ignore the fact that the Companies ESP reduces the FAC and environmental
carrying cost expenses for AEP-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Ex. 7, Exhibits

PJN-1, PJN-2, PJN-6 and PJN-8).

Upon a review of the record in this case, the Corr ►nas.sian is not persuaded by the

intervenors' arguments. We do not believe that the testimony presented offered adequate
justification for modifying the Companies proposed FSP to offset OSS margins from the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, specifically provides for the
automatic recovery, without limitation, of prudently incurred costs for fuel, purchased
power, capacity cost, and power acquired from an affiliate. As recognized by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any OSS margins. Additionally, Ohio law governs the
Companies ESP application, and thus, we are not persuaded by the arguments of Kroger
regarding how other jurisdictions handle O5S margins. Moreover, consistent with our

discussion in Section VII of our opinion and order, we do not believe that OS5SS should be a
. of r .•te c^_ 5^ ^.CD G nh^+t. e^w = • •0I1 •3•^ pr •

C^oip61TeTST Ti ^1 11 - uc__a:.^a ^ .
'TY 2^. -- --.}rt rJ1iT i.e['^.g1..,t2 thl_ __ m _ •

Intervenors cannot have it both ways: they cannot request that OSS margins be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the significantly excessive earnings test (SEET)

calculation.
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(c) Alternate Eners*y PorifoIio Standards (including Renewable

Energy Credit nro^'azn

Section 4928.64, Revised Code, establishes alternative energy portfolio standards
which consist of requirements for both renewable energy and advanced energy resources.
Section 4928.64(B)(2), Revised Code, introduces specific annual ben.chmarks for renewable

energy resources and solar energy resources beginning in 2009.

The Compan3es' ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7,14).
The Companies stated that they plan to purchase ahnost all of the RECs required for 2009.
The Companies further state that they will enter into renewable energy purchase
agreements (REPAs) to meet compliance requirements for -the renainder of the E8P
period, for which they have already conducted a request for proposal (Cos. Ex. 9 at 10-11).
The Companies also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to include all of the renewable energy costs within the FAC
mechanism and not as part of any FAC deferral. The Compardes, however, recognized
that their request for proposal and procnretnent practices for renewable energy will be
subject to a prudency review and the renewable purchases subject to a financial audit

(Cos. Br. at 96-98).

Staff and OPAE/ APAC express concern with the Companies' plan to indude
renewable energy purchases and RECs as a component of the FAC mechanism (Staff Ex. 4

at 6-7; Staff Br. at 4-5; OPAB/APAC Br. at 11).

The Commissiolt notes that the renewable energy purchases and RECs

requirements are based on Section 4928.64(E), Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies' recognition that such
costs must be accounted for separately from fuel costs, and is not to be deferred, the
Commission finds that Staff s and OPAE/APAC's issue is adequately addressed.

Accordingly, with that clarification, the Commission finds that this aspect of the
Companies ESP application is reasonable and should be adopted.

2. PAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current SSO. The Companies started with the EFC rates that were

unbundled as part of the electric +sansition plan (ETP) proceedings (those in effect as of
actober 5,1999) (step #1), and then added calendar year 1999 amounts for the additional
fuel, purchased power, and environmental accounts that are included in the requested
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FAC mechanism for this proceeding (1999 data from FERC Form 1 and other fhtaiuW
records were used as the base period for the additional components that were not in the
frozen EFC rates) (step #2) (Cos. Ex. 7 at 8). The Companies then adjusted the 1999 frozen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes (step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies' most recent SSO
(i.e., the RSP) (Id.). The subsequent rate changes that occurred during the RSP period and
reflected in step #3 of the Companies' calculation included annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 2007 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in OP's
base period FAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery component that was in OP's 1999 EFC rate given that the Regulatory Asset

Charge (RAC) established in the ETP case expired (Id. at 9).

Staff argued that the actual costs should be used in det.ermining the FAC baseline
and, therefore, recommended using 2007 actual data, escalated by 3 percent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are cuaently recovering for
fuel-related costs (Id.). Additionally, Staff notes that this proposal produces a result that
is very close to the result produced by utilizing the Companies` methodology (Staff Br. at

3).

OCC recommended the use of 2008 actual fuel costs to establish the FAC baseline,

which will be reconciled to actaal costs in the future FAC proceeding (OCC Ex. 10 at 11-

14). OCC's witness testified that her concern is that if the FAC baseline is established too

low, the base portion of the generation rates (the non-FAC portion) will be established too

high (OCC Ex. 10 at 13). In its Brief, OPAE/APAC opposed the Companies' use of 1999

rates as the baseline and seems to support OCCs recommendation to use 2008 fuel costs

(OPAE/APAC Br. at 11-12). The Comparues' responded by explaining that they did not
use 1999 rates as the baseline, rather the 1999 level was just the starting point to

calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable

baseline was not appropriate as it would result in a variable non-FAC generation rate as
well since the non-FAC component of the current generation 5S0 was determined to be

the residual after subtracting out the FAC component (Id•)-

As note d- by OCC's v,r# ess, t.he-200Suctual- fuel_cos'ts were not known at the time

of the hearing (OCC Ex. 10 at 14). Thus, the Companies arni Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. While both had a different starting
point to the calculation of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline, Tlie*_'efore; based on the evidence
presented, we agree with StafYs resulting value as the appropriate FAC baseline.
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3. FAC Deferra]s

The Companies proposed to mitigate the rate impact on customers of any FAC
increases by phasing in their new FSP rates by deferring a portion of the annual
incremental FAC costs during the ESP (Cos. App. at 4-5; Cos. Ex. 3 at 11; Cos. Ex.1 at 13-
15). The amount of the incremental FAC expense that would be recovered from
customers would be Iimited so that total bill increases would not be more than 15 percent
for each of the three years of the TsSP (Id.). The 15 percent target for FAC does not include
cost increases associated with the transm9ssion cost recovery rider (TCRR) or with any
new government mandates (the Companies' could apply to the Commission for recovery
of costs incurred in conjunction with compliance of new government mandates, including
any Comm.ission rules imposed after the filing of the AEP-Ohio application (Cos. App, at
6)). The Cornpanies proposed to periodicatly reconcile the FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex. I at 14-15). Under the Companies' proposal, any
incremental FAC expense that exceeds the maximum rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 million by December
31, 2011 for CSP and $554 million by December 31, 2011 for OP (Cos. Ex, 6, Exhibit LVA-
1). If the projected FAC expense in a given period is less than the maximum phase-in
FAC rates, the Companies proposed to give the Commission the option of charging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (Id.). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carryipgg cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to

2018 (Id.).

As noted previously, Staff, OCC, and Sierra support the FAC mechanism that will
be updated and reconciled quarterly (Staff. Ex. 8 at 3-4; OCC Ex. at 11 at 4-5, 31-40; OCEA
Br. at 47-48, 67-68). Staff, OCC, and Sierra, however, oppose the creation of any long-term
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br, at 62). Similarly, the Comrnercial
Group recommended that "customers pay the full cost of fuel during the ESP"
(Commercial Group Ex. 1 at 9). Constellation argued that the deferral proposal should be
rejected because it masks the true cost of the FSP generation, deferrals have the effect of
artificially suppressing conservation, the carrying costs proposed by the Companies
would be set at the Companies' cost of capital, which would include equity, and
customers do not want to pay interest on any deferred amounts (instead, customers

wl^Zliu iather Yaywilen-the-.^-.wtE.°•r@'u^...n.-FePdwcnas tQkSOtps'l3! lein rest _(Constellation
Br. at 8-9). The Schools also questioned the need for the -phase-in of rates, as we11 as the
avoidability of the surcharge that would be created to collect the deferred fuel costs, with

carrying charges, from 2012 to 2018 (Schools Br. at 3).
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If the Commission, however, authorizes such deferrals to levelize rates during the
ESP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that do not exbend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br, at 62).
IEU also supports the use of a phase-in to stabilize rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the ESP term (IEU Br. at

27-29).

Furthermore, OCC opposed the Companies use of WACC, stating that such an
approach is not reasonable and results in excessive payments by customers (OCC Ex. 10
at 34). Through testimony, OCC asserts that the carrying charges on deferrals should be
based on the current long-term cost of debt (OCC Ex. 10 at 34-35; Tr. Vol. VI at 157-158).
However, in its joint brief, OCC see.ms to have modified its position and is now arguing
thatthe carrying charges should be calculated to reflect the short-term actual cost of debt,
excluding equity (OCEA Br. at 62). In reliance on OCCs testimony, Constellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). The
Commercial Group also opposed the use of WACC; instead, Commercill Group witness
Gorman recommended that the Companies finance the FAC phase-in deferrals entirely
with short-term debt given that the accruals are a temporary investment and not long-

term capital (Commercial Group Ex.1 at 9-11).

Additionally, the Commercial Group and OCC argned that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income taxes
(Commercial Group Ex.1 at 9-10; OCEA Br. at 63). Commercial Group witness Gorman
testified that if a company does not recover the fuel expense in the year that it was
incurred, the company will reduce its current tax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a temporary .recovery of the
fuel expense via a reduction to the current income tax expense (Commercial Group Ex. 1
at 10). Commercial Group witness Gorman then goes on to recognize that the income tax
will ultimately have to be paid after the incremental fuel cost is recovered from
customers, but states that, while deferred, the company will partially recover its deferred
fuel balance through the reduced income tax expense (Id.). To bolster their argument that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness' testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record

evidence to support its position.

- AEP--t3tnio, on ihe otner hand, arg^ued-t.?tat the calculation 4 _camning.shar'^ f_o_r

the deferrals should not be done on a net-of-tax basis. AEP-Ohio witness Assante testified
that limiting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service raternaking approach in a
generation pricing proceeding (Tr. Vol. IV at 158-160). Additionaliy, while the Coanpanies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the Companies
stated that they woald accept a modification to their ESP that eliminated such deferrals

(Cos. Reply Br. at 41-42).

To ensure rate or price stability for consumers, Section 4928,144, Revised Code,
authorizes the Commission to order any just and reasonable phase-in of any eleckric
utility rate or price established pursuant to 4928.143, Revised Code, with carrying charges,
through the creation of regulatory assets. Section 4928.144, Revised Code, also nmanclates
that any deferrals associated with the phase-in authorized by the Commission shall be
collected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, limit the time period of the phase-in or the recovery of the deferrals created by

the phase-in through the unavoidable surcharge.

Contrary to OCC and others,7we believe that a phase-in of the increases is
necessary to ensure rate or price stability and to mitigate the impact on customers during
this difficult economic period, even with the modifications to the ESF that we have made
herein. To this end, the Commission appreciates the Companies' recognition that over 15
percent rate increases on customers bills would cause a severe hardship on customers.
Nonetheless, given the current economic climate, we believe that the 15 percent cap
proposed by the Companies is too highs Therefore, we exercise our authority pursuant
to Section 4928.144, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent for
CSP and Spercent for OF for 2009, an increase of 6percent for CSP and 7percent for OP for
2010, and an increase of 6percent for CSP and 8percent for OP for 2011 are more

appropriate levels.

Based on the application, as modified herein, the resulting increases amount to
approximate overall average generation rates of 5.47 cents/kWh and 4.29 cents/kWh for

CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for t5P and OP,
respectively, in 2010; and 6.31 cents/kWh and 5.31 cents/kWh for CSP and OP,

respectively, in 2011:

Any amount over the allowable total bill increase percentage levels wlll be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less than the maximum phase-in FAC rate established herein,
the Companies shatl begin amortization of the prior deferred FAC balance and increase

ihu-PAi rates'up-tu LLLc ma,:;x.um lev^s-allmv^d^? r^duceaav existingAe-ferred FAC

expense balance, including carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remaining at the end of 2011 shall be recovered

7 See, e^g„ pCC Reply Br. at 4b-46; Constetlation Br. at 6-9.

s Numerous Setlr.rs filed in the docket by various customers confirm our belie£
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via an unavoidable surcharge. We believe that this approach balances our objeclives of
limiting the total bill incereases that customers will be charged in any one year with
minimizing the deferrals and carrying charges collected from customers.

Based on the record in this proceeding, we do not find the intervenors' arguments
concerning the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in whichthe Companies are expected to carry the fuel expenses
incurred for electric service already provided to the customers,9 we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. As explained
previously, Section 4928.144, Revised Code, provides the Commission with discretion
regarding the creation and duration of the phase-in of a rate or price established pursuant
to Sections 4928.141 through 4928.143, Revised Code. The Com.mission is not convineed
by arguments that limit the collection of the deferrals to the term of the ESP. Limiting the
phase-in to the term of the F.SP may not ensure rate or price stability for consumers within
that three-year period and may create excessive increases, which may defeat the purpose
for establishing a phase-in. The limitation of any deferrals to the ESP term may also
negate the cap established by the Commission herein to provide stability to consumers.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remaining at the end of the ESP term shall occur from 2012 to 2018 as
necessary to recover the actual fuel expenses incurred plus carrying costs.

Regarding OCC's, Sierra's, and the Cornmercial Group's xecolnmendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
basis,10 we have recently explained that this reeomnlendation accounts for the
deductibility of the debt rate, but does not aocount for the fact that the revenues collected
are taxable.11 If we were to adopt the net-of-tax recommendation, the Companies would
not recover the full carrying charges on the authorized deferrals. We believe that this
outcome would be inconsistent with the explicit directive of Section 4928.144, Revised

9 We agree with the Companies that this decision 9s consistmt with our deasion in the recent TCRR and

accoundng cases with regard to the calculatian based on the long-term cost of debt 8ae In re Cvtumbus

Southern Power Cornpany and Ohio Power Company, Case No. 08-1202-EL-UNC, Finding and Chder

(December 17, 2008) and In re Columbus Southern Power CotupamJ and Ohio Power Cornlrany, Case No. 08-

1301-EL-UNC, Finding and Order (December 19, 2006). However, we believe that, with regard to the

equity component, these cases are distirnguishable from the carsent FSP proceeding, wture we are
^b^arun^ti^stanrrar'u se.v.^ ou=r art&-raTasr5.b the romp n+ea-t ^-de.fer the collac on^f 'rsicurred

id iii onec s susgeneration costs associated with fuel over a longer period. We also believe ttlat l
reasonable in light of our reduct3on to the Comparue.d proposed FAC deferral cap, which may have the

effect of requiring the Companies bo defer a higher percrntage of FAC costs than what was otherwise

proposed.

OCEA Br, at 63-64; Commen-ial Group Ex. I at 9-10.

In re Ohio Edison Co., The C:laveland Ekctrrc Itluurinating Co.. Toledo Edison Co., Case No. 07-951-E1-AIIL et

al., Opinion and Order at 10 aanuary 21,2009).

10
13
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Code: "If the conunissiori s order includes such a phase-in, the order also shall provide
for the creation of regulatory assets pursuant to generally accepted accounting principles,
by authoriz.ing the deferral of incurred costs equal to the amount not collecbed., plus
carrying charges on that amount." Therefore, we find that the carrying charges on the
FAC deferrals should be calcalated on a gross-of-tax rather than a net-of-tax basis in order
to ensure that the Companies recover their actual fuel expenses. Accordingly, we modify
the deferral provision of the Companies' ESP to lower the overall amount that may be

charged to customers in any one year.

B. Incrementat Carrvins Cost for 2001-2008 Environmental Investment and the

Carr)ing Cost TZate

A component of the non-FAC generation increase is the incremental, ongoing

carrying costs associated with envirorunental investrnents made during 2001-2008. The
Companies propose to include, as a part of their ESP, costs dimctly related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on environmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the. incremental amount of the
environmental invesfinents made at their generating facilities from 2001 to 2008, The
Companies' annual capital carrying costs for the incremental 2001-2008 environmental
investments not currently reflected in rates equals $84 mi3lion for OP and $26 mil3ion for
C3P. The Compani.es' F5P includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company multiplied by the

carrying cost rate.

Each company's capital expenditures in the ESP are deterrnined by the
expenditures made since the start of the market development period as offset by the
estimate included in the Companies' rate stabilization plan (RSP) case, Case No. 04-169-
EL-UNC, and the environmental expenditures included in the Campanies' adjustments
received in the RSP 4 Percent Cases12 (Cos. Ex. 7 at 15-17, Exhibits PJN-8, P]N-12)• The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environmental investment. CSP and OP utilized a
capital structure of 50 percent common equity and 50 percent debt to calculate the
carrying charges, asserting that such is consistent with the capital structure as of
March 31, 2008, and consistent with the expected capital structure during the ESP period.
Short-term debt and the Gavin Lease were excluded from OP's capital structure. AEP-

rent _Ca<es. AEP-OIu O also_arguues, . t - _.s ui.,E .....avc.e$^L.,. - a ^:. d Pp.-r_vYa. -.-ll o s 1`CS-ifYat-sfiJ.Cti-- }^o R^ ..^

that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROE as used by the Comaussion in the proceeding to tranafer

12 !a Te Colum3us Southern Power Campany and Ohio Power Conrpany, Case Na4- 07-1132-EL-UNC, 07-1191-

EL-UNC, and 07-1278-EI.-TJNC (RSP 4 Pe:cent Cases).
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MonPower`s certified territory to CSP (Monpower Transfer Case)13 (Cos. Ex. 7 at 16-17,
19, Exhibit PJN-8, Exhibits PJN-10 - PJN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs

associated with capitalized investments to comply with environmental requirements
made between 2001-2008 that are not cu.rrently reflected in rates (Staff Ex. 6 at 2, 4-5).
Staff confirmed that AEP-0hio's estimated revenue increases for incremental carrying
costs associated with additional envirorunental investments in the amounts of $26 millfon
for CSP and $84 million for OP are not currently reflected in rates (Id.).

OCEA and OEG oppose the Companies' request for recovery of environmental

carrying charges on investments made prior to January 1, 2009. OEG contends that the
rates in the RSP Case included recovery for environmental capital improvements rnade
through December 31, 2008, as reflected in the RSP 4 Percent Cases. Further, OCEA and
OEG argue that SB 221 only permits the recovery of carrying costs associated with
environmental expenditures that are prudently incurred and that occur on or after
January 1, 2009, pursuant to Section 4928.143(B)(2)(b), Revised Code (OCEA Ex. 10 at 32;
OEG Ex. 3 at21). Thus, OCEA reasons that approval of such expenditures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies' increases due to envirorunental capital additions made
after January 1, 2009, in the ESP in accordance with Section 4928.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and Kroger argue that the Companies assertion that
existing rates do not reflect envirorunental carrying costs ignores the Companies' non-
environmental investment and the effects of accumulated depreciation and, therefore,
according to OEG and Kroger, fails to demonstrate any net under-recovery of generation
costs in total by the Companies (OEG Ex. 3 at 21; Kroger Ex. 1 at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the
earnings to make the environmental investments (OCEA Ex. 10 at 32; APAC/OPAE Br, at

5-6).

Further, OCEA asserts that there are several reasons that the Companies' attempt

to recover envirorunental carrying cost during the ESP is unlawful. OCEA contends that
it is retroactive ratemalcing14 and Senate Bill 3, which was the gove.nvng law from 2001 to
2005, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,
applicable to 2006 through 2008, included lirnitations on the rate increases. Therefore, the
Companies can not collect now for costs incurred during those periods. Further, OCEA

13 jn the Matter of the Transfer of Monongaheta Pomer Company's Cerfi;^ted Territory in Ohia ta & Cotrr.nbus

Southern Pozver Company, Case No, 05-765rEl.dJrlC.

14 Keco lndustries, Inc. v, Cineinnaft & Suburban Bell Tel. Cn. (1957),166O1rio St. 25.
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states that allowing for recovery of such environmental carrying costs would aLso violate

the Stipulation and the Commission's order in the ETP case.15

OCEA argues that, should the Commission aIIow AfiP-Ohio to recover carying
costs on environmental investments, the Coampanies carrying charges should be based on
actual investments made, not actual and forecasted environmental expenditures, and the
carrying costs should be adjusted. More spetifically, OCEA recommends that because the
Companies failed to provide any support or explanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Commission should not grant recovery of these aspects of the Companies request.
Additionally, OCEA and lEU argue that the proposed carrying cost rates do not reflect

actual financing for environmental investments, which could impact the calculaflon of the

carrying cost rates (IBU Br. at 21-22, citing fEU Ex. 7 at 132-133; Tr. VoL XI at 111-113;

OCEA Br. at 71-72). The carrying cost rates, according to IEU and OCEA, should be
revised to reflect actual financing, including the use of pollution control bonds that have

been secured by the Companies (Id.). To support their arguunent, IEU and OCEA rely on

Staff witness Cahaan who testified at the hearing that "if specific financing mechanisms
can be identified that would be appropriate and applicable to the assets being financed, I
see no reason why those shouldn't be specifically used"16 (IEU Br. at 21-22; OC.EA Br. at

72-73). However, Staff witness Cahaan also stated that "[Alt the time when we looked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of

„
equity of the company, 17 which is consistent with his prefiled testimony that said: "1
have examined the carrying costs rates provided to Mr. Soliman and found them to be

reasonable" (Staff Sx.10 at 7).

OCEA also reconnmends that the carrying costs for deferraLg of envirornmental costs

be revised to reflect actual shoxt-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
originat cost of the environmental investment but at cost minus depreci.ation. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaking, but overstating the depreciation
component. OCEA also advocates that the carrying cost rates, 13.98 percent for OP and
14.94 percent for CSP, are too high in light of the economic environment at this time
(OCEA Br. at 73-74). Finally, OCEA urges the Commission tro offset the Companies'
request for carrying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for "qualified

'' __ s ^.- -n-production achvt^ies ziicorne' equal ia is ^rcer,^ rtr "° -̂-nâ  •a ^,•t in fl^° -a

15 In the Matter of the Application af Cotumbas 9onthent Pawer ComYamJ and Ohio Power Cornyany for AFTpraonl

of Their Eleciric Transition Plans and for' Reaeipt of Transition Revenues, Case Nos. 99-7729-EI.-STP a7x199-

1730-ELETP, Opu don and Order (Septzmber 28, Z000).

16 Tr. Vol. X[I at 237.
17 Id.
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thereafter. IEU, OEG, and OCEA request that the Coinmission adjust the carrying costs
for the Section 199 deduction as the Conuni,ssi.on has found appropriate in the
Companies' 07-63 Caseis and in the FirstEnergy ESP Case. OCF.A argues that while
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automatically recover
the cost of federally mandated carbon or energy taxes, which will be passed on to
customers, customers should be afforded the benefits of the Section 199 tax deduction
(OCEA Br. at 74-75; IEU Br. at 21; IEU Ex.10 at 6; OEG Ex. 3 at 23).

The Companies emphasize that their request for carrying costs is for the
incremental carrying charges on the 2001-2008 investments that the Companies will incur
post-January 1, 2009. AEP-Obio explained that the carrying costs themselves are the costs
that the Companies will incur after January 1, 2009, and, therefore, the Companies reason
that the "without limitation" language in Section 4928.143 B 2, Revised Code, supports
theix request (Tr. Vol. XIV at 93, 114). AEP-Ohio stresses that 5ection 4928_143(B)(2),
Revised Code, is the basis.for the carrying cost recquest as opposed to paragraph (B)(2)(a)
of Section 4928.143, Revised Code, as OCEA and OEG claim and, therefore, the arguments
as to retroactive ratemaking are misplaced (Cos. Reply' Br, at 29-M). Further, the
Companies insist that Section 492$.143(B)(2)(b), Revised Code, supports their request, as
the carrying charges are necessary to recover the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the genera.tton units
operating. The Companies assert that the operating costs of their generation units remain

well below the cost of securing the power on the market (Cos. Ex. 7-B at 7).

As to the clauns that the carrying costs are aver'stated, the Companies claim that
the levelized depreciation approach used by the Companies is better for customers than
traditional ratemaking given the relative newness of the environmental investments (Tr.
Vol. V at 55-56; Tr. Vol. VII at 22-23). The Companies also argue that the Companies
investments in en.vironmental compliance equipment during 2001-2008 were not factored
into the rates unbundled in 2000 and capped under the ETP case as alleged. The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exlvbits PJN-8 - PJN-9 and PJN-12). The Companies reply that the
intervenors request to adjust carrying charges for the Section 199 deduction is flawed.
AEP-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AET'-Ohio asserts has been recognized by FERC and the
Financial Accounting Standards Board. The Companies further note that IEU witness

- - ta^cxate fi'r. Vol.B̂owser indeed confumecLtiac ^cuorri^9 does :^ot:edase ^e-s+^t*^tn*

XI at 271-273). The Companies also argue, and IEU witness Bowser agreed, that the

Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

1$ In re Columbus Soufhern Power Company and Ohio Power Company, Case No. 07-6.3-ELrUNG Opiniori and

Order (October 3, 2007) (07-63 Case).
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AEP-Ohio is reduced if one of the other AII' Corporation operating affiliates is not

eligible for the Section 199 deduction (Cos. Br. 36; Tr. Vol. )fI at 266-267). Accordin.gly, the

Companies state that AEP-Ohio has not been able to take the full deduction (Tr. Vol. )(TV

at 115-117). Further, the Companies argue that the intervenors have misinterpret:ed the
Comntission's decision in the FirstEnergy ESP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reasons, the Companies
request that the Commission reconsidex adjusting carrying charges for the patential

Section 199 deduction.

Upon review of the record, we agree with Staff that AEP-0hio should be allowed

to recover the incremental capital carrying costs that will be incurred after January 1,

2009, on past environmental investments (2001-2008) that are not presently reflected in the

Companies' existing rates, as contemplated in AEP-Ohio s RSP Case. Further, the
Commission finds that this decision regarding the recovery of continuing carrying costs

on environrnental investments, based on the WACC, is consistent with our decision in the
07-63 Case and the RSP 4 Percent Cases. Additionally, we agree with Staff that the

levelized carrying cost rates proposed by AEP-Ohio are reasonable and, the.refore, should

be approved. We further find, as we concluded in the FirstEnergy ESP Case, that
adequate modifications to the Companies' ESP application have been made in this order
to account for the possibility of any applicable Section 199 tax deductions.

C. Annual Non-FAC Increases

The Companies proposed to increase the non-FAC portion of their generation rates
by 3 percent for CSP and 7 percent for OP for each year of the ESP to provide a recovery
mechanism for increasing costs related to matters such as carrying costs associated with
new environmental investments made during the ESP period, increases in the general
costs of providing generation service, and unanticipated, non-rnandated generation-
related cost increases. Specifically, as part of this autornatic increase, the Companies
intend to recover the carrying costs associated with anticipated environrnental
investments that will be necessary during the ESP period (2009-2011) (Cos. Br. at 27; Cos.

Reply Br. at 46-49). The Companies argued that the annual increases are not cost-based

and are avoidable for those customers who shop. The Companies also proposed two
exceptions to the fixed, annual increases, one for generation plant closures and the other

for OP's lease associated with the scrubber at the Gavin Plant, which would require
addiEiona'1 Comrr[ission appFoval-:wu g-the ]35P: ?ftr-gstabl;ahing 4he-F-4C co1iaponent
of the current-generation 530 to get a FAC baseline, the Companies determined that the

remainder of the current generation SSO would be the non-FAC base component.

The intervenors oppose automatic annual increase; in the non-FAC component of
the generation rate, and argue that any generation increases should be cost-based (TEU Br.
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at 24; OPAE/APAC Br. at 6; OEG Br. at 12; OCEA Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 million for CSP and
$262 miilion far OP, the annual increases should be disallowed (OEG Ex. 3 at 18-19);

Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associated

with the non-FAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and OP's recommended annual, non-FAC increases of 3 and 7

percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more

appropriate escalation of the non-FAC generation component would be half of the

proposed amounts; therefore, recommending annual increases of 1.5 percent for CSP and

3.5 percent for OP (Id.). Staff witness Cahaan rationalized the proposed reduction by
stating that "an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.

With the recent financial crises, we are entering a recessionary, and possibly a
deflationary, period and any expectations of price increases need to be revised

downward" (Id.). Furthermore, while recognizing that the ultirnate balancing of inte.restg
lies with the Commission, Staff witness Cahaan testified tbat Staff's recommended
reduction in the proposed increases was a reasonable balance between the Companies'
obligation and costs to serve customers and the current economic conditions (Tr. Vo1, XII

at 211). The Companies rejected Staff's rationalization for the reduction in their proposed

non-FAC increases (Cos. Reply Br. at 49). IEU also rejected Staff's rationalization for the

reduction, arguing that no autoanatic increases are warranted (IEU Br. at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future environmental
requirements, Staff witness Soliman also recommended that AEP-Ohio be permitted to
recover carrying costs for anticipated environmental investments made during the ESP

period (Staff Ex. 6 at 5). Staff recornmended that this recovery occur thrnugh a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the iutvestments have been made
(Staff Br. at 6-7). Specifically, Staff suggested that the Commission require the Companies
to file an application in 2010 for recovery of 2009 actual envirortmentat investment cost
and annually thereafter for each succeeding year to reflect actual expenditures (Tr. Vol.

XII at 132; Staff Ex. 10 at 7). OCEA seems to agree with Staff s recommendation (OCEA

Br. at 71).

The Companies further respond that Section 4928.143, Revised Code, does not
require that the SSO price be cost-based and, instead, Section 4928.143(B)(2)(e), Revised
Code, authorizes electric utilities to include in their ESP provisions for autoxnatic
increases in any component of theSSO price (Cos. Reply Br. at 48-49).
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The Commission finds StafPs approach with regard to the recovery of the carrying
costs for anticipated environmental investments made during the FSi' to be reasonable,
and, therefore, we direct the Companies to request, through an annual filing, recovery of
additional carrying costs after the investments have been made-

We also agree with Staff that the economic conditions must be balanced against the
Companies provision of electric service under an ESP. In balancing these two interests,
as well as considering ali components of the ESP, we believe that it is appropriate to
modify this provision of the Companies' ESP and remove the inclusion of any automatic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual generation increases that are not cost-based, but
that are significant, equaling approximately $87 million for C'SP and $262 million for OP
(see, i.e., OCEA Br. at 29-30, citing Tr. Vol. XIV at 208-209). We also believe the
modification is warranted in light of the fact that we have removed one of the Compani.ea
significant costs factored into establishing the proposed automatic increases.
Accordingly, we find that the b'SP should be modified to eliminate any automatic

increases in the non-FAC portion of the Companies' generation rates.

IV. DISIRIBUTION

A. Annual Distribution Increases

To support initiatives to improve the Companies' distribution system and service
to customers, the Companies proposed the foIlowing two plans, which will result in

annual distribution rate increases of 7 percent for CSP and 6.5 percent for OP:

1. Enhanced Service Reliability Plan fESRPI

The Companies proposed to implement a new, three-year ESRP pursuant to
4928.143(B)(2)(h), Revised Code,19 which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a distribution autornation initiative, and an
enhanced overhead inspection and mitigation iriitiative (Cos. Ex.11 at 3). While noting
that they are providing adequate and reliable electric service, the Companies justify the
need for the ESRP by stating that customers' service reliability expectations are inereasing,
and in order to maintain and enhance reliability, the ESRP is required (Id. at 3, 8, 10-14).

faZOl,io -f•,•.-rtl:er states that flte -t.hzee_-sear ..k'RP< consisting of the four reliability

19 pn page 72 of its brief, the Compatties xely on Section 4928.154(B)(2)(h), Revised Code, to support their

request to receive cost recovery for the inereme.ntal cosis of the incremental f;SR1'. activities. We ate
assuming that the reference was a tqpographical error and that the Comparues intended to cite to
Section 4928.193(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-51).
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programs, is designed to moderziize and improve the Companies' distribution

infrastructure (Id.).

(a) Enhanced vetretation ini.tiative

The Companies state that the purpose of this new initiative is to improve the
customer's overall service experience by reducing and/or eliminating momentary
interrnptions and/or sustained outages caused by vegetation_ The Companies proposed
to accomplish this goal by balancing its performance-based approach to reflect a greater
consideration of cycle-based factors (Id, at 26-28). The Companies state that under their
proposed vegetation initiative, they will employ additional resources (approximately
double the current number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduling, increase the level of vegetation management work
performed so that all distribution rights-of-way can be inspected and naiuttained, and
utilize improved technologies to collect tree inventory data to optimize planning and
scheduling by predicting problem areas before outages occur (Id. at 28-29).

(b) Enhanced undernround cable initiative

The Companies state that the purpose of this initiative is to reduce momentary
in.tesruptions and sustained outages due to failures of aging undgru ln cable. The
Companies plan to target underground cables manufactured prior replace
and/or restore the integrity of the cable insulation (Id. at 31).

(c) D^ tribution automation (DA13nitiative

The Companies explain that DA is a critical c(ymponent of their proposed
gridSMART distribution initiative that is described below. DA is an advanced technology
that improves service reliability by minimizing, quiclcly identifying and isolating faulted
distribution line sections, and remotely restoring service interruptions (Td. at 34-35).

(d) Enhanced overhead insQection and rnitiQation initiative

The Companies state that the purpose of this initiative is to improve the customef s
overall service experience by reducing equ-ipment related momentary interrupptions and
sustained outages. The Companies intend to accomplish this goal through a

-cor, rehms:veoverhea3--inapectionprocess fifwtwillpmactively identify equipment that

is prone to fail (Id. at 18). The Companies also state that the new program W go ond

the current inspection program required by the electric service and safety (ESSS) rules,
which is a basic visual assessment of the general condition of the distribution facilities, by
conducting a comprehensive inspection of the equipment on each structure via walking
the circuit lines and physically climbing or using a bucket truck to inspect (Id. at 19). In
conjunction with this program, AEP-Ohio proposes to focus on five targeted overhead
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asset initiatives, including cutout replacement, aazester replacement, recloser replacement,
34.5 kV protection, and fault indicator (Id. at 20-22).

Generally, numerous intervenoxs and Staff opposed the distribution initiatives and
cost recovery of such initiatives through this proceeding. Many paTti-es advocated for
deferral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future distribution base rate case (Staff Br. at 7; Staff £vc. 1 at 6-7; OPAE/AI'AC at 19; IELI
Br. at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br. at 6). Further, OCEA argued that
the Companies have not demorwtrated that the ESRP is incremental to what the
Companies are required to do and spend under the current ESS5 rules and current

distribution rates (OCEA Br, at 44; <7C.'C Ex. 13 at 8-11). While supporting several aspects

of the Companies ESRP programs, Staff witness Roberts also questioned the incremental
nature of the proposed BSRP programs (Staff Ex. 2 at 46,13,17,18; Tr. Vol. VIII at 70-77).

The Commission agrees, in part, with Staff and the intervenors. The C:ommission

recognizes that Section 4928.143(B)(2)(h), Revised Code, authorizes the Companies to
include in its ESP provisions regarding single-issue ratemaking for distribution

infrastructure and modernization incentives. However, while SB 221 may have allowed
Companies to include such provisions in its ESP, the intent could not have been to
provide a 'blank eheck' to electric utilities. In deciding wltether to approve an ESP that
contains provisions for distribution infrastructure and modernization incentives, Section
4428.143(B)(2)(h), Revised Code, specifically requires the Conunission to examine the
reliability of the electric utility's distribution system and ensure that customers' and the
electric utllities expectations are aligned, and to ensure that the electric utility is
emphasizing and dedicating sufficient resources to the reliability of its distribution
system. Given AEP-Ohio s proposed ESRP, the only way to examine the full distribution
system, the reliabiHty of such system, and customers' expectations, as well as whether the
programs proposed by AEP-Ohio are °enhanced" initiatives (truly incremental), is

through a distribution rate case where all components of distrr ibution rates are subject to

review. Therefore, at this time, the Comntission denies the Companies' request to
implement, as well as recover costs assaciated therewith, the enhanced undergroun.d

cable initiative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we concur with OH'A.
"The record in this case reflects the fact that the distribution prong of AEP's electric
service deserves further Commission scrutiny - but not in the context of this accelerated

ESP proceeding" (OHA Br. at 17).

Nonetheless, the Comuussion finds that AEP-Ohio has demonstrated in the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the implementation of the enhanced vegetation initiative, as
proposed as part of the three-year ESRP, to support an incrementaZ level of relaability
activities in order to maintain and improve service levels. The Companies current
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approach to its vegetation management program is mostly reactive (Staff Ex. 2 at 10).

While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain incidents and
problems, but that also proactively limfts or reduces the impact of weather events or
incidents. In addition to reacting to problems that occur, it is imperative that AEP-Ohio
implements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the record that increased spendirtg eannarked for
specific vegetation initiatives can reduce tree-caused outages, resulting in better reliability
(Cos. Ex, 11 at 27-31). OCC witness Cleaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that incorporates a cycle-based tree-trimming program with a performance-based

program (C7CC Ex. 13 at 30, 35). Staff witness Roberts further supported the move to a
new, four-year cycle-based approach and recommended that the enhanced vegetation
initiative include the following. end-to-end circuit rights-of-way inspections and
maintenance; mid-point circuit inspections to review vegetation clearance from
conductors, equipment, and facilities; greater clearance of all overhang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property owner s permission can be secured, and using technology to collect

tree inventory data to optimize planning and s+cheduling (Staff Ex. 2 at 13).

The Commission is satisfied that the Companies have demonstrated in the record
that the costs associated with the proposed vegetation initiative, included as part of the
proposed three-year F.SRP, are incremental to the current Distribution Ve$etation
Management Program and the costs embedded in distribution rates (Cos. Ex-11 at 26-31).

SpecificaIly, the Companies proposed to employ additional resources in Ohio, place a
greater emphasis on cycle-based planning and schedulmg, and increase the level of

vegetation management work performed (Id. at 28-29). Although dCC"s witness

questions the incremental nature of the costs proposed to be included in the enhanced
vegetation initiative, OCC offered no evidence that the proposed initiative is already
included in the current vegetation management program, and thus; is n.ot incremental
(OCC Ex.13 at 30-36). Rather, CCC seems to quibble with the definition of "enhanced."
C7CC witness Cleaver stated: "t recommend that the Commission rule that the Company's
proposed Vegetation Management Prograins, while an irnprovement over its current

performance based program, is not an enhancement but rather a reflection of additional tree

trimming needed as a result of their prior program" (Id. at 35 (emphasis added)).

Furthermore, we believe that the record clearly reflects customers' expectations ^
caused ou^ges service rt rsaptiar^s; and rel^'si ^ sf uGtoTt?e's' service?a We
believe that, presently, those customer expectations are not-al'zgned with the Companies'
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe that the Companies proposal for a new vegetation initiative more closely aligns

20 A common theme from the customers throughout the local public hearings was that outages due to
vegetation have been probleniatic.
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the customers' expectations with the Companies' expectations as it relates to tree-caused
outages, importance of reliability, and the increasing frustration surrounding momentary
outages with the emergence of new technoiogy.

Accordingly, in balancing the customers' expectations and needs with the issues
raised by several intervenors, the Commission finds that the enhanced vegetation
initiative proposed by the Companies, with Staff's additional recommendations, is a
reasonable program that will advance the state policy. To this end, the Commission
approves the establishment of an ESRP rider as the appropriate mechanism pursuant to
Section 4928.143(B)(2)(h), Revised Code, to recover such costs. The ESRP rider initially
will include only the incremental costs associated with the Companies' proposed
enhanced vegetation initiative (Cos. Ex.11 at 31, Chart 7) as set forth herein. Consistent
with prior decisions,n the Commission aiso believes that, pursuant to the sound policy
goals of Section 4928.Q2, Revised Code, a distribution rider established pursuant to
Section 4928.143(B)(2)(h), Revised Code, should be based upon the electric utility's
prudently incurred costs. Therefore, the ESRP rider will be subject to Commission review

and reconciliation on an annual basis.

As for the recovery of any costs associated with the Companies` remaining
initiatives (i.e., enhanced underground cable initiative, distribution automation initiative,
and enhanced overhead inspection and nv.tigation initiative), the F5'RP rider will not
include costs for any of these programs until such time as the Commission has reviewed
the programs, and associated costs, in conjunction with the current distribution system in
the context of a distribution rate case as explained above. If the Commission, in a
subsequent proceeding, detemunes that the programs regarding the remaining initiatives
should be implemented, and thus, the associated costs should be recovered, those costs
may, at that time, be included in the ESRP rider for future recovery, subject to

reconciliation as discussed above.

2. GridSM.ART

The Companies propose, as part of their ESP, to initiate Phase 1 of gridSMART, a

three-year pilot, in northeast central Ohio. GridSMART will include three main
components, AMI, DA, and Home Area Network (HAN). The AMI system features
include smart meters, two-way cottununications networks, and the information
technology systems to support system interaction. AEP-Ohio contends that AMI wi12 use
intemzd communica -ons systems-ts convey-rea}=w:z€ anergy=asage-a `+dIoadinforrnarior
to both the customer and the company. According to-the Companies, AMI w311 provide
the capabiiity to monitor equipment and convey information about certain malfunctions
and operating conditions. DA will provide real-time control and monitoring of select

21 In re Ohio Edison Co., The C1eoeland Elecfric IRumina[ing Co., Toledo Edison Co., Case No. 08-935-EIr56o,

Opinion and Order at 41 (December 19, 208).
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electrical components with the distribution system, in.clud'ang capacitor banks, voltage
regulators, reclosers, and automated line switches. HAN will be instaRed in the
customer's home or business and will provide the customer with inforrnation to allow the
customer to conserve energy. HAN includes providing residential and business
customers wha have central air conditioning with a programmable cornmunacating
thermostat (PCT) and a load control switch (LCS), which is installed ahead of a major
electrical appliance and will turn the appliance on and off or cycle the appliance on and
off. AEP-Ohio reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and will yield the most significant demand response
benefit (Tr. Vol. III at 304). LCS witi provide customers who have a direct load control or
interruptible tariff the ability to receive commands from the meter and the option to
respond and signal the appropriate action to the meter for confirmation. The Companies
propose a phased-in implementation of Phase 1 gridSMART to approxunately 110,000
meters and 70 distribution circuits in an approxitnately 100 square mile area within CSP's
service territory (Cos. Ex. 4 at 9, 12-13; Tr. Vol. lII at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridSlvlART
Phase 1 program. The Companies propose a phased-in approach to fully implem.ent
gridSMART throughout their service area over the next 7 to 10 years, if granted
appropriate regulatory treatment. The Companies estimate the net cost of gridSNIART
Phase 1 to be approximately $109 million (including the projected net savings of $27
million) over the three-year period (Cos. Ex. 4 at 15-16, KLS-1). The rate design for
gridSMART includes the projected cost of the program over the life of the equipment.
The Companies have requested recovery during the ESP of only the costs to be incurred
during the three-year term of the ESP (Cos. Ex.1 at DMR-4). Thus, AEP-Ohio asserts that
it is inappropriate to consider the long-term operational cost savings when the long-term
costs of gridSMART have not been induded in the ESP for recovery.

Although Staff generally supports the Companies' irnp7.emerrtation of gridSMART,
particularly theAMI and DA components, Staff raises a few concerns with this aspect of
the Companies' FSP appiication. Staff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing

costs currently recovered in the Companies' rates (Staff Ex. 3 at 3). Staff argues that there

is no reason for the Companies to restrict the PCTs to customers with air conditioning
oniy, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning or other electrical appliances (Staff Br. at

'I`L̂ .- 3taC£ anc -'vCi. also argue tict- eustor.e:s -wqao #,ave invested in acTv_aarced
technological equipment for griclSMART will not benefit from dynamic pricing and time
differentiated rates if the Companies do not simultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer some form
of a critical peak pricing rebate for residentiat custortiers, and some form of hedged price
for commercial customers for a fixed amount of the customers' demand (Staff Ex. 3 at 5).
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I'urther, Staff argues that the Companies gridSMART proposal does not contain

sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that AEP-Ohio
did not quantify any customer or societal benefits of the proposed gridSMART initlative
(Staff Br. at 12-13). Staff notes that according to the Companies, DA will not be
implemented until 2011, the third year of the FSP, and that the ESP proposes to irestall DA
beyond the Phase I gridSMART area (Tr. Vol. III at 246). Staff opposes DA outside of the
Phase I area because the Compatues cannot estimate the expected reliability

improvements associated with the installation of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gidSMART, per AEP-Ohio's
proposal, is to be recovered by adjusting distribution rates. Staff is opposed to increasing

distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recommends that a
rider be established and set at zero. The Staff argues that a rider has several benefits over
the proposed increase to distribution rates, including separate accounting for gri.dSMART
costs, an opportunity to approve and update the plan annualty, assurance that
expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery. Pinally, Staff also advocates that the Companies share the
financial risk of gridSMART between ratepayers and shareholders, as there is a benefit to
the Companies. Additionally, Staff questions whether gridSMART will meet zninirnum
reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a study that
quantifies both customer and societal benefits of its gridSlvlAIZT plan (Staff Br. at 14).

OCC, Sierra, and OPAE/APAC argue that the Companfes ESP fails to
demonstrate that its gridSMART program is cost-effective as required by Sections
4928.02(D) and 4928.64(E), Revised Code, and state that AEP-bhio's assumption that the
societal and customer benefits are self-evident is misplaced (OCEA Br. at 77-80;
OPA33/APAC Br. at 17-18). OCC, Sierra, and OPAE/APAC note that there are a number
of factors about the program that the Companies have not determined or evaluated,
which are essential to the Commission`s consideration of the plan. C7CC, Sierra, and
OPAE/APAC state that the Companies have failed to inciude any full gridSMART
implementation plan or costs, the anticipated life eycle of various components of
gridSMART, a methodology for evaluating perfonnu'ice of gridSMART Phase I, an

estimate of a customer's bill savings, or the positive impact to the environnment or job
creation (OCEA Br. at 79-80; OPAE\APAC Br. at 17-15). Further, OCC's witness states
that the ESP fails to acknowledge that full system implementation is required before
man the benefiEs of grid5'I^fST can aC tually--be-rea'.md-((YC^'yY. n-a# b). OCC
recommends that Phase I have its own set of performance measures, a more detailed
project plan, including budget, resource allocatiorn, and life cycle operating cost
projections for the full 7-10 year implementation period of gridSMART and beyond, and

performance measures for the Commission°s approval (C'iCC 9?x.12 at 13).
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AEP-Ohio regards the Staff's proposal to offer PCTs to any customer as overly
generous, particularly given that Staff is recommending that the. rider be set initially at
zero (Cos. Br. at 68-69). AEP-Ohio also submits that it has committed to offering new
service tariffs associated with Phase I of gridSMART once the technology is installed and
the billing functionalities available (Cos. Ex. 1 at 6; Tr. Vol. III at 304305; Cos. Br. at 68-
69). Further, regarding Staff's policy of risk-sharing, the Companies contend that the
assertion that the gridSMART investment benefits CSP just as much as it does customers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AEP-Ohio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companies are unclear how the Staff expects to determine whether
gridSMART meets the minimum reliability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to gridSMART Phase I is inappropriate, primarily because strict
accountability for achieving the expected reeliability impacts does not take into account the
many dynami.c factors that impact service reliability index performance.. Moreover,
accurate measurement and verification of the discrete iunpact of gridSMART deployment
on a particular reliability index would be difficult. The Companies also explain that the
expected reliability impacts provided to the Staff were based on good faith estimates of
the full implementation of gridSMART Phase 1 as proposed by the Companies. Thus, the
Companies would prefer the establishm.ent of deployment project milestones as opposed

to specific reliability impact standards.

Although the Companies .maintain that their percentage of distribution increase is
reasonable and an appropriate part of the ESP package, in recognition of Staff's preference
for a distribution rider and to address various pazties' concerns regarding the accuracy of
AEP-Ohio's cost estimates for grid'SMART Phase I, the Companies would agree to a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on CSP's prudently incwrred net costs (Cos. Reply Br. at 70; Cos.

Ex. 1, Exhibit DMR-4).

The Conunission believes it is important that steps be taken by the electric utilities
to explore and implement technologies, such as Atvti, that will potett.tially provide Iong-
term benefits to customers and the electric utitity. GridSMART Phase I will provide CSP
with beneficial information as to implementation, equipment preferences, customer
expectations, and customer education requirements. A properly designed AMI system
ancan decrease the -saise- aruci r'iuratiorrvf-electricoutab M-am , eliablesP.ndceis
clearly beneficial to CSP's customers. The Commission strongly supports the
implementation of AMI and DA, with HAN, as we believe these advanced technologies
are the foundation for AEP-0hio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, cv-e encourage CSP to be rnore
expedient in its efforts to implement these components of gridSMART. While we agree
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that additional information is necessary to implement a successful Phase I program, we
do not believe that all information is required before the Commission can concl.ude that
the program is beneficial to ratepayers and should be implemented. Therefore, we will
approve the development of a gridSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed ann.ual increase to distribution rates, including
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and an
opportunity to audit expenditures prior to recovery. The Commission notes that recent
federal legislation makes matching funds available to smart grid projects. Accordingly,
the Companies' gridSMART proposal contained in its proposed ESP to recover $109
million over the term of ESP, should be revised to $54.5 million, which is half of the
Companies rec]uested amount. Additionally, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestment Act of 2009
for the balance of the projected costs of gridSMART Phase I. The gridSlV1ART rider shall
be initially established at $33.6 million for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company's prudently incurred costs.

With the creation of the ESRP rider and the gridSMAR'T rider, the Commission
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for OP to recover the costs for the ESRP and grid.SMART programs are
unnecessary and should be rejected. Accordingly, the Cotnmission finds that AEP-Ohio's
proposed ESP should be modified to include the ESRP rider and the gridSMART rider, as
approved herein, and to eliminate the annual distribution rate increases.

8. Riders

1, Provider of Last Resort POLRI Rider

The Companies proposed to include in their ESP a distribution non-bypassable
POLR rider (Cos. App. at 6-8). The POLR charge was proposed to collect a POLR revenue
requirement of $108.2 million for CSP and $60.9 million for OF (Cos. Ex, 2-A at 34; Cos.
Ex. 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POLR,22 and thus, the proposed POI.R charge is based on a quantitative analysis of
the cost to the Companies to provide to customers the optionality associated with POLR
service (Cos. Ex. 2-A at 25-26). AEP-Ohio argued that this charge covers the cost of
allowing a customer to remain with the Companies, or to switch to a Competitive .Retail
Electric Service C ) provider arand en retarri w tite-Compafci&-SSO ai^^bt'̂ pph'g

(Id.). To further support the proposed increase, the Companies added that their current
POLR charge is significantty below other Ohio electric utilities' POLR charges (Cos. Ex. 2
at 8). The Companies utilized the Black-Scholes Model to calculate their cost of fulfilling

22 See Section 4928.141(A) and 4928.14, Revised Code.
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the POL1t abligation, comparing the customers rights to "a series of options on power"
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEP-Ohio listed the five quantitatave inputs used in
the Black-Scholes Model: 1) the market price of the underlying asset; 2) the strilce price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Companies assert that the resulting POLR charge is

conservatively low (Cos. Br, at 44).

The numerous intervenors and Staff opposed the level of POLR charge proposed
by the Companies, as well as the use of the Black-Scholes Model to calculate the POLR
charge (OPAE/APAC Br. at 14-17; C)CC Fx. 11 at 8-14). Specifically, OCC and others
questioned the use of the LIBOR rate as the input for the risk-free interest rate (Tr. Vol. X
at 165-182.,188-189; Tr. Vol. XI at 166-182). Staff questioned the risk that the P(7LR charge
was intended to compensate the Companies for, explaining that there are only two risks
involved: one risk is the risk of customers returning to the SSO and the other risk is that
the customers leave and take service from a C:RlA'i provider (migration risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with cnstomers retuxning to
the SSO could be avoided by requiring the customer to return at a market price, instead of
the SSO rate, which would either be paid directly by the returning customer or any
incremental cost of the purchased power could be flown through the PAC (Id.). Staff
witness Cahaan admitted that if customers are permitted to return at the SSO rate,
without paying the market price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be required to

purchase, then the Companies would be at risk (Tr. VoL XIII at 36-37). Thus, Staff witness

Cahaan concluded that, if the risk of returning is addressed, then the migration risk is the
only risk that should be compensated through a POLR charge (Id. at 7).

The Companies responded that their risk is not alleviated by customers agreeing to

return at market price, arguing that futarre circumstances or policy considerations may
require them to relieve customers of their promises to pay market price when
circumstances change (Cos. Ex. 2-A at 27-30). AEP-Ohio's witness expressed skeptici,sm
as to a future Commission upholding such promises (Id). AEP-Ohio also opposed
recovering any costs for market purchases incurred for returning customers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-E at 14-16). Furthermore, the
Companies claim that their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified that, even adopting Staff
witness aan's theorp-that-'tiye Cbm-pa`siie,iare on3y-atnak -f o:-maa a+don {1..►?P rtght-of

customers to leave the SSO), migration risk equals approximately 90 percent of the
Companies' POLR costs pursuant to the Black-Scholes model (Tr. Vol. XIV at 204-205;

Cos. Ex 2-E at 15-16).
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As the POLR, the Commission believes that the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility's SSO rate at the conclusion of CRFS contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very rnuwnal risk
as suggested by some. As noted by several intervenors and Staff, the risk of returning
customers may be mitigated, not eliminated, by requiring customers that switch to an
alternative supplier (either through a governmental aggregation or individual CI2E.S
providers) to agree to return to market price, and pay inarket price, if they return to the
electric utility after taking service from a CRES provider, for the remaining period of the
ESP term or until the customer switches to another alternative supplier. In exchange for
this commitment, those customers shall avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.200), Revised Code, which
allows governmental aggregations to elect not to pay standby service charges, in

exchange for agreeing to pay market price for power if they return to the electric utility.

Therefore, based on the record before us, we conclude that the Companies proposed ESP
should be modified such that the POLR rider wiIl be based on the cost to the Companies
to be the POLR and carry the risks associated therewith, including the migration risk,
The Commi.ssion accepts the Companies' witness' quantification of that risk to equal. 90
percent of the estiznated POLR costs,23 and thus, finds that the POLR rider shall be
established to collect a POLR revenue requirement of $97.4 miRion for CSP and $54.8
million fox OP. Additionally, the POLR rider shall be avoidabl.e for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the returning customers. Accordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2, Reo,ulatM Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Companies`

electric transition plan (EI'P), rate stabilization plan (RSP), line extension program, green
pricing power program, and the transfer of the MonPower's service territory to CSP. In
their application, the Companies proposed to begin the arnortization of these regulatory
assets in 2011 and complete the amortization over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 million for CSP and $80.3 miltion for
OP. AEP-Ohio asserts that these projected balances, or the value on June 30, 2008, were
not ctiallenged by any party. To recover these regulatory assets, the Companies created a
RAC rider to be collectett-ffom cns mers in^iYthrougi^20io. Tzce-rider ;.evenues-adId

be reconciled on an annual basis for any over- or under-recoveries.

23 See Cos. Ex.1, Exhibit DMR-5.
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Staff proposed that the eight-year amortization period proposal be deferred until
the Companies' next distribution rate case where all components of distribution rates are
subject to review (Staff Ex. I at 4). AEP-Ohio responded that SB 221 authorizes single-
issue ratemaking related to distribution service, which is what it is proposing. AEP-C3hio
also notes that the only opposition to the Compani.es' proposal is with regard to the
collection of the historic regu.tatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies submit that Staff's preference to deal with this issue in a distribution rate case

is irrelevant and inconsistent with the statute.

The Commission finds that the Companies have not demonstrated that the creation
of the RAC rider in its proposed ESP, as a single-issue ratemaking item for distribution
infrastructure and modernization incentives, fulfills the requirements of S$ 221 or
advances the state policy. Therefore, the Corrunission finds that the RtLC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested amortization of regulatory assets is more appropriate
within the context of a distribution rate case where all distribution related costs and issues
can be examined collectively. Accordingly, the Commission finds that AEP-Ohio's

proposed ESP should be modified to eliminate the RAC rider.

3. Energy Efficiency Peak Demand Reduction, Demand Resnonse

and Interraptible Capabilities

(a) Energy Efficienc and Peak Demand Reduction

Section 4928.66, Revised Code, requires the electric utilities to implement energy

efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility's peak demand. Specifically, an electric utility must
achieve energy savings in 2009, 2010, and 2011 of .3 percent, .5 percent, and .7 percent,
respectively, of the normalized annual kWh sales of the electric utility during the
preceding three calendar years. This savings continues to rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009

and by .75 percent annually until 2018.

CSP and OP include, as part of their ESP, an unavoidable Energy Efficiency and
Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estlmated annual
DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost
and compared to the amortization of the actual deferral on an annual basis via the

EiijPi3nrider-(Cos. Rx: 6,at 47-49).

(b) Baselines and Benchmarks

ln the ESP, the Companies have established the baselines for meeting the

benchmarks for statutory compliance by weather normalizing retail sales, excluding
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economic development load, accounting for the load of former MonPower service
territory and the OrmetJHannibal Real Estate load, accounting for future load growth
due to the Companies economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant to the order in
Case No. 04-169 EirORD (RSP Order)24 (Cos. Fx. 8 at 4; Cos. Ex, 2A at 46-51). The
Companies contend that its process is consistent with Sections 4928.64(B) and
4928.66(A)(2)(a), Revised Code, The Companies request that the methodology be adopted
in this proceeding so as to provide the Companies clear guidance with statutory
compliance mandates. Further, the Companies reserve their right to request additional
adjustments due to regulatory, economic, or technological reasons beyond the reasonable

control of the Companies.

As to the calculation of the Companies' baseline, Staff asserts that the former
MonPower load was acquired prior to the three-year period (2006 to 2008) and is not truly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies' savings and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,

Ex. GCS-1 and Ex. GCS-2). Staff recommends that CSP and OP make a case-by-case filing
with the Commission to receive credit for the energy savings and peak demand reduction
efforts of the electric utility's mercantile customers. Staff argues that because programs
like PJM's demand response programs are not cocrunitted for integration into the electric
utilities' energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio s annual benchmarks and retail customers who have such agreements
should not receive an exemption from AEP-Ohio's energy efficiency cost recovery

mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out prov3sion of the rider for non-residential customers

that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEP-Ohio service territories, ICroger proposes that, at the time
of the opt-out request, the customer would be required to self-certify or attest to AEP-
Ohio that for each facility, or aggregated facilities, the customer has conducted an energy
audit or analysis within the past three years and has unplemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable rider penalizes customers who have implemented cost efficient DSM
measures. Kroger contends that this is consistent with the intent of Section

4928.66(A)(2)(c), Revised Code (Kroger Ex.1 at 13-14).

--J-IELI notes that tYie C:bmmtssian ias prev,ously reje`°ted a proposal s; ; ar fn
Krogei s opt-out proposal with a demand threshold for mercantile customers in Duke's

24 In re Colurnbus SouThern. Power Company and Ohio Power Company, Case No. 04-169-P.i.-C7RID, Opinion and

Order (January 26,2005) (RSP Order).
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ESP case:25 IEU urges the Commission, consistent with Section 4928.66, Revised Code,
and its determination in the Duke ESP case, to reject Kroger's request (IEU Reply Br, at

22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a load that CS'I'
served and would have lost, but for some action by CSP. Therefore, we find that the
Companies' exclusion of the MonPower load in the energy efficiency baseline is
inappropriate. The Commission does not believe that all economic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Companies adjustment to the baseline for the Ormet load. We note that the Coompanies
and Staff agree that the impact of customer-sited specific DSM resources will be included
in the Companies' compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-2008. The Commission also recognizes that
Staff and the Companies agree thatthe appropriate approach would be for the Companies
to make case-by-case filings with the Comrnission to receive credit for contributions by

mercantile customers.

In regards to Kroger's recommendation, for an opt-out process for certain
commercial or industrial customers, the Commission finds Kroger's proposal, as
advocated by Kroger witness Higgins, too specnlative. It is best that the Commission
determine the inclusion or exemption of a mercantile customer's DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertinent part,

the following:

Any mechanism designed to recover the cost of energy efficiency and
peak demand reduction programs under divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that commit their demand-
response or other customer-sited ca.pabilities, whether existing or new, for
integration into the electric distribution utility's demand-response, energy
efficiency, or peak demand reduction programs, if the commission
deterrnines that that exemption reasonably encourages such customer to

commit those capabflities to those programs.

This provision of the statute permits the Commission to approve a rider that exempts
mercantile customers who commit their capabilities to the electric utility. However, the
statute does not dictate a minimum consumption level. For these reasons, the

Commission rejects Kroger's prop-o-sil.

75 In re Duke Energy Ohio, inc., Case No. O8A20-EL-650, et aL. OPiNon and Onier (Dece°tber 17, 2008)

(Dake ESP Order).
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(c) Energy Efficiencv and Peak Demand Reduction Proerams

The Compa,nies propose ten energy efficiency and peak demand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working coIlaborative group of stakeholders.

As part of the Companies' energy efficiency and peak dernand reduction plan, the
Companies propose to spend $178 million on the foIIowing programs: (1) Residentiai
Standard Offer Program, Small Conunercial and Industrial Standard Offer Program,
Commercial and Industrial Standard Offer Program; (2) Targeted Energy Efficient
Weatherization Program; (3) Low Income Weatherization Program; (4) Residential and
Small Commercial Compact Eluorescent Lfghting Program; (5) Com.merci.al and Industrial
Lighting Program; (6) State and Municipal Light Emitting Diode Program; (7) Energy
StartD New Homes Progranl; (8) Energy Starg Home Appliance Program; (9) Renewable
Energy Technology Program; (10) Industrial Process Partners Program (Cos. Ex. 4 at 20-
22). OEG supports the Companies EE/PDR rider as a reasonable proposal (OEG Fx. 2 at
13). OPAE generally supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funding for existing programs that can rapidly provide energy efficiency and demand
response reductions, and to retain a third-party administrator to manage program

implementation (OPAE Ex. I at 16-17; OPAE/APAC Br. at 21-22).

Staff also generally approves of the Companies demand-side management and
energy efficiency programs. However, Staff notes that certain of AEP-Ohio's programs
are expensive and should be required to comply with the Total Resources Cost Test (Staff

Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex. 5 at 9). First, OCC contends
that the Companies DSM programs for low-incam.e residential customers are adequate
but should be available to all residential customers in Ohio. Second, OCC recornmends
that AEP-Ohio work with Columbia Gas of Ohio, Inc., to develop a one-stop home
performance program in year two of the ESP. Third, OCC recommends that programs for
consumers above 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC contends that all programs should be evaluated for cost-effectiveness
pursuant to the Total Resource Cost Test. Finally, OCC expresses concern regarding the

...^ - -
^ _̂r' tn,_e --c e :,rx,pan.so• _ n t^̂ o _^.erb,̂¢ a ' pnrv

adrruiustra iv cos progr`i^s, , p^'-ogram-

offered by other Ohio utilities and recommends that the administrative cost of the DSM
program (administrative, educational, and marketing ex.penses) be determined by the
collaborative, and limited to 25 percent of the program costs to ensure that the majority of

the program dollars reach the customers (Id.).
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The Conunission directs, as the Companies submit in their ESP, that the
collaborative process be used to contain administrative cost of the EE/PDR programs and
to ensure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Test. We do not agree withOPAE/APAC
that a third-party administrator is necessary to act as a liaison between the Companies
and the collaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its ESP as justified by the market project study and as refined by

the collaborative.

(d) Interruptible Ca,^acitv

The Companies count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4928.66(A)(2)(b), Revised Code. More
specifically, the Companies propose to increase the linut of OP's Interruptible Power-

Discretionary Schedule (Schedule IRP-D) to 450 Megawatts (MW) from the current Iimit

of 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price

Curtailable Service (PCS) to make the services more attractive to customers. The
Companies request that the Commission recognize the Companies' ability to curtail

customer usage as part of the peak demand reductions (Cos. Ex.1 at 5-6)-

Staff advocates that any credits awarded for the annual peak demand reduction
targets for the Companies' interruptible progams should only apply when actual

reductions occur (Staff Ex. 3 at 11). OCEA argues that interruptible load should not be

counted toward AEP-Ohio's peak demand reduction as it is contrary to the intent of SB

221 to improve grid reliability and would be based on load under the control of the

customer rather than AEP-0hio. Further, OCEA argues that the Companies would reap

an inequitable benefit from interraptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the load or avoid
buying additional power. OCEA contends that any such benefit is not passed on to

customers (OC'EA Br, at 102-103; Tr. Vol. IX at 68-69).

The Companies argue that capacity associated with interrnptible customers should
be counted toward compliance with the requirements of Section 4928.66, RevLsed Code, as
the ability to interrupt is a significant demand reduction resource to AEP-Ohio. Further,
the Companies state that interruptions have a real impact on customers and the
Companies do not want to interrupt service when there is no system or mazket

requirement to do so (Cos. Ex. l at 6). The Companies note that Section 4928.66(A)(1)(b),
., .^.raga=..s-'^ies -d-ts-ard?±'eve!-a^c^Co^, requiresthe ei^cuic^eniipto^i^p,e :tent p

specified peak demand reduction level as opposed to "achieve a specified level of energy
savings as required by Section 4928.66(A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of "designed to achieve" and "achieve" are different (Tr.
Vol. VIII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficiency programs
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and peak demand reduction programs. As such, the Companies contend that StafYs
position is not supported by the language of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource planning, interruptible capabilities are counted as capacity

and evaluated in the need to plan for new power facilities. Finally, the Companies note

that the Commission defines native load as internal load minus interruptible load.26 For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br, 114-115;

Cos. Reply Br. at 90-93).

Further, the Companies claim that interruptible customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service

is actually curtailed. AEP-OMo notes that it includes such interruptt'ble service as a part

of its supply portfolio, unlike the 1'JM demand response programs, which is based on
PJM's zonal load. Therefore, AEP-Ohio asserts there is no disparate treatment between
counting interruptible capabilities as part of peak demand reduction compliance
requirements and prohibiting retail participation in wholesale PJIvI demand reduction
programs (Cos. Reply Br. at 90-91). Further, as to OCEA's claims regarding inteixnptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting interruptible load fits squarely within the
stated intent of the statute that programs be "designed to achieve" peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customer's control of interruptible load arguaient, the Companies note that the
customer has a choice to "buy through" to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies' supply portfolio is not affected.
Regarding OCEA's assertion that the Companies might benefit from the associated
interruption, AEP-Ohio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-L7hio argues that such
does not alter the fact that AEP-Ohio s retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AEP-0hio asserts that
interruptible tariff capabilities should count toward the Companies peak demand

reduction compliance requirements.

The Commission agrees with the Staff and OCEA that in.terruptible load should
not be counted in the Companies' determination of its EE/PDR compliance requirements
unless and until the load is actually interrupted. As the Companies recognize, it is
imperative, with regard to the PJM demand response programs, that the Cornpanies have

26 See proposed Rule 4901:5-5-01(Q), O.A.C., In the Matter of the Adoption of Ru1es for Atternative and

Renaznable Energy Techndogiee and Reroururs, and Emiseion Conlrot Reporting Requirements, and Amendment

of Chapters 49015-1, 4901:5-3, 490I5-5, and 49015-7 of the Ohio Admirdstrati'oe Code, Pursuant to C9rapter'

4928, Revised Code, to Implement Senate Biii No. 221, Case No. 09-88&EL.ORD (Green Rules).
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some control or commitment from the customer to be included as a part of AEP-Ohio's
Section 4928.66, Revised Code, compliance requirements.

Further, the Commission emphasizes that we expect that applications filed
pursuant ta Section 4928.66(A)(2)(b), Revised Code, to be initiated by the electric utility
only when the circumstances are justified. At the time of such filing by an electric utility,
the Comnussion wiIl determine whether the electric utility's continued compliance is

possible under the circumstances.

4. Econornic Develonment Cost Recovery Rider and the Partnershiv

with Ohio Fund

The Companies ESP application includes an unavoidable Economic Development
Rider as a mechanism to recover costs, incentives and foregone revenue associated with

new or expnn ding Connnission-approved special arrangemenfs for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings. In addition, the Companies propose the
development of a "Partnership with Ohfo" fund from shareholders. The fund would
consist of a$75 million commitment, $25 million per year of the ESP, from shareholders.
The Companies' goal is for approximately half of the fund to be used to provide
assistance to low-income customers, including energy efficiency programs for such
customers, and the balance to be used to attract and retain business development within
the AEP-Ohio service area (Cos. Ex.1 at 12; Cos. Ex. 3 at 15-16; Cos, Ex, 6 at 49; Tr. Vol. III

at 115-119).

OCC proposes that the Commission continue its policy of dividing the recovery of
forgone revenue subsidies equally from AEP-Ohio's shareholders an(i cuslvmers or
require shareholders to pay a larger percentage. Further, C3CC expresses some concern
that the rider may be used in an anti-competitive manner as it is not likely that incentives
and j or discounts will be offered to shopping customers. To address OCC's
anticompetitive concerns, OCC proposes that the Commission make the econoxnic
development rider avoidable or establish the charge as a percentage of the customer's
entire bill rather than a percentage of distribution charges. OCC also recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annual review, if the customer has not fulfilled its obligation, the
arrangement be cancelled, the subsidy paid back, and the Compani.es directed to credit

-tYee Yid^r tlre-&BCOUi-its^^.̀+CC E;:. i4-ut-4-9; -CCZEA13T at 15..14=1-Ct[L).

The Companies contend that Section 4905.31, Revised Code, as amended by SB 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for economic development and, thus, OCC's recommendation to continue
the Commissiori s previous policy is misplaced. Further, the Companies note that the
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Commission's approval of any special arrangement will include a public interest
determination. Thus, the Companies argue that OCC's recommendation for all parties to
initially and annually review economic development arrangements is unnecessary,
bureaucratic and burdensome, and should be rejectecl. The Companies contend that
economic development and full recovery of the foregone revenue for economic
development is consistent with SB 221 and a significant feature of the Companies' ESP,
which should not be modified by the Commission (Cos. Br. at 132).

The Commission finds that OCC's concerns are unfounded and unnecessary at this
stage. The Commission is vested with the authority to review and determine whether or
not economic development arrangements are in the public interest. OCC's request is

denied.

OPAE and APAC argue that the Companies have not provided any assurances that
the $75 mi]Iion will be spent from the Partnership with Ohio fund if the Commission
modifies the ESP and fails to state how much of the fund will be spent on low-income, at-

risk populations (OPAE/APAC Br. at 19-20). The Companies submit that, if the FSP is

modified, they can then evaluate the modified E.SP in its entirety to determine whether
this fund proposal contained in the ESP requires elimination or modification (Tr. Vol. AI

at 137-138; Tr. Vol. X at 232-233)-

While the Partnership with Ohio fund is a key component of the econontic
development proposal, in light of the modificatione made to the ESP pursuant to this
opinion and order, we find that the Companies' shareholders should fund the Partnership

with Ohio fund, at a tninunum of $15 million, over the three-year ESP period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AEP-

Ohio to consult with Staff to administer the program established herein.

C. Line Extensions

In its ESP, AEP-Ohio proposes to modify certain existing line extension policies
and charges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies
requested a modification to their definition of line extension and system improvements, a
continuation of the up-front payment concept established in Case No. 01-2708-EI.-C..̀ OIP

an increase in the up-front residential line extension charges, implementation of a
uniform, up-front line extension charge for all nonresidential projects, the elimination of
the end use customes's monthly surcharge, and the elimination of the altemative

.. . .. ,._ ^ . . .COIL trwCCI6r1 Lir3tS^^CYI_ a^ 3-es,cv---, ^niv-i 1

27 In the Matter of the Commission' s Investigation into the Policies and Procedures of Ohio Power Company,

Columbus Southern Pamer Cnrnpany, The Cleoela»d Electric Illuminating Comprmy, Ohia Edison Comyany. The

Toledo Edison Company and Monongahet Power CotnYany Regarding the Instatlation oJ'I3ew Line Extensions,

Case No. 01-2708-EGCOI, et al.. Opinion and Order (November 7, 2002).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examined in the context of a distribution rate case (Staff Ex. 13 at 4). IEII
concurred with Staff's position (IEU Br. at 25). OCC also agreed and added that AEP-
Ohio should be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantially increased, thereby justifqing AEP-Qhio's proposed
increase to the up-front residential line extension charges (OCEA Br. at 87).

Per SB 221, the Comntission is required to adopt uniform, statewide line extension

rules for nonresidential customers within six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 2008?s Applications for rehearing were filed, which the Cornmission is still

considering. Accordingly, the new line extension rules are not yet effective.

The Commission finds that AEP-Ohio has not demonstrated that its proposal to

continue, in its ESP, its existing line extension policies regarding up•-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, irt
light of the SB 221 mandate that the Commission adopt statewide line extension rules that
will apply to AEP-Ohio, we do not believe that it makes sense to adopt a unique policy for

AEP-Ohio at this time. As such, the Companies' ESP should be r< ►odified to eliminate the

provision regarding line extensions, which would have the effect of also el'iminating the
alternative construction option as requested by the Companies. AEP-Ohio is, however,
directed to account for all line extension expendituxxes, excluding premium services, in
plant in service until the new line extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge customers for premium services pursuant to their existing practices. .

V. TRANSMISSION

In its ESP, the Companies requested to retain the current TCRR, except the
marginal loss fuel credit will now be reflected in the PAC instead of the TCRK. We
concur with the Companies request. We find the Companies' request to be consistent
with our determination in the Companies recent TCRR Case,29 and thus, approve the
TCRR rider as proposed by the Companies. Additionally, as contemplated by our prior
order in the TCRR Case, any overrecovery of transmission loss-related costs, which has

28

29

See In the Matter of the Commissioris Revrew of Ctwpters 4901:1-9, 4901:1-10, g901:1-21, 4901:1-72, 4901:1-23,

4901:1-24, and 4901:125 of the Ohio Administrative Coik Case No. 06653-EIARU, Findtn$ and Order

(November 5, 2008), Entry on Rehearing (December 17, 2008) (06-653 Case).

In the Matter of the Application of Columbus 8outhern Power Company and Ohio Power Company to Adjusf

Each CamyanP's Transmission Cost Recvoery Rider, Case No. 08-1202-EGT3NC, Finding and Order

(December 17, 2008) (TCRR Case).
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occurred due to the timing of our approval of the Companies' ESP and proposed FAC,
shall be reconciled in the over/underrecovery process in the Companies' next TCRR rider

update filing.

VI. OTHER tSSi.IES

A. Corporate Separation

1. Functional ftaration

In its ESP application, AEP-Ohio requested to remain fnnetionally separated for the
term of the ESP, as was previously authorized by the Commission in the Companies' rate
stabilization plan proceeding,30 pursuant to Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmission assets
and that, upon the expiration of fimctional separation, the Companies would sell or

transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies' generating assets have not been structurally

separated from the operating companies (Staff Ex. 7 at 2-3). Staff aiso recommended that,
in accordance with the recently adopted corporate separation rules issued by the
Commission in the SSO Rules Case,31 the Companies should file for approval of their
corporate separations plan within 60 days after the rules become effective. Furthermore,
Staff proposes that the Companies' corporate separation plan should be auditeci by an
independent auditor within the first year of approval of the ESP, the audit should be
funded by the Companies, but managed by Staff, and the audit should cover compliance
with the Commission's rules on corporate separation (Staff Ex. 7 at 3-4). No party

opposed AEP-Ohio s request to remain functionally separate.

Accordingly, the Commission finds that, while the ESP may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the SSO
Rules Case, the Companies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

30

31

In re Columbus Soufhern Power Company and Ohio Power Company, Case No. 04-169-EI,UNC, Opmion and

Order at 35 Qanuary 26,2005).
In the Matter of the Adoptton of Rules for Standard Semtce Offer, Corym'ate Separation, ReRsonablt

Arrangements, and lYansmission Riders forElectTic Cltilities Pursuunt to Sectimts 4926.14, 4928.17, and

4905.31, Revised Code, as amended by Amended Substitute Senate Bill No. 221, Case No. 05-777-BL-ORD,

Finding and Order (September 17, 2008), and Entry on Rebearing (Febraary 11, 20D9) (650 Rules Case).
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2. Transfer of GeneratinZ Asseis

The Companies request authorization for CSP to sell or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby Electric
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. Ex, 2-E at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, which has a generating capacity
of 821 MW (Cos. App. at 14). On April 25, 2007, CSP purcliased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 480 MW and a summer capacity of approximately 450 MW (Id.). Although
AEP-Ohio is requesting authority to transfer these generating assets pursuant to Section
4928.17(E), Revised Code, CSP has no immediate plans to sell or transfer the generating
faciliiies. If AEP-Ohio obtains authorization to sell these generating assets through this
proceeding, AEP-Qhio will notify the Commission prior to any such transaction (Id, at

15).

Through its application, the Companies also notify the Commission of their
contractual entitlements/arrangements to the output from the Ohio Valley Electric
Corporation generating facilities and the Lawrenceburg Generation Station that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorization because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant to

Section 4928.17(E), Revised Code (Id.).

The Companies argue that, if the Commission does not grant authorization to

transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Ex. 2-E at 20-21). AEP-Ohio states that this rate
recovery would include approximately $50 million of carrying costs an.d expenses related
to the Waterford Energy Center and the Darby Electric Generating Station annually, and

$70 mitlion annually for the contract entitlements (Id.).

Staff witness Buckley testified that, while Staff does not necessarily disagree with
the proposal to transfer the Waterford Energy Center and the Darby Electric Generating
Station facilities, Staff believes that the transfers could have a potential financial and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recommended that
the Companies file a separalti-oln- appiicatiDn, in aoLordance-v^thth° Conrnissjo"^s SSO
rules, at the time that the transfer will occur (Id.). Several other parties agree that, in the
absence of a current plan to sell or transfer, the Commission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or transfer
(OCEA Br. at 100; IEU Br. at 26-27; OEG Br. at 16).

The Commission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Electric Generating Station facilities, as well

as any contractual entitlements/arrangements to the output of certain facilities, is
premature. AEP-Obio should file a separate application, in accordance with the
Comrnission s rules, at the time that it wishes to seU or transfer these generation facilities.
The Commission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Companies cannot collect any expenses related
thereto, even if the facilities or contractuaal outputs have been used for the benefit of Ohio
customers. If the Coxnmission is going to require that the electric utiliti.es retain these

generating assets, then the Commission should also allow the Companies to recover Ohio
customers' jurisdictional share of any costs associated with maintaining and operating
such facilities. Accordingly, we find that while the Companies still own the generating
facilities, they should be allowed to obtain recovery for the Ohio customers' jurisdictional
share of any costs associated therewith. Thus, we believe that any expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the non-FAC portion of the generation rate as proposed by the
Companies. The Commiss.ion, therefore, directs AEP-Ohio to modify its ESP corusistent

with our determination herein.

B. Possible Early Plant Closures

The Companies indude as a part of their application in these cases a request for

authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closure of a generating unit or units. The Companies assert that, during the
ESP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing to cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App, at 18-19; Cos. Ex. 2-
A at 51-52). The Companies request authority to include net early closure cost in Account
182.3, Other Regulatory Assets. In the event of an unanticipated shut down, the
Companies state they will timely file a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at 25-26). The Companies also request authority to come
before the Commission to deterinine the appropriate treatment fcar accelerated

eprecration and ôtt' er net eaz'Ly-closvrre cosw ii°, the-event ±lat t-he CnmT anies-fird it

necessary to close a generation plant earlier that otherwise expected (earlier than

anticipated shut down) (Cos. Ex. 6 at 28).
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OCEA posits that the Companies request for accounting treatment for early plant
closure is wrong and should be rejected. OCEA reasons that the plant was included in
rate base under traditional ratemaking regulation to give the Companies the opportunity
to earn a return on the investment and the Companies accepted the risk that the plant
might not be fully depreciated when it was removed from service. OCEA asserts it is not
appropriate to guarantee the Compariies recovery of their in.vestment. If the Comrnission
determines to allow the Companies to establish the requested accounting treatment,

OCEA asks that the Commission adopt the Staff's "offset" recommendation (OCEA Br. at

102).

Staff argues that the value of the generation fleet was deternlined in the
Companies' E'TP cases,32 whereiix, pursuant to the stipulation, AEP-Oh'so agreed not to
impose any lost generation cost on switching customers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies' fleet was not stranded. Accordingly, Staff opposes the Companies
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companies generation

plants (Staff Ex. l at 8).

Based on the record in this proceeding, the Commission is not conv'snced that it is
appropriate to approve the Companies request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the contrary, we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while we will grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Companies must file an application before the C'.ommission for recovery

of such costs. Accordingly, this aspect of the Companies ESP application is denied. As to
the Companies' request for authority to file with the Commission to determine the
appropriate treatment associated with an earlier-than-anticipated shut down, the
Commission finds this aspect of the application to be reasonable and, accordingly, the

request should be granted.

C. PIM Demand RMonse Programs

Throagh the ESP, the Companies propose to revise certain tariff provisions to

prohibit customers receiving SS(] from participating in the demand response programs

of£eiect by _Pfivi eitirer-dicecjd-y or undlieetl} ±dsroug.-^-.-a j-.hirdkpaxty. Urider theM

programs retail customers can receive payment for being available to curtaileven if the

32 In !he Matter of the Apnlications of Cotumbus SoutHerre Power Company and Ohio Power Compaay for Appro°al

of Their Electhic Transition P[ans and for Rece'ryt of Transition Reoenues, Case Nos. 94-i729-Et-E£P and 99-

1730-EL.-E1P, Opininn and Order at 15-18 (September 28, 2000).
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customer's service is not actually curtailed. AEP-Ohio argues that allowing its retail
customers receiving SSO to also participate in PJM demand response programs is a no-
win situation for AEP-Ohio and its other customers and inconsistent with the
requirements of SB 221. The Companies contend that PJM dema.n.d response prograrns
are intended to ensure the proper price signal to wholesale customers, not to address

retail rate issues (Cos. Ex. 1 at 5-7). AEP-Ohio argues that retail customers should

participate through AEP-Ohio-sponsored and Comrnission-approved programs. The

Companies contend that FERC has granted state coinmissions, or- more precisely, the

"relevant electric retail regnlatory authority," the authority to preclude retail customer

participation in wholesale demand response programs. VVholesa(e Competition in Regions

with Organized Etectric Markets (Docket Nos. RM07-19-000 and AD07-7-{100), 125 FERC ¶

61,071 at 18 CFR Part 35 (October 17, 2008) (Final Rule) (Cos_ Br. at 119)

AEP-Ohio notes that it has consistently challenged retail customers' ability to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail participants should not be

surprised by the Companies' position in this proceeding (Tr. Vol. IX at 212). AEP-Ohio

argues that Ohio businesses participatirig in PJM's demand response programs have not
invested their own capital or assets, taken any financial risk, or added any value to the

services for which they are being compe.nsated through PJM. The Companies assert, as
stated by Staff witness Scheck, that the PJM demand response programs cost AEP-Ohio's
other customers as the load of such PJM program participants continues to count toward

the Companies' Fixed Resource Requirements (FRR) option and such cost is reflected in

AEP-Ohio's retail rates (Tr. Vol. VIII at 165-166). Further, the PJM program

participant/customer s ability to interrupt is of no use to AEP-Ohio, as the Companies
claim that PJM's curtailment request is based on PJM`s zonal load and not AEP-Ohio's

peak load (Cos. Br. at 122-123).

The Companies reason that SB 221 includes a process whereby mercantile

customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchmar'ks as set forth in Section 4928.66(A)(2)(d), Revised Code. Further,
AEP-Ohio argues ttiat it is unclear how the interruptible capacity of a customer
participating in PJM's demand response program can count toward the Companies'
benchmarks without being under the control of the Companies and "designed to achieve"

peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the PJM demand response program is allowed, PJM will be In direct
competition with the electric distribution companies` efforts to comply with energy_
efficiency and p

_eak demannd reduction lienchmaaz c^s a3td- thus, render the mereaittile

customer commitment provisions largely ineffective. For these reasons, AEP-Ohio states
that it should incorporate participation in PJM's demand response programs through

AEP-Ohio and AEP-Ohio would then be in a position to pass some of the economic
benefits associated with participation in PJM programs on to retail customers through
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complementary retail tariff programs and to pursue mercantile customer-sited
arrangements to achieve benchmark compliance, thus allowing the Companies to avoid

duplicate supply costs (Cos. Br. at 124-126).

This aspect of the Companies' ESP proposal is opposed by Integrys, OMA,
Conunercial Group, OEG, and IEU. Most of the intervenors contend that AEP-Ohfo, in
essence, considers retail customer participation in PJM programs the reselling of power
provided to them by AEP-Ohio. Integrys ntakes the most comprehensive arguments
opposing AEP-Ohio's request for approval to prohibit customer participation in the PJM
demand response programs. Integrys argues that 18 CF.R. 35.28(g) only permits this
Commission to prohibit a retail customer's participation in demand response programs at
the wholesale level through law or regulation. Section 18 C.F.R. 35.28(g) states:

Each Conunission-approved independent system operator and regional
transmission organization must pernvt a qualified aggregator of retail
customers to bid demand response on behalf of retail customers direcely
into the Commission-approved independent system operator's or regional
transmission organization's organized markets, unless the laws and

regulations of the relevant electric retail reguiatory autlzority exfnessly do not

permit a retail custorner to participate, jEmphasis added.]

Thus, Integrys reasons that a ban on participation in wholesale demand response
programs through AEP-Ohio s tariff is not equivalent to an act of the General Assembly
or rule of the Commission. Accordingly, Integrys reasons that any attempt by the
Cornrnission to prohibit participation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that AEP-
Ohio has failed to state under wliat authority the Cormnission could bar customer
participation in PJM's demand response and reliability program.s. Constellation and
Integrys posit that it is not in the public interest for the Commission to approve the
prohibition from participation in such programs (Constellation Br. at 20-23; Constellation

Ex. 2 at 18; Integrys Ex. 2 at 15; Integrys Br. at 2).

Even if the Comniission concludes that it has the authority to grant AEP-Ohio's
request to revise the tariff as requested, Integrys asserts that the Companies have not met
their burden to justify proYubithtg participation in PJM demand response programs.
Integrys asserts that the request is not properly a part of the ESP applications and should
have been part of an application not for an increase in rates pursuant to Section 4909.18,

Revised Code. Nonetheless, Integrys con^des thâ un ed r'.'eEiiorr-4y28^43 or-SecdwL

4909.18, Revised Code, the burden of proof is on the electric utility company to show that

its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have failed to
present any demonstration that the Companies' prograxns are more beneficiat to
customers than the PJM prograzns. On the other hand, Integrys asserts that the PJM
programs are more favorable to customers than the prograxns offered by AEP-Ohio as to
notification, the number of cu.rtailments per year, the hours of curtailments, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-12;
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that PJM has not curtailed any customers since AEP-Ohio joined PJM (Tr. Vol. IX at
48). Furthermore, the intervenors contend that participation in the demand response
programs provides iinproved grid reliability and improved efficiency of the market due

to competition (Integrys Ex. 2 at 8).

Integrys also notes that the Ohio customers receive significant financial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52-52, 118). Integrys argues that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OS5 of capacity to the benefit of the Companies' shareholders.
Integrys reasons that because AEP-Ohio can count load enrolled in its interruptible
service offerings as a part of the PJM ILR demand response prograrn, the Companies will
receive credit against its FRR commitment. The Companies, according to Integrys, hope
that additional load will come from the customers currently participating in PJM's
demand response programs in Ohio (Tr. Vol. IX at 53-58; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wholesale demand
response programs, that the Commission count participation in the programs towards
AEP-Ohio's peak demand reduction goals in accordance with the requirements of Section
4928.66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response programs, or the electric services company could be required

to register the comuiitted load with the Commission, '.

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing contracts between customers and the customes's electric service provider in
relation to the commitment contracts with PJM. With that in mind and if the Commission
decides to grant AEP-Ohio's request to prohibit participation in wholesale demand
response programs, Integrys requests that customers currently cornmitted to participate
in PJM programs for the 2008-2009 planning period and the 2009-2010 ptanrning period be

peruiitted to honor their commitments (Integrys Br. at 27-28).

Ins argues that the Companies' claim that taking SSO and participating in a
-_---wholesale demand response program ^s a resaie o2 power ana a vioiation te ' urs-an

conditions of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer's consumption of energy upon a
call from the regional transmission operator (in this case, PJM). The customer is not
purchasing energy from AEP-Ohio, so any energy purchased by ABP-Ohio can be
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transf'erred to another purchaser. Thus, Integrys asserts that AEP-Ohiti s argument
regarding participation in a wholesale demand response program is fiction and not based
on FERC's interpretation of participation in such progranrs. Finally, lntegrys contends
that AEP-Ohio's proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resale of electric generation service.

The Commercial Group asserts, that because AEP-Ohio has not performed any
studies or analyses, the Companies' assertion that wholesale demands response programs
must be different from a demand response program offered by AEP-Ohio is unsupported
by the record (Tr. Vol. IX at 47). The Commercial Group requests that the Companies be
directed to design energy efficiency and demand response programs that incorporate all

available programs (Commercial Group at Br. 9).

OEG argues that, to the extent there are real benefits to the Companies as we11 as to
their retail customers in the form of improved grid reliability, AEP-Ohio should be
required to offer FJM demand response programs to its large industrial customers by way
of a tariff rider or through a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interruptible customers to assist the
Companies in satisfying their generation capacity requirements to PJM. According to
IEU, SB 221 gives mercantile customers the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies' portfolio

(IEU Ex.1 at 12).

Constellation argues that AEP-Ohio's proposal violates Section 4928.20, Revised
Code, and the dear intent of SB 221. Further, Constellation argues that approving AEP-
Ohio's request to prohibit Ohio businesses from conservation programs during this
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses must compete are able to participate in the PJM prograims.
As such, consistent with the Commission's decision in Duke's ESP case (Case hlo. 08-920-
EL-SSO, et al.), Constellation encourages the Commission to reject AEP-Ohio s request to
prohibit SSO customers from participating in PJM demand Tesponse programs and give
Ohio's business customers all available opportunities to reduce demand, conserve enexgy,
and invest in conservation equipment (Constellation Br. at 23). OMA supports the clairns

of Constellation (OMA Br. at 10).

First, we will address the claims regarding the Comnussion's authority, or as
claimed by Integrys, the lack of authority, for the Commission to determine whether or
not Ohio's retail customers are permit e^d Eo partizipate uz-wh:lesale dersznd :.'esp-!newe

pxograms. The Commission finds that the Genesal Assembly has vested the Commission
with broad authority to address the rate, charges, and service issues of Ohio's public
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Conunission the entity to which FERC was referring in the Final Rule wwhen it referred tc
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the "relevant electric retail regulatory authority." We are not convinced by Integrys'
arguments that a specific act of the General Assembly is necessary to grant the
Commission the authority to determine whether or not Ohio's retail customers are

permitted to participate in the RTO's demand response progtrams.

Next, the Comrnission acknowledges that the PJM programs offer benefits to
program participants. We are, however, concerned that the record indicates that PJM
demand response programs cost AEP-Ohio s other customers as the load of AEF-Ohio's
FRR and the cost of meeting that requirement is reflected in AEP-Ohio`s retail rates.
Finally, we are not convinced, as AEP-Ohio argues that a customer's participation in
demand response prograrns is the resale of energy provided by AEP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to determine whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Couunission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which wiIl be established pursuant to a subsequent entry. Although
we are not making a deternunation at this time as to the appropriateness of such a
provision, we direct AEP to modify its ESP to eliminate the provision that prohibits

participation in PJM demand response programs.

D. Integrated Gasification Combined Cycle (IGCC}

In Case No. 05-376-EL-UNC, the Commission'concluded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
construction, and operation of an IGCC generating plant where that plant fulfills ABP-
Ohio's POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies' appiication.33 Applications for rehearin.g of the
Commission's IGCC Order were timely filed and by entry on rehearing issued June 28,
2006, the Commission denied each of the applications for rehearing (IGCC Rehearing
Entry). Further, the IGCC Rehearing Entry conditioned the Commission's approval of the
application, stating that: (a) all Phase I costs would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and prudently incurred to
construct the proposed IGCC facility; and (b) if the proposed IGCC facility was not
constructed and in operation within five years after the date of the entry on rehearing, all
Phase I charges collected must be refunded to Ohio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testified that, although the

Companiesiave n-ovabancionecb^'neir -intm'est iFi consuucting--ar-d-op°n-'bng-,--q lGCC

facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC facility. As AEP-Ohio interprets SB 221, the Companies may be

33 In re Columbus Southern Power Company and Ohfo Pmver Company, Case No. 05-37frELrUNC, Opuiion and

Order (April 10, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportunity for cost recovery for an IGCC
facility; the construction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CWIP as
a percentage of total rate base which the witness contends causes particular tutcertainties
since the concept of a generation rate base has no applicabitity under SB 222; and the
effect of "mirror CWIP" (Cos. Ex. 2-A at 52-56). The Companies assert that not only are
these barriers to the construction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technology,
such as an IGCC. Finally, the Companies witness notes that, since the time the
Companies proposed the IGCC facility, CSP has acquired additional generating capacity.
According to Company witness Baker, the Companies hope to work with the Governor's
administration, the General Assembly, and other interested parties to enact legislation
that will make an IGCC facility in Meigs County a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric

utilities must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Comrnission to make any determination in this proceeding or at any definite time In the
future as to the IGCC facility, the Commission should take no action on this issue (OCEA

Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Commission's IGCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Cornmission. Further, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding.
Accordingly, we find it inappropriate to rtile, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matter as part of the

pending IGCC proceeding.

E. Alternate Feed Service

As part of the ESP, the Companies propose a new alternate feed service (AFS)
schedule. For customers who desire a higher level of reliability, a second distribution
feed, in addition to the customer's basic service, will be offered. Existing AEP-Ohio
customers that are currently paying for APS will continue to receive the service at the
same cost under the proposed tariff. Existing customers who have AFS and are not
paying for the service will continue to receive such service until AEP-Ohio upgrades or
otherwise maTces a new inve3^nenf i^^ tl^iacilities^^ pr€<.ritip -AFSto-^amer, At
such time, the customer will have 6 months- to decide to discontinue AFS, take parti.al
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex. 1 at 8). While OHA supports the implementation of an AFS schedule
offering with clearly defined terms and conditions, OHA takes issue with two aspects of
the AFS proposal. OHA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is notified by the cornpany to make a
decision (OHA Ex. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply i.nfrastructure and needs (Id). As such, he argued that 24
months would be more appropriate for plarming purposes (Id). Moreover, OHA argued
that, because this issue involves the overall management and cost of operating AEP-
Ohio s distribution system, the Commission should defer consideration of the proposed
AFS until AEP-Ohio's next distribution rate case where there will be a more deliberate
treatment of the issue as opposed to thas 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would better ensure that the underlying rate
structure for AFS is correct, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id.). Staff.and IEU also agree
that the issue should be addressed in a distribution rate case (Staff Ex.1 at 4; lEU Ex. 10 at
11). However, IEU further recommends that the Commission deny the Companies'
request because it is not based on prudently incurred costs (lEU Br, at 25-26).

The Compan.ies retort that, while they may have some flexibility as to the notice
provided customers, such notice is limited by the Companies' pl.vniing horizon for
distribution facilities and the lead time required to complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while more than 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the construction of complex facilities (Id.).
Nonetheless, the Companies stated that they will convnit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of theix proposed AFS schedule to some future
proceeding, stating that the proposed AFS tariff codifies existing practices currently being
addressed on a custom.er-by-customer contract addendum basis (Id.). Further, the
Companies argue that IEU has not presented any basis to support the implicat.ion that the
AFS schedule will recover imprudently incurred costs (Id. at 123)• Thus, AEP-Ohio
contends there is no good reason to delay implementation of the A.PS schedule with the
understanding that the Companies will provide up to 12 montbs notice to existing

customers (Id. at 122-123).

As previously noted in this order in regards to other distribution rate issues, the

Commission believes that the estabiishment of various distribution riders and rates,
including the proposed new AFS schedule, is best reviewed in a distribution rate case

where all components of distribution rates are subject to review.

F. Net Energv Metering Service

The Companies ESP application includes several tariff revisions. More
specifically, the Companies propose toelirniriate the one percent limitation on the total
rated generation capacity for customer-generators on the Companies' Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NEMS-H). The Companies note that, at the time the ESP application was filed, they had
filed a proposed tariff modification to the NEMS and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No, 05-1500-EL-COI.34
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modifications will be incorporated into the tariffs filed in the FSP case (Cos. Ex.

1 at 8-9).

OHA identifies two issues with the Companies' proposed NEMS-H schedule.
First, OHA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generator's facility must be owned and operated
by the customer and located on the customer-generatos^s premises. OHA asserts that tFus
requirement prevents hospitals from benefiting from econamies of scale by utilizing the
expertise of distributed generation or cogeneration compariies, centralized operation and
maintenance of such facilities, and shared expertise and expenses. Further, OHA asserts
that the requirement that the faciiity be located on the hospital's premises is a barrier
because space Iimitations and Iega1 and/or financing requirements may suggest that a
generation facility be located on property not owned by the hospital. OHA argues that
the Companies do not cite any regulatory, operational, firtancial, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Conunission
delete this condition of service and require only that the hospital contract for service and
comply with the Companies' imterconnection requirements (OHA Ex. 4 at 8-10).

AEP-Ohio responds that the requirement that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effective NEMS
schedule. Further, the Companies argue that economies of scale may be accomplished
with muItiple hospitals contracting with a third-party to operate and maintain the
generation facilities of each hospital. Further, AEP-Ohio argues that there is no support
for the claim that efficiencies can not be had if the hospital, rather than a third-party
developer, is the ultimate owner of such facilities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generation facility on
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and self-generator at Sechion

4928.02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should include
credits for transmission costs that are avoided and energy losses on the subtransmission
and distribution systeins tfiat are avoaed-or reauced: Fui•ther; 3Hn request^th,atsu
payments for net deliveries should be made monthly without a requirement for the

34 77t the Matter of the Avptirutran of tke Comrrcraston's Reore® to Provfsiairs of t3re Federal Energy Po&c,y Act of

2005 Regarding Net Metering, Smart Meterzng, Demand Recpanee, CogeneraEion, and Pov er Produciion, C°ase

No. 05-1500-EL-COI (05-1500).

000000150



08-917-EL-SSO and 08-918-EL-SSO -62-

customer-generator to request any net payment. The Companies propose to make such
payment annually upon the customer's request (OHA Ex. 4 at 11-12). The Companies
assert that OHA assumes that the customer-generator's activities will reduce
transmission, subtransmission, and distribution line losses and there is no support for
OHA's contention. Further, AEP-Ohio argues that annual payment is in compliance with
Rule 4901:1-10-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requireinent is in compliance with

the Commission's rule (Tr. Vo1. X at 118-119).

Staff submits that the Companies' proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NEMS-H and refile the tariff once the new
requirements are effective or with the Companies' next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AEP-Ohio argues that the status of the
06-653 Case should not postpone the implementation of one of the objectives of SB 221
and notes that, if the final requirements adopted in the 06-653 Case impact the
Companies' NEMS-H, the adopted requirements can be incorporated into the NEMS-H

schedule at that time.

As the Commission is in the process of determining the net ertergy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Commission finds AEP-Ohio`s
revisions to its net energy metering service schedules prenmatnre. Therefore, the
Conunission finds, as proposed by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirements adopted by the
Commi.ssion in the 06-653 Case or with the Companies' next base rate proceeding.

G. Green Pricing and Renewable Energy Credit Purchase Praerarns

OCEA proposes that the ConuYussion order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies' Green Pricing Program and to require the
Companies to develop a separate residential and sma1l commercial net-metering customer
renewable energy credit (REC) purchase program. OC7C witness Gonzalez recommended
a market-based pricing for RECs. On brief, OCEA proposes an Ohio mandatory market
based rate for in-state solar electric application and a different rate for in-state wind and
other renewable resources. OCEA asserts that the prograazns will assist customers with
the cost of owning and using renewable energy and assist the Companies in meetsng the
reewadle emergg-requ;r2^;zc.cts-(O. Cd x, 5-at-10-11:Tx.Vol. lVat-252234,CCEA Br. at

97-98). -
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The Companies argue that, pursuant tc) the stipulation agreement approved by the
Conunission in Case No. 06r1153-EL-UNC,55 the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Commission approved the
expiration of the Green Pricing Program by the Finding and Order issued in Case No. 08-
1302-EL-ATA.36 However, the Companies state that they intend to offer a new green
tariff option during the ESP term (Cos. Ex. 3 at 13). Accordingly, the Companies request
that the Commission OCEA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA's REC pxnposal, the Companies assert that the prescriptive
pricing recommendation presented on brief is at odds with the testimony of OCCs
witness. Further, the Companies note that OCC's witness acknowledged the
adniinistrative and cost-effective issues associated with the proposal. Thus, the
Companies note that, as OCCs witness acknowledged, the proposal requires further

study before being implemented.

While the Commission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
implementing such programs as soon as practicable, we decline to order the Companies
to initiate such programs as part of this ESP proceeding, as it is not necessary that these
optional requests be pursued by the Companies at this time. Accordingly, we fmd that it
is unnecessary to modify AEP-Ohio s ESP to include any green pricing and REC

programs, and we decline to do such modification at this time.

H. Gavin Scrubber Lease

The Companies note that in the Gavin Scrubber Case,37 the Cornmission

authorized OP to enter into a lease agreement with JMG Funding, L.P. (JMG) for a
scrubber/solid waste disposal facilities (scrubber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initia115-year
term After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additionat 19 years. OP entered into the lease on
January 25,1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrubber lease for an additional 19 years, until
2029. On Apri14, 2008, OP filed an application for authority to assume the obligations of
JMG and restructure the financing for certain JMG obligations in the OP and JMG case.35
In the OP and JMG case, the Commission approved OP's request subject to two
conditions: OP must seek Commission approval to exercise the option to purchase the

35 In re Cohembus Southern Power Company and Ohio Pamer Cornpany, Case No. 06-1153-Eli-UNC(Niay-2,

2007).
36 In re Columbus Southern Pnuwer Contpany and Ohio Power Cmnpa+y, Caw No- 08'1302-Ei-ATA

(December 19, 200$).

37 In re Ohio Power Conrpany, Case No. 93-793-EIrASS, OPiraon and Order iIkecember 9' 1''93)'

38 In re Ohio Power Cmnpany, Case No. 08-498-EL-AT5, Finding and Order (jtute4. 2U08).
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Gavin scrubbers or terminate the lease agreement; and OP must provide the Crnm.nis.sion
with details of how the company intends to irtcorporate the project into its ESP (Cos. Ex.

2-A at 56-58).

As part of the Companies ESP application, OP requests authority to return to the
Coirunission to recover any increased costs associated with the Gavin lease (Cos. Fx. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrubbers and the analysis to detenmirte the least

cost option is not available at this time.

The Commission recognizes that additional information is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to ffle an application to request recognition of
the Gavin lease at the time that it makes its dec3sion as to purchasing or terminating the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Conunission prior to seeking recovery of any incremental

costs associated with the Gavin scrubber lease.

I. Section V.E (Interim Plan]

The Companies assert that this provision is part of the total ESP package and
should be adopted. The Companies requested that the Contmission authorize a rider to
collect the difference between the PSP approved rates and the rates under the Companies'
current SSO for the length of time between the end of the December 2008 billing month

and the effective date of the new ESP rates.

We find Section LE of the proposed ESP to be moot with this opinion and order.
The Commission issued finding and orders on December 19, 2008, and February 25,2009,
interpreting the statutory provision in Section 4928.14(C)(1), Revised Code, and
approving rates for an interim period until such time as the Commission issues its order
on AEP's proposed 1'SP 34 Those rates have been in effect with the first billing cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requires an electric
utRity to provide consumers, beginning on January 1, 2009, a 8SG established in
accordance -vvith Section 4928.142 or 4928.143, Revised Code, and given that AEP-Ohia`s
proposed ESI? term begins on January 1, 2009, and continues through December 31, 2011,
we are authorizing the approval of AEP's FSP, as modified herein, effective January 1,
2009. However, any revenues collected from customers during the interim period must
be recognized a o s e new ratEs and chages approved-by thia-opin3o'`}anrd

order.

39 In re Cofurnbus SouEhern Power Company and Ohio Power Comprstn./. Case No. 08-1302-k.TirATA, Finding

and Order at 2-3 (December 19,2008) and Finding and Order at 2(Februaty 25, 2009).
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VII. SIGNIFICANTLY EXCES6IVE EARP IINGS TEST (S^

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the ESP:

..,resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital stracture

as may be appropriate.

AEC'-Ohio's
proposed ESP SEET process may be surnrnarized as follows: The book

measure of earnings for CSP and OP is determined by calculating net u'came divided by
begirming book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts for AEP-Ohio is more meaningful since
CSP and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public utilities, with similar busirtess and financial risk, AEP-Ohio's
process includes evaluating all publicly traded U.S. firms. By using data fro m

ue, ^to divide
Line and Compustat, AEP-Ohio applies the standard. decile portfolio tecluuq
the firms into 10 different business risk groups and 10 different financial risk groups
(lowest to highest). AEP-Ohio would then select the cell which includes AEP
Corporation. To account for the fact that the business and financial risks of CaP and OP
may differ from AEP Corporation, this aspect of the process is repeated for CSP and OP
and taken into consideration in determining whether CSP's or OP's ROEs are excessive.
The PSP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefore, is
considered by fixed-income investors and credit rating agencies. The ESP utilized two

standard deviations (which is equivalent to the traditional 95 percent confidence level)

about the mean ROEs of the comparable risk peer group andd the utility peer group to

determine the starting point for which CSP's or OP's ROE may be corLsidered excessive
(Cos. Ex. 5 at 13-42). Finally, AEP-Ohio advocates that the earnings for each year the
SEET is applied should be adjusted to exclude the margins associated with OSS and
accounting earnings for fuel adjustment clause deferrals for which the Companies wiIl not

^,,^ C^s-.R.^-. 6-at t 5-11, Cos. Ex. 2at39 ^,^=xa4J" ^^'T+-ha ecte revenues jC^s. Ex ♦ z

OCC, OEG, and the Commercial Group each take issue with the deveopmend
the comparable firms and the threshold of significantly excessive earnings. K roger and

argue that the Companies' statistical process for deterrnin9ng when CSI' and OP
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have earned significantly excessive earnirtgs improperly shifts the bctrden of proof set

forth in the statute from the company to other parties.

OCC witness Woolridge developed a proxy group of electric utilities to establish

the business and financial risk indicators, then uses Value Line to develop a data base of
companies with business and financial risk indicators within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital structure of

Ohio's electric utility companies and adjusting the benchmark by the PERC 150 basis
points ROE adder to determine significantly excessive earnings (OCC Ex. 2 at 5-6, 20)•
AEP-Ohio argues that OCC's process is contrary to the language and spirit of Section
4928.143(F), Revised Code, as the statute requires the comparable firms include non-
utili.ty firms. The SEET proposed by OCC witness Woolridge results in the sante
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of firms by utilizing ►3te

entire list of publicly traded electric utilities in Value Line's Datafile,40 and one group of
non-utility firms. The comparable non-utility gronp is composed of Companies' with
gross plant to revenue between 1.2 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line has a beta (OEG Ex. 4 at 4-6). OEG then calculates the
difference in the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 2008, which equals 7.0
percent to determine the adjustment to account for the reduced risk associated with
utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned retarn of 14.14 percent yields a risk-adjusted return of 12.82 percent. OEG
then applies an adjustment to recognize the financial risk differences of AEP-Ohio to the
utility and non-utility comparison groups. Finally, to deternvne the level at which
earnings are "significantly excessive," OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7-9). OEG argues that the use of statisti.cal
confidence ranges as proposed by AEP-Ohio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidence interval wauld mean that only
2.5 percent of all observations of all the sample company groups would be deemed to
have excessive earnings. Further, OEG argues that as a statistical analysis the Affi'-Oliio-
proposed method eliminates most, if not all, of the Commission's flexibility to adjust to
economic circumstances and determine whether the utility company's earnings are

significantly excessive (OEG Ex. 4 at 9-10).

--AEP-C}hio contends that OEG's 5^l; meihvd fatis to eo;nply v:i}?: *hp st-a 'ry

requirements for the SEET, fails to control for financial risk of the comparable sample
groups, fails to account for business risk and will, like the process proposed by OCC,

40 OEG would eliminate one company with a significant negative return on equity for 2Q07.
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produce the same comparable non-utility and utility group for each of the Ohio electric

utilities (Cos. Ex. 5-A at 8-9).

The Commerciai Group asserts that AEP-Ohio's proposed SEET methodology will
produce volatile earned return on equity thresholds and, therefore, does not meet the
primary objective of an FSP`which is to stabilize rates and support the economic
development of the state. Further, fiEP-Ohio s SEET method, according to the
Conunercial Group, fails to compose a comparable proxy group with business risk similar
to CSP and OP, including unregulated nuclear subsidiaries and deregulated generation
subsidiaries. Thus, Comznercial Group recommends a comparable group consist of
publicly traded regulated utility companies as determined by the Edison Electric Institute
(EEO. Commercial Group witness Gorman notes that using EEI's designated group of

regulated entities and Value L'unes earned return on common equity shows that the
regulated companies had an average return on equity of approximately 9 percent for the
period 2005 through 2008. Witn,ess Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approximately 85 percent of the earned
return on equity observations for the designated regulated electric utility companies will
be at 12.5 percent return on equity or less. Therefore, Commercial Group recommends
that the SEET test be based on the Commission-approved return on equity plus a spread
of 200 basis points. Commercial Group witness Gorman reasons that the average risk,
extreme risk and beta spread over AEP-Ohio s proxy group suggest that a 2 pereent/200
basis points is a conservative determination of the excessive earnings threshold

(Commercial Group Fx. l at 3,12-17).

AEP-Ohio argues that the Comm.ercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of return is a
forward-looking analysis and the $EET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measurement of financial and business risk (Cos. Ex.

5-A at 9-10).

OCC opposes the exclusion of accounting earnings for fuel adjustment clause
deferrals and the deduction of revenues associated withOSS, as OSS are not one-time
write-offs or non-recurring items (OCC Ex. 2 at 21). OCC contends that revenues
associated with the deferrals are reported during the same period with the Companies
fuel-related expenses and to elimina.te the deferrals, as AEP-Ohio proposes, would reduce
the revenues for the period without deducting for the underlying expense (OC:C Reply Br.

69-70) . Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment clause for the
margin generated by OS5 an notelta^ AEr-Corratioxrs Y3est3iirginiaand Wglnia
electric distribution subsidiaries currently do so despite AEP-Ohio's assertion that such is

in violation of federal law (Kroger Ex. 1 at 9).
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Staff advocates a single SEET methodology for all electric distribution utilities as to
the selection of comparable firms and, further, proposes a workshop or technical
conference to develop the process to determine the "comparable group earnings" for the
SEET. Staff witness Cahaan reasons that the SEET proposed by AEP-Ohio as a technical,
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies' SEET proposal is based upon
a definition of significance which would create internal inconsistencies if applied to the
statute. Further, Staff believes the "zone of reasonable" earnings can be framed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from OSS are excluded from SEET,
other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this time. Thus, Staff proposes that this
proceeding determine the method of establishing the comparable group and specify the
basis points that will be used to deterinine "significantly excessive earnings." Staff claims
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility's 10-K or FERC-1 and, if the electric utility's ROE
is less than that of the sum of the comparable group's ROE plus the adder, it will be
presumed that the electric utility's earnings were not significantly excessive. Further,
Staff asserts tha.t any party that wishes to challenge the presumption would be required to
demonstrate otherwise. If, however, the electric utility's earned ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its earnings are not significantly excessive (Staff Ex. 10 at $,16,19, 21-24,

26r27; Staff Br. at 27).

OCEA, OMA, and the Commercial Group recommend that the comparable firm
process for the SEET be determiined, as Staff proposes, as part of a workshop (OCEA Br. at

110; OMA Br. at 13; Commercial Group Br. at 9).

The Commission believes that the deternv.nation of the appropriate methodology
for the SEET is extremely important. As evidenced by the extensive testimony in this case
concerning the test, there are many different views concerning what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
test, the test itself will not be actually applied until 2010 and, as proposed by the
Companies, will not commence until August 2010, after Compustat information is made
publicly available (Cos. Ex. 5 at 11-12): Therefore, consistent with our opinion and order
issued in the FirstEnergy ESP Case,41 the Commission agrees with Staff that it would be

`-'ortlr ir ^ t1:W-s^ta^tewise to examine the m^odology for tie ezces ive em'iungs ^e:kt be^ ^

within the framework of a workshop. This is consistent with the Commission's finding
that the goal of the workshop will be for Staff to develop a common methodology for the

41 In re Ohio Edison Company, The CleoelGtnd Electric Itluminating Company, and the Toledo Edison Company,

Case No. o8-935-EIrSSO, Opinion and Order (December 19,2008).

000000157



08-917-ELrSSO and 08-918-EL-SSO -69

excessive earnings test that should be adopted for all of the electric utilities and then for
Staff to report back to the Commission on its findings. Despite AEP-Ohia's a.ssertions that
FirstEnergy's ESP is no longer applicable since the FirstEnergy companies rejected the
modified ESP, the Conunission finds that a common methodology for sig,nificantly
excessive earnings continues to be appropriate given that other ESP applications are
currently pending and, even under AEP-Ohio's ESP application, the SEST information is
not available until the July of the following year. Accordingly, the Commission finds that
Staff should convene a workshop consistent with this deternunation. However,
notwithstanding the Commission's conclusion that a workshop process is the method by
which the SEET will be developed, we recognize that AEP-Olrio must evaluate and
deternune whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to OSS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies earnings as "significantly
excessive" in accordance with Section 4928.143(F), Revised Code, necessarily excludes
OSS and deferrals, as well as the related expenses associated with the deferrals, consistent
with our decision regard'mg an offset to fuel costs for any OSS margins in Section III.A.1.b
of this order. The Commission believes that deferrals should not have an impact on the
SEET until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET calculation, we
do not wish to discourage the efficient use of OP's generation facilities and, to the extent
that the Companies' eamings result from wholesale sources, they should not be

considered in the SEET calculation.

VIII. MRO V. ESP

The Companies argue that 'It]he public interest is served if the ESP is more
favorable in the aggregate than the expected results of an MRO° (Cos. Br. at 15). The
Companies further argue that the state policy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the k5P as a whole, is more
favorable than the expected results of an MRO (Id.). The Companies aver that not only is
the SSO proposed under the ESP more attractive than the S30 resulting fr'oman MRO,
other non-SSO factors exist adding to the favorability of the ESP over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ex. 3 at 14-19). Specifically, AEP calculated the market price competitive
benchmark for the expected cost of electricity supply for retail electric generation SSQ
customers in the Companies' service territories for the next three years as $88.15 per
IvIWH for CSP and $85.32 per MWH for OP for full requirements service (Cos. Ex. 2-A at
5). These compe^ve .7enclttrmrk pxices-werercalealat°d-b;L AFPbrsin? *narket data from
the first five days of each of the first three quarters of 2008, and averaging the data-(Id. at

15).

AEP-Ohio witness Baker then compared the F5P-based 550 with the MR9-based
SSO, anaiyzing the following components: market prices for 2009 through 2011; the

000000158



08-917-EIrSSO and 08-918-EL-SSO -70-

phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricing components of the
states of Delaware and Maryland; PJM costs; incremental environmentai cosis, POLR
costs, and other non-market portions of an MRO-based SSO (Cos. Ex. 2-A at 3-17). AEP-
Ohio witness Baker also considered non-SSO costs in the comparisoa, such as the
distribution-related costs of $150 million for CSP and $133 million for OP (Id. at 16-17).
AEP-Ohio concluded that the cost of the ESP is $1.2 billion and the cost of the MRO is $1.5
biIlion for CSP, while the cost of the ESP is $1.4 bitlion and the cost of the MRO is $1,7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-Ohio states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of $ 292 miUion for CSP and $262 million for OP ¢d.; Cos. Br. at

135).

The Companies state that, in addition to the generation component, the F.SP has
other elements that, when taken in the aggregate, make the E5P considerably more

favorable to customers than an MRO altemative (Cos• Ex. 2-A at 17-18). AEP-Ohio

explains that the benefits in the ESP that are not available in an MRO, inctude: a
shareholder-funded commitment focused on economic development and low-income
customer assistance programs; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced distribution reliability

initiatives (Cos. Fx. 2-A at 17-18; Cos, Ex. 3 at 16-18; Cos. Br. at 135-137).

The Companies contend that once the Commission determines that the ESP is more
favorable in the aggregate, then the Commission is required to approve the ESP. If the
Commission determines that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP

application.

Staff states that, as a general principle, Staff believes that the Companies proposed
ESP is more favorable than what would be expected under an MRO (Staff Br. at 2).
However, Staff explains that modifications to the proposed ESP are necessary to make the

ESP reasonable (Id.). With Staff's proposed adjustments to the RSP rates, Staff witness

Hess testified that the Compardes
,

proposed ESP "results in very reasonable rates" (Staff

Ex. 1 at 10). Furthermore, Staff witness Hess demonstrated, utilizing Staff witness
Johnsori s estimated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Staff Ex. 1-A, Revised Exhibit JEH-1; Staff

Br. 16).

Several intervenors are critical of various components of AEP-Ohio's proposed ESP
and thus conclude that the ESP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that AEP-{3hio has failed to meet its
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burden of proof under the statute tflat the proposed ESP, in the aggregate, is more
favorable than an MRO (OPAE Br. at 3, 22-23; OMA Br, at 3; Kroger Br, at 4; OHA Br. at
11; Commercial Group Br. at 2,3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that the Commission must take into account all terntis and
conditions of the proposed ESP, not just pricing (O]-IA Br. at 8-9). OHA further explains
that the Commission must weigh the totality of the circumstances presented in the
proposed ESP with the totality of the expected results of an MRO (]d. at 9). OHA also
states that the proposed ESP fails to mitigate the harmful effects of new regulatory assets,
proposed deferrals, and rate increases on hospitals and, therefore, the ESP does not
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies' and Staff s comparison of the ESP to an MRO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assume the
maximum blending percentages allowed under 4928.142, Revised Code, and fail to
demonstrate the incremental effects of the maxiinuin blending percentages on the FAC
costs (IEU Br. at 33, citing Cos. Ex. 2-A, Staff Ex. 1, Exhibit JE]-I-1, Tr. Vol. )(l at 78-82, and

Tt. Vol. XIII at 87-88).

OCEA disputes the Companies' comparison of the ESP to the MRO, stating that the
Companies have overstated the competitive benchmark prices (OCC Ex.10 at 15; OCEA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribution losses, OCC calculates that the updated
competitive benchmark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex.10 at
15-24). OCEA also questioned other underlying components of AEP witiess Baker`s
comparison of the MRO to the ESP regarding the proposed ESP, as well as the exclusion
of certain costs in the MRO calculation (fd. at 37-40). Nonetheless, OCEA ultimately
concludes that AEP's ESP, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also submits that the forward
market prices for energy have fallen significanfly since the C.oinpanies' filed their
application and submitt.ed their supporting testimony (Constellatlon Ex. 2 at 16).

Contrary to the position taken by Constellation and OCEA,42 AEP-Ohio ccmtends
that the market price analysis supplied in support of the ESP does not need to be updated
in order for the Commission to determine whether the ESP is more favorable that the
expected result of the MRO. Furthermore, AEP-Ohio responds that the appropriate
method is to look over a longer period of time, and not just focus on the recent decline in

forward market prices. (Cos. Reply Br. at 130-131).

_ _ Contrary to argumennts raised by aariouv-;-nte , eno,s, ARP4)hia aves's that the

legal standard to approve the ESP is not whether the Conmlission can make the ESP even
more favorable, whether the rates are just and reasonable, whether the costs are prudently

42 Constellation Br. at 17; OCEA Br. at 19-24.
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incurred, whether the plan provisions are coat-based, or whsther each provision of the
plan is more favorable than an MRO (Cos. Reply Br. at 1-6). The Companies contend that
the Commission only has authority to modify a proposed ESP if the Commassa.on
determines that the ESP is not more favorable than the expected results of an MRO (ld. at

4). As some intervenors have recognizedP the Cotnmission does not agree that our

authority to make modifications is limited to an after-the-fact deterinination of whether
the proposed ESP is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
znodified herein, we believe that the cost of the ESP is $673 million for CSP and $747
tnillion for OP, and the cost of the MRO is $1.3 billion for CSP and $1.6 billion for OP.

Accordingly, upon consideration of the application in this case and the provisions
of Section 4928,143(C)(1), Revised Code, the Commission finds that the ESP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

IX. CONCLUSION

The Commission believes that it is essential that the plan we approve be one that
provides rate stability for the Companies, provides future revenue certainty for the
Companies, and affords rate predictability for the customers. Upon consideration of the
application in this case and the provisions of Section 4928.143(C)(1), Revised Code, the
Commission finds that the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery. of deferrals, as modified by. this order, is more
favorable in the aggregate as compared to the expected results that would otherwise
apply under Section 4928.142, Revised Code. Therefore, the Commission finds that the
proposed three-year ESP should be approved with the modifications set forth in this
order_ To the extent that intervenors have proposed modifications to the Companies ESP
that have not been addressed by this opinion and order, the Commission concludes that

the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies should file revised tariffs
consistent with this order, to be effective with bilL9 rendered January 1, 2009. Ln light of
t e hrrung o^-the effectivedai:e-oi '-:a ta.iffs, t^,e-ro*_nrn~ssiorzfinds that_the revised tariffa
shall be approved upon fil'tng, effective Januaryl, 2009, as set forth herein, and contingent

upon final review by the Commission.

43 OEG Sr, at 3.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1) CSP and OP are public utilities as defined in Secti.on 4905.02,
Revised Code, and, as such, the companies are subject to the

jurisdiction of this Cotmnission

(2) On July 31, 2008, CSP and OP filed applications for an S50 in

accordance with Section 4928.141, Revised Code.

(3) On August 19, 2008, a technical conference was held regarding
AEP-Ohio's applications and on November 10, 2008, a
prehearing conference was held in these matters.

(4) On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; OCC; Kroger; OEC; IEU-Ohio; OFAE; APAC;
OHA; Constellation; Dominion; NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; Consumer Powerline; Morgan
Stanley Capital Group Inc.; Commercial Group; EnerNoc, Inc.;

and AICUO.

(5) The hearing in these proceedings commenced on
November 17, 2008, and concluded on December 10, 2008.
Eleven witnesses testified on behalf of AEP-(Qhio, 22 witnesses
testified on behalf of various intervenors, and 10 witnesses

testified on behalf of the Commission Staff.

(6) Five local hearings were held in these matters at which a total

of 124 witnesses testified.

(7) Briefs and reply briefs were filed on December 30, 2008, and
January 14, 2009, respectively.

(8) AEP-Ohids applications wese filed pursuant to Section
4928,143, Revised Code, which authorizes the electric utilities

to file an ESP as their SSO.

(9) The proposed ESP, as modified by this opinion and order,
includi-ng its pncing ana ali- Trffier-teri,s--w-zd eon tism,
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised

Code.
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ORDER:

It is, therefore,

ORDERED, That the Companies' application for approval of an PSP, pursuant to
Sections 4928.141 and 4928.143, Revised Code; be modified and approved, to the extent

set forth herein. It is, further,

ORDERED, That the Companies file their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
biIls-rendered basis, contingent upon fin.al review and approval by the Commission. It is

further,

ORDERED, That each company is authoriz.ed to file in final form four complete,

printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariffs. The Companies shall file one copy in this case docket
and one copy in each Company's TRF docket (or may make such filing eiectronically, as
directed in Case No. 06-900-AU-WVR). The remaining two copies shall be designated for

distribution to Staff. It is, further,

ORDERSD, That the Companies notify all affected customers of the changes to the

tariff via bill messa.ge or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shall be submitted to the Commission's Service Monitoring
and Enforcement Department, Reliab3lity and Service Analysis Division at least 10 days

prior to its distribution to customers. It is, further,
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ORDERED, That a copy of this opinion and order be served on aA parties of recard.

THE PUBLIC ITIES COMIvIISSION OF OHIO

CAlan R. Schxiber, Chairinan

--2^4 PC-0-"
Chery1 L. Roberto

KWB/GNS:vrm/ct

Entered in the Journal

MAR 18 2009

Rene^ J. Ienlca s
Secretary
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BEFORE

THE PUBLIC LTI'II.ITIES COMMISSION OF OIiIO

In the Matter of the Application of
Columbus Southern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

In the Matter of the Application of
Ohio Power Company for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation

Plan.

Case No. 08-917-EL-SSO

Case No. 08-918-EL-SSO

CONCURRING OPINION OF CI-IAIItMAN AI.AN R. SCHIZIBER

AND COMMMONER PAUL A. CENTOLELLA

We agree with the Convnission's decision and write this concurring opinion to

express additional rationales supporting the Corrunission's decision in two areas.

g_rjdSMART Rider

The Order sets the initial amount to be recovered through the gri.dSM'AR.T rider

based on the availability of federal matching funds for smart grid demonstrations and
deployments under the American Recovery and Reinvestment Act of 2009. AEP-0hio
should promptly take the necessary steps to apply for available federal funding.

Additionally, AEP-Ohio should work with staff and the collaborative established under

the Order to refine its Phase 1 plan and initiate deployments in a timely and reasonable

manner.

The foundation of a smart grid is an open-architecture communications system
which, first, provides a commori platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

-Tlhese-capabilite,es- .̂ nprnvfdo---sigaificant rnnsumer and societal benefits. In the

near term, participating consumers will have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AFP-Ohio
will be able to provide consumers feedback regarding their electric usage patterns and
improved customer serviee. And, the combination of distribution automation and
advanced metering should enable AEP-Ohio to rapidly locate dainaged and degraded
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distribution equipment, reduce outages, and min;rnize the duration of any service
interruptions. We expect that consumers will experience a material improvement in

service and reliability.

SB 221 made it state policy to encourage time-differentiated pricing,
implementation of advanced metering infrastructnr.'e, development of performance

standards and targets for service quality for all consumers, and implementation of
distributed generation. Section 4928.02 of the Revised Code. The Commiss'son's Order

advances these policies.

AEP-0hio and its customers are likely to face significant challenges over the next
decade from rising costs, requirements for improved reliability, and environmental
constraints. Our Order will enable AEP-0hio to take a first step in developing a modern
grid capable of providing affordable, reliable, and enviroritnentally sustainable electric

service into the future.

PT1vf Demand Response ProQrarn

First, we wish to emphasize that the Commission supports demand response

initiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which AER'Ohio c"stomers are responsible. We encourage
AEP-0hfo to work with PJM, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capacity that it

must carry under PJM market rules.

Finally, consumers should have the opportunity to see and respond to cl.7anges in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing cons'mption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic privng options for commercial and industrial SSO
customers who have the interval metering needed to support such rates. Such options
should enabligible copsumys to directly manage risk and optimize their energy usage.

Alan R._Schri.ber

h^ t"lr.
Paul A. Centolella
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4905.03 Public utility company definitions.

As used in this chapter:

(A) Any person, firm, copartnership, voluntary association, joint-stock association, company, or

corporation, wherever organized or incorporated, is:

(1)

A telephone company, when engaged in the business of transmitting telephonic messages to, from,

through, or in this state ;

(2) A motor transportation company, when engaged in the business of carrying and transporting
persons or property or the business of providing or furnishing such transportation service, for hire, in

or by motor-propelled vehicles of any kind, including trailers, for the public in general, over any public
street, road, or highway in this state, except as provided in section 4921.02 of the Revised Code;

(3) An electric light company, when engaged in the business of supplying electricity for light, heat, or
power purposes to consumers within this state, including supplying electric transmission service for
electricity delivered to consumers in this state, but excluding a regional transmission organization

approved by the federal energy regulatory commission;

(4) A gas company, when engaged in the business of supplying artificial gas for lighting, power, or

heating purposes to consumers within this state or when engaged in the business of supplying artificial
gas to gas companies or to natural gas companies within this state, but a producer engaged in
supplying to one or more gas or natural gas companies, only such artificial gas as is manufactured by
that producer as a by-product of some other process in which the producer is primarily engaged within
this state is not thereby a gas company. All rates, rentals, tolls, schedules, charges of any kind, or
agreements between any gas company and any other gas company or any natural gas company

providing for the supplying of artificial gas and for compensation for the same are subject to the

jurisdiction of the public utilities commission.

(5) A natural gas company, when engaged in the business of supplying natural gas for lighting, power,
or heating purposes to consumers within this state. Notwithstanding the above, neither the delivery
nor sale of Ohio-produced natural gas by a producer or gatherer under a public utilities commission-

ordered exemption, adopted before, as to producers, or after, as to producers or gatherers, January 1,

1996, or the delivery or sale of Ohio-produced natural gas by a producer or gatherer of Ohio-produced
natural gas, either to a lessor under an oil and gas lease of the land on which the producer's driiling
unit is located, or the grantor incident to a right-of-way or easement to the producer or gatherer, shall

cause the producer or gatherer to be a natural gas company for the purposes of this section.

All rates, rentals, tolls, schedules, charges of any kind, or agreements between a natural gas company
brid-ot er natural ya=_Gampaniesnr_aas c9mpanies_providing for the supply of naturai gas and for
compensation for the same are subject to the jurisdiction of the public utilities commission. The
commission, upon application made to it, may relieve any producer or gatherer of natural gas, defined
in this section as a gas company or a natural gas company, of compliance with the obligations imposed

by this chapter and Chapters 4901., 4903., 4907., 4909., 4921., and 4923. of the Revised Code, so
long as the producer or gatherer is not affiliated with or under the control of a gas company or a
natural gas company engaged in the transportation or distribution of naturai gas, or so long as the

producer or gatherer does not engage in the distribution of natural gas to consumers.

http://codes.ohio.gov/orc/4905.03 09PPA9167
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Nothing in division (A)(5) of this section limits the authority of the commission to enforce sections

4905.90 to 4905.96 of the Revised Code.

(6) A pipe-line company, when engaged in the business of transporting natural gas, oil, or coal or its

derivatives through pipes or tubing, either wholly or partly within this state;

(7) A water-works company, when engaged in the business of supplying water through pipes or tubing,

or in a similar manner, to consumers within this state;

(8) A heating or cooling company, when engaged in the business of supplying water, steam, or air

through pipes or tubing to consumers within this state for heating or cooling purposes;

(9) A messenger company, when engaged in the business of supplying messengers for any purpose;

(10) A street railway company, when engaged in the business of operating as a common carrier, a
railway, wholly or partly within this state, with one or more tracks upon, along, above, or below any
public road, street, alleyway, or ground, within any municipal corporation, operated by any motive
power other than steam and not a part of an interurban railroad, whether the railway is termed street,

inclined-plane, elevated, or underground railway;

(11) A suburban railroad company, when engaged in the business of operating as a common carrier,

whether wholly or partially within this state, a part of a street railway constructed or extended beyond

the limits of a municipal corporation, and not a part of an interurban railroad;

(12) An interurban railroad company, when engaged in the business of operating a railroad, wholly or
partially within this state, with one or more tracks from one municipal corporation or point in this state
to another municipal corporation or point in this state, whether constructed upon the public highways
or upon private rights-of-way, outside of municipal corporations, using electricity or other motive
power than steam power for the transportation of passengers, packages, express matter, United
States mail, baggage, and freight. Such an interurban railroad company is included in the t'erm

"railroad" as used in section 4907 02 of the Revised Code.

(13) A sewage disposal system company, when engaged in the business of sewage disposal services

through pipes or tubing, and treatment works, or in a similar manner, within this state.

(B) "Motor-propelled vehicle" means any automobile, automobile truck, motor bus, or any other self-

propelled vehicle not operated or driven upon fixed rails or tracks.

Amended by 128th General Assembly File No. 43, SB 162, § 1, eff. 9/13/2010.

Effective Date: 01-01-2001
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4928.01 Competitive retail eIectrlC service definitions.

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplemental
reserve service; load following; back-up supply service; real-power loss replacement service; dynamic

scheduling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier under sections

4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that is competitive

as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has been
financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat. 1363, 7 U.S.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-

profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail electric distribution

service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility

it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised Code.

(9) "Electric services company" means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail

electric service in this state. "Electric services company" includes a power marketer, power broker,
aggrecal o_r_ independent power producer but excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility° means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying both a noncompetitive and a competitive retail electric service in this

state. "Electric utility" excludes a municipal electric utility or a billing and collection agent.

http://codes.ohio.gov/ore/4928,01
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(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a
competitive retail electric service under authority conferred under section 4928.2 of the Revised

Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided through electric

utility rates" means the level of funds specifically included in an electric utility's rates on October 5,
1999, pursuant to ari order of the public utilities commission issued under Chapter 4905. or 4909, of
the Revised Code and in effect on October 4, 1999, for the purpose of improving the energy efficiency
of housing for the utility's low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the

targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time beginning on the

starting date of competitive retail electric service and ending on the applicable date for that utility as
specified in section 4928.40 of the Revised Code, irrespective of whether the utility applies to receive

transition revenues under this chapter.

(18) "Market power" means the ability to impose on custorners a sustained price for a product or

service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity consumed is

for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours

per year or is part of a national account involving multiple facilities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates facilities to

generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service that is

noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule filed under

section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905.31 of the

Revised Code, which schedule or arrangement includes conditions that may require the customer to
...- __

curtail or interrupt electric usage dunng nonermergency crrcumsta oc ,.̂3 upQ"^ rotif-iea t ion hy Lan,_e.iBGtrlc

utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection through the

percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

^
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(25) "Advanced energy project" means any technologies, products, activities, or management practices

or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial; institutional, governmental, research, not-for-profit, or residential energy
users, including, but not limited to, advanced energy resources and renewable energy resources.
"Advanced energy project" also includes any project described in division (A), (B), or (C) of section

492II.621 of the Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized or deferred

on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission

rate-making decision, and that would otherwise have been charged to expense as incurred or would
not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. "Regulatory assets" includes, but is not limited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables

from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility's most recent rate or

accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utility; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by

the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for the supply of
electricity to ultimate consumers in this state, from the point of generation to the point of
consumption. For the purposes of this chapter, retail electric service includes one or more of the
following "service components" : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metering service,

and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period between the

electricity supplied by an electric service provider and the electricity generated by a customer-

generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that does all of the

following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a

fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for electricity.

http://codes.ohio.gov/orc/4928.01
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(32) °Self-generator" means an entity in this state that owns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner's consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the owner

or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the amendment of

this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such

efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal

output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,

arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a determined best
available technology, shall be of the highest level of economically feasible design capability for which

there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as defined by the
nuclear regulatory commission; other, later technology; or significant improvements to existing

facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a proton exchange
membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but

not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States

environmental protection agency's waste reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement.

(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy, wind energy,

power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, asp .
defined in section 3734.61 o^ the Revsea Cozfe 1ractionatonier ^iebeca!-4ecorn--o-s^*-^n,or

other process that does not principally involve combustion, biomass energy, biologically derived
methane gas, or energy derived from nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liquors.
"Renewable energy resource" includes, but is not limited to, any fuel cell used in the generation of
electricity, including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuei
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's territorial
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waters of Lake Erie; methane gas emitted from an abandoned coal mine; storage facility that will

promote the better utilization of a renewable energy resource that primarily generates off peak; or
distributed generation system used by a customer to generate electricity from any such energy. As
used in division (A)(35) of this section, "hydroelectric facility" means a hydroelectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or bordering

this state or within or bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and water quality,

including seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this state, which

compliance may consist of certification under Section 401 of the "Clean Water Act of 1977," 91 Stat.

1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state

that the river has impaired water quality under Section 303(d) of the "Clean Water Act of 1977," 114

Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,

anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87 Stat. 884, 16

U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federal energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to

the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not

regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access

to water to the public without fee or charge.

(h) The facility is not recommended for removal by any federal agency or agency of any state, to the

extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a competitive

retail electric service if the service component is competitive pursuant to a declaration by a provision

o e e Revised-Code or (sarsrrant ioa°rorrer of the publ> uti!i*-iercomn!Lqsion_author_ized _underdivision_

(A) of section 4928.04 of the Revised Code. Otherwise, the service component shall be deemed a

noncompetitive retail electric service.

Amended by 128th General Assembly File No. 47, SB 181, § 1, eff. 9/13/2010.

Amended by 128th General Assembly File No. 48, SB 232, § 1, eff. 6/17/2010.
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Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 5B221 07-31-2008
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4928.141 Distribution utility to provide standard ser'vice

®ffer.

(A) Beginning January 1, 2009, an electric distribution utility shall provide consumers, on a comparable

and nondiscriminatory basis within its certified territory, a standard service offer of all competitive

retail electric services necessary to maintain essential electric service to consumers, including a firm

supply of electric generation service. To that end, the electric distribution utility shall apply to the

public utilities commission to establish the standard service offer in accordance with section 4928.142

or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,

except that the utility's first standard service offer application at minimum shall include a filing under

section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with

section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility's standard service offer

for the purpose of compliance with this section; and that standard service offer shall serve as the

utility's default standard service offer for the purpose of section 4928.14 of the Revised Code.

Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shall continue

for the purpose of the utility's compliance with this division until a standard service offer is first

authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to

division (D) of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,

2008, shall continue to be in effect for the subject electric distribution utility for the duration of the

plan's term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall

exclude any previously authorized allowances for transition costs, with such exclusion being effective

on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 of the
Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in
a newspaper of general circulation in each county in the utility's certified territory. The commission

shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008

O^^Q 17 5
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4928.142 Standard generation service offer price -

competitive bidding.

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for

all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,

and ensure that the criteria specified in division (A)(1)(a) to (c) of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No

generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary, concerning the

conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster

supplier participation in the bidding process and shall be consistent with the requirements of division

(A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division (A) of this
section, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the commission prior to the effective date of the
commission rules required under division (A)(2) of this section, and, as the commission determines
necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An
application under this division shall detail the electric distribution utility's proposed compliance with the

requirements of division (A)(1) of this section and with commission rules under division (A)(2) of this

section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the ability to take
-actionsAoidentify_and mityate market power or the electric distribution utility's market conduct; or a

- -- -- - - - -- ----
similar market monitoring function exists with commensurate ability to identify and monitor market

conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application's filing date, shall

http://66.161.141.164/orc/4928.142 47789Z01Q 17 6
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determine by order whether the electric distribution utility and its market-rate offer meet all of the
foregoing requirements. If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one or more requirements, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission's satisfaction; otherwise, the electric distribution utility shall
withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous filing under this section and section
4928.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred

fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this
section, including for the purpose of division (D) of this section, the commission shall select the least-
cost bid winner or winners of that process, and such selected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility's standard service offer unless the
commission, by order issued before the third calendar day following the conclusion of the competitive

bidding process for the market rate offer, determines that one or more of the following criteria were

not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upon

was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the
competitive bidding process or to procuring generation service to provide the standard service offer,
including the costs of energy and capacity and the costs of all other products and services procured as
a result of the competitive bidding process, shall be timely recovered through the standard service
offer price, and, for that purpose, the commission shall approve a reconciliation mechanism, other

recovery mechanism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used and
useful in this state shall require that a portion of that utility's standard service offer load for the first
five years of the market rate offer be competitively bid under division (A) of this section as follows: ten
per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year

three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years one through five. The
standard service offer price for retail electric generation service under this first application shall be a
proportionate blend of the bid price and the generation service price for the remaining standard service
offer load, which latter price shall be equal to the electric distribution utility's most recent standard

service offer price, adjusted upward or downward as the commission determines reasonable, relative
^he omthe le.^-!_o# an,<_one-or moreto the jurisdictionl portion of any Knowr ar d rr easurat r^ c ances

of the following costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;

O^^Q177
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(3) Its prudently incurred costs of satisfying the supply and demand portfolio requirements of this

state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration
of the derating of any facility associated with those costs. In making any adjustment to the most
recent standard service offer price on the basis of costs described in division (D) of this section, the
commission shall include the benefits that may become available to the electric distribution utility as a
result of or in connection with the costs included in the adjustment, including, but not limited to, the
utility's receipt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also determine how such

adjustments will affect the electric distribution utility's return on common equity that may be achieved
by those adjustments. The commission shall not apply its consideration of the return on common
equity to reduce any adjustments authorized under this division unless the adjustments will cause the

electric distribution utility to earn a return on common equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face

comparable business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur
shall be on the electric distribution utility. Additionally, the commission may adjust the electric

distribution utility's most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility's financial
integrity or to ensure that the resulting revenue available to the utility for providing the standard
service offer is not so inadequate as to result, directly or indirectly, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has
the burden of demonstrating that any adjustment to its most recent standard service offer price is

proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively the

proportions specified in that division to mitigate any effect of an abrupt or significant change in the
electric distribution utility's standard service offer price that would otherwise result in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shall be made
not more often than annually, and the commission shall not, by altering those proportions and in any
event, including because of the length of time, as authorized under division (C) of this section, taken
to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration

shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under

this division.

(E)_An electric distribution utility that has received commission approval of its first application under
division (C) of this section shall not, nor ever shall be authorized or required by the commissfon tz,e

an application under section 4928.143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008

O^^Q178
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4928.143 e4pplicati®n for appr®val of electric security

plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security plan as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commission may adopt for the purpose of this section, and, as the commission
determines necessary, the utility immediately shall conform its filing to those rules upon their taking

effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except

division (D) of this section, divisions (I), (J), and (K) of section 4928.20, division (E) of section

4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, if the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this section and any transitional conditions that should be adopted by the commission if

the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost

is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost
of purchased power supplied under the offer, including the cost of energy and capacity, and including
purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally

mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility's
cost of constructing an electric generating facility or for an environmental expenditure for any electric
generating facility of the electric distribution utility, provided the cost is incurred or the expenditure
occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in
progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized, however,
unless the commission first determines in the proceeding that there is need for the facility based on
resource planning projections submitted by the electric distribution utility. Further, no such allowance
shall be authorized unless the facility's construction was sourced through a competitive bid process,
regarding which process the commission may adopt rules. An allowance approved under division (B)(2)
(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

` b'ypassatildS',-SrGhaF-ge-f,r-tha lifa rif an_elQctric_geReCatLnifac1i1<y tfldtJS.
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owned or operated by the electric distribution utility, was sourced through a competitive bid process
subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is
newly used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility

specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource planning projections submitted by the

http://eodes.ohio.gov/ore/4928.143
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electric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to plan
approval under division (C) of this section and as a condition of the continuation of the surcharge, the
electric distribution utility shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to
this division, it may consider, as applicable, the effects of any decommissioning, deratings, and

reti re m e nts.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility's standard service offer price, which phase-in is authorized in accordance with
section 4928.144 of the Revised Code; and provisions for the recovery of the utility's cost of

securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric
distribution utility incurs on or after that date pursuant to the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation and
notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding
single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and modernization incentives for the electric
distribution utility. The latter may include a long-term energy delivery infrastructure modernization
plan for that utility or any plan providing for the utility's recovery of costs, including lost revenue,
shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric distribution utility's
electric security plan inclusion of any provision described in division (B)(2)(h) of this section, the
commission shall examine the reliability of the electric distribution utility's distribution system and
ensure that customers' and the electric distribution utility's expectations are aligned and that the
electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the

reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding

company system.

(CZ(I)_ The_burd_en of proof in the proceeding shall be on the electric distribution utility. The
commission shall issue an order under this divlsion for an initial application under this section not later
than one hundred fifty days after the application's filing date and, for any subsequent application by
the utility under this section, not later than two hundred seventy-five days after the application's filing

date. Subject to division ( D) of this section, the commission by order shall approve or modify and

approve an application filed under division (A) of this section if it finds that the electric security plan so

approved, including its pricing and all other terms and conditions, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate as compared to the expected results
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that would otherwise apply under section 4928.142 of the Revised Code. Additionally, if the
commission so approves an application that contains a surcharge under division (B)(2)(b) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made available to those that bear the surcharge. Otherwise, the

commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the

electric distribution utility may withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 4928.142 of the

Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under division (C)(1) of this section, the commission shall issue
such order as is necessary to continue the provisions, terms, and conditions of the utility's most recent
standard service offer, along with any expected increases or decreases in fuel costs from those
contained in that offer, until a subsequent offer is authorized pursuant to this section or section

4928.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an

electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an

application under this section for the purpose of its compliance with division (A) of section 4928.141 of

the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed

electric security plan and shall continue in effect until the date scheduled under the rate plan for its

expiration, and that portion of the electric security plan shall not be subject to commission approval or

disapproval under division (C) of this section, and the earnings test provided for in division (F) of this

section shall not apply until after the expiration of the rate plan. However, that utility may include in its

electric security plan under this section, and the commission may approve, modify and approve, or

disapprove subject to division (C) of this section, provisions for the incremental recovery or the

deferral of any costs that are not being recovered under the rate plan and that the utility incurs during

that continuation period to comply with section 4928.141, division (B) of section 4928,64, or division

(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the
utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds
three years from the effective date of the plan, the commission shall test the plan in the fourth year,
and if applicable, every fourth year thereafter, to determine whether the plan, including its then-
existing pricing and all other terms and conditions, including any deferrals and any future recovery of
deferrals, continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of the Revised
Code. The commission shall also determine the prospective effect of the electric security plan to

determine if that effect is substantially likely to provide the electric distribution utility with a return on
commorLequity_thatis signific_a_nt;lyin excess of the return on common equity that is likely to be earned

- -- ---- ----- ---- - -
by publicly traded companies, including utilities, that face comparable business and financial risk, with
such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating
that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric security plan will

result in a return on equity that is significantly in excess of the return on common equity that is likely
to be earned by publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during the balance of
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the plan, the commission may terminate the electric security plan, but not until it shall have provided

interested parties with notice and an opportunity to be heard. The commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accommodate the
transition from an approved plan to the more advantageous alternative. In the event of an electric

security plan's termination pursuant to this division, the commission shall permit the continued deferral
and phase-in of any amounts that occurred prior to that termination and the recovery of those

amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such adjustments
resulted in excessive earnings as measured by whether the earned return on common equity of the

electric distribution utility is significantly in excess of the return on common equity that was earned
during the same period by publicly traded companies, including utilities, that face comparable business

and financial risk, with such adjustments for capital structure as may be appropriate. Consideration
also shall be given to the capital requirements of future committed investments in this state. The

burden of proof for demonstrating that significantly excessive earnings did not occur shall be on the
electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result
in significantly excessive earnings, it shall require the electric distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such prospective

adjustments, the electric distribution utility shall have the right to terminate the plan and immediately
file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under
this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this section, and

the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security plan.

In making its determination of significantly excessive earnings under this division, the commission
shall not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent

company.

Effective Date: 2008 SB221 07-31-2008
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4901:1-35-10 Annual review of electrac security p3an.

By May fifteenth of each year, the electric utility shall make a separate filing with the commission
demonstrating whether or not any rate adjustments authorized by the commission as part of the

electric utility's electric security plan resulted in significantly excessive earnings during the review
period as measured by division (F) of section 4928.143 of the Revised Code. The process and
timeframes for that proceeding shall be set by order of the commission, the legal director, or attorney

examiner. The electric utility's filing shall include the information set forth in paragraph (C) of rule

4901:1-35-03 of the Administrative Code as it relates to excessive earnings.

Effective: 05/07/2009

R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.143
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