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BRIEF OF INDUSTRIAL ENERGY USERS-OHIO

On March 18, 2009, the Public Utilities Commission of Ohio (Commission) issued an
order modifying and approving electric secﬁrity plans (“ESP”) for Columbus Southern Power
Company (“CSP”) and Ohio Power Company (“OP”) (collectively, “Companies” or “AEP-
Ohio™). Pursuant to the modified and approved ESPs, OP and CSP significantly increased their
standard service offer (“SSO”) rates and charges as their customers W;are attempting to address
the cha,llenges of the Great Recession. As the Court subsequently held in In re Application of
Columbus Southern Power Co.," the rate increases were unlawful in several respects, and as the
evidence in the proceeding below demonstrated, it was clear at the time when the Commission
authorized the unlawful and significant increases that the increases would yield very high profits
_(e)&pressed asa return. on common equify) to at least CSP.”

The Commission’s authority to approve SSQ rates in the foﬁn of'an ESP is contained in
Section 4929.143, Revised Code. Once an ESP is approved, Section 4928.143(F), Revised
Code, requires the Commission (1) to annually conduct a review of an ESP to determine if the
ESP provided the electric distribution utility (“EDU”) with a “significantly excessive” earned
return on common equity; and, (2) to prospectively return the excess to customers if the EDU is
unable to prove that the ESP did nbt yield a significantly excessive eamed return on common
equity,. In other words, the General Assembly requires the Commission to test the results of an
ESP and to affirmatively rebalance the economic relationship between an EDU and its customers

if an ESP yields significantly excessive profits.

"nre Application of Columbus Southern Power Co., 128 Ohio St.3d 512 (2011).

2 Tr. Vol. 11 at 386 (IEU-Ohio Supp. at 179).
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This appeal stems from the proceedings initiated by the Commission to determine if each
EDU’s 2009 return on common equity from the ESP was significantly excessive. In some
measure, the General Assembly gave the Commission the opportunity to put right some portion

~ ofthe wrong that occurred when the Commission authorized ESPs for OP and CSP. The
Commission, however, let the full scope of this opportunity pass because it failed to hold each
EDU accountable based on the measurement standard contained in Section 4928.143(F), Revised
Code. Instead of focusing on each EDU’s earned return from the ESP as reqilired by the General
Assembly, the Commission allowed OP and CSP to test their 2009 financial performance based
on the total company earned return on common equity from all (retail, erolesale, affiliated,
regulat_ed and non-regulated) lines of business. Because the Commission failed to evaluate the
EDUs and their ESPs based on the earned return on equity standard set fo_rth.in Section
4928.143(F), Revised Code, the resulting order is unlawful and unreasonable.

Because the .Commission’s order is unlawful and unreasonable, the Industrial Energy
Users-Ohio (“IEU-Ohio”) brings this appeal and urges the Court to reverse the Commission’s
order and issue a remand order directing the Commission to conduct ‘rhe review for each EDU
that 18 required by Section 4928.143(F), Revised Code, based upon the required earned returh on
équity measurement standard.

BACKGROUND AND STATEMENT OF FACTS

In 1999, the General Assembly began the process of introducing competition in the

provision of retail electric service in Ohio with the adoption of Senate Bill 3. As the Court has

,mgd:bcwhgrgimac@dJMiﬂLala{;lgo,ﬁcnmpcatitions,,ﬁémgﬁlﬁ,cmgi@,priue,&andmpalamble,, S

market-based rates, the commission and utilities responded with various rate plans not expressly

{C34357:7} 2



contemplated by statute.” Following a warning by the Court fhat' legislative intervention might
be required, the General Assembly adopted SB 221.*

In setting the price of the SSO, SB 221 created two optio_ns.5 The first, the market rate
offer (“MRO™), established a price for default service by starting with an existing regunlated price
and blending in over several years the results of competitively bid and purchased power.® The
alternative, an ESP, required the EDU to provide provisions relating to the supply and pricing of
electric generatio'n service and permitted the EDU to seek other provisions to address recovery of
fuel and purchased power costs, recovery of new construction costs, and other matters.’

| SB'. 221 also provided two checks on the revenues that an EDU could recover under an
ESP. First, the Commission had to determine that the ESP was “more favorable in the aggregate
as compared to the expected results that would otherwise apply” under an MRO before the
Commission could approve an application for an ESP.* Sccond, the Commission was directed to
determine annually if an approved ESP produced an earned return on common equity of the
EDU that was significantly in excess of the return on common equity by other publicly traded

companies, including utilities, that face comparable business and financial risk.” To the extent

3 In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 513 (2011).
42008 Am. Sub. $.B. No. 221.

3 Section 4928.141, Revised Code (IEU-Ohio Appx. at 175). The SSO is the default rate for
customers who take retail generation service from the EDU or who return to the EDU after
taking service from a competitor.

~_® Section 4928.142, Revised Code (IEU-Ohio Appx. at 176-178).

7 Section 4928.143(B), Revised Code (IEU-Ohio Appx. at 179-182).

8 Section 4928.143(C), Revised Code (IEU-Ohio Appx. at 180-181).

? Section 4928.143(F), Revised Code (IEU-Ohio Appx. at 182).

AC3435T7 ) 3



that an EDU was found to have significantly excessive earnings, the Commission was directed to
order the significantly excessive earnings returned to customers..10 This annual earnings review
has become known as the Significantly Excessive Earnings Test or SEET. _

'Oﬁ March 18, 2009, the Commission approved ESPs for CSP and OP.!! The evidence in
the ESP proceeding provided a strong indication that the Commission’s authorization of
significant rate increases (for some things that the Court hés since ruled were unlawfully
authorizedlz) was going to produce significantly excessive earnings for CSP. As recounted in
the proceeding below, the ESP evidence demonstrated that CSP was earning a very high return
on equity prior to the very significant rate increases that the Commis_sion éuthorized in the 2009
ESP Case. As one witness testified, it was very prediétable that CSP would be earning even
higher returns on equity once the Commission approved the ESp.”

On September 1, 2010, CSP and OP filed their Application for fhe first excessive
carnings review for the 2009 calendar year. Appellant Industrial Energy Users-Ohio (“TEU-
Ohio”) filed aﬁd Was. granted intervention in the case. Several other parties also intervened, and

AEP-Ohio, a group of intervenors identified in the Opinion and Order as the Customer Parties™

9 rd

1 In the Matter of the Application of Columbus Southern Power Co. Jor Approval of an Electric
Security Plan; an Amendment to its Corporaie Separation Plan; and the Sale or Transfer of
Certain Generating Assets, Case No. 08-917 ef al., Opinion and Order (Mar. 18, 2009), aff 'd in
part, rev'd in part, and remanded, In re Application of Columbus Southern Power Co., 128 Ohio
St.3d 512 (2011) (“2009 ESP Case™).

2 Inre Applic;c;t;'aﬁ of Columbus Southern Power éd., 128 Ohio St.3d 51 2(20] 1) '
13T, Vol. [T at 386 (IEU-Ohio Supp. at 179).

4 In the Matter of the Application of Columbus Southern Power Company and Ohio Power
Company for Administration of the Significantly Excessive Earnings Test under Section

£C34357:7 } ‘ 4



and the Commission’s Staff presented testimony.. After a four-day hearing in which [EU-Ohio
repeatedly raised its concern about the failure of CSP and OP to provide the Commission with
the information necessary to perform the SEET properly, the Commission issued its Opinion and
Order on January 11, 201 1.1 IEU-Ohio filed a timely Application for Rehearing, again
identifyiﬁg for the Commission the failure of the Companies to present a case that complied with
the statutory requirements and identifying the failure of the Commission to implement the SEET
.pr.operly.w The Commission denied the Application, and IEU-Ohio filed a timely Notice of
Appeal."”

Simply stated, Section 4928.143(F), Revised .Code, directs the Commission to determine
whether return on common equity for the EDU that resulted from the ESP was signiﬁcantiy
excessive.'® The first part of the SEET determination is a calculation of the return on average

- common equity of the EDU for adjustments of provisions resulting from the ESP. An EDU is

4928.143(F), Revised Code, and Rule 4901 :1-35-10, Administrative Code, Opinion and Order
(Jan. 11, 2011) at 3 (IEU-Ohio Appx. at 36) (hereinafter “Opinion and Order”) (ICN 56). The
Customer Parties were the Ohio Consumers’ Counsel, Ohio Manufacturers® Association, the -
Ohio Hospital Association, the Ohio Energy Group, and Appalachian Peace and Justice
Network.

5 IEU-Ohio Appx. at 34.
16 YEU-Ohio Appx. at 7.
" JEU-Ohio Appx. at 1.

13 The statutory language is complex: “With regard to the provisions that are included in an

electric security plan . . . following the end of [the first] annual period of the plan, if any such
__adjustments [of the ESP] resulted in excessive earnings as measured by whether the earned o

return on common equity of the electric distribution utility is significantly in excess of the return

on common equity that was earned during the same period by publicly traded companies,

including utilities, that face comparable business and financial risk, with such adjustments for

capital structure as may be appropriate.” Section 4928.143(F), Revised Code (IEU-Ohio Appx.

at 182).

103577} 5



defined by statute to be an electric utility that may be engaged in multiple lines of business

- including the provision of service under an SSO such as an ESP.” Return on common equity is
a ratio of earnings divided by shareholders” common equity.”® Only after the proper return on
common equity was calculated could the Commission determine if the return was significantly
excessive.

The prefiled and oral testimony by the Companies and various intervenors foretold the
problems that would emerge in the Commission’s Opinion and Order. The Companies presented
three witnesses: Thomas Mitchell, Joseph Hamrock, and Dr. Anil Makhija. The Companies
sought to demonstrate that they did not have excessive earnings by pfoviding a Statistical test that
Woﬁld have resulted in no finding of significantly excessive earnings unless a total company
income exceeded twenty-two percent, an approach which the Commission found “unreaiistic and
indefensible.”?!

More importantly for purposes of this appeal, however, the Companies presented a

calculation of earnings based upon the FERC Form 1? filings of the Companies, but made no

19 Section 4928.01(A)(6), Revised Code (IEU-Ohio Appx. at 169) (EDU means an electric utility
that supplies at least retail electric distribution service); Section 4928.01(A)(11), Revised Code
(IEU-Ohio Appx. at 169) {(electric utility means an electric light company that is engaged on a
for-profit basis in the business of supplying a noncompetitive retail electric service in this state
or in the business of supplying both a noncompetitive and competitive retail electric service in
this state); Section 4928.141(A), Revised Code (IEU-Ohio Appx. at 175) (requirement that an
EDU supply a standard service offer in the form of either an MRO or an ESP).

% The ratio developed by the Companies and used by the various other parties providing
testimony was calculated using net income from the FERC Form 1. Companies Ex. 1 at 117-118
(CSP 2009 FERC Form 1) (IEU-Ohio Supp. at 3-4); see Companies Ex. 4, Ex. TEM-1 (IEU-

Ohio Supp. at 14-16).
?! Opinion and Order at 24 (IEU-Ohio Appx. at 57).

2 The FERC Form 1 is a filing required by federal law that summarizes the total company
balance sheet and total company income statement.

(C34357:7 } 6



demonstration that they were attempting to identify earnings specifically of the EDUs. For

example, AEP-Ohio’s earned return calculation witness, Mr. Mitchell, did not develop his |

calculations or opinions based on the understanding that “electric distribution utility” and

| “electric utility” are defined terms under Ohio law. Prior to the hearing, Mr. Mitchell did not ask
if these terms have specific meaning in Ohio.” During the hearing and after sponsoring his _
prepared testimony, he apparently became aware that these terms were defined by Ohio law.>*

| Whether it was because he did not understand the basics of the statutdry structure for the

SEET or otherwise, the math behind his earned return on equity numbers for 2009 was driven by
total company numbers. Working from the FERC F;)rm 1 filings of CSP and OP for all lines of
retail and wholesale business, he used $271.5 million and $305.8 million, respectively, to
calculate the earned return on common equity for 2009.” These 2009 earned return on equity
numbers were the total company earned returns for CSP and OP. As he explained, his
calculation of the earned return on common equity for 2009 inéluded income from wholesale

' tré.nsactions involving affiliates of OP and CSP and subject to FERC’s jurisdiction.”® In other
words, Mr. Mitchell’s earned return on common equity calculation produced a 2009 earned
refurn on equity for all lines of CSP and OP business, not the earned return for each EDU aé a

result of the ESP.%’

2 Tr. Vol. 1 at 36 (IEU-Ohio Supp. at 131).

24 Tr. Vol. I at 36-39 (IEU-Ohio Supp. at 131-134).

¥ Companies Exhibit 4, Exhibit TEM-1 (IEU-Ohio Supp. at 14-16).
26 Tr. Vol. I at 43 (IEU-Ohio Supp. at 137).

*" Tr. Vol. I at 37-38 (IEU-Ohio Supp. at 132-133).

{C34357:7 } 7



AEP-Chio’s “cleanup” witness, Mr. Hamrock, confirmed that CSP and OP were engaged
in multiple lines of business including nonutility business. He also confirmed that the net
income and earned return calculations contained in AEP-Ohio’s testimony included income from
non-EDU and FERC-jurisdictional activities, including the various péol agreements tﬁat- allocate
costs and revenue among other operating companies affiliated with OP and CSP.2 Of course,
Section 4928.143(F), Revised Code, states “[i]n making its determination of significantly
excessive carnings under this division, the commission shall not consider, directly or indirecﬂy,
the revenue, exi)enses or earnings of any affiliate or parent company.” In his testimony, Mr.
Hamrock also conceded that the total company earned return on equity calculations for OP and
CSP include non-jurisdictional activities and gains or losses affecting CSP’s and OP’s 2009 net
income. As he explained, “there are ... non-jurisdictional activitics and gains or losses that
impact CSP’s and OPCo’s earnings” but that “the Companies did not attempt to fully
jurisdictionalize the 2009 earnings.””

Like Mr. Mitchell, AEP-Ohio’s consultant, Dr. Makhija, provided anélysis that was
conducted without knowledge that “electric distribution uti]ity;’ has a specific statutory'deﬁnftion
and that this definition must be respected for purposes of the SEET.*" During cross-examination,
he acknowledged that the term “electric distribution utility” is “suggestive of distributton

activities” and that the earned return calculations required by the SEET are to be focused on the

2 Companies Exhibit 6 at 7 (IEU-Ohio Supp. at 22).

30 Tr. Vol. I at 100-101 (IEU-Ohio Supp. at 143-144).

{C34357:7 } 8



EDU,! but Dr. Makhija was not responsible for calculating the EDU earned return on common
equity.32

As previously discussed, Mr. Mitchell was responsible for OP’s and CSP’s earned return
on equity calculations and, as documented above, OP’s and CSP’s earned return on equity
calculations were not based on the EDU earnings from the Commission—apprdved rate plans.
Since Mr. Mitchell and Mr. Hamrock used total company numbers to lay a foundation for Dr.
Makhija’s testimony, Dr. Makhija’s opinions also were based on a misapplication of the SEET
. by the Companies’ other ‘Witneéses.

Testimony by the Customer Parties followed a similar pattern. The Customer Parties
presented two Wimesses: Lane Kollen and Professor J. Randall Woolridge. The direct case
presented by the Customer Parties was structured so that Mr. Kollen’s opinions and
recommendations relied significantly on the opinions of Professor Woolridge.* Professor
Woolridge, however, did not look at OP’s earned return on common equity; he limited his
analysis to CSP.** He did not know that “clectric distribution utility” and “electric utility” are
defined terms in Ohio.>® He testified that if there are statutory definitions for these terms, then

he did not take them into account for purposes of his SEET analysis.%.

31Ty, Vol. T at 101-102 (IEU-Ohio Supp. at 144-145).
32 Tr. Vol. I at 103-104 (IEU-Obio Supp. at 146-147).

33 Tr. Vol. II at 385 (IEU-Ohio Supp. at 178).

35 Tr. Vol. I at 320 (IEU-Ohio Supp. at 173).

36 Tr. Vol. II at 320-321 (IEU-Ohio Supp. at 173-174).

{C34357:7 } 9



Mr. Kollen did not address the SEET as applied to OP, and he did not take issue with Mr.
Mitchell’s calculation of CSP’s eamed return’®’ even though (as explained above) Mr. Mitchell
did not present information on the ea:méd return for each EDU. Like Mr. Mitchell, Dr. Makhija,
and Professor Wooh‘idge, Mr. Kollen was, when he offered his testimony, unaware that “electric
distributién utility” is a defined term in Ohio.*® By focusing on the tbtal company numbers for
CSP, Mr. Kollen adopted OP’s and CSP’s erroneous approach to calculating the earned return on
equity for purposes of applying the SEET.* During cross-examination, Mr. Kollen, like Mr.
Hamrock, acknowledged that CSP was engaged in various lines of business (involving
generation, tfansmission and distribution fun¢tions) and that he did not know th¢ extent to which
each line of business was responsible for the significantly excessive eémings in 2009.%

The Cémmission Staff presented testimony by Richard Cahaan. Like Professor
Woolridge, and Mr. Kollen, Mr. Cahaan offered no testimony on the SEET as applied to op.*t
Like Mr. Mitchell, Dr. Makhija, Professor Woolridge and Mr. Kollen, Mr. Cahaan di(i not
approach his assignment with an understanding that “electric distribution utility” is a defined
term in Ohio.”? Like the other witnesses for the Companies and the Customer Parties, Mr.

Cahaan also relied on total company earned return on equity numbers rather than the return

37 Joint Intervenors Exhibit 2 at 18 (IEU-Ohio Supp. at113).
38 Tr. Vol. I at 387 (IEU-Ohio Supp. at 180).

3 Tr. Vol. I at 387 (TEU-Ohio Supp. at 180).

at 189).
1 Tr. Vol. III at 445 (IEU-Ohio Supp. at 194).

2 Tr. Vol. I at 444 (IEU-Ohio Supp. at 193).
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carned by.each EDU from the ESP during 2009. On cross-examination, he explained his

approach:
Q. Now, the numbers that appear at line 11, the net income number —

Which page are we on?

Q. Page 19. I'm sorry.

A. Yes, [ see it.

Q. The 271.5 mi_llion,43 that would be a total Columbus &‘ Southern Company
number? '

A. Yes, it would.

Q. Yeah. And when I say “total,” as you understand it it’s referring to all the
various lines of business that Columbus & Southem is in? That would
include wholesale, retail, and other. '

A.  Oh, definitely.*

Thus, there was no evidence before the Commission in the proceeding below that identified the
return on common eqﬁity earned by each EDU as a result of the ESP. Absent such evidence, it is |
impossible for the Commission to apply.the SEET as required by Section 4928.143(F), Revised
Code.

Some parties did propose selective adjustments to the total company earned returns and
common equity balances. To rgduce the total company earned returns on equity and manage the
SEET risks, fér exéfnple, the Comﬁanies proposed tb remove révén;les associaféd with off-
system sales (“OSS”). OSS are some of the wholesale transactions iﬂ which a utility makes a
sale of power for resale to a third party; these wholesale transactions, like other lines of business

within the total company numbers, take place outside the scope of the ESP and the

* The $271.5 million net income in Mr. Cahaan’s testimony is the same total company net
income number identified in Mr. Mitchell’s testimony.

“4Tr, Vol. 11 at 474-75 (IEU-Ohio Supp. at 202-203).

1034357:7 } 11



Commission’s ju:risdiction.45 The Commission agreed with the Companies’ selective removal of
the OSS revenues for the purpose of applying the SEET, but also made its own selective
adjustment to the total company common equity balances.*® Based on the testimony of the
Staff’s witness, Richard Cahaan, the Commission also reduced the total company common
equity balances which he attributed to the investment in generation assets he associated with
0s8.¥

Beyond the reliance on total company numbers in all other respects, Mr. Cahaan’s
selective adjustment to the total company common equity balances was incomplete, arbitrary and
unreasonable. As Mr. Cahaan explained in response to cross-examination, his adjustment to the
total company equity balances was based on an incorrect assumption that only generation assets
are involved in wholesale transactions.*® As the Companies ackﬁowledge, it is not possible to
sell generation supply without also using transmission assets to deliver the generation supply.*.
For every generation transaction, there is a transmission transactipn. T'hus, the Staff’s
adjustment to the total company common equity balances neglected a necessary step if one

wanted to properly identify the adjustment that must be made to the total common equity

5 2009 ESP Case, Opinion and Order at 17 (TEU-Ohio Appx. at 106). .
4 Opinion and Order at 27, 29-30 (IEU-Ohio Appx. at 60, 62-63) (ICN 56).

%7 Opinion and Order at 28 & 30 (IEU-Ohio Appx. at 61 & 63) (ICN 56). Mr. Cahaan calculated
the percentage of rate base listed on the FERC Form 1 that is applicable to generation. He then
calculated the percentage of revenue of OSS to total sales and used that to allocate the percentage
of generation plant that was used for OSS. Once he determined that percentage, he reduced the
average total common equity of CSP by that percentage. /d. at 28 (IEU-Ohio Appx. at 61) (ICN -

56).
8 . Vol. III at 475 (IEU-Ohio Supp. at 203).

4 Tr. Vol. I at 147 (IEU-Ohio Supp. at 163).
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balances (the denominator in an earned return on equity calculation) as a result of eliminating the
effects of OSS revenue from the numerator. Because all of the OSS revenue was removed from
the numerator, but only a portion of the OSS-related total company common equity balance was
removed from the denominator, the earned return on common equity was by. definition
understated. That is, by failing to properly adjust the denominator by making it smaller to reflect
the removal of transmission plant used for OSS, the earned return calculation produced a smaller
earned return on equity than if the denominator had properly been adjusted to remove the
comumon equity balance attributable to transmission assets (along with generation assets) used for
7 OSS..50 (This result would be true for both companies if the same approach had been applied to
OP’s earned return calculation as it wa.s to CSP’s earnings.)

Regardless of the errone.ous math associated with the OSS-related adjustments to the
numerzitor and denominator of the earned return calculation, the OSS-related adjustment is the

only adjustment to total company data that was even attempted. Even if the OSS-related

% A simple example may be helpful. To calculate the adjustment to common equity Mr. Cahaan
recommended, one multiplies the percentage of total plant by the ratio of OSS to total income,
and then multiplies the resulting percentage by the average total equity. The result is then
subtracted from average total equity to give the amount of average total equity attributable to
sales other than OSS. If oné assumes that total annual income is $20 and retail income is $15,in
a simple example, OSS sales are $5. Thus, OSS represents 25% of total income. If one further
assumes that the portion of generation plant to produce sales is 50% of total plant and an
additional 10% is transmission plant with total average common equity of $100, then Mr.
Cahaan’s approach produces the following adjustment to common equity: .5 x 25X $100 =
$12.50. Average total equity attributable to retail income is $100 - $16.50 = $87.50. If
transmission plant is taken into consideration, however, the adjustment to common equity is
calculated as follows: .6 x .25 x $100 = $15. Average total equity then is $100 - $15 = $85.

Return on average common equity is approximately 17.1%. The first incomplete calculation
overstates the common equity by $2.50 ($87.50 - $85). Return on average common equity is
approximately 17.6%. Because the earnings per share (net income divided by average total
common equity) is inversely related to the size of the denominator, Mr. Cahaan’s failure to
include the transmission adjustment effectively, and always, will understate earnings.
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adjustment had been mathematically correct (and it was not), the adjustment does not, in any
eveﬁt, result in an identification of the EDU earned return on equity arising from the ESP.

Throughout the hearing, IEUthio repeatedly brought the concerns raised in ﬂlis appeal
to the attention of the Commission.SI_ Despite the legal problems evident in the earned return
math relied upon'by the Companies .and'other parties, including the Commission’s Staff, the
Coﬂxmission rejected [EU-Ohio’s motion to dismiss and arguments on brief supporting the
motion, ﬁhding that it could rely upon total company data in lieu of the EDU earned refurn on
equity data that is required by the SEET. The Commission stated:

Rather, we find that it is acceptable to make appropriate
adjustments to FERC Form 1 data in order to develop an earned
ROE for SEET. In making this determination, we note that, under
applicable provisions of Section 4928.01, Revised Code, and under
Section 4905.03, Revised Code, an electric utility is not limited to
a subset of a firm’s activities that may be regulated under an ESP.
Additionally, the definition of an electric light company explicitly
covers firms engaged in both activities subject to rate regulation by
this Commission and activities such as transmission that are, in
large part, subject to federal jurisdiction. Thus, while adjustments
to FERC Form 1 data may be appropriate to isolate the effects on
ROE of the adjustments in the ESP under review, the SEET, in the
first instance, may be measured based upon the return of common
equity of the electric utility viewed as a company without a
complete jurisdictional cost and revenue allocation study.”

Thus, the Commission rejected the need to identify the specific ESP-related earned return on
common equity arising from the ESP of CSP and OP and instead adopted selective, arbitrary and

unreasonable adjustments to the total company data.

51Ty, Vol. 1 at 18-25 (IEU-Ohio Supp. at 207-214); Tr. Vol. IV at 746-47 (IEU-Ohio Supp. at
215-216).

52 Opinion and Order at 13 (IEU-Ohio Appx. at 46) (ICN 56).
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Despite a legally defective reliance on total company data, the failure to remove revenue,
expenses and earnings associated with affiliate or parent company transactions, and a failure to
identify the EDU’s earned return on common equity arising from the ESP, the Commission
conqluded that OP carried its burden of proof regarding the SEET. Nowhere in the
Commission’s decision did the Commission identify the return on common equity fhat OP
earned as an EDU from the ESP during 2009.” In the case of CSP, however, the Commission
found (as Mr. Kollen had previously predicted in the ESP proceeding54) that the 2009 earned
return ‘01_1 common equity was 20.84%.%° Bécause the 2009 ea_:fned return on common equity for
CSP substantially exceeded the “safe harbor” adopted by the Commission, the Commission
proceeded to analyze whether the 2009 earned return was significantly excessive. With the
selective, unreasonable and unbalanced adjustments to the numerator and denominator as a result
of the QSS-related line of business only, the Commission found that CSP’s 2009 earned return
on common equity was 19.73 %,>® and determined that a reﬁurn greater than 17.6% percent was
significantly excessive.”” Then, the Commission ordered CSP to return to customers $42.683
million.”® Nowhere in the Commission’s decision did the Commis_éion identify the 2009 return

on equity earned by CSP under the ESP as an EDU.

53 Id. at 22 (IEU-Ohio Appx. at 55) (ICN 56).
 Tr. Vol. 11 at 386 (IEU-Ohio Supp. at 179).

55 Id at 22 (IRU-Ohio Appx. at 55) (ICN 56).

% Id. at 30 (IEU-Ohio Appx. at 63) (ICN 56).
57 Id. at 27 (IEU-Ohio Appx. at 60) (ICN 56).

58 Id. at 35 (IEU-Ohio Appx. at 68) (ICN 56).
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Much of the focus of the evidence in the Commission proceedings was on CSP because
of CSP’s very rich 2009 earned return numbers. In contrast, the Commission’s obligation to
apply the mandated SEET to OP was for the most paft brushed aside based on a casual review of
total company numbers and a customer-unfriendly reading of Section 4928.143(F), Reviséd
Code. More careful consideration of OP’s ESP-reIated earned return, however, was warranted.
For examﬁle, on cross-examination, Mr. Cahaan described the structure of AEP and how CSP
and OP fit within AEP’s holding company structure. He testified that AEP owns all the common
equity of CSP and OP; CSP and OP pay common stock dividends to their parent corporation
(AFEP); and excessive earnings yield a greater facility to pay such dividends. He observed that
OP’s dividend pattern is not that of an independent company and that the same dividend pattern
has the effect of depressing OP’s earned return on common equity.”

The evidence also demonstrated that there are strong reasons to believe that the required
examination of the EDU returns on common equity arising from the ESPs would show that the
retail jurisdictional lines of business generated an earned return on common eqﬁity numbers well
above the total company earned return on common equity. The evidence showed that even
though the costs of providing generating and transmission service are shared 'throughbut the
AEP-East system, the retail rates in Ohio tend to be the highest among all t_he AEP-East
operating companies which include OP and CSP.® Likewise, the record also inclu&éd
information for each of the AEP-East operating companies’ total-company earned returns on

common equity for 2009 as well as estimated returns for 2010 and 2011; the Ohio-based

59Ty, Vol. Il at 451-52 (IEU-Ohio Supp. at 198-199).
60 IJEU-Ohio Exhibit 3 from a presentation that AEP made on June 23, 2010 showed residential

rate comparisons for the AEP-East operating companies for 2009. IEU-Ohio Ex. 3 at 8 (IEU-
Ohio Supp. at 82).
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companies, CSP and OP, provic_ied generally highér returns on equity.®" As Mr. Kollen
explajned; higher returns on common equity generally indicate higher electric rates.®

AFP presentations such as the one designated as IEU-Ohio Exhibit 3 élso contained
information on the relative levéls of “gross margin”® that various AEP business units achieved
in 2009.* The gross margin data showed that the “Ohio Companies” (CSP and OP) provided a
gross margin of $57.6 pér megawatt hour (“MWh’;) in 2009 and were expected to provide $63.6
per MWh in 2010. The actual per MWh 2009 gross margih from the tho-based companies was
51% higher than the per MWh gross margin from the balance of the AEP-East operating
companies. The next highest gross margin number anywhere within AEP was $38 per MWh |
 from the balance of the AEP-East Companies. In 2009, OP and CSP accounted for aboﬁt 41% of
combined Ohio companies and AEP-East companies GWh sales but over 51% of the comparable
gross margin revenue.

| In summary, the record in this case demonstrated four important points. First, the

evidence the Commission used to apply the SEET was based on total company rather than ESP-
specific and EDU-specific data. The Commission did not determine the EDU-earned return on
common equity arising from the ESP. Second, and contrary to the requirements of Section

4928.143(F), Revised Code, the evidence which the Commission used to apply the SEET

61 JEU-Ohio Exhibit 2 at 36, 38, 40, and 46 (IEU-Ohio Supp. at 59, 61, 63, and 69). AEP-East
includes CSP, OP, Appalachian Power Co., Wheeling Power Co., Kentucky Power Co., and
Indiana Michigan Power Co. Id.

62 Ty, Vol. II at 392-393 (IEU-Ohio Supp. at 182-183).

63 “Gross margin” is revenue less related direct cost of fuel including consumption of chemicals
and emission allowances and purchased power. Tr. Vol. Il at 395 (IEU-Ohio Supp. at 185).

6 [EU-Ohio Exhibit 3 at 10 (EU-Ohio Supp. at 84).
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included revenue, expenses and earnings associated with transactions involving the parent or
affiliated companies. Third, the modifications made to CSP earnings for OSS, even when further
modified by the Commission Staff’s witness, did not and could not properly adjust th§:
calculation. Fourth, the evidence regarding the relative profitability of the Ohio retail operations
indicated that the total corﬁpany return on common equity numbers relied upon by the
Commission are helping OP and CSP hide the actual pfoﬁtability of their Ohio retail business via
the ESPs and thereby depriving Ohio consumers of the protection which the General Assembly
provided through the SEET. Taken together with the statutory requirements discusséd below,
these points demonstrate that the Commission’s application of the SEET to OP and CSP for 2009

was unlawful and unreasonable.

STANDARD OF REVIEW
In this proceeding, the Court has “complete and independent power of review of all

questions of law.”%

With regard to the Commission’s determinations of issues of fact, the Court
“will not reverse or modify a [Commission] decision as to questic;ns of fact where the record |
contains sufficient probative évidence to show that the determination is not manifestly against
the weight of the; evidence and is not so clearly.unsupported by the record as to show
misapprehension, mistake, or willful disregard of duty.”®® However, as the Court recently noted

in a case addressing the CSP and OP ESP that generated the earned returns under review in this

case, “[r]uling on an issue without record support is an abuse of discretion and reversible

% Ohio Edison Co. v. Pub. Util Comm’n, 78 Ohio St.3d 466, 469 (1977).

5 Cincinnati Gas & Elec. Co. v. Pub. Util. Comm'n, 96 Ohio St.3d 53, 58 (1999).
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3267

error.”’ Moreover, the Commission “must explain its rationale, respond to contr: ositions,
. 3

and support its deciston with appi‘opriate evidence.”®®

ARGUMENTS

PROPOSITION OF LAW NO. I:

The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928.143(¥F), Revised Code, to apply the significantly excessive earnings test.

PROPOSITION OF LAW NO. 11; %

The Opinion and Order was unlawful and unreasonable because the
Commission found that the significantly excessive earnings test may be
measured based upon the fotal company return on common equity rather
than the electric distribution utility’s earned return on common equity from
the Electric Security Plan. '

Section 4928.143(F), Revised Code, provides the legal basis for the SEET. That division
states:

With regard to the provisions that are included in an electric
security plan under this section, the commission shall consider,
following the end of each annual period of the plan, if" any such
adjustments resulted in excessive earnings as measured by whether
the earned return on common equity of the electric distribution
utility is significantly in excess of the return on common equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business and
financial risk, with such adjustments for capital structure as may be
appropriate. Consideration also shall be given to the capital
requirements of future committed investments in this state. The
burden of proof for demonstrating that significantly excessive
earnings did not occur shall be on the electric distribution utility. If

87 In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512,519 (2011).

68 I1d.

% Because Proposition of Law I and II present related issues and are supported by the same legal
argument, they are presented together.
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the commission finds that such adjustments, in the aggregate, did
result in significantly excessive earnings, it shall require the
electric distribution utility to return to consumers the amount of the
excess by prospective adjustments; provided that, upon making
such prospective adjustments, the electric distribution utility shall
have the right to terminate the plan and immediately file an
application pursuant to section 4928.142 of the Revised Code.
Upon termination of a plan under this division, rates shall be set on
the same basis as specified in division (C)(2)(b) of this section, and
the commission shall permit the continued deferral and phase-in of
any amounts that occurred prior to that termination and the ‘
recovery of those amounts as contemplated under that electric
security plan. In making its determination of significantly
excessive earnings under this division, the commission shall not
consider, directly or indirectly, the revenue, expenses, or earnings
of any affiliate or parent company.

Section.4928.143 (F), Revised Code, requires an EDU to demonstrate that it did not have
significantly excessive eamings during the ESP year under review. The EDUs failed to satisty
this burden.because they failed to identify each EDU’s earned return on equity arising from the
ESP. Indeed, there is no evidence in the record before the Commission that identifies each
EDU’s 2009 earned return on equity arising from the ESP. Becauee OP and CSP failed to meet
this burden, IEU-Ohio moved to dismiss, without prejudice, the SEET filings made by each
EDU.. ™ The Commission denied IEU-Ohio’s motion to di;‘.miss and the legal error eomtnitted
by the Comrnlssmn in denymg such motion is the main source of the issues raised by this appeal.

As provided in Sectlon 4928. 143(F), Revised Code, the SEET is confined to the earned
returns of the EDU as a result of the ESP by three specific references. First, the review of eamed
return on common equity is limited to “the provisions that are included in an electric security

plan under this section.”’' Second, this limit to a review of the ESP earned return on equity is

™ Tr. Vol. 1 at 18-25 (IEU-Chio Supp. at 207-214); Tr. Vol. IV at 746-47 (IEU- -Ohio Supp. at
215-216.).

" Gection 4928.143(F), Revised Code (IEU-Ohio Appx. at 182).
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reemphasized later in the division in that it directs the Commission to determine if “any such

72 Finally, in a third reference 1o the

a&jusﬁnenté [from the ESP] resulted in excessive earnings.
ESP, the division directs that the Comm_ission shall order a return of any excess to customers if
the Commission “finds that such adjustments, in the aggregate, ...result in significantly
excessive earnings.””

Additionally, the earned return that the Commission must identify and evaluate for
purposes of the SEET is that of the EDU. " Under Section 4928.143(F), Revised Code, the
Commission is directed to consider if the EDU earned significantly excessive returns. If the
EDU earns significantly excessive ea:mings, the Commission is directed to order the EDU to
return the excess to customers. Finally, it is the EDU that has the right to terminate the ESP if it
wishes to after being ordered to return signi_ﬁcanﬂy excessive earnings. Thus, every reference to
the entity that is being reviewed is to an EDU.

If there were any doubt about the General Assembly’s intention to focus the
Commission’s review on the earned return on common equity of the EDU as it refates to the
ESP, the definition of the SEET draws a distinction between the service provided by the ESP and
5

the recognition in the definition of an EDU that it may be engaged in other lines of business;’

only the former are under review in the SEET. Further, the last sentence of Section 4928.143(F),

72 Section 4928.143(F), Revised Code (IEU-Ohio Appx. at 182).
B .

™ Section 4928.01, Revised Code, defines “electric distribution utility” as an “electric utility”
that supplies retail electric distribution service and defines an “electric utility” as an “electric

light company’; the entity that has an Ohio certified territory and also provides retail service in

Ohio (IEU-Ohio Appx. at 169).

5 As noted previously, an EDU is defined as an electric utility which may be engaged in both
competitive and noncompetitive lines of business. See note 17 supra.
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Revised Code, states, “In making its determination of significantly excessive earnings under this
division, the commission shall not consider, directly or indirectly, the revenue, expehse_s, or
earnings of any affiliate or parent company.” |

Two conelusions can be drawn from the language of Section 4928.143(F), Revised Code.
First, the application of the SEET is focused on the earned return on common equity from the
ESP. Second, the review is foéused on the EDU’s earned return on equity. These conclusions
are the purposeful result of the General Assembly’s effort to manage the risk of an ESP that is
significantly and excessively unbalanced in favor :.'Of an EDU relative to its retail customers.
More bluntly stated, there is no way for a SEET to protect consumers against the excesses of an
ESP unless it is focused on the EDU’s earned return on equity from the ESP. A SEET of the
type applied by the Commission—a SEET that uses the composite and consolidated total
company earned return for all lines of regulated and unregulafed businesses that reside within OP
and CSP—is a SEET that permits an EDU to hide its Ohio-ESP earned return on equity under a
total company barrel. Unfortunately, the Commission’s application of the SEET for .2009 for
both OP and CSP ignored the requirements of Section 4928.143(F), Revised Code, and thereby

“evaded the consumer protections establishe.d by the General Assembly.

There is no argument at this stage of the proceedings that the Commission did not limit
its review to the EDU’s earned return on equity from the ESP. For both Companies, the
Commission began with FERC Form 1 total company data. In the case of OP, however, the

| Commission’s application of the SEET involved unadjusted total company data, and based on

' this irrelevant and unlawful total company data, the Commission unlawfully concluded that OP

passed the SEET.” In the case of CSP, however, the Commission applied an adjustment for

76 1d.
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OSS in a selective and unbalanced way unfavorable to customers.”’ As explained earlier, the
selective adjustments to CSP’s 2009 earned return on equity were unbalanced and unreasonable

because they did not fully account for the change in the equity balance necessary to recognize

that transmission assets (in addition to generation assets) are part of every OSS. (The OSS-

related adjustments to CSP’s earned return on common equity for 2009 even understated the
adjusted total company earned return.’®) Even under the Companies’ misapplied SEET, CSP had
a return on equity exceeding 20 percent and almost 20 percent after the incomplete adjustment
for 088.”

In an effort to focus the Commission on the correct application of the SEET to OP and
CSP, IEU-Ohio moved to dismiss the Companies’ SEET filings because they failed to show the
2009 EDU earned return on common equity from the ESP through the jurisdictionalization of net
incorﬁe (the numerator) and the common equity balance (the denominator). But that motion was

rejected on a supposed statutory ground. According to the Commission, “[n]Jowhere in Section

-4928.143(F), Revised Code, is a comprehensive jurisdictional allocation study required.in order

to determine an earned ROE appropriate for use in the SEET.”™ In fact, however, the statute

states that the SEET applies to the provisions included in an ESP and based on whether the EDU
had significantly excessive earnings as measured by the EDU’s earned returin on common equity.

Thus, as a matter of law, the EDU in the first instance and the Commission thereafter are

77 Opinion and Order at 22 (IEU-Ohio Appx. at 55) (ICN 56).

’® See text accompanying notes 38-42 supra.
" 1d. at 22 & 35 (IEU-Ohio Appx. at 55 & 68) (ICN 56).

% 1d. at 13 (JEU-Ohio Appx. at 46).
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required to identify the EDU’s earned return from the ESP (through a jurisdictionalized or other
analysis that disaggregates the EDU’s ESP earned return from the composite total company
carned return arising from all lines of business). The statute thus requires the Commission to
perform a SEET that is EDU and ESP driven. |

The Commission apparently recognized that its initial statement that it was not required
to have the Compaﬁies perform a cost of service analysis would be a problem, because if then
proceeded, in the next sentence, to justify an allocation process, stating: “Nor do we find that a
comprehensive jurisdictional allocation study is ther only manner in which to determine an carned
ROE for SEET.”! At this point, however, the Commission lost its way, both accepting and
rejecting the need to identify the effects of the ESP on the EDU’S income and equity:

[W]e find that it is acceptable to make appropriate adjustments to
FERC Form 1 data in order to develop an earned ROE for SEET.
In making this determination, we note that, under applicable
provisions of Section 4928.01, Revised Code, and under Section
4905.03, Revised Code, an electric utility is not limited to a subset
of a firm’s activities that may be regulated under an ESP.
Additionally, the definition of an electric light company explicitly
covers firms engaged in both activities subject to rate regulation by
this Commission and activities such as transmission that are, in
large part, subject to federal jurisdiction. Thus, while adjustments
to FERC Form I data may be appropriate to isolate the effects on
ROE of the adjustments in the ESP under review, the SEET, in the
first instance, may be measured based upon the return of common
equity of the electric utility viewed as a company without a
complete jurisdictional cost and revenue allocation study. 5

In the last sentence quoted above, the Commission confirmed that it was implementing a SEET

based on total company data rather than the EDU’s earned return on common equity from the

_____ESP. The SEET implemented by the Commission thus conflicts with the requirements of the

8 14,

82 Id. (emphasis added).
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statute, which limits the review to whether “provisions that are included in an electric security
plan.... resulted in excessive earnings....”>
The manner in which the Commission attempted to rationalize its failure to focus on the
EDU’s earned return from the ESP also demonstrated the Commission’s failure to coinply with
-~ the statutory SEET requirements. The Commission pointed to the fact that the EDU may also be
an electric utility engaged in activities other than the provision of default service under an ESP.**
The facf that an electric utility may engage in other activities, however, pointed to the need to
separate these noﬁ—EDU lines of business from the EDU business and to focus on the EDU’s
earned return on commoﬁ equity from the ESP, as set out in Section 4928. 143(F), Revised Code.
By the command of Section 4928.143(F), Revised Code, the Commission has no
authority to measure significantly excessive earnings based on total company earnings. The
SEET must be appiied based on the earned return on commeon equity achieved by an EDU as a

result of an ESP. The Commission did not so apply the SEET. Therefdre, the Commission’s

Opinion.and Order is unlawful and must be reversed.

PROPOSITION OF LAW NO. I11:

If reliance on total company data was lawful and appropriate for purposes of
commencing the significantly excessive earnings test analysis, the Opinion and
Order was unlawful and unreasonable because the Commission failed.to adjust net
income and common equity to account fully for the removal of off system sales and
other non-jurisdictional effects from the calculation of excessive earnings.

The Commission’s failure to require the Companies to file proper applications for the

SEET led to an attempt to “correct the numbers™ which itself became patently unreasonable. As

8 Gection 4928.143(F), Revised Code (first sentence) IEU-Ohio Appx. at'182).

3 (pinion and Order at 13 (IEU-Ohio Appx. at 46) (ICN 56).

(C34357:7 3 25



L o ies Exhibit 4 at 3 (IEU-Ohio Supp. at 9) (ICN 3); Companies Exhibit 6 at 6-7 (ICN 2)

applied by the Commission, the fixes were a one-sided, selective and unreasonable adjustment to
the total company numbers.

The earned return on equity values the Commission used to implement the SEET were
based on an incomplete modification of CSP’s FERC Form 1 information.”> CSP’s total
company net income was reduced by the “net margins” which CSP aitributed to 0SS5 Mr.
Mitchell was responsible for the computation performed to remove OSS net margins from CSP’s
net income (the numerator in the percentage earned return calculation) for 2009, but he was |
directed to make this adjustment by Mr. Hamrock.”” In his testimony, Mr. Hamrock claimed that
the adjustment to CSP’s total company net income to remove “net margins” attributed to OSS
was required because the “[o]ff-system-sales margins, which result from wholesale, not retail,
transactions, are not the result of a rate adjustment included in CSP’s or OPCo’s ESP. They
result from wholesale transactions approved by the Federal Energy Regulatory Commission
(FERC).”®® Mr. Hamrock also acknowledged, however, that “there are other non—jurisdi_ctional
activities and gains or losses that impact CSP’s and OPCo’s. earnings” but that “the Companies
did not attempt to fully jurisdictionalize the 2009 eamings. ...”% The Companies’ testimony,

therefore, acknowledged that the adjustment to CSP’s total company earnings or net income for

85 The Commission used the total company calculation for OP to conclude that it did not have
significantly excessive earnings and did not address any adjustments. Id. at 22 (IEU-Ohio Appx.
at 55) (ICN 56).

% Companies Exhibit 4 at 5 (IEU-Ohio Supp. at 11) (ICN 3).

(IEU-Ohio Supp. at 21-22); Tr. Vol. I at 35-36 (IEU-Ohio Supp. at 130-131).
88 Companies Exhibit 6 at 6-7 (IEU-Ohio Supp. at 21-22) (ICN 2).

8 1d. at 7 (IEU-Ohio Supp. at 22) (ICN 2).
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2009 to remove net margins from OSS was a selective application of AEP-Ohio’s théory

' regafding the felationshjp Between SEET and jurisdictional transactions and that a
comprehensive application of this theory was not attempted by AEP-Ohio. (As noted previously,
only total company data was submitted by OFP for purposes of satisfying its SEET burden.)

The Commission Staff started with CSP’s selectively adjusted fotal company data (the
data adjusted to remove net margins from CSP’s total company net income number). Mr. |
Cahaan identified one effect (at least directionally) of CSP’s selective application of CSP’s
theory rega:rding the relationship between SEET and jurisdictional rate plan transactions. As Mr.
Cahaan testified, the theory relied upon by CSP to adjust the numerator (net income available for
common shareholders) would require, if adopted, an adjustment to the denominator (the dollar
value of common shareholder equity).”® In making his adjustment, however, he assumed that
there was no ;[ransmission investment associated with making OSS, an assumption that has no
support in the record or anywhere else.”! While Mr. Cahaan’s ;Lestimony demonstrated the one-

‘sided and misleading effect of CSP’s selective application of its theory, his quantification of the
effect of this theory on the denominator (the dollar value of common shareholder equity) relied
‘upon an factually incorrect assumption that disadvantaged customers.

The Commission both recognized the problem and ignored it in its Opinion and Order. In
the Opinion and Order, the Commission détermined that “while adjustments to FERC Forrﬁ i
data may be appropriate to isolate the effects on ROE of the adjustments in the ESP under
review, the SEET, in the first inst;nce, may be measured based upon the return of common

equity of the electric utility viewed as a company without a complete jurisdictional cost and

% Staff Exhibit 1 at 19-21 (IEU-Ohio Supp. at 124-126 ) (ICN 22).

1 Tr. Vol. IIT at 477 (IEU-Ohio Supp. at 205); Tr. Vol. I at 137 (IEU-Ohio Supp. at 153).
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revenue allocation study.”™ After seemingly acknowledging that adjustments could be made,
however, the Commission limited its adjustments to those regarding OSS proposed by M.
Cahaan, even though Mr. .Cahaan himself noted that he had not included an adjustment.to equity
to transmission plant used for OSS. The Commission made no other adjustments to total
compahy income other than the adjustment for OSS despite_being aware that the Companies
were engaged in other lines of business that operated outside the ESP.” Morebver, the failure to
decrease equity for transmission plant serving OSS lowered the calculated percentage earmings
and was biased in favor of the EDU.**

Two conclusions can be dfawn from the Commission’s decision regarding the attempt to
adjust total company income and common equity. First, the Commission did not make the
adjustments that would remove from total company income all the effects of the wholesale and
non-ESP retail activities of the EDU, in this instance CSP, that it did review. Second, to the
extent it did act regarding OSS, the action it took biased the result in favor of the utility; and by
definition, its adjustment would always be biased in favor of the utility. Thus, if the Commission
is correct that it may make adjustments to the total electric utility data contained in the FERC
Form 1 in a way that satisfies the SEET, in this instancé the Commission simply ignored its duty |
to act on the record before it.

Thé importance of getting the SEET right goes beyond the legal requirements. ‘As noted

above, the Companies' have secured substantial benefits from Ohio customers. Judged by the

92 Opinion and Order at 13 (IEU-Ohio Appx. at 46) (ICN 56).

% Id. at 27-31 (IEU-Ohio Appx. at 60-64) (ICN 56).
% [EU-Ohio attempted to have the Commission address this issue through its Application for

Rehearing (ICN 61). The Commission, however, found that a new issue was not presented and
denied rehearing. Entry on Rehearing at 4 (IEU-Ohio Appx. at 75) (ICN 69).
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several standard measures, Ohio customers are paying higher rates than other customers of non-
Ohio affiliates, CSP and OP are generating better returns for their stockholdef—parent than other
affiliates, and CSP and OP retail rates are providing a larger contribution to gross margins than
other affiliates.”> Thus, the use of total company data (and in the case of CSP, improperly
adjusted total company data) has helpg:d OP and CSP hide the actual profitability of their Ohio
retail business via the ESPs and thereby deprived Ohio consumers of the protection which the
General Assembly provided through the SEET.

This Court has made clear that the Commission may not ignore the record in making its
findings. Noting the lack of any evidence that the Companies incurred a cost to justify a
provider of last resort charge, the Court in its review of the CSP and OP 2009 ESP cases
determined that the Commission’s finding that the charge was cost-based was contradicted by
the manifest weight of the evidence.”® The Céurt specifically noted that the Commission’s
failure to support its findings with record evidence was an abuse of discretion and reversible
error.”” Similarly, in this case, the record demonstrates that the Commission ignored Section
4928.143(F), Revised Code, and its own determination that adjustments to the FERC Form 1
data were necessary to isolate the effects of the ESP on the return on equity of the EDU.
Moreover, the step the Commission did take to adjust the data was factually wrong, biased in
favor of the EDU, and by its nature will always be biased in that way. Given this fundamental

and prejudicial approach adopted by the Commission, its Opinion and Order is manifestly

2 Seesupratextaccompanymg notes 57-60.
% In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 518 (2011).

o Id. at 519.
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against the weight of the evidence and so clearly unsupported as to show misapprehension,

mistake, or willful disregard of duty.”®

CONCLUSION

To date, the promise of SB 221 has not been realized in its application to CSP and OP.
Initially, the Commission approved an ESP for CSP and OP that was unlawful, as this Court has
found.* Thus, the Companies were permitted to collect revenues that were not authorized by
Section 4928.143, Revised Code. Under SB 221, the Commission is also charged with assuring
that the Companies do not earn significantly excessive earned returns on common equity from
the Commission-authorized ESP. Given the already substantial returns the Companies were
earning prior to tﬁe adoption of the ESP, it was not surprising that the first SEET broceeding
revealed real problems with the Commission-ordered ESP. In the application of the SEET,
however, the Commission failed to take the necessary steps to isolate, for each of the EDUs, the
returns associated With the operation of the ESPs as required by Section 4928.143(F), Revised
_Code. This failure has helped OP and CSP hide the actual profitability bf their Ohio retail
business via the ESPs and thereby deprived Ohio consumers of the protection which the Generat
Assembly provided through the SEET. As judged by the statutory requirements and the practical
outcomes, fhe CO@ission’s Opinion and Order should be reversed and the Commission should
be directed to require the Companies to file the necessary information so that the Compa’niés’
customers are better assured that the law as enacted is enforced. Further, the Court should direct
the Commission to review the 2009 earned returns on common equity of CSP and OP in

| comphance with the appiicéble law.

B Cincinnati Gas & Elec. Co. v. Pub. Util. Comm’n, 96 Ohio St.3d 53, 58 (1999).

% In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512 (2011).
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NOTICE OF APPEAL OF APPELLANT
INDUSTRIAL ENERGY USERS-OHIQ

Appellant, Industrial Energy Users-Ohio (“IEU-Ohio” or “Appellant”) hereby gives its

. notice of appeal, pursuant to Section 4903.11 and Section 4903.13, Revised Code, and Supreme

Court Rule of Practice 2.3(B), to the Supreme Court of Ohio and Appellee from the Opinion and

Order of January 11, 2011 (Attachment A) and Entry on Rehearing of March 9, 2011

{Attachment B) of the Public Utilities Commission of Ohio (“Commission” or “PUCQ”) in Case

No. 10-1261-EL-UNC.

Appellant was and is a party of record in Case No, 10-1261-EL-UNC and timely filed its

Application for Rehearing on Appellee’s Opinion and Order on February 10, 2011, Appellant’s

Application for Rehearing was denied by the Commission’s Entry on Rehearing on March 9,

2011.

The Commission’s Opinion and Order and Entry on Rebearing are unlawful and

unteasonable for the reasons set out in the following Assignments of Error:

A,

The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, Q.A.C,, to apply the
significantly excessive eamings test (“SEET™).

The Opinion and Order was unlawful and unreasonable because the
Commission found that the SEET may be measured based upon the total
company return on common equity rather than the electric distribution
utility’s (“EDU”) earned return on common equity from the Electric
Security Plan (“ESP™).

If reliance on total company data was lawful and appropriate for purposes
of commencing the SEET analysis, the Opinion and Order was unlawful
_and unreasonable because the Commission failed to adjust net income and

commeon equity to account fully for the removal of off system sales and
other non-jurisdictional effects from the calculation of excessive earnings.
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D. The Opinion and Order was unlawful and unreasonable because the
Commission failed to remove the operating expenses for Waterford and
Darby generating stations from the calculation of the SEET when the
Commission previously ordered that the expenses be removed from the

ESP.

E. The Opinion and Order as implemented through the January 27, 2011
Finding and Order was unlawful and unreasonable because the
Commission did not allow reasonable arrangement customers, particularly
those that were paying rates under the Standard Service Offer (*SSO”) in
2009, to participate in the SEET credit in violation of Sections
4923.143(F) and 45903.09, Revised Code.

WHEREFORE, Appellant respectfully submits that Appellee’s Opinion and Order and

Entry on Rehearing are unlawful, unjust, and unreasonable and should be reversed. The case

should be remanded to the Appellee with instructions to correct the errors complained of herein.
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BEFORE
THE PuBLIC UTILITIES COMMISSION OF OHIO

In the Matier of the 2009 Annual Filing )
of Columbus Southern Power Company ) - Case No. 10-1281-EL-UNC
and Ohio Power Company Required by )
Rule 4801:1-35-10, Ohio Administrative )
Code )

APPLICATION FOR REHEARING OF INDUSTRIAL ENERGY USERS-QHIO

Pursuant to Section 4903.01, Revised Code, and Rule 4901-1-35, Ohio
Administrative Code (‘O.A.C."}, Industrial Energy Users-Chio (“IEU-Ohio”) respectfully
submits this Application for Rehearing from the Opinion and Order issuedfby the Public |
Utilities Commission of Ohio (*Commission”) on January 11, 2011 ("Opinidn and Order”
or “January 11 Opinion and Order”) on the determination whether Columbus Southern
Power Company ("*CSP") or Chio Power Company (“OP”") (collectively the_\"Companies"
or “AEP-Ohio”) earned significantly excessive earnings during the ﬁrst:year of their
respective Electric Security Plans (“ESP") under Section 4928.143(F), Revised Code,
and Rule 4001:1-35-10, O.,A.C. As explained more fully in the attached Memorandum
in Support, the Commission’s January 11 Opinion and Order is unreésonable and
untawful for the following reasons:

A. The Opinion and Order was unlawful and unreasonable because the

Commission failed to order CSP or OP to refile its testimony and

--supporting materials fo address properly the requirements of Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C.

B.  The Opinion and Order was unlfawful and unreasonable because the
Commission failed to follow the legal standard required by Section

(C33222:2 )

000000010



4928.143(F), Revised Code, and Rule 4801:1-35-10, O.A.C,, o apply the
significantly excessive eamings test ("SEET").

C.  The Opinion and Order was unlawful and unreasonable because the
Commission found that the SEET may be measured based upon the total
company return on common equity rather than the electric distribution
utility's ("EDU") earned return on common equity from the ESP.

D. I reliance on total company data was lawful and appropriate: for purposes
of commencing the SEET analysis, the Opinion and Order was unlawful
and unreasonable because the Commission failed to adjust net income
and common equity to account fully for the removal of off system sales
and other non-jurisdictional effects from the calculation of excessive
earnings.

E. The Opinion and Order was uniawful and unreasonable because the
Commission failed to use the appropriate annual period to conduct the
SEET as required by Section 4928.143(F), Revised Code.

F. The Qpinion and Order was unlawful and unreasonable because the
Commission failed to remove the operating expenses for Waterford and
Darby generating stations from the calculation of the SEET when the
Commission previously ordered that the expenses be removed from the
ESP.

G. The Opinion and Order was unfawful and unreasonable because the
Commission failed to comply with the policy of the State to ensure the
availability to consumers of reasonably priced retail electric service and
encourage the competitiveness of the State's economy,

H. The Opinion and Order as implemented through the January 27, 2011
Finding and Order was unlawful and unreasonable because the
Commission did not allow reasonable arrangement customers, particularly
those that were paying rates under the Standard Service Offer (*SSO) in
2009, to participate in the SEET credit in violation of Sections 4928.143(F)
and 4903.09, Revised Code.

{C33222:2} 2

000000011



For these reasons, discussed in greater detail below, IEU-Ohio requests that the
Commission grant this Application for Rehearing, order OP and CSP to make the
necessary filings in compliance with the statutory and regulatory requirements, and
conduct further hearings consistent with requirements of Section 4927.143(F), Revised

Code, and Rule 4901:1-35-10, O.A.C,

Respectfully submitted,

s

Samuel C. Randazzo (Counsel of Record)
Frank P. Darr

Joseph E. Oliker

MCNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor
Columbus, OH 43215
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
sam@mwncmh.com
fdarr@mwncmhb.com
joliker@mwncmh.com
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BEFORE
THE PusLic Utiuities CoumissIon OF OHIo

in the Matter of the 2009 Annual Filing ) _
of Columbus Southern Power Company ) Case No. 10-1281-EL-UNC
and Ohio Power Company Required by )
Rule 4801:1-35-10, Ohio Adminisirative )
Code )

MEMORANDUM IN SUPPORT OF INDUSTRIAL ENERGY USERS-OHIO

BACKGROUND AND ARGUMENT

On January 11, 2011, the Commission issued its Opinion and Order in these
matters, finding that CSP had eamed significantly excessive earnings. Because the
results were based on a flawed filing that affected both the remainder of the hearing and
the Commission’s Opinion and Order when viewed in light of Section 4928.143(F),
Revised Code, IEU-Chio urged (both before testimoﬁy began and at the gonclusion of
the hearing) the Commission to order CSP and OP to refile the appropriaté information
and to refrain from acting until that was done. Certainly, IEU-Ohi¢’s motion was not
made in the betief that one or the omer.cumpany wés not significantly over-earning, but
rather in the expectation that proper information would result in a more accurate and
lawfu! resull. Once again, IEU-Ohia urges the Commission to take the opportunity to
require the Companies to comply with the statutory requirements so tﬁat a proper

evaluation can take place.

For the following reasons, IEU-Ohio requests that the Commission order

rehearing in this matter.

{£33222:2) ' 4
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A, The Opinion and Order was unlawful and unreasonable because the
Commission failed to arder CSP or OF to refile its tegtimony and
supporfing materials to address properly the requirements of
Section 4928.143(F), Revised Code, and Rule 4801:1-35-10, Q.A.C.

B. The Opinion and Order was unlawful and unreasonable because the
Commission failed to follow the legal standard required by Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C,, to apply
the significantly excess earnings test (“SEET”).

C. The Opinion and Order was unlawful and unrcasonable because the
- Commission found that the SEET may be measured based upon the
total company retum on common equity rather than the electric
distribution utility’s (“EDU") earned return on common equity from

the ESP.

D. If reliance on fotal company data was lawful and appropriate for
purposes of commencing the SEET analysis, the Opinion and Order
was unlawful and unreasonable because the Commission failed to
adjust net income and common equity to account fully for the
removal of off system sales and other nonJjurisdictional effocts from
the calculation of excessive earnings.

The starting point for defining the scope of the Commission’s authority is the
applicable statute. Section 4928.143(F), Revised Code, provides {emphasis added).

With regard to the provisions that are included in an electric security
plan under this section, the commission shall consider, following the end
of sach annual period of the plan, if any such adjustments resulted in
excessive earnings as measured by whether the earned return on
common equity of the electric distribution utility is significantly in
excess of the retum on common equity that was earmed during the same
period by publicly traded companies, including utiliies, that face
comparable business and financial risk, with such adjustments for capital
structure as may be appropriate. Consideration also shall be given to the
capital requirements of future commitied investments in this state. The
burden of proof for demonstrating that significantly excessive earnings did
not occur shall be on the electric distribution utility. If the commission
finds that such adjustments, in the aggregate, did result in significantly
excessive earnings, it shall require the electric distribution utility to
return o consumers the amount of the excess by prospsclive
adjustments; provided that, upon making such prospective adjustments,
the electric distribution utility shall have the right to terminate the plan and
immediately file an application pursuant to section 4828.142 of the
Revised Code. Upon termination of a plan under this division, raies shall
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be set on the same basis as specified in division (C)(2)(b} of this section,

and the commission shall permit the continued deferral and phase-in of

any amounts that cccurred prior to that termination and the recovery of

those amounts as contempiated under that electric security plan. in

making its delermination of significantly excessive earnings under this
division, the commission shall not consider, directly or indirectly, the
revenue, expenses, or eamings of any affiliate or parent company.

As demonstrated during the hearing and found in the Opinion and Order, neither
OP nor CSP met its burden to show that it did not experience significantly excessive
earnings as a result of fts individual ESP in the first annual period. By law, the
Commission should find that OP and CSP experienced significantly excessive eamings
because, as a threshold matter, neither OP nor CSP offered any evidence fo show that
the EDU earned a return on equity arising from its particular ESP during the required
annual period.' Short of holding both Companies over—earned. however, the
Commission should reconsider its decision to go forward on the deeply flawed record.
While IEU-Ohio is eager to have the Commission remove the significantly excessive
economic burden that was imposed on customers when the Commission approved the
OP and CSP ESPs, the Commission, nonetheless, must comply with Section
4928.143(F), Revised Code, before doing so.

At the heart of the prablem is the failure of the Commission to fimit its review to
the ESP earnings of the EDU. Section 4928.143(F), Revised Code, contains words that
are defined by Ohio law and, as stated in Section 4928.01, Revised Code, these
definiions control for purposes of construing and applying thé SEET. Section

| 4928.143(F), Revised Code, explicitly directs the Commission to review the eamnings of

the EDU operating under the ESP. In tum, Section 4928.01, Revised Code, defines

! As the statute does not provide a remedy for & failure to meet the prima facie burden, the iogical solution
is to require the company to refile its case in compliance with the statute.
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“electric distribution utility” as an “eleciric utility” that supplies retail electric distribution.
service and defines an “slectric utifity” as an “electric Iight company”; an_electric tight
company has an Ohio certified territory and also provides retail service in Ohio.

The definitions in Section 4928.01, Revised Code, apply to Section #928,143(53},
Revised Code, and these definitions control the scope of the SEET. Based on these
definitions and the plain meaning of Section 4928.143(F), Revised Code, the SEET
must be applied to measure the earned equity retum on the EDU's retail service which
is the service that is subject to the Commission's jurisdiction.? This is the only service
that can be covered by a rate plan that the Commission is empowered to approve under
Section 4928.143, Revised Code, Therefore, the SEET mandated by Section
4928.143(F), Revised Code, requires the Commission fo design and apply the SEET to
identify the EDL's eémed return on equity as that eamed return is measu_red from the
retail service rate plan approved by the Commission under Section 4928.1‘43. Revisad
Code. Section 4928.143(F), Revised Code, further states that the Commis;sion may not
consider, “directly or indirectly, the revenue, expenses, or eamingé of any affiliate or
parent company.”

Nothing in Section 4928.143(F), Revised Code, suggests that the ‘Commission

has authority to measure significantly excessive earnings based on total company

2 Utility apptications for rate increases have historically been filed with explicit reference {o the service that
is subject to the Commission’s jurirdiction. In the Maiter of the Application of The Toledo Edison
Company for Authority to Amend and Increase Certain of its Rates and Charges for Efectric Service,
Case Nos. 95-298-EL-AIR, ef al., Opinion and Order (April 11, 1996). Section 4928.39, Revised Code,
- required the Commission to Jurisdictionalize any transition cost allowance that the Commiskion authorized
EDUs to collect in conjunction with Ohio’s approach to restructuring its electric laws and regulations. In
the Matter of the Application of FirstEnergy Comp. on Behalf of Ohio Edison Company, Tha Claveland
Efectric iltuminating Company, and The Toledo Edison Company for Appraval of Their Transition Plans
and for Authorization fo Collect Transition Revenuss, Case Nos. 89-1212-EL-ETP, ef al, Opinion and
Order at 31-36), (July 19, 2000). The notion that the Commission must apply the SEET so as to respect
this fundamental legal principle is herdly new. But whether new or old, this principle must giso be
respected because it is an explicit requirement of Section 4928.143(F), Revised Code.
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carnings. On the contrary, Ohio law directs that the SEET must exclude any
consideration of net income and the earned return on equity attributable fo non-retail
transactions sych as those subject fo the jurisdiction of the Federal Energy Regulatory
Commission ("FE‘R(.‘,")‘3 The SEET must be applied based on the eamings.‘achieved by
an EDU as a result of an ESP. .

The testimony (prefiled and oral) and exhibits sponsored by all the witnesses in
this proceeding demonstrate that none of the witnesses based his calculations and
opinions on parameters required by Section 4928.143(F), Revised Code. The problem
is not limited to the analysis that focused on CSP.

For example, AEP-Ohio’s Mr, Mitchieli did not develop his calculations or opinions
based on the understanding that “electric distribution utility” and “elgctric utility” are
defined termé under Chio law, Prior to the heariﬁg, Mr. Mitchelt did notfask if these
terms have specific meaning in Ohio. Tr. Vol. | at 36. During the hearing and after
sponsoring his prepared testimony, he apparently became aware that these terms are
defined by Ohio law. Tr. Vol. | at 368-39, |

Mr. Mitchell's testimony and attached exhibits show that the matht behind his
eamed return on equity numbers for 2009 is driven by total company numbers, For
- CSP and OP, he used $271.5 million and $305.8 million, respectively, as the earned
retun on common equity for 2009.* Thése 2009 eamed retﬁrn oh equity ﬁumbers are

the total company earned returns for OP and CSP. In other words, Mr., Mitcheil's

calculation of earned return on commeon equity is for all lines of CSP and QF business,

* as noted in 1EU-Ohio’s reply brief, the oompénies conceded that the calculations had to be adjusted for
nan-jurisdictional effects. 1ELI-Ohio Reply Brief at 8.

* Companies' Exhibit 4, Exhibit TEM-1.
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not just the equity return eamed by each EDU as a resuit of the retail rate plan. Tr. Vol.
| at 37-38. As he explained, his calculation of the eamed return on common equity for
2009 includes income from wholesale transactions involving affifiates of OP and CSP
and subject to FERC's jurisdiction. Tr.l Vol. l at 43. | | |

AEP-Ohio's Mr. Harnrock confirmed that CSP and OP are engaged in muttiple
lines of business incmding nonutility business, He also confirmed that theé net income
and earned return calculations contained in AEP-Ohio's testimony included income from
FERC-jurisdictional activities, including the various pool agreements that allocate costs
and revenue among other operating companies affiliated with OP and CSP. Tr. Vol. | at
134, 136-137, 141-152. In his testimony, Mr. Hamrock conceded that AER-Ohio's total
company earned retum on equity calculations for OP and CSP include non-jurisdictional
activities and gains or losses affecting CSP’s and OP's eamings. He testified that
“here are ... non-jurisdictional activities and gains or losses that impact CSP's and
_ OPCo’s eamings” but that “ the Companies did not attempt to fully jurisdictionalize the
2009 earnings ...." Companies’ Exhibit6 at 7.

Like Mr. Mitchell and Mr. Hamrock, Dr. Makhija's analysis was conducted without
knowledge that “electric utility” has a specific statutory definition for purﬁoses of the
SEET. Tr. Vol. | at 100-101. During cross-examination, he acknowledged ihat the term
“electric distribution utility” is “suggestive of distribution activities” and that the eamad

return calculations required by the SEET are to be focused on the EDU. Tr. Vol. [ at

102. Although Dr. Makhija was not responsible for calculating the EDU eamed returns
on common equity, Tr. Vol. | at 103-104, the calculations he used were based on total

commpany data, rendering Dr. Makhija’s opinions irrelevant.
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Professor Woolridge did not lock at OP’s earnings; he limited his analysis o
CSP. Tr. Vol. Il at 319, He did not know that “electric distribution utility” and “electric
utility” are defined tenms in Ohio. Tr. Vol. It at 320. He testified ihat.if there are
statutory definitions for these terms, he did not take them into account. Tr Vol. ii at
320-321. |

The direct case presented by fhe Joint Intervenors® was siructured so that
Mr. Kollen's opinigns and recommendations relied significantly on ‘the opinions of
Professor Woolridge. Tr. Vol. 1l at 385. Mr. Kollen did not address the SEET as applied
to OP and he did not take issue with Mf. Mitchell's calculation of CSP’s eamed return®
even though Mr. Mitchell relied on total company numbers.

Like the other witnesses, Mr. Kollen was, when he offered his testimony,
unaware that “electric utiity” is a defined term in Ohio. Tr. Vol. P at 387. By focusing on
the total company numbers for CSP, Mr. Kollen adopted OP's and CSP's erroneous
approach to calculating the earned return on equity component of the SEET. Tr. Vol. Il
at 387. During cross-examination, Mr. Kollen acknowledged that CSP has various lines
of business (involving generation, transmission and distribution functions) and that he
did not know the extent to which each line of business was responsible for the
significantly excessive eamings in 2008, Joint Intervenors’ Exhibit 2 at 27,;Tr. Vol. Il at
400.

Like Professor Woolridge and Mr. Kollen, Mr. Cahaan offered no testimony on

' the SEET as applied ta OP. Tr. Vol. fll at 445. As with the other witnesses, Mr. Cahaan

5 The Office of the Chic Consumers' Counsel (“0CC"), the Ohlo Manufacturers’ Association {“GMA'). the
Ohio Hospital Association ("OHA”), Appalachien Peace and Justice Network {*APJN"} and the QOhio
Energy Group {"CEG”} are the “Jaint Intervenors.” Joint intervenors' Exhibit 2 at 2.

® Joint Intervenors’ Exhibit 2 at 18.
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did not approach his assignment with an understanding that “electric utility” is a defined
term in Ohio. Tr. Vol. ill at 444. Mr. Cahaan also relied on total company numbers.
The $271.5 million net income in Mr. Cahaan’s testimony is the same total company net
income number {$271.5 million) identified in Mr. Mitcheli’s testimony. Tr. Vol, I at 474-
4785,

As might be expected, the erronecus SEET analysis relied upon by the various

witnesses flowed into the Commission's decision. In its Opinion and Order, the

Commission stated:

Wije reject IEU-Ohio's contention that the Companies' application
canniot proceed as AEP-Ohio did not perform a comprehensive:
jurisdictional allocation study. Nowhere in Section 49628.143(F), Revised
Code, is a comprehensive jurisdictional allocation study requirad in order
io determine an earned ROE appropriate for use in the SEET. Nor do we
find that a comprehensive jurisdictional allocation study is the only manner -
in which to determine an eamed ROE for SEET. Rather, we find that it is
acceptable to make appropriate adjustments to FERC Form 1 data in
order to develop an earned ROE for SEET. In making this determination,
we note that, under applicable provisions of Section 4928.01, Revised
Code, and under Section 4905.03, Revised Code, an electric utility is not
limited to a subset of a firm's activities that may be regulated under an
ESP. Additionally, the definition of an electric light company explicitly
covers firms engaged in both activities subject to rate regulation by this
Commission and activities such as transmission that are, in large part,
subject to federal jurisdiction. Thus, while adjustments to FERC Form 1
data may be appropriate to isolate the effects on ROE of the adjustments
in the ESP under review, the SEET, in the first instance, may be
measured based upon the return of common equity of the electric
utility viewed as a company without a complete jurisdictional cost
and revenue allocation study.

January 11, 2011 Opinion and Order at 13 (emphasis added). The Commission then
accepted only a single adjustment for off system sales despite the testimony that other
non-ESP services, revenue, and income were in the ”S"EET aﬁai}éis'tﬁétréiéch witness

refied upon. January 11, 2011 Opinion and Order at 27-31. The Commission did not
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require OP or CSP fo provide it with the coitect data on which to make the required
determinations, and it did not make the full range of adjustments.

The apparent premise of the Commission’s Opinion and Qrder is that an “elactric
utifity is not limited to a subset of a firm's activities that may be regulated under an
ESP." January 11, 2011 Opinion and Order at 13. While that staterment may' be true "in
the first instance” and as a place to start the SEET analysis, it does not answer and is
inconsistent with the further requirement that the Commission shoukl remove non-
jurisdictional off-system sales (“OS8"} and make other adjustments suggested by the
Commission’s next finding. id. Moreover, the Commission's statement? has little or
nothing to do with the test provided by Section 4928.143(F), Revised Code‘ which
specifically provides that the review is limited to "to the provisions that are included in an
electric security plan under this section.” |

It follows then that the Commission’s failﬁre. to require the comp:%anies to file
testimony and exhibits consistent with the statutory requirements caused the SEET
analysis to end prematurely, before the statutory SEET analysis could possibly be
performed. In light of this uncontested reslity, the solution was dutifully straight-forward:
the Commission should have required that the Companies not only refile, but do soin a
way that would allow the required SEET analysis to be performed. Thus, it:was error to
go forward on the data provided, and it was error for the Commission fo not impose on
the Companies an obligation to show the earned return on common equity arising from
the ESP. |

As discussed above, the Commission endorsed in its Opinion and Order 'AEP—

~ Ohio's failure "fo fully jurisdictionalize” the total company eamings. Companies' Exhibit
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6 at 7. But even if the Commission ignores the fact that the SEET requires reliance
upon the EDU’'s ESP and retail jurisdictional numbers, the total company analysis
provided by AEP-Ohio and utilized by the Commission is based on one-gided, selective
and misleading adjustments fo the total company numbers.

For example and with 'regard to the math performed by AEP-Ohio in the case
(and only in the case) of CSP, AEP-Ohio reduced CSP's total company nét income by
the “net margins” which AEP-Ohio attributed to OS8S. Companies’ Exhibit 4 at 5. Mr.
Mitchell was responsible for the computation performed to remove 0SS net margins
from CSP’s total company dollar return on equity (the numerator in the peroentage
earned return calculation) for 2009 but he was directed to make this adjusfment by Mr.
Hamrock. Companies’ Exhibit 4 at 3; Companies’ Exhibit 6 at 6-7; Tr. Vol 1.at 35.

In his testimony, Mr. Hamrock claimed that the adjustment to CSP’s tolal
company net income to remove “net margins” which AEP-Ohio attributed to "0SS" was
required because the "[o]ff-system-sales margins, which result from wholesale, not
retail, transactions, are not the result of a rate adjustment included in CSP's or QPCo’s
ESP. They result from wholesale transactions approved by the Federal Energy
Regulatory Commission (FERC).” Companies’ Exhibit 6 at 6-7. Mr, Hamrock also
Vacknowledged, however, that “fhere are other non-jurisdictional activities and gains or
losses that impact CSP’s and OPCo's eamings” but that “the Companies did not
attempt to fully jurisdictionalize the 2009 eamings.” Companies’ Exhibit 6 at 7. AEP-

_ Ohio's testimony, therefore, acknowledged that its adjustment to CSFP's total company

eamnings of net income for 2009 to remove net margins from OSS was & selective

application of AEP-Ohio’s theory regarding the relationship between SEET and
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jurisdictional transactions and that a comprehensive application of this theory was not
attempted by AEP-Ohio.

Mr. Cahaan’s testimony identified one effect (at least directionally) of AEP-Chio's
selective application of AEP-Ohio's theory regarding the relationship betwsen SEET
and jurisdictional rate plan transactions. As Mr. Cahaan testified, the theory relied upon
by AEP-Chio to adjust the numerator {net income available for common shérehoiders}
would require, if adopted, an adjustment to the denominator (the dollar value of
common shareholder equity). Staff Exhibit 1 at 19-21. While Mr. Cahaan's testimony
demonstrated the one-sided and misleading effect of AEP-Ohio's selective application
of its theory, his quantification of the effect of this theory on the denominator (the doliar
value of common shareholder equity) refied upon assumptions that did not account fully
for the removal of the off-system 'salés. For example, he assumed that there was no
further adjustment necessary for transmission investment associated with ri:mking 088§,
an assumption that has no support in the record or anywhere else.  Tr. Vol. lil at 477;
Tr. Vol. | at 1-37, -

Beyond failing to hold that OP and CSP failed to mest their burden fo coms
forward with evidence showing no signiﬁéantly gxcessive garnings as meafaured by the
SEET, the Commission compounded the problem when it assessed the EEP by using
inappropriate data. For this reason as well, rehearing should be granted.

E. The Opinion and Order was unlawful and unreasonable because the
Commission failed to use the appropriate annual periodito conduct
the SEET as required by Section 4928.143(F), Revised Code.

Section 4928.143(F), Revised Code, requires that the SEET be applied following

the end of each “annual period of the plan.” The start date of the first. ESP annual
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period for OP and CSP was April 1, 2009. Mr. Mitchell testified that the revenue
collection oppor{unity enabled by the retail rate plan did not commence until Apnrt 1,
2008, Tr. Vol | at 44-46. As the Commission. kriows from its own public .reoords-, the
first effective date of the rates and charges collected by CSP and OP pursuant to the
retail rate plan approved by the Commission is also April 1, 2008. The annual period
thus commenced on April 1, 2009 and ended on March 31, 2010.

In the January 11 Opinion and Order, the Commission apparently concluded that
using the retroaciive start date of January 1, 2009 was appropriate.’ Once again,
however, the issue is compliance with the statute. The ESP did not and cannct be
construed to havé commenced any earlier than the first billing cycle. The C;ammission's
attempt o avoid a revenue gap by annualizing the recovery to Janua_ry 1,: 2008 in the
ESP Order did not change that fact. Thus, the annual period of the SEET analysis
should have been for the period of April 1, 2009 through March 31, 2010, Any other
result fails to capture the period required by Section 4928,143, Revised Code, and is
unlawful and unreasenable.

F. The Opinion and Order was unlawful and unreasonable because the
Commission failed to remove the operating expenses for Waterford
and Darby generating stations from the calculation of the SEET when
the Commission previously ordered that the expenses be removed
from the ESP.

Over the objection of IEU-Ohio, the Commission refused to remove from the

SEET calcutation expenses associated with the Waterford Energy Center and the Darby

Generating Station. There apparently is no argument that the Companies for purposes

of this filing included the expenses. Despite the Commission's prior decision to remove

" Opinion and Order at 13 (“The Commission has alieady fully addressed the start date of AEP-Chio’s
ESP." [CHations to various ESP orders omitted.]).
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expenses for the two facilities from expenses recoverable under the ESP. the
Commission’s January 11 Opinion and Order indicated that removing the $51 million
expense in calculating the SEET would be unreasonable. January 11 Opinion and
Order at 13-14. Although two adjustments must be made to avoid overstating expensas
and understating the earned retum on equity, neither was done.

in In the Matter of the Appiicaﬁch of Columbus Southem Powsr Company for
Approval of an Electric Securiy Pilan; an Amendment to its Corporate Separation Plan;
and the Sale or Transfer of Certain Generating Assets, Case Nos. 08-817-EL-8S0, ef
al, Opinion and Order at 51-52 (March 18, 2009) (hereinafter refered to as the
“AEP-Ohio ESP Case”), the Commission initially authorized CSP o increase revenues
for the jurisdictional portion of expenses associated with Waterford Energy Center and
the Darby Electric Generating Station. On rehearing, however, the Commission
reversed this determination because AEP-Ohic had not presented evidence showing
that the revenue produced by its rates was insufficient to cover such expenses and
directed “AEP-Ohio to modify its ESP and remove the annual recovery of $51 million of
expenses including associated carrrying charges related to these generation facilities.”
AEP-Ohio ESP Case, Entry on Rehearing at 35-36 (July 23, 2009). CSP subsequently
perfected an appeal to the Ohio Supreme Court and alleged that ihe “Commission |
uniawfully and unreasonably denied CSP the authority to recover, as part of its Electric

Security Plan, costs associated with its ownership of the Waterford Energy Center and

_the Darby Electric Generating Station”. Columbus Southerm Power Company v. Public
Litilities Commission of Ghie, Ohio Supreme Court Case No. 08-2208, Notice of Appeal

of Columbus Southern Power Company at 3 {December 22, 2009).

{C33222:2 ) 16

000000025



Desgpite the prior Comrnission order excluding recovery, the net income and
earned retum computations performed by the parties' whol used the Companies’
numbers included expenses associated with the Waterford Energy Genter and the
Darby Electric Generating Station as if they are properly recoverable under the CSP
ESP. They were included in CSP's 2009 per book net income number. i Tr. Vol, | at
139-140. As explained above, AEP-Ohio, Joint lntewenors., and the Commission’'s Staff
copied AEP-Ohic’s net income number into their analyses and thereby picked up AEP-
Ohig’s inclusion of the expenses associated with the Waterford Energy Center and the
Darby Electric Generating Station in their otherwise defective recomendations regafding
the SEET. To exclude such expenses, it would be necessary to make two adjustments,
The first necessary change is an édjustment ta CSP's 2000 ber book net income
number. Tr. Vol. | at 141, The second necessary adjustment would be one te the
common equity balance of GSP, for the same reasons suggested by Mr. Cahaan noted
‘above. Thus, the income statement (expenses, revenue and net income) and balance
sheet (common equity) effects attributable to the Waterford Energy Cenier and the
Darby- Electric Generating Station must be removed to a'pply thé SEET to the ESP plan
that is currently in effect. ® The failure of the Commission to take these steps, therefore,
requires the Commission to grant this Application for Rehearing. |

G. The Opinion and Order was unlawful and unreasonable becausa the

Commission failed to comply with the policy of the State to ensure

the availability to consumers of reasonably priced rotail electric

service and encourage the competitiveness of the State’s economy.
~Beyond the issues raised above, however, the Commission's decision failed to

advance public policy requirements that the Commission is required to follow. In

® Simitar adjustments are required for the Lawrencebyrg Generating Station. Tr. Vol. | at 141-142.
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particular, the goals of stable and reasonably priced retail rafes cand global
competiti\?eness suffer as a result of this decision,

Under current law, the Commission is directed to “[elnsure the availebility to
consumers of adequale, reliable, safe, efficient, nondiscriminatory, ancj reasonably
priced refail electric service.” Section 4928.02(A), Revised Code. While ﬁwas raadily
apparent even under CSP’'s presentation at hearing that CSP's earned retumn wasg
significantly excessive, there was a fundamental breakdown in the process which as
noted above likely resulted in an understatement of the amounts by which at least GSP
excaeded the threshold. Quantification of the error has been made impoézsibi‘e by the
failure to specify properly the SEET analysis. When there are obvious nzmistakes that
deflate the signficantly excessive eamings and these mistakes can be addressed by
requiring the proper éccounting and allocation, then State polidy to ensure reasonab!y
priced service requires that effort ba made. See Elynia Foundry Co. v. Public Util,
Comm’n of Ohio, 114 Ohio St. 3d 305, 2007-Ohio-4164, 871 N.E.2d 1176 (2007).

Further, Section 4928.02, Revised Code, requires the Commission,' among other
things, fo administer Chapter 4928 in ways that faciltate Ohio's competitiveness.
Businesses in Ohio compete with businesses in Indiana, Michigan, Kentucky and West
Virginia. As demonstrated in IEU-Ohio's Brief at 1522, AEP-Ohio retail customers
appear according to AEP financial information to be carrying more than their fair share
of the profitability achieved by the AEP-East companies. In this case, the Cormission

is obligated to take action because this undue burden on Ohio customaré affects thsir

ability to, amang other things; compete in the global economy.

We are tasked, under Chapter 4928 of the Revised Code, with appfoving
generation charges that are market-based and consistent with the. State
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policy set forth in this Chapter. Although, in some instances, costs Of
changes in costs may serve as proxies for reasonable markef valuations
or changes in such valuations, this is not the same as establishing prices
based on costs. Similarly, a market-based SSO price is not the same as a
deregulated price. S8Os remain subject to Commission jurisdiction under
Chapter 4928 of the Revised Code. And, $S0s must be consistent with
State policy under Section 4928.02, Revised Code. Elyria Foundry Co. v.
Pub. Util. Comm. (2007), 114 Ohio St. 3d 305. Thus, while an SS8O price
need not refiect the sum of specific cost components, the result must
produce reasonably priced retail electric service, avoid anticompefitive
subsidies flowing from noncompetitive to competitive sarvices, be
consistent with protecting consumers from market deficiencies and market
power, and mest other statutory requirements.’ |

Running the SEET to identify the revenues, costs, net income available for
common shareholders, and the portion of OP's and CSP’s equity capital directly
assignable or allocable to the retail service provided by sach EDU pursuant to the retail
rate plan (making sure the SEET is applied to the refail jurisdiction subject to the
Commission’s jurisdiction) is required by lew. Based on the evidence in this record,
applying the SEET as wiitten by the General Assembly may also help to identify and
eliminate a significantly excessive burden that now rests on the backs of the retail
customers of AEP-Chio in ways that will permit the Commission to discharge its duties
under Section 4928.02, Revised Code.

H.  The Opinion and Order as implemented through the January 27, 2011
Finding and Order was unlawful and unreasonable because the
Commission did not allow reascnable arrangement customers,
particularly those that were paying rates under the Standard Service
Offer (“SS0”) in 2009, to participate in the SEET credit in violation of
Sections 4928.143(F) and 4903.09, Revised Codle.

In its Finding and Order entersd January 27, 2011, the Commission directed that

he tariffs should be adjusted so as to exclude the application of any credit to

%t the Mattar of the Consolidated Duke Energy Dhic‘. inc. Rate Stabifization Plan Remand and Rider
Adjustment Cases, Case Nos. 03-93-EL-ATA, ef al., Drder on Remand at 36-37 (Qutober 24, 2007).
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reasonable arangement customers who receive service under a discount rate supported
by delta revenue recovery. Finding and Order at 1 (January 27, 2011). The only
explanation provided by the Commission was a conclusion that customers currently
receiving service under a discount rate supported by delta revenue recavéry were not
entitied to both the discount rate and a SEET discount. Id. For several reasong, the
Opinion and Order as implemented by the January 27, 2011 Finding and Order was
unlawful and unreasonable.

As a statutory matter, there is no basis for the Commission to excludé the special
contract customers from participating in  the prospective adjustment. Section
4928.143(F), Revised Code, provides that the Commission shall require the EDU fo
return to consumers the amount of the excess by prospective adjustments. The
provision does not segregate special‘ arraﬁgernent customers from {he recovery, it
states that “consumers” shall be permitted to recover.'® This conclusion is :even clearer
when applied to those consumers that were taking service under the SS0 in 2009 and
s.ubsequent!y moved to a reasonable arrangement, as noted below.

Second, neither the Commission's Opinion and Order nor the Finding and Order
points to anything in the record that WDl;Jld support the revision of the tériﬁ to exclude
reaso.néble arrangements consumers who were previously served under: the general
tarifi.  In fact, the record evidence suggested the opposite result in the case of
customers that had been taking service in 2009 under an SSO. OCC’s v@ritness Lane

_Kellen offered that all consumers that were receiving service under the SS0 should be

eligible.  Tr. Vel Wl at 396, Nonetheless, the Commission, in apparent violation of

1 gaction 4905.31, Revised Code, similarly recognizes that the contracting parties to a reasonable
arrangement may be a custorer, consumer, or employee.

(C33222:2) 20
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Section 4903.09, Revised Code, failed fo tie together anything to support the conclusion
that these current special arrangement customers should be denied the béneﬁt of the
SEET determination based on the subsequent arrangerment.

Finally, the Commission's January 27, 2011 Finding and Order unreasonably
denies recovery of the adjustment for a customer who may have been ot a tariff rate
during 2009 and then moved from that rate. As suggested by Mr. Kollen's conclusion, a
customer that was paying the standard rates in 2009 that are later found to be
producing significantly excessive returns is no better off in 2011 for prior improper
charges regardless of what rate the customer may [ater have paid. Customers that paid
rates in 2009 subsequently judged to produce significantly excessive refunds should
benefit, at least proportionately, from the determination of excessive gamings, as
suggested by Mr. Kollen.

On these grounds, the January 11 Opinion and Order as implemented by the
January 27, 2011 Finding and Order was unlawful and unreasonabie.

il CONGLUSION

For the reasons stated above, IEU-Ohio urges that the Gommission_ grant
rehearing of its January 11 Olpinion and Order in this matter. The Companies’ failure to
present a prima facfe case began a process that resulted in numerous ertors, the effect
of which renders the Opinion and Order unreasonable and uniawful for ;_the reasons

stated above.

Respectfully submitted,

g P>

Samuel C. Randazzo (Gounsel of Record)

(C33222:2) _ 21
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIQ

In the Matter of the Application of
Columbus Southern Power Company
and Chio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143%(F), Revised Code, and Rule
4901:1-35-10, Ohio  Administrative
Code. |

Case No. 10-1261-EL-UNC

U\vavw'uv

9) ON AND ORDER

The Commission, considering the application, the evidence of record, the applicable
law, and being otherwise fully advised, hereby issues its Opinion and Order.

APPEARANCES:

Steven T. Nourse, American Electric Power Service Corporation, One Riverside
Plaza, Columbus, Ohio 43215, and Porfer, Wright, Morris & Arthur, by Daniel R. Conway,
41 South High Street, Columbus, Ohio 43215, on behalf of Columbus Southern Power
Company and Ohio Power Company.

Mike DeWine, Attorney General of the State of Ohio, by William Wright, Section
Chief, and Thomas W. McNamee, Assistant Attorney General, 180 East Broad Street,
Columnbus, Ohio 43215, on behalf of the Staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, the Office of the Ohio Consumers’ Counsel, by
Maureen R. Grady, Melissa Yost, and Kyle Ly Verrett, Assistant Consumers’ Counsels,
10 West Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility
consumers of Columbus Southern Power Company and Ohio Power Company.

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 36 East Seventh Street, Suite 1510,
Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Michael R. Smalz and Joseph M. Maskovyak, Ohio Poverty Law Center, 555 Buttles
ﬁﬁel‘ﬂii-’:feﬁl’cfﬂ?tbtﬁ?e‘fﬁﬁ%ﬂéreﬂjéﬂ!&lf@.ﬂthaﬁippm Peace and Justice Network.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Joseph Oliker, 21
East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial Energy
Users-COhio.
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David C. Rinebolt and Colleen L. Mooney, Counsel, 231 West Lima Street, P.O. Box
1793, Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler, Thomas J. O’Brien, 100 South Third Street, Columbus, Ohio 43215

and Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on
behalf of Ohio Hospital Association.

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Ohio 43215,
on behalf of Ohio Manufacturers’ Association.

BACKGROUND:

1, Significantly Excessive Earnings Test Background

On May 1, 2008, the governor signed into law Amended Substitute Senate Bill Na.
221 (SB 221), amending various statutes in Title 49 of the Ohio Revised Code. Among the
statutory amendments were changes to Section 4928.14, Revised Code, to establish a
standard service offer (SS0). Pursuant to the amended language of Section 4928.14,
Revised Code, electric utilities are required to provide consumers with a 35O, consisting of
either a market-rate offer (MRO) or an electric security plan (ESP). Sections 4928.142(D)(4),
4928.143(E), and 4928.143(F), Revised Code, direct the Commission to evaluate the
earnings of each electric utility’s approved ESP or MRO to determine whether the plan or
offer produces significantly excessive earnings for the electric utility.

After considering the arguments raised in the ESP and/or MRO proceedings of the
electric utilities, the Commission concluded that initially the methodology: for determining
whether an electric utility has significantly excessive earnings as a result of an approved
ESP or MRO should be examined within the framework of a workshop.! The Commission
directed Staff to conduct a workshop to allow interested stakeholders to present concerns
and to discuss and clarify issues raised by Staff. Accordingly, Case No. 09-786-EL-UNC, In
the Matter of the Investigation into the Development of the Significanily Excessive Earnings Test
Pursuant to Amended Substitute Senate Bill 221 for Electric Utilities (09-786) was opened. The
workshop was held on October 5, 2009. Staff filed its recommendations in 09-786 on
November 18, 2009.

In 09-786, by Finding and Order issued on June 30, 2010, as amended and clarified
in accordance with the entry on rehearing issued August 25, 2010, the Commission

1 In re Ohio Edison Company, The Cleveland Electric Wluminating Company, and the Toledo Edison Company,
Case No. 08-935-EL-550, Opinion and Order at 64 (December 19, 2008) (FirstEnergy ESF case); and In re
Columbus Southern Fower Company and Ohio Power Company, Case No, 0&917—214-550, et al.,, Opinion and
Order at 68 (arch 18, 2009) (AEP-Ohio ESP cases). '
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provided guidance on the interpretation and application of Sections 4928.142(D)(4),
4928.143(E), and 4928.143(F), Revised Code.

On April 16, 2010, in 09-786 and in Case No. 10-517-EL-WVR, Columbus Southern
Power Company {CSP) and Ohio Power Company{OP) (jointly AEP-Ohio or Companies)
filed an application for a limited waiver of Rule 4901:1-35-10, Ohio Administrative Code
(O.ALC), to the extent that the rule requires the electric utility to'file their SEET
information by May 15, 2010.2 By entry issued May 5, 2010, the Commission granted AFP-
Ohio’s request for an extension and directed AEP-Ohio to make its SEET filing by July 15,
2010. The due date for Companies to file their SEET information was further extended to
September 1, 2010, pursuant to entry issued July 14, 2010, in 09-786.

On September 1, 2010, AEP-Ohio filed an application in Case No. 10-1261-EL-UNC,
for the administration of the SEET, as required by Section 4928.143(F), Revised Code, and
Rule 4901:1-35-10, O.A.C, By entry issued Sepiember 21, 2010, as amended on October 8,
2010, a procedural schedule was established for this proceeding. Pursuant to the
procedural schedule, motions to intervene were due by October 8, 2010.

Motions to intervene were filed by, and intervention granted to, the following
entities: the Office of the Ohio Consumers’ Counsel (OCC), Industrial Energy Users-Ohio
{IEU-Ohio), Ohio Partners for Affordable Energy (OPAE), Ohio Energy Group (QOEG), -
Appalachian Peace and Justice Network (APJN}, Ohio Manufacturers Assodation (OMA)
and Ohio Hospital Association (QHA).

The hearing commenced, as scheduled, on October 25, 2010, and concluded on
November 1, 2010, including rebuttal testimony offered by AEP-Ohio. At the hearing,
AEP-Ohio presented the direct testimony of three witnesses: Thomas E. Mitchell {Cos, Ex
4), Dr. Anil K, Makhija {Cos. Ex. 5), Joseph Hamrock (Cos. Ex. 6) and on rebuttal presented
the testimony of Dr. Makhija (Cos. Ex.7) and Mr. Hamrock {Cos. Ex. 8). OCC, OMA, OHA,
APIN and OEG (jointly Customer Parties) presented the testimony of Dr. J. Randall
Woolridge (Joint Inv, Exs. 1 and 1-A) and Lane Kollen (Joint Inv. Ex. 2). The Staff offered
the testimony of Richard Cahaan (Staff Ex. 1). Initial briefs and reply briefs were filed by
AFP-Ohio, Staff, Customer Parties,? [EU-Chio, and OPAE.

2 By May 15 of each year, the clecric uiility shall make a separate filing with the commission
demonstrating whether or not any rate adjustments authorized by the commission as part of the electric
utility's electric security plan resulted in significantly excessive earnings during the review period as
measured by division (F} of Section 4928.343, Revised Code. The process and Hmeframes for that
proceeding shall be set by order of the commission, the legal director, or attorney examiner, The electric
utility's filing shall include the information set forth in paragraph (C) of Rule 4901:1-35-03, Q.A.C,, as it
relates to excessive earnings. ‘

3 The reply brief filed by Customer Parties did not include OMA or OHA as a party o the brief. Only

- OCC, APJN, and OEG are listed as parties to the reply brief,
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On November 30, 2010, AEP-Ohio, Staff, OHA, OMA, The Kroger Company
(Kroger), and Ormet Primary Aluminum Corporation (Ormet) filed a Joint Stipulation and
Recommendation (Stipulation) in this case and in Case Nos. (09-872-EL-FAC and 09-873~
EL-FAC, In the Matter of the Review of the Fuel Adjustment Clauses of Columbus Southern
Power Company and Ohio Power Company, (Fuel Adjustment Clause (FAC) or FAC cases).*
The Stipulation included a proposed procedural schedule for the consideration of the
Stipulation, Further, as part of the Stipulation, AFP-Ohio agreed to withdraw its
opposition to Kroger’s request to intervene and, pursuant to the entry issued December 1,
2010, Kroger was granted limited intervention to participate in the SEET case. On
December 16, 2010, AEP-Ohio filed a notice of withdrawal of the Stipulation. The
Companies’ withdrawal, as any party to a Stipulation may, dissolves, terminates and
voids the Stipulation. Nonetheless, in its notice of withdrawal, AEP-Ohio unilaterally and
voluntarily agreed to fulfill its obligations in the Stipulation to: (1) contribute 1 million of
shareholder funds for OMA to be used to assist its members with programs and initiatives
designed to bring energy-related benefits to Ohio manufacturers; (2) confribute $1 million
of shareholder funds for OHA fo be used fo assist its members with programs and
initiatives designed to bring energy-related benefits to hospitals as those institutions
continue to serve their communities; and (3) promote the accelerated deployment and use
of new energy efficiency technologies by contributing $100,000 of shareholder funds
towards Kroger's energy efficiency projects that may not otherwise be eligible for recovery
under a reasonable arrangement or pass the total resource cost test as defined in Rule
4901:1-39-01, O.A.C. AEP-Ohio stated that there would be no deadline or time limitation
to deploy Kroger’s projects and that the contribution would not expire, but may be used
by Kroger on acceptable energy efficiency projects until the contribution amount is
exhausted. Kroger is required to commit its energy usage reductions resulting from
energy efficiency projects funded by AEP-Ohio’s $100,000 contribution to AEP-Ohio so
that AEP-Ohio may meet its energy efficiency requirements under :Section 4928.66,
Revised Code. Further, in the notice of withdrawal, CSP agreed, as part of its upcoming
ESP filing to propose and work with the Staff to develop a Phase II pilot program for AEP-
Ohio’s gridSMART program beyond the current footprint of Phase I, which will include
dynamic pricing options.

APPLICABLE LAW:

Section 4928.143(F), Revised Code, provides, in relevant part:

4 On May 14, 2010, in Case Nos. 09-872-EL-FAC and (9-873-EL-FAC, AEP-Ohio Fled its 2009 report of the
management/performance and financial audits of its FAC (FAC cases). Motions to intervene in the FAC
cases were timely filed by, and intervention granted to the following entities: QCC, TEU-Ohio, and
Ormet. The hearing in the FAC cases commenced, as scheduled, on August 23, 2010, and concluded on
August 24, 2010. Briefs and reply briefs were filed on September 23, 2010, and October 15, 2010,
respectively. .
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(F)

With regard to the provisions that are included in an electric security
plan under this section, the commission shall consider, following the
end of each amnual period of the plan, if any such adjustments
resulted in excessive earnings as measured by whether the earned
return on common equity of the electric distribution utility is
significantly in excess of the refurn on common equity that was
earned during the same period by publicly traded companies,
including utilities, that face comparable business and financial risk,
with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirements of future
committed investments in this state. The burden of proof for
demonstrating that significantly excessive earnings did not accur shall
be on the eleciric distribution wtility. If the commission finds that
such adjustments, in the aggregate, did result in significantly

excessive earnings, it shall require the electric distribution utility to

return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right to
terminate the plan and immediately file an application pursuant to
section 4928,142 of the Revised Code. Upon termination of a plan
under this division, rates shall be set on the same basis as specified in
division (C)}2)(b) of this section, and phase-in of any amounts that
occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan. In making its
determination of significantly excessive earnings under this division,
the commission shall not consider, directly or indirectly, the revenue,
expenses, or earnings of any affiliate or parent company.

Further, Rule 4901:1-35-03(C)(10)(a), O.A.C., as effective May 7, 2009, provides:

For the annual review pursuant to division (F) of section 4928.143 of
the Revised Code, the electric utility shall provide testimony and
analysis demonstrating the return on equity that was earned during
the year and the returns on equity earned during the same period by
publidy traded companies that face comparable business and

7 financial risks as the electric utility. In addition, the electric utility

shall provide the following information:

(i)  The federal energy regulatory commission form 1 (FERC
form 1) in its enfirety for the annual period under review.
The electric utility may seek protection of any confidential
or proprietary data if necessary. If the FERC form 1 is not
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available, the electric utility shall provide balance sheet
and income statement information of at least the level of
detail as required by FERC form 1.

(i)  The latest securities and exchange commission form- 10-K
in its entirety. The electric utility may seek protection of
any confidential or proprietary data if necessary.

(i) Capital budget requirements for future committed
investments in Ohio for each annual period remaining in
the ESP. '

L PROCEDURAL ISSUES:

A.  AFP-Ohio’s void-for-vagueness constitutionality argumernt

Section 4928.143(F), Revised Code, is void and unenforceable, AERP-Ohio claims,
because it is impermissibly vague and fails to provide C5P and OF with fair notice, or the
Commission with meaningful standards, as to what is meant by “significantly excessive
earnings.” According to AEP-Ohio, the void-for-vagueness doctrine has two primary
goals. The first is to ensure “fair notice” to those subject to the law and the second is to
provide standards to guide those charged with enforcing the law. Citing to Columbia
Natural Resources, Inc. v. Tatum, 58 F.3d 1101, 1105 (6t Cir. 1995), AEP-Ohio asserts that the
Supreme Court has provided greater specificity related to the two primary goals. The
Companies acknowledge that the vagueness doctrine arises most often in the context of
criminal laws that implicate First Amendment values. However, the Companies argue
that laws that impose criminal penalties or sanctions or that reach a substantial level of
constitutionally protected conduct must satisfy a “higher level of definiteness.” Belle Maer
Harbor 0. Charter Township of Harrison, 170 F.3d 553, 557 (6% Cir. 1999). The Ohio Supreme
Court applied this heightened standard of scrutiny, claims AEP-Ohio, in Norwood o,
Horney, 110 Ohio St.3d 353, 2006-Ohio-379; a case involving a municipal ordinance that
allowed a taking of property by eminent domain even though the statute carried no
penalties or sanctions. : '

Similar to the Norwood case cited above, AEP-Ohio claims that Section 4928.143(F),
Revised Code, results in a taking of private property rights as the Companies are being
required to forfeit earnings lawfully gained through the efficient use of their own property

50 f’tﬁffnmwmﬁngsﬂ:an—bﬁe&stﬁ%ﬁfec%%ﬁﬂ%edstemeﬁwetzmheughib&cmtomas,
indisputably paid a just and reasonable rate for the service they received. According to the
Companies, Section 4928, 143(F), Revised Code, fails to give any definitive notice or
guidance as to what is meant by “significantly excessive earnings.” For example, AEP-
Ohio states that there are no definitions, standards or guidance in the statute providing the
electric utility fair notice of the risk of forfeiture or giving the Commission adequate
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standards to appropriately judge the result as is evident by the parties” starkly condlicting
positions in this case. Further, AEP-Ohic asserts, the parties have no common
understanding of what level of eamings should be deemed “significantly excessive,”
whether off-system sales should be included in the net earnings used o calculate the
return on equity, how write-offs and deferrals should be treated, how to identify
companies that face “comparable business and financdial risk” or what is meant by the
reference to “adjustments in the aggregate.” '

According to AEP-Ohio, the vagueness of Section 4928.143(F), Revised Code, is
further compounded because the statute applies in a retrospective manner, requiring an
electric utility to forfeit earnings from a prior year; because it is the electric utility’s burden
to prove its eatnings in the prior year were not significantly excessive; and because the
statute penalizes an eleciric utility for excess earnings in the prior year but does not
insulate the electric utility from prior year earnings that fall significantly below what was
earned in the same period by companies with comparable business and financial risk.
Given the asymmetric consequences leveled by a determination of significantly excessive
earnings, and the burden on the electric utility to prove that its earnings were not
significantly excessive, the General Assembly, AEP-Ohio argues, failed to meet iis
heightened constitutional duty in this instance to assure that an electric utility had fair
notice in advance of how its earnings would be measured and to assure that the
Comumnission had clear direction on how the test was to be administered.

'AEP-Ohio also argues that the Commission had the opportunity to cure, or at least
ameliorate, the effects of the statute’s vagueness but that the Commission failed to do so.
The Companies claim that it pointed out the uncertainty associated with the SEET in its
ESP case, and the Commission initially recognized the importance of giving AEP-Ohio the
requested clarification at least with respect to OSS and deferrals. However, the
Companies aver, the Commission inexplicably reversed itself even as to those two issues
on rehearing5 Additionally, the workshop proceeding in 09-786, which was intended to
bring clarity to the statute, did not conclude until August 25, 2010, and even then several
critical uncertainties remained. AEP-Ohio concludes that, because the SEET offers
virtually no guidance as to its proper application and because the Commission failed to
cure the uncertainties involved, Section 4928.143(F), Revised Code, is unconstitutionally
vague and the Commission’s only recourse now to ameliorate the consequences of the
statute’s constitutional infirmity is to adopt the position advanced by the Comparies’
witnesses which assures that AEP-Ohio will not be wrongfully deprived of its property.

On reply, Customer Parties {members include OCC, AFJN, and OEG) and OPAE
argue that constitutional issues are not within the jurisdiction of the Commission and the
void-for-vagueness doctrine is inapplicable to Section 4928 143(F), Revised Code.

5 ABP-Ohio ESP, Entry on Rehearing at 45-49 (July 23, 2009).
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Referring to East Ohio Gas Co. v. Pub. Util. Comm. (1940), 137 Ohio St. 225, 236-239, 28
N.E.2d 599, Customer Parties claim that the Ohio Supreme Court has long held that it is
the duty of the Commission to assume the constitutionality of a statute and further that the
“constitutionality of statutes is a question for the cowrts and not for a board or
commission.” - Similarly, in Consumers’ Counsel v, Pub. Utl. Commn. (1994), 70 Ohio St.3d
244 247, 638 N.E2d 550, the Ohio Supreme Court stated that “an administrative agency
such as the commission may not pass upon the constitutionality of a statute.” Citing to
Monongahela Power Co. v. Schriber (S.D. Ohio 2004), 322 F. Supp.2d 902, 911, Customer
Parties assert that the Commission has also acknowledged its lack of authority to
determine constitutional issues. In short, therefore, Customer Parties and QPAE submit
that the Commission must presume the constitutionality of Section 4928.143(F), Revised
Code, and any challenges to the constitutionality of that statute must be decided by the
{Ohio Supreme Court on appeal.

In arguing that the Companies void-for-vagueness argument is misplaced,
improperly applied, and inapplicable to Section 4928.143(F), Revised Code, Customer
Parties assert that, as acknowledged by AEP-Ohio, the vagueness doctrine is rarely ever
applicable to statutes other than criminal laws. Moreover, Customer Parties argue, the
case law that the Companies rely on and discuss in great length on brief is simply not
relevant to the Commission’s consideration of the SEET as established by Section
4978.143(F), Revised Code. In fact, it is significant, Customer Parties note, that AFP-Ohio
failed to cite any public utility cases where a statute had been challenged on vagueness
grounds. This is easily explained, according to Customer Parties, because the vagueness
doctrine is a constitutional law concept that was created to protect individuals from
statutes that are too vague for the average citizen to understand in the criminal realm.
Connally v. General Construction Co. (1926), 269 US. 385. Customer Parties submit that
there is litile question that the vagueness doctrine was not intended to apply to a statute
like Section 4928.143(F), Revised Code and that it was never intended to protect wutilities
from returning significantly excessive earnings to ratepayers.

Customer Parties also disagree with AEP-Ohio’s position that the statute is so
vague that it provides no standard at all. To support this contention, Customer Parties
point out that AEP-Ohio’s witnesses garnered sufficient guidance from the statute to draft
prefiled testimony and discussed, at great length in detail over 60-plus pages of its initial
brief, the meaning and application of the SEET. Moreover, Customer Parties note, the
SEET standard is arguably more detailed than the “just and reasonable” gtandard used in
- —mostjurisdictions, including Ohio, for distribution rate cases. :

Citing to Alliance v. Carbone (2009), 181 Ohio App.3d 500, 2009-Ohio1197, Customer
Parties assert that the courts have held that a statute is not void merely because it could
have been worded more precisely. Rather, the critical question iz whether the statute
affords a reasonable person of ordinary intelligence fair notice and sufficient definition.
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and guidance to enable the individual to conform his or her conduct to the law. In this
case, Customer Parties aver, the meaning of Section 4928.143(F), Revised Code, is not
under debate but rather which expert witness’ methodology the Commission will adopt to
determine whether CSP’s earnings were significantly excessive in 2009,

Customer Parties also reject AEP-Ohio’s complaint that the Commission failed to
cure the vagueness of the SEET when it had the opportunity to do se. Customer Parties
point out that the Comumission did provide further guidance and clarity regarding the
application of Section 4928.143(F), Revised Code, through the SEET order and entry on
rehearing in 09-786 and the SEET workshop.6 To support this position, Customer Parties
assert that Ohio’s other electric utilities had no difficulty understanding the SEET or the
proper application of Section 4928.143(F), Revised Code. In summaty, Customer Parties
submit that the Companies’ vagueness doctrine argument should be rejected as the
Comumission cannot decide constitutional issues and must presume the constitutionality of
Section 4928.143(F), Revised Code, and that, in any event, the doctrine of vagueness is
inapplicable to the SEET provision set forth in Section 4928.143%F), Revised Code.

After reviewing the arguments and case law of record, the Commission determines
that it is the province of the courts, and not the Commission, to judge the ronstitutionality
of Section 4928.143(F), Revised Code. Thus, the appropriate venue for AEP-Chio to raise
its constitutional challenges to the SEET is at the Ohio Supreme Coust. Without
addressing the constitutional threshold issue propounded by AEP-Ohio, the Commission
determines, for the reasons that follow, that there is ample legislative direction to
reasonably apply the statute in this case.

Initially, we note that, pursuant to Connally, supra, the typical due process claim of
vagueness seeks to bar enforcement of “a statute which either forbids or requires the doing
of an act.” Section 4928.143(F), Revised Code, is not such a statute. This statute does not
forbid or require the doing of an act but merely directs that prospective adjustments fo
rates be made in a future period if there is a finding that past rate adjustments resulted in
significantly excessive earnings, Nor is AEP-Ohio penalized for its earnings under this
statute. The fact that there would be a SEET review was known to the Companies when
the rate plans were proposed.

The Commission also determines that Section 4928.143(F), Revised Code, is part of a
comprehensive regulatory framework for setting rates under the provisions of S.B. 221.
_SB.221 created an approach to esteblishing ESP rates with significant regulatery flexibility
including flexibility in what the utility may propose, a scope that may include distribution
as well as generation charges and the option for the utility to withdraw any rate plan

6  (09-786, Finding and Order (June 30, 2010); Entry on Rehearing (August 25, 20101,
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modified by the Commission. The SEET examination included in 5B, 221 provides a
check to this flexible approach. '

Contrary to AEP-Ohio’s argument, Section 4928.143(F), Revised Code, provides a
clear benchmark for identifying “excessive earnings.” For example, the statute defines
earnings as excessive “as measured by whether the earned return on common equity of
the electric utility is significantly in excess of the return on common equity that was
earned during the same period by publidly traded companies, including utilities, that face
comparable business and financial risk.” Additionally, the statute directs the Commission
to make “such adjustments for capital structure as may be appropriate.” Further, the
Commission is to consider “the capital requirements of future committed investments in
this state.” Finally, the Commission is directed to “not consider, directly or indirectly, the
revenue, expenses, or earnings of any affiliate or parent company.” These concepts are not
new or novel and have been traditionally applied in the regulatory ratemaking process,
Federal Power Commission v, Hope Naturel Gas Co. (1944), 320 U5, 591.

Moreover, the fact that there may be disagreement about how to define and apply
this benchmark is not new. Parties frequently present the Commission with different
views about a utility’s return on common equity. The Commission has extensive
experience adjudicating this issue. Utility regulation is not sa mechanical that it can be
performed without any expert judgment. The General Assembly has directed the
Commission to utilize its experience and technical expertise in deciding a broad range of
ratemaking issues. We do not find this issue to be fundamentally different from those
which the Commission regularly decides under Ohio’s statutory provisions for utility
regulation. For these reasons, we find that Section 4928.143(F), Revised Code, provides
sufficiently definitive guidance to the Commission to conduct the SEET, ‘

B. TEU-Ohio’s motion to dismiss

On the opening day of hearing before AEP-Ohio called its first witness, IEU-Ohio
made an oral motion to dismiss the Companies’ application in this matter. In support of
its motion, TEU-Ohio claims that CSP and OP failed to come forward with evidence that
satisfies the Companies’ burden of proving that the Companies did not have significantly
excessive earnings for calendar year 2009. IEU-Ohio renewed its motion to dismiss AEP-
Chie’s application. at the close of the evidentiary record. Both motions to dismiss were
denied by the bench. (Tr. at 18-26, 746- 747.)

Pursuant to Rule 4601-1-15(F), O.A.C., IEU-Ohio challenged, on brief, the hearing
examiner’s rulings on the motions to dismiss. In support, IEU-Ohio submits that the
Commission does not have subject matter jurisdiction to adopt an eamnings test other than
the earnings test outlined in Section 4928.143, Revised Code, or apply the required
earnings test other than as mandated by Section 4928.143, Revised Code. IEU-Ohio argues
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that AEP-Olio’s application includes more than retail services in its earned return on
equity (ROE), :ncludes revenues for a period less than one year, includes nonretail
transactions such as those subject to Federal Energy Regulatory Commission (FERC)
jurisdiction and considers revenue, expenses and earnings of any affiliate or parent
company.

Citing to the testimony of record, JEU-Ohio submits that AEP-Ohio witness
Mitchell utilized earned ROE numbers for 2000 that were driven by, total company
rombers from all lines of business and not just the equity earned as a result of the ESP7
AEP-Ohio witness Hamrock confirmed that CSP and OP engage in multiple lines of
business including nonutility business and that the calculations in AEP-Ohio’s testimony
includes income from FERC-jurisdictional activities$ Further, IEU-Ohic claims that all
other witnesses in this proceeding relied upon AFP-Ohio’s non-jurisdictionalized total
company numbers as the starting point for developing their recommendations. Thus, IEU-
Ohio argues, under the provisions of Section 4028.143, Revised Code, the Commission can
proceed no further in jts analysis of AEP-Ohio’s SEET.

IEU-Ohio next submits that, even if the evidence presented by A¥P-Ohio and the
other parties conformed to the requirements of Section 4928143, Revised Code, the
Commission would not be able to rely on such evidence without correcting the math to
eliminate other problems with the numbers used by the parties to present their
recommendations. For example, pointing fo the AEP-Ohio ESP order, IRU-Ohio submits
that AEP-Ohio was instructed to remove the annual recovery of $51 million of expertses,
incdluding associated carrying charges, related to the Waterford Energy Center and the
Darby Electric Generating Station However, pointing to the testimony of AEP-Ohio
witness Hamrock, the expenses associated with the Waterford Energy Center and the
Darby Electric Generating Station are included in the per book net income for CSP for
2009. TEU-Ohio claims that, in order to properly measure CSF's electric utility earned
return from the ESP, the income statement {expenses, revenue and net income) and
palance sheet (common equity) effects attributable to the Waterford Energy Center and the
Darby Eleciric Generating Gtation must be removed in order to apply the SEET to the ESP
currently in effect. (Tr. at 139-141.)

Even if the Commission ignores the fact that SEET requires relfiance updn the
electric utility and retail jurisdictional numbers, [EU-Ohio argues, the total company
analysis provided by AEP-Ohic is based on one-sided, selective and misleading

adjustments to fhe total company numbers. For example, AEP-Ohio removed off-system
sales (OSS) net margins from CSP's total company dollar return on equity for 2009 because

7 Cos. Ex 4at4-5; Tr. Tat 37-39,
Cos. Bx. 6 at 6; Tr. 1at 134, 136-137, 141-152.

9 AEP-Ohio ESP cases, Order at 51-52 (March 18, 2009; Entry on Rehearing at 35-36 (july 23, 2008); and
. Second Entry on Rehearing at 2-4 (Navember 4, 2003).
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0SS margins result from wholesale transactions subject to FERC jurisdiction and not retail
transactions. AEP-Ohio admits, however, that there are other nonjurisdictional activities
that the Companies did not attempt to fully jurisdictionalize for 2009 earnings purposes
although the Companies claim the right to do so, if necessary. The importance of AEP-
Ohio’s selective application between SEET and jurisdictional rate plan transactions was
discussed by Staff witness Cahaan, Mr. Cahaan testified that if the OSS were excluded
from the nef income (numerator) then there should have been an adjustment made fo the
comrmon stock equity (denominator). Failure to make such an adjustment tends to lower
the overall return on equity. (Cos. Ex. 4 at 5; Cos. Ex. 6 at 6-7; Tr. at 36; Staff Ex. 1 at 19-20.)

AEP-Ohio submits that IEU-Ohio’s motion to dismiss based upon IEU-Ohio’s
reading of Section 4928.143, Revised Code, as well as JEU-Ohios criticisms of the
Companies exclusions and deferrals for purposes of performing ROE calculations is
without merit. Regarding IEU-Ohio’s contention that the first annual period for the
calculation of SEET began on April 1, 2009, and ended on March 31, 2010, AEP-Ohio
claims that this position is contrary to determinations made by the Commission in the
Companies’ ESP proceedings. The Companies state that the Comumission specifically
found that AEP-Ohio’s ESP was authorized effective Janary 1, 2009.10 The Commission
later confirmed the January 1, 2009, start date.of the Companies” ESP in a:March 30, 2008,
entry nunc pro tunc and in an entry on rehearing issued on July 23, 2010. Therefore, AEP-
Ohio argues, the first annual period of the Companies’ ESP is calendar year 2009, and IEU-
OChio’s contention otherwise is incorrect.

EU-Ohio’s argument that Section 49728.143(F), Revised Code, requires a
jurisdictionalized earnings allocation study, based on ESP rate plan-approved services, is
also incorrect, AEP-Ohio argues. The statute does not specifically require, claims AEP-
Ohio, that the Commission perform a comprehensive jurisdictional allocation study in
order to determine an earned ROE appropriate for use in the SEET. Rather, the
Companies submit, FERC Form 1 data provides a reasonable starting point from which
appropriate adjustments can be made in order to develop an earned ROE.

Next, AEP-Ohio disputes IEU-Ohio’s contention that the Companies” filing contains
faulty data insofar as the net income reflects inclusion of the expenses associated with
CSP’s Waterford and Darby generating stations, Adopting JEU-Ohio’s logic, AEP-Ohio
claims, would mean that every item of expense not related to an ESP rate adjusiment
would be adjusted out of expenses resulting in an artificial inflation of earnings for
__purposes of applying the SEET. Such a position is inappropriate, the Companies claim,
because such an approach reflects a traditional ratemaking analysis pursuant {0 Section
4909.15; Revised Code, rather than favorably comparing the ESP to the expected results of

¥ AEP-Ohio ESP cases, Order at 64 (March 18, 2009).

10-1261-FL-UNC . - L 2.
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a MRO as intended by the General Assembly, AEP-Ohio urges the Comumission to reject
[EU-Ohio’s position for purposes of developing the SEET analysis in this ptoceeding.

Lastly, AEP-Ohio’s arguments responding to intervenors concerns regarding the
exclusion of O8S, deferrals, and the failure to fully account for other nonjurisdictional

activities are addressed under specific topic areas and not further addressed in this section -

of the Comrmission’s decision.

IEU-Ohio’s motion to dismiss is denied. The Commission has already fully
addressed the start date of AEP-Ohio’s ESP.11 Likewise, we reject TEU-Ohio’s contention
that the Companies’ application cannot proceed as AFP-Ohio did not perform a
comprehensive jurisdictional allocation study. Nowhere in Secton 4928.143(F), Revised

“Code, is a comprehensive jurisdictional allocation study required in order to determine an

earned ROE appropriate for use in the SEET. Nor do we find that a’ comprehensive
jurisdictional allocation study is the only manner in which to determine an earned ROE fer
SEET. Rather, we find that it is acceptable to make appropriate adjustments to FERC Form
1 data in order to develop an earned ROE for SEET. In making this determination, we
note that, under applicable provisions of Section 4928.01, Revised Code, and under Section
4905.03, Revised Code, an electric utility is not limited to a subset of a firm's activities that
may be regulated under an ESP. Additionally, the definition of an electric light company
explicitly covers firms engaged in both. activities subject to rate regulation by this
Commission and activities such as transmission that are, in large part, subject to federal
jurisdiction. Thus, while adjustments to FERC Form 1 data may be appropriate to isolate
the offects on ROE of the adjustments in the ESP under review, the SEET, in the first
instance, may be measured based upon the return of common equity of the electric utility
viewed as a company without a complete jurisidictional cost and revenue allocation study.

Regarding TEU-Ohio’s argument that the Companies’ filing contains faulty data
insofar as the net income reflects inclusion of expenses associated with CSP’s Waterford
and Darby generating stations, this argument is also rejected. In the Companies’ ESP
proceedings, the Commission had authorized CSP to increase revenues by $51 million to
recover jurisdictional expenses associated with the Waterford and Darby facilities.1? The
Waterford and Darby facilities had never before been included in rate base. In response to
IEU-Ohio’s application for rehearing, the Commission agreed with [EU-Ohio that the
Companies had not demonstrated that their current revenue was inadequate to cover the
costs associated with the generating facilities. Therefore, the Commission directed AEP-

“Ohio to modify its ESP and temove the amma! recovery of $51 million of expenses,

11 ApP-Ohio ESP, Order at 62 (March 18, 2009); Entry Nunc Pro Tunc (March 30, 2009); Ertry an Rehearing at 4145

(July 23, 2009).
12 ARP-Ohio ESP, Order at 51-52 (March 18, 2009).
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including associated carrying charges related to these generation facilities.}? Today, AEP-
Chio is in the same position regarding the Waterford and Darby facilities as it was before
issuance of the ESP Order and, therefore, excluding an additional $51 million would be

unreasonable.

1. APPLICATION OF SEET ANALYSIS:

A.  Comparable Group of Companies, ROE of Comparable Companies and
SEET Threshold

1. AFP-Ohio

One of the steps in the process to determine whether an electric utility has
significantly excessive earnings is to compare the earned return on common equity of the
electric utility to the earned return on common equity of a group of publicly traded
companies, including utilities that face comparable business and financial risk. AEP-Ohio,
Customer Parties and Staff advocate different methods to select the comparable group of
publicly traded companies to develop the ROE to which AEP-Ohio’s ROEs will ultimately
be compared.

AEP-Ohio presented the testimony of Dr. Anil Makhija, professor of finance at The
Okio State University (Cos. Ex. 5). The process advocated by Dr. Makhija may be
summarized as stated below. AEP-Ohio’s proposed process evaluates all-publicly traded
US. firms to develop its comparable group of companies. To evaluate business risk, AEF-
Ohio used unlevered betas and to evaluate financial risk, it used the book equity ratio. By
using data from Value Line,* AEP-Ohio applies the standard decile portfolio technique to
divide the companies into five different business risk groups and five different financial
risk groups (listing each unlevered beta or book equity ratio lowest to highest). AEP-Ohio
defines business risk as evolving from the day-to-day operations of CSP and OF, including
the uncertainty associated with revenue stream, operating and maintetance expenses,
regulatory risks, and fluctuations in weather and demand. AEP-Ohio equates finamcial
risk with the debt obligation of CSP and OP. AEP-Ohio then selects the companies in the
cell which includes AEP Corporation (AEP) as the comparable group companies. To
account for the fact that the business and financial risks of CSP and OP may differ from
AFP, this aspect of the process is repeated for CSP and OP and taken into consideration in
determining whether CSP’s or OP's ROEs are excessive. (Cos. Ex. 5 at 5-6, 13-18, 24-27.)

 AEP-Ohio accounts for the risk faced by common equity holders by using the
Capital Asset Pricing Model (CAPM), and then aitempts to verify its findings by repeating

13 AEP-Ohio ESP cases, Order at 51-52 (March 18, 2009); Entry on Rehearing at 35-36 (July 23, 2009); and
Second Entry on Rehearing at 2-4 (November 4, 2009).
¥ Value Line Standerd Edition as of June 1, 2010,
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the analysis using capital intensity and the ratio of revenues to total agsets as screens.
AEP-Ohio argues that CAPM, which is used to measure total market-related risks, is “by
far the most widely used model for taking risk into account.” AFP-Ohio uses Value Line
betas for AEP, as compared to the betas of CSP and OP, to confirm the conservative nature
of AEP-Ohio’s proposed method. To account for any difference in the capital structure of
CSP or OP, as compared to the capital structure of the companies in the comparable group
companies, the electric utility examines the unlevered beta and the debt/equity ratio of the

publicly traded comparable companies as a part of determining their ROE. (Cos. Ex.5 at
18-25.)

AEP-Ohio again advocates, as it proposed in its ESP proceeding and in 09-786, that
an electric utility’s earnings not be considered significantly excessivé if the anntal
earnings are less than two standard deviations above the mean ROE of the comparable
group of companies. The Companies explain that approximately two standard deviations
{which is equivalent to a 1.96 standard deviation adder for SEET purposes) is equivalent to
the traditional 95 percent confidence level, and the 95 percent confidence level provides
for a reasonably acceptable risk of false positives. Further, this process for selection of the
comparable group of companies is preferable, according to AFP-Chio, because it is
objective, as it relies on market-based measures of risk, best targets comparable companies,
delivers a reliably large sample of comparable companies and can be replicated in future
proceedings. Further, AEP-Ohio confirms its proposed method by repeating the analysis
using other business and financial risk measures and a larger population of companies to
form the comparable group of companies. (Cos. Ex. 5 at 5-6,13.)

AEP-Ohio concludes that the mean ROE for the comparable group of companies for
2009 is 11.04 percent with a standard deviation of 5.85 percent. Multiplying the standard
Jeviation of the comparable group of compardes by 1.96 (corresponding to a 95 percent
confidence level) yields an adder of 11.47 percent. Thus, AEP-Ohio’s SEET analysis yields
a threshold ROF, the point at which earnings should be considered significantly excessive
for 2009, of 22,51 percent (11.04 +11.47) for €SP and OP. (Cos. Ex.5 at 39, 45.)

Opposition to AEP-Ohic’s proposed SEET analysis

Customer Parties and Staff argue that there are a number of errors with the method
advocated by AFP-Ohio. First, Customer Parties claim that AEP-Ohio’s approach for
determining the comparable group companies identifies comparable utility and publicly

_traded companies based on the business and finandial risk profile of AEP and not CSP (or
OP) in contradiction of the language in Section 4928.143(F), Revised Code, which directs
the Commission not to consider the revenues, expenses, or earnings of the electric utility’s
affiliates or its parent company. Second, Customer Parties contend that AEP-Ohio’s
process establishes an ROE throshold for SEET based on a 95 percent confidence interval
and, as such, only 25 percent of companies would ever be determined to have
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significantly excessive earnings. Customer Parties argue that using such a high confidence
interval results in an excessively high ROE SEET threshold. Third, Customer Parties argue
that AEP-Ohio’s method dees not directly adjust the ROE for the capital structure and cost
of debt of CSP ta appropriately account for the differences in finaricial risk between C5P
and the comparable companies. Ultimately, Customer Parties contend that AEP-Ohio's

proposed SEET analysis does not provide a direct ROE SEET for CSP. (Joint Inv. Ex.1at
24-26.) -

Staff notes a number of advantages and some disadvantages with AEP-Ohio’s SEET
process. Staff supports AEP-Ohio’s proposed SEET process to the extent that it yields a
reliably large sample and is objective as a result of its reliance on market-based measures.
However, Staff asserts that AEP-Ohio’s process very significantly reduces any aspect of
judgment as to the appropriateness of any company included in the comparable group of
companies. Staff also argues that AEP-Ohio’s implementation of the CAPM does not
allow for the consideration of the type of business risk and, thus, creates a group of
comparable companies with diverse business risk which produces a large variance. Staff
argues that AEP-Ohio’s use of CAPM to evaluate business risk is misplaced. Staff
interprets Section 4928.143(F), Revised Code, to focus on the company’s business risk as
opposed to the investor's diversifiable business risk. Staff also dislikes AEP-Chio’s
reliance on unlevered betas as a part of the SEET process. Staff reasons that unlevered
beta measures are not stable. Finally, Staff rejects a statistical definition of “significantly”
for three reasons. In this case, it is Staff's opinion that the Companies’ proposal for
statistical significance is egregiously excessive and counter-iniuitive to the requirements of
SB 221. According to Staff, a statistical definition of “significant” does not provide a useful
or satisfactory interpretation of the legislative language, common sense or the ordinary
meaning of the words as used in the English language. Staff believes that there is no
reason to implement a scientific process for statistical inference when direct observation to
reach a conclusion is feasible. Although Staff recognizes that direct observation to surmise
a result could put the electric utility in the position of trying to prove a negative, Staff
believes it is in essence a method to avoid false negatives like the Companies’ proposed
method is designed to avoid false positives. (Staff Ex. 1 at 3-9, 12-16.)

2 Customer Part_ies

Customer Parties advocate a seven-step process by which to determine the SEET
threshold ROE which may be summarized as follows: (1) identify a proxy group of
_electric utility companies (electric proxy group); (2) identify a list of business and financial
risk measures for the electric proxy group; (3) establish the ranges for the business and
financial risk indicators for the companies in the electric proxy group; (4) screen the Value
Line database to identify a group of comparable public companies, including electric
utilities, whose business and financial risk indicators fall within the ranges of the electric
proxy group; (5) compute the benchmark ROE for the group of comparable public
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comparies, including electric utilities; (6) adjust the benchmark ROE for the capital
structures of CSP; and (7) add a ROE premium to establish the SEET threshold ROE. (Joint
Inv.Ex. 1at8.)

Customer Parties first created an electric proxy group by reviewing utilities in the
AUIS Utility Reports based on four criteria, The electric proxy group includes 15 electric
atilities with: (1) at least 75 percent of revenue from regulated electric; (2) an investment
grade bond rating; (3) total revenue of less than $10 billion; and (4) a three-year history of
paying cash dividends (2007-2010) with no dividend reductions.’’ Customer Parties
reason that this aspect of its proposed SEET analysis is appropriate, as it is copumon to use
this screening process in estimating the cost of capital in public utility rate cases and
because the process results in a group of businesses with similar business and financial
characteristics to the utility at issue, in this case CSP. After excluding foreign companies,
Customer Parties use three business and financial risk indicators, beta, asset turnover and
common equity ratios, from the electric proxy group to establish ranges for beta, asset
turnover and common equity to develop the comparable group of companies as required
in Section 4928.143(F), Revised Code. (Joint Inv. Ex.1at 9-15.} -

Step 4 of the process advocated by Customer Parties is to screen the Value Line
Investment Analyzer 2010 to develop the comparable group companies with business and
financial risk indicators within the range of the electric utility proxy group. Forty-five
companies compose Customer Parties’ comparable group of companies with 13 electric
utilities, 28 gas and electric utilities and only two nonutility companies. Under Customer
Parties’ proposed SEET, the next step is to determine the median ROE for the comparable
group companies, in this case, 9.55 percent for 2009. Customer Parties argue that it is
appropriate to use the median ROE, as opposed to the mean ROE, to avoid the impact of
outliers in the distribution of the ROEs, as the presence of outliers can greatly inflate the
standard deviation of the comparable group companies and ultimately inflate the SEET
fhreshold ROE. (Joint Inv. Ex. 1 at 15-21; JRW-2; JRW-3; Cos, Br. at 32.)

Next, Customer Parties adjust the benchmark ROE of the comparable group
companies for the capital structure of CSP to account for the differences in financial risk
between the comparable group of companies and CSP. Under Customer Parties’ proposed
SEET analysis, the benchmark ROE for C5P is 9.58 percent and the benchmark ROE for the
comparable group of companies is 9.55 percent. Customer Parties recommend a 200 to 400
basis point premium adder to the benchmark ROE of the comparable group of companies

_ROE to establish the threshold ROE for significantly excessive earnings for the year 2009
Customer Parties emphasize that the 200-400 basis points premium ‘ghoutd not-be
considered an unchanging precedent but is based on the ROE adder used by the FERC for
{ransmission investments that are not routine and riskier than the usual investmernts made

15 Joint Inv. Bx. 1 at 10, Table 1.
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by transmission companies. The rationale is that the basis points premium is an
administrative standard based on informed judgment for additional risk. In comparison, -
Customer Parties offer that setting the SEET threshold 200 basis poinks over the returns of
the comparable group of companies is an appropriate proxy for the significantly excessive
earnings threshold for AEP-Ohio and, in its opinion, is consistent with the Commission’s
adoption of the 200 basis points “safe harbor” provision as set forth in 09-786. Under this
‘analysis, Customer Parties argue that the threshold ROE for CSP is 11.58 percent to 13.58

percent. OPAF supports the SEET analysis advocated by Customer Parties (Joint Inv. Ex. 1
at 7-8, 17-23; OPAE Br. at 6-7.)

Opposition to Customer Parties’ proposed SEET analysis

AEP-Ohio argues that Customer Parties’ proposed SEET analysis does not meet the
objective required by the statute that the comparable group of companies match the
business and financial risk of CSP and OP. AEP-Ohio also asserts that Customer Parties’
method presupposes what kind of companies ought to be a match for CSF or OF by use of
the electric proxy group, limits the sample of companies available and rules out publicly
traded companies that may have been a better match to the electric utility, AEP-Ohio also

. remsons that Customer Parties’ process does not produce a reliably large sample of
comparable companies. AEP-Ohio suggests that Customer Parties implicitly recognize the
relatively small sample size by modifying the results to eliminate outiiers and by using the
median rather than the mean based on a misinterpretation of Section 4928.143(F), Revised
Code. AFP-Ohio reasons that the median is inadequate for purposes of the SEET analysis
because it does not respond to the variation in the ROEs among the comparable group of
companies. AEP-Ohio advocates that the mean and standard deviation better capture the
information regarding the ROEs of the compatable group of companies and the
distribution of their ROEs. AEP-Uhio notes that the mean ROE of the electric proxy group
is 9.74 percent. The Companies contend that Customer Parties’ proposed SEET analysis
process includes the FERC adder based on an arbitrary calculation that has no connection
to the comparable group of companies to whose mean or median the ROE is applied.
AEP-Ohio asserts that the Customer Parties’ approach lacks objectivity. Further, AEP-
Ohio argues that Customer Parties’ method produces the same result for all electric
utilities in Ohio as well as others across the country and includes only two non-utility

companies out of the 45 that form the Customer Parties’ group of comparable companies.
(Cos. Bx.7 at 1-5,7-9.)

_ARP-Ohio contends that Customer Parties’ use of the beta range produced by the
electric proxy group is inappropriate to compare to the year-end value for CSP. Because
CSP's beta is higher, since it is a smaller company, Customer Parties’ analysis necessarily
puts CSP's beta outside of the range of the electric proxy group beta, causing a misguided
comparable group of companies to be composed. According to AEP-Ohio, Customer
Parties’ method implements a screen for business risk too late in the process and utilizes
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inappropriate screens.  AEP-Ohic contends that Customer Parties’ proposal mixes
business and financial risks where SB 221 requires the consideration of both business and
financial risks in the formation of the comparable group of comparies, (Cos. Ex. 7 at 5-6.)

Further, AEP-Ohio asserts that Customer Parties failed to correctly adjust the data
for the comparable group of companies for the capital structure of CSP. The Comparies
contend that Customer Parties should have considered short-term debt as well as long-
term debt, preferred and common equity. (Cos. Ex. 7 at 6-7.}

Finally, AFP-Ohio argues that Customer Parties’ adder is arbitrary and produces an
unreasonably high number of companies that would fail the SEET. With the 200 basis
points adder, and using Customer Parties’ benchmark ROE of 9.58 ‘percent, and a
threshold ROE minimum of 11.58 percent, AEP-Ohio concludes that almost one in every
four companies in Customer Parties’ comparable group of companies would have
significantly excessive earnings. Further, AEP-Ohio reasons that, pursuant to Customer
Parties’ SEET analysis, if applied symmetrically, to a mean below 7.58 percent and above
11.58 percent, nearly half the comparable group companies would have earnings that were
significantly excessive or deficient under Customer Parties’ proposed 200 points adder.
AEP-Ohio argues that such results demonstrate excessive failure rates in the application of
the SEET with dire consequences for attracting capital to Ohio's utilities. (Cos. Ex.7 at 10-
11; Joint Int. Ex. 1 at Ex. JRW-4.)

3. Staff

Staff presented the testimony of Richard Cahaan, consultant to the Capital Recovery
and Financial Analysis Division of the Utilities Department. Staff's SEET analysis
proposal is based on a threestep process: (1) determine the ROE for the group of
companies with comparable business and financial risks; (2) establish a threshold ROE that
is significantly in excess of the ROE for the comparable group of companies; and (3)
calculate AEP-Ohio’s ROE for use in the SEET. (Staff Ex. 1 at 1-2.)

After evaluating the SEET analyses offered by AEP-Ohio and by Customer Parties
in this proceeding, as well as the model advocated by Dr. Vilbert in the FirstEnergy
Companies SEET case,'6 Staff posits that, while each approach is considerably different,
the results are not so different. Staff characterizes AEP-Ohio’s model as theoretical,
abstract and academic and Customer Parties’ model as more traditional. Staff claims that

~the Customer Parties’ comparable group of companies includes an anomaly company or

isolated outlier with one portion of its business that is characteristically quite different

16 [n the Matter of the Application of Ohiy Edison Comparry, The Cleveland Electric Huminating Company, and The
Tolede Edisen Company for Administration of the Significantly Excessive Earninge Test Under Section
4928.143(F), Revised Code, and Rule 4901:1-35-10, Ohio Administrative Code, Case No. 10-1265-EL-UNC.
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from utility generation and distribution assets. Staff reasons that it is not unusual to
climinate the highest and lowest observations in a sample to calculate the mean and, if the
high and low outliers were omitted from the Customer Parties’ process, the mean would
be 10.06 percent. In light of such a comparison, Staff reasons that Customer Parties’ 9.58
percent ROE for the comparable group of companies is low. However, the witness
acknowledges that, if the median ROE is used, Staff’s proposed adjustment to eliminate
the outliers would have no affect on the ROE of the comparable group of companies.
(Staff Ex. 1 at 3-9, 12; Tr. Tl at 518).

In the application of SEET, the Staff declares that it is appropriate to recognize a
range of reasonableness as opposed to the accounting accuracy usually associated with
public utility regulation. Consistent with that reasoning, Staff notes that the ROE as
presented in two exchange funds, namely iShares Dow Jones U.S. Utilities Sector Index Fund
and Utilities Select Secior SPDR Fund, have a weighted average ROE of 11.15 percent and
11.39 percent, respectively. Staff offers that these independently determined ROEs
confirm the reasonableness of the ROE offered by the parties to this case. Considering the
SEET analyses offered and Staff's expressed advantages and disadvantages of each parties’
proposal, Staff witness Cahaan believes that the mean ROE for the group of comparable
companies is reasonably within the 10 percent to 11 percent range with a bit more
evidence on the higher side of the range. (Staff Ex. 1 at 3,11-13.)

Operating under the theory that “significantly excessive” is a concept of fairmess,
Staff advocates that, rather than a 200-400 basis points adder to the mean of the
comparable group companies’ ROE, the threshold ROE be expressed as a percentage of the
comparable group companies’ benchmark ROE. The benefits of using a percentage of the
comparable group companies’ benchmark ROE incorporates an adjustment that works
and is reasonable in deflationary and inflationary economtic conditions. Staff advocates a
50 percent adder to the comparable group of companies’ ROE to establish the SEET
threshold. Staff explains that, in this case for 2009, the 50 percent adder is in the
reasonable range by comparing it to C5P’s current embedded cost of debt. Staff argues
that if the result of subtracting the adder from the comparable ROE yields a result that is
near CSP's cost of debt, the adder is reasonable. Staff, therefore, recommends a SEET
threshold for CSP of 16.05 percent before the company’s earnings may be considered
sigrificantly excessive. (Staff Ex. 1 at 13-17).

Finally, for efficiency of the annual SEET analysis, Staff proposes. that, in future
SEET cases, the Commission direct Staff to offer a benchmark ROE based on an index or
combination of indices announced in advance and that parties to the case pit forward
analysis for adjustments or modifications to the indexed benchmarks (Staff Ex. 1 at 12).
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Opposition to Staff’s analysis

AFP-Chio argues that Staff’s proposed 50 percent adder is roughly equivalent to
less than one standard deviation and is too Jow when the frequency with which a
company will be considered to have significantly excessive earnings is considered.
According to AEP-Ohio, the 50 percent adder would cause more than one out of every
three companies to be found to have significantly excessive earnings. Further, AEP-Ohio
notes that under Staff’s proposal, where the comparable group of companies are right-
skewed and fat-tailed, an even greater portion of companies would be beyond the
threshold ROE. (Cos. Ex. 5 at 39-40; Cos. Br. at 40-41.)

4. Commission decision on comparable companies and comparable
companies’ ROE

Contrary to Customer Parties’ claims, AEP-Ohio took into account the business and
financial risks of the electric utility in determining its comparable group of companies and
adjusted for the capital structure of the electric utility, AFP-Ohio’s determination of the
comparable group of companies was initially determined by publidy traded companies
that share similar business and financial risks, and the use of the beta of AEP-Ohio, as
opposed to the beta of CSP or OP, does not negate the validity of the comparable group of
companies. selected under AEP-Ohio’s analysis. The Commission is concerned that
Customer Parties’ determination of the comparable group of companies was developed
from an electric only proxy group which predetermines, to some extent, the characteristics
of the comparable group without any direct relationship to the electric utility, and, most
significantly, produces the same comparable group of companies for all Ohio's electric
utilities.

Given the divergent methods with which each party computed the comparable
companies’ ROE, including Staff's use of two independent indices to confirm the
reasonableness of the resulting ROEs, the evidence indicates the comparable benchmark
ROE is in the general range of between 10 percent and 11 percent. Thusg, fhis is the range
within which the mean of the comparable companies should be established. However, we
believe that the reasons cited by Staff and AEP-Ohio warrant establishing the benchmark
at the top of the range, 11 percent, rather than the 10.7 percent recommended by the Staff.

B. AEP-Ohioc 2009 Earned ROEs

AEP-Ohio witness Thomas E. Mitchell presented testimony that supported the
Companies’ calculation of CSP's and OF’s earned ROE for the 2009 SEET, proposed
deductions to the Companies’ ROEs and quantified the revenue producireg provisions of
the Companies’ ESP. AEP-Ohio calculates each electric utility’s ROE by using the net
earnings available to common equity shareholders compared to the beginning and ending
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average equity for the year ended December 31, 2009, as dictated by the Commission in (9-
786. AEP-Ohio witness Mitchell testified that there were no minority interest, non-
recurring, special or extraordinary items for CSP or OP for the year 2009. Thus, without
any further adjustments, AEP-Ohio determined an ROE for OP of 10.81 percent and for
CSP of 20.84 percent for 2009. AEP-Ohio acknowledges that included in the earnings of
CSP and OP are nonjurisdictional earnings (excluding as it proposes off-system sales) that
it did not attempt to fully jurisdictionalize for purposes of the 2009 SEET analysis;
however, AEP-QOhio asserts to reserve the right to further jurisdictionalize its earnings if
necessary. {Cos. Ex. 4 at 3-5, Ex. TEM-1 at 1; Cos. Ex. 6 at 7.)

Based on the Companies’ determination of the mean ROE of the comparable group
of companies of 11.04 percent, the Companies concluded that OP was within the safe
harbor provision of 200 basis points above the mean of the comparable group of
companies and, thus, did not have significantly excessive earnings for 2009 (Cos. Ex. 4at 3-
5; Cos, Ex. 6 at 7-9).

Customer Parties and Staff accepted the Companies’ calculation of CSP’s ROE of
20.84 percent for 2009 and OF’s ROE of 10.81 percent for 2009, excluding any adjustments
(Joint Inv. Bx. 2 at 18; Staff Ex 1 at 18).77

1, Commission decision on SEET Threshold

First, to the extent that AEP-Ohio failed to further jurisdictionalize its 2009 earnings
for the SEET proceeding, AEP-Ohio has waived its right to do so subsequent to the
issuance of this Order. The parties to this proceeding should not be required to revise
their position or the Commission reconsider its Order because AEP-Ohio elected not to
further jurisdictionalize its earnings before the application was filed.

In 09-786, the Commission concluded that, for purposes of the SEET analysis, any
electric utility earnings found to be less than 200 basis points above the mean of the
comparable group of companies would not be significantly excessive earnings.'® In this
case, depending on the comparable group of companies selected and the range of the
comparable companies’ ROEs, the ROE spans from 9.58 percent, as proposed by Customer
Parties, to 11.04 percent, as proposed by AEP-Ohio. The Commission observes that under
any parties’ proposed SEET analysis presented in this proceeding, OP’s earned ROE is less
than 200 basis points above the mean of the comparable group of companies, Thus, we

find_that OP did not have significantly excessive earnings for 2009 pursuant o Section

17 Customer Parties nonetheless note that it computes CSP’s ROE for 2009 as slightly more, 20.86 percent,
and fhat SNL Financial database computes CSP’s ROE at 2082 perceni. Cusiomer Parties concede that
the difference is immaterial. (Joint Inv. Bx, 2 at 18)

18 (9-786, Order at 29 (June 30, 2010).
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49728.143(F), Revised Code, or pursuant to the Comumnission’s directives in 09-786 and we
will not further analyze the earnings of OF as a part of this 2009 SEET proceeding,

Further, we find the Companies’ straight-forward calculation of CSP’s and OF's
carned ROE for 2009 to be reasonable, consistent with the requirements of Section
4978.143(F), Revised Code, and the directives of the Commission as set forth in 09-786.17
We address the related arguments of [EU-Ohio regarding the jurisdictionalization of CSP’'s
and OP's revenues above in the procedural section of this order and, therefore, see no
reason to restate our findings on the issue again here. :

To recap the position of the parties, AFEP-Ohio advances a 2009 SEET threshold for
CSP of 22.51 percent. At the other end of the spectrum is Customer Parties, who argue
that, under its proposed SEET analysis, the threshold ROE for CSP is in the range of 11.58
percent to 13.58 percent. Staff advocates a 50 percent adder to the ROE of the comparable
group of companies which when added to its recommended benchmark ROE of 10.70
yields, in this case, a SEET threshold of 16.05 percent for CSP. '

In regards to the determination of the SEET threshold, in 09-786, a mumber of
commenters requested a “bright line stafistical analysis test for the evaluation of earnings.”
‘While the Commission agreed that “statistical analysis can be one of many useful tools,”
we declined to adopt such a test. We concluded, instead, that “significantly excess
earnings should be determined based on the reasonable judgment of the Commission on a
case-by-case basis.” Qur Order noted the significant variation among Ohio electric utilities
and went on to identify specific factors which the Commission would congider in its case-
by-case analysis.

[Tlhe Commission will give due consideration to certain factors,
inchuding, but not limited to, the electric utility’s most recently
suthorized return on equity, the electric utility’s risk, including the
following: whether the electric utility owns generatior; whether the
ESP includes a fuel and purchased power adjustment or other
similar adjustments; the rate design and the extent to which the
electric utility remains subject to weather and economic risk; capital
commitments and future capital requirements; indicators of
management performance and benchmarks to other utilities; and
irmovation and industry leadership with respect to meeting

“industry challerges to snaintain and improve the competitiveness
of Ohio's economy, including research and development
expenditures, investments in advanced technology, and innovative

19 p9-786, Entry on Rehearing at 6 {August 25, 2010).
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practices; and the extent to which the electric utility has advanced
state policy.

In the current case, AEP-Ohio again proposes a bright line SEET threshold based
exclusively on a statistical analysis of comparable companies, with some regard for the
Commission’s directives. The Companies’ recommendation is unreagonable and
inconsistent with the statute. As we clearly stated in 09-786: '

[Ultilizing only a statistical method for establishing the SEET threshold is
insufficient by itself to meet the electric utility’s burden of proof pursuant to
Section 4928.143(F), Revised Code. Section 4928.143(F), Revised Code,
places on the utility “the burden of proof for demonstrating that
significantly excessive earnings did not occur.” Passing a statistical test
does not, in and of itself, demonsirate that excessive earnings did not occur.

The statute requires us to measure excessive earnings by whether “the earned
return on common equity of the electric distribution utility is significantly in excess of the
return on common equity” earned by comparable companies. Section 4928,143(F), Revised
Code. Whether any differential between the ROE of the electric utility and that of the
comparable companies is significant necessarily depends on factors related to the
individual electric utility under review, While a statistical analysis of the variation in
returns among companies facing comparable business and financial risks can provide
useful information, as indicated in our decision in 09-786, we will not rely exclusively on a
statistical approach or set a generic bright line threshold based only on variations in the
returns of the comparable companies. ,

We find that not only does AEP-Ohio’s proposed SEET analysis rely exclusively on
a bright line statistical test for its SEET threshold, it relies on the statistical analysis to the
point of producing an unrealistic and indefensible result. If the Commission were 10
accept AEP-Ohio’s SEET analysis to determine the threshold ROE for CSP at 22.51 percent,
the Commission would be forced to acéept an electric utility ROE of less than 22.51 percent
as not significantly excessive. Without additional comparisons to justify its SEET
threshold for CSP as reasonable, we conclude that AFP-Ohio improperly relied on a
statistical test for its SEET threshold. In light of the Commission’s rejection of Customer
Parties’ development of the comparable group of companies, we also reject their SEET
threshold range of 11.58 to 13.58 percent. Not only do we reject Customer Parties” SEET
_threshold range in this case, we do not believe that their use of a 200-400 basis points
adder to the benchmark ROE of the comparable group of companies 1s optimaily related to
the purpose of the SEET. We find the conceptual construct of Staff’s propaosal tc use a
percentage of the average of the comparable companies to be more appropriately related
to the purpose of the SEET. ' _
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Although the purpose of the SEET is to be a statutory check on rates that result in
excessive earnings, we find that one of the impacts of the SEET creates symmetry with our
obligation to ensure that a company may operate successfully, maintain financial integrity,

attract capital and compensate its investors for the risk assumed. Among the parties’
positions we find that Staff’s basic methodology best gives effect to the statutory design to
create such symmetry. Specifically, the Commission is persuaded by the fact that Staff's
proposed adder’s impact, .f subtracted from the comparable ROE benchmark yields a
result that is similar to the company’s cost of debt. Given the Commission’s adoption of
an 11 percent ROE, the impact of a 50 percent downward adjustment to' the comparable
ROE results in an earnings of 5.5 percent, which is similar to CSP's embedded cost of debt.
Therefore, 50 percent is a reasonable guide for establishing an adder. '

Additionally, when there is a differential by which the return for a specific electric
utility exceeds the safe harbor threshold established in 09-786, the Commission must
atiribute any such amount to and allocate it between earnings that are significantly
excessive as a result of adjustments in the utility’s ESP, or to eamnings that are not
significantly excessive because they reflect utility specific factors, are reaspnable given the
utility’s actual performance or are attributable to factors unrelated to the ESP.

Turning first to utility specific factors related to investment requirements, risk, and
investor expectations, the Commission must recognize that a comparison to other firms
will not fully eapture company specific factors which influence whether a return is
significantly excessive. On a going forward basis, the Commission expects to refine the
quantitative analysis associated with these factors through future SEET proceedings.

In its SEET application, as set forth in the Order in 09-786, Mr. Hamrock discusses
at length in his testimony the various factors which the Commission indicated it would
take into consideration in the establishment of the level of significantly excessive earnings.
Mr, Hamrock discussed the capital commitments made by CSP for both 2010 and 2011, as
well as the various business and financial risks faced by CSP. The witness also explained
several ways in which CSP has demonstrated positive management performance in
several areas. He discussed the improved service reliability experienced by CSP
customers from 2003 to 2009 and the various technological innovations C5P has initiated,
such as gridSMART, to its leadership in energy efficiency and peak demand response
programs. CSP continues o make extensive capital investments in the state of Chio.
Customer Parties raised a concern that CSF was not making a firm commitment {0 its 2010

__budget. The Commission notes that, on cross-examination, it was demonstrated that CSP
is indeed committed to spending the projected capital budget for 2030.

In terms of the various business and financial risks discussed by Mr., Hamrock in
his testimony, the Commission concurs that CSP is facing various business and financial
risks. Despite the use of riders, some bypassable and other nonbypassabie riders; the fact
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remains that initial capital outlays must be made to fund many of the activities
enumerated by CSP. In addition to initial capital outlays that C5F must make in order to
fund its obligations under its ESP and its provision of service in general, there are other
risks, not clearly associated with a rider, of which the Commission must remain mindful.
For example, the Commission concurs with CSP that electric utilities are not assured
recovery of their generation assets due to the change in the regulatory environment; the
prospect of future industry restructuring and carbon regulation is unknowr; and market
prices for generation-related services are volatile. Lastly, the Commission gives
consideration to the challenge of fulfilling the various mandates of B 221, within the
context of a rapidly changing electric market. '

The Commission also takes into consideration the fact that CSP’s service reliability,
both in terms of the number of outages experienced by its customers and the length of
those outages, has improved. CSP’s actual frequency of outages (SATFT) went from 1.91 in
2003 to 1.31 in 2009. During the same period, CSP’s number and duration of outages
(CAIDI) went from 148.6 to 122.6. ;

Additionally, the Comumission notes that CSP's most recently authprized ROE was
12.46 and, while dated, it may stll be influencing earned returms and should be
acknowledged and considered. We also believe, in light of the current economic situation
across the state, it is unreasonable to overlook economic volatility in the SEET arialysis.

The Commission also believes consideration should be given to CSP’s commitment
to innovation. In particular, the Commission believes that consideration should be given
to CSP’s gridSMART program. CSP's gridSMART program is a holistic approach to the
deployment of gridSMART and, as such, as noted by Mr. Hamrock, received the highest
rating among all demonstration grant applications to the U. S. Department of Energy.
Further CSP has agreed to initiate a Phase 2 gridSMART program.2

Lastly, the Commission must also include in its consideration CSP's efforts to
advance Ohio’s energy policy and future committed capital investments. CSp far
exceeded the established benchmark requirements both in the area of energy efficiency
and peak demand response. CSP continues its innovation efforts and dedication to Ohio’s
energy policy by its commitment to provide $20 million in funding to a solar project in
Cumberland, Ohia. Not only will this project advance the state’s energy policy, but it will
-also bring much needed economic development activity to Ohio, Various parties noted

__that this commitment was contingent on several other factors and questioned the
appropriateness of giving any consideration to this investment. The Commission temains
confident that this project will move forward and the funds will be expended for this
project in the near future. Nevertheless, should this project not move forward in 2012,

20 gee AEP-Ohio Notice of Withdrawal of the Stipulation filed December 16, 2010
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such that the funds are expended in 2012, the Commission requires the $20 million to be
spent in 2012 on a similar project.

Giving due consideration to the aforementioned factors, and keeping in mind the
nature of the SEET, the Commission believes that Staff's 50 percent baseline adder should
be adjusted upward. Thus, the appropriate percentage to be added to the mean of the
comparable group companies is 60 percent which in this case yields a SEET threshold of
17.6 percent.

C.  Adjustments to CSP’s 2009 Earnings
1 Off-system sales

(a) AEP-Ohio's SEET application excludes 055

AEP-Ohic submits that its ROEs should be reduced for OSS margins (after federal
and state income taxes). Based on AFP-Ohio’s interpretation of Section 4928.143(F),
Revised Code, only those earnings resulting from adjustments included in AEP-Ohio's
ESP are part of the SEET analysis process. AEP-Ohio reasons that OSS margins are based
on wholesale transactions, approved by FERC, and excluding 0SS margins from SEET
complies with well-settled federal constitutional law. AEP-Ohio argues that under federal
constitutional law, the State is preempted from interfering with the Companies’ ability to
realize revenue rightfully received from wholesale power sales pursuant to contracts or
rates approved by FERC. Pacific Gas & Electric v, Energy Resources Comm., 461 US. 190
(1983) (Energy Resources Comm.); Naninhala Power & Light Co. n. Thornburg, 476 US. 953
(1986) (Nantahala); Mississippi Power & Light v. Mississippi, 487 U.S. 354 (1988) (MP&L);
Pacific Gas & Electric Co. v. Lynch, 216 F. Supp. 2d 1016 (N.I. Cal. 2002) (Iynch). AEP-Ohio
extends that reasoning to conclude that, just as the siate may not trap- FERC-approved
wholesale power costs, it may not, in effect capture or siphon off the revenue the
Companies receive from FERC-approved wholesale sales for the purpose of reducing the
retail rates paid by Ohio customers. Any such order by the Commission, according to
AEP-Ohio, would conflict with the Federal Power Act and Congress’ power under the
Supremacy Clause. AEP-Ohio further alleges that this type of economic protectionism
would also violate the federal Commerce Clause. New England Power Co. v. New
Hampshire, 455 US. 331 (1982) (NEPC). Thus, AEP-Ohjo declares that it woiild be unlawful
for the Companies’ 0SS carnings to be included in the computation of any significantly
__excessive earnings. To that end, AEP-Chio proposes that, to avoid any jurisdictional
contlict, 0SS margins be excluded from AEP-Ohio’s earnings to comply with Section
4928.143(F), Revised Code. Consistent with this reasoning, AEP-Chio reduces it earrings
attributable to common stock after taxes and adjusts its ROE for CSP from 20.84 percent to
18.31 percent. {Cos. Ex. 4 at 5-6, Fx. TEM-1; Cos. Ex.6at6-7.)
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(b)  Staff's positions as to OS5

Staff takes no position on the inclusion or exclusion of OSS from the SEET analysis.
However, Staff argues that the Companies’ calculation to exclude OSS from C5F's earned
ROE is incorrect. According to Staff, to appropriately exclude OSS margins from CSP’s
earned ROE there must be an adjustment to the equity base of the ROE. Staff adjusts the
denominator, common stock equity, to account for that part of the equity which finances
the generation plant which facilitates OSS. To make the adjustment, Staff first calculates
the amount of equity that supports production plant, which is 51.5 percent of CSP’s total
equity. The next step is to allocate that portion of equity to OS5 by using the ratio of sales
for resale revenues to total sales revenues, which equals 13.9 percent. Staff’s calculation
results in  $93.4 million of the total average equity of $1,302.6 million being allocated to
058, leaving the remaining average equity balance at $1,209.2 million. As adjusted by
Staff, CSP’s ROE after excluding OSS, acknowledging the corresponding equity effect,
produces an earned ROE of 19.73 percent as opposed to the 18.31 percent offered by CSP.
(Staff Ex. 1 at 19-21, Ex. 3.) '

- Customer Parties oppose any adjustment to CSP's earned ROE of 20.84 percent.
Nonetheless, if the Commission elects to exclude OSS margins from CSP’s earned ROE,
Customer Parties admit that the Staff’s proposed revision to the calculation is an
appropriate starting point although it understates the company’s earned return. (Joint Inv.
Br. at 29-31.)

AEP-Ohio explains that, despite Staff's claims that the Companies’ caleulation to
exclude 0SS from CSP's earned ROE needs to be refined, according to- AEP-Ohio, the
calculation is consistent with the Commission’s directive as to the calculation of equity in
09-786 (Cos. Ex. 4 at 4-5; Tr. at 78).2

(&)  Customer Parties’ position on OS5

Custorner Parties, as supported by OPAE, vehemently oppose any adjustment to
CSP’s earned ROE of 20,84 percent including OSS. Customer Parties reason that OB5 are
sales by the utility to individuals or entities that are not Ohio retail customers, 0SS are
possible, Customer Parties explain, by generation plant that otherwise produces power for
Ohio retail electric customers; generation facilities built for the benefit of and funded by
Ohio customers. Customer Parties are adamant that CSP’s jurisdictional customers have
funded a return on as well as a return of the generation assets used for OS5 transactions.
Thus, Customer Parties and OPAE reason that it is only equitable to include OSS earnings
in CSP"s SEET calculation. (Joint Inv. Ex. 2 at 22-24; OPAE Br. at 4-7.)

21 (9786, Order at 18 (June 30, 2010); Entry on Rehearing at 6 (August 25, 2010},
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Customer Parties offer that in 2009, CSP’s earnings from OSS were $32,977 million,
in comparison to CSP's total earnings of $271,504 million, 12.1 percent of CSP's total
earnings. If, as AEP-Ohio requests, earnings from OS5 are excluded from the SEET
analysis, Customer Parties argue that the Commission would be comparing 879 percent of
CSP's earnings to 100 percent of the earnings of the comparable group of companies,
biasing the SEET analysis in favor of AEP-Ohio. Customer Parties plead that such a ~
comparison is in conflict with the language of Section 4978.143(F), Revised Code, and will
render the SEET analysis meaningless and asymmetrical. Further, Customer Parties
contend that OSS are an inherent component of the company’s earnings, as prescribed by
generally accepted accounting principles, as such earnings are reported to the Securities
and Exchange Commission (SEC) and FERC. Customer Parties declare that modifying
such reported earnings would be inconsistent with federal law as well as FERC and SBC
accounting standards. (Joint Tnv. Ex. 2 at 21-24: Cos. Ex. 4 at Ex. TEM-1 N

Moreaver, Customer Parties note that Ohio customers are paying CSF for its energy
efficiency programs instituted pursuant to Section 4928.64, Revised Code, which facilitate
0SS. On that basis, Customer Parties believe it is unreasonable to exclude OSS margins
from the SEET analysis. Incorporating OS5 margins in the SEET analysis serves as a form
of off-set to the energy efficiency costs incurred by CSP's customers and promotes the
policy of the state, under Section 4978.02(A), Revised Code, to ensure the availability of
reasonably priced retail electric service to Ohio’s consumers. {Joint Int. Ex. 2 at 23-24; Tr.
253-254)

Tn regard to the FERC jurisdictional claims made by AEP-Ohio, Customer Parties
retort that there is no valid federal preernption prohibiting consideration of O3S earnings
in retail ratemaking. Customer Parties assert that several other state commissions have
done so. (Joint Inv. Ex. 2 at 24.) ' -

(d) Commission decisionon (OSS margins

Iritially, the issue of OS5 margins in the SEET analysis was considered by the
Commission in AEP-Ohio’s ESP proceedings. Numerous interested stakeholders also
participated in 09-786 and offered their position on the issue of OSS in that proceeding.
While the Commission offered guidance on aumerous aspects of the issues raised as to the
application of the SEET, in regards to O35, the Commission determined that the issue was
more appropriately addressed in the individual SEET proceedings. As the Commission

" _had hoped, in this case the Companies and Customer Parties have expanded and darified

their positions and have provided context to the effects of each position presented as part
of this SEET analysis.

We are required to consider not only whether the electric utility had significantly
excessive earnings but also whether its earnings are the result of adjustments in its ESP.
Where it can be shown that the electric utility received a return on its 0SS, which if
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included in the calculation could unduly increase its ROE for purposes of SEET
comparisons, OSS margins and the related equity in generation facilities should be
excluded from the SEET calculation. Thus, without rea ing the federal and constitutional
law arguments, we will exclude 0SS and the portion of generation that supports OS5 from
the SEET analysis.

With the exclusion of OSS margins from the SEET analysis, we find it necessary o
correct, as Staff recommends and Customer Parties at least accept as conceptually correct,
to account for the equity effect of the exclusion. Therefore, we reduce CBP’s emnings to
exclude OSS and similarly adjust the caleulation to account for that portion of the
generation facilities that supports 0S5. Accordingly, the Commission recalculates CSP's
ROE, excluding OSS and incorporating the equity effect of excluding 0SS, to be 19.73
percent.

2. Deferrals
(a) AEP-Ohio

[n AEP-Ohio’s SEET application, the Companies exclude what it refers to as
“significant” deferrals- deferred fuel adjustment clause revenues (including the interest on
carrying costs and the equity carrying costs component on the deferred fuel) and deferred
economic development rider (EDR) revenues from CSP’s ROE for SEET purposes, thereby
reducing CSPs ROE from 18.31 percent (with OS5 excluded) to 15.99 percent (excluding
both 0SS and deferrals) for 2009. AFP-Ohio calculates CSF's deferrals fo total $47.2
million. AEP-Ohio argues that this exclusion is critical for the Companies to preserve the
probability of recovery of the deferred fuel cost as it is a necessary basis for the utility to
. record and maintain the regulatory asset on its balance sheet and for the Commission to
direct the phase-in of rate increases as permitted pursuant 0 Section 4928.144, Revised
Code. The Companies also argue it is inappropriate for the Commission to consider
refunding earnings through the SERT analysis that the Companies have not actually
collected from customers, (Cos. Ex. 6 at 13-15; Cos. Ex. 4 at 12-16, Ex, TEM=6.)

(b)  Other parties’ position regarding deferrals

()  Customer Parties

_Cuystomer Parties view FAC and EDR Jeferred revenues as deferred rate increases
pursuart to the ESP which contribute to the earnings approved I:)Tt'nﬁmiﬁrrm&
subject to refund to customers. Customer Parties argue that deferred expenses only affect
earnings in the year of the deferral and there is no effect on earnings in future years. In
future years, revenues and expenses are matched with no effect on earnings. Customer
Parties recommend that any excess earnings first be used to eliminate or reduce the
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regulatory asset created by the deferral on the electric utility’s books as of the date the
refund is effective. (Joint Inv. Ex. 2 at 6-7, 15-16, 25~26.)

(2) Staff

Like OSS, Staff takes no position on the inclusion or exclusion of deferrals from the
SEET analysis. However, like the adjustment for 0SS, Staff argues that the Companies’
calculation to exclude deferrals from CSP's earned ROE is incorrect and requires an
adjustment to the denominator to account for the equity effect of the exclusion from
revenue. As adjusted by Staff, CSP's ROE to exclude deferrals, acknowledging the
corresponding equity effect, produces an earned ROE of 18.74 percent as opposed to the
18.52 percent (deferrals only excluded) offered by CSP. (Staff Ex. 1 at 19-21, Ex. 3.)

(0  Comumission decision on deferrals

Unlike OSS or extraordinary or non-recurring items, deferrals should not be
excluded from the electric utility’s ROE as requested by AFP-Ohio. Consistent with
generally accepted accounting principles, deferred expenses and the associated regulatory
liability are reflected on the electric utility’s books when the expense is Incurred.
Subsequently, with the receipt of deferred revenues, there is an equal amortization of the
deferred expenses on the electric utility’s books, such that there is no effect on earnings in
future years. Accordingly, we are not persuaded by the arguments of AEP-Ohio to adjust
CSP’s 2009 earnings to account for certain significant deferred revenue.

D.  Capital requirements for future comnmitted Ohio investments

In support of its future committed investments, AEP-Ohio offered its actual
construction expenditures for 2007 through 2009 and capital budget forecast for 2010 and
2011 categorized by new generation, environmental, other generation, transmission,
distribution, gridSMART and corporate /other, For the ESP period, AFP-Ohio offers a
plan to invest $1.67 billion in Ohio. More specifically, AEP-Ohio ‘had total construction
expenditures for the year 2009 for CSP of $280,108 million, and for 2010 and 2011 projected
construction expenditures of $256,100 million, and $186,969 million, respectively, Over
and above the future committed mvestments set forth in the Companies’ construction
expenditures and budget projections, AFP-Ohio notes a commitment to make a capital
investment associated with the company’s compliance with its alternative energy portfolio
__reguirements pursuant to Section 4978.64, Revised Code. CSP has made a commitment to
invest $20 million to support the development of a farge solar farm near Cumberland,
Ohio, and entered into a 20-year purchase agreement for all of the facility’s power. CSP
also plans to expand its gridSMART project to its entire service territory. (Cos. Ex. 6 at 16-
18, Ex, JH-1; Cos. Ex. 8 at 7; Cos. Br. at 67-72; Tr. 289-290, 687-690.)
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1. Oppuosition to the committed future mvestment claimng

Customer Parties opine that congideration of future committed investments is a
factor to be considered in association with the development of comparable companies, the
establishment of the threshold ROE and any adjustment to the threshold, To that end,
Customer Parties note that its development of the comparable group of companies
includes consideration of the fixed asset turnover ratio as part of the business and financial
sk measures. ITEU-Ohic and Customer Parties also note that, using CSP’s 2009
construction expenditures as a baseline of $280.108 million, CSP’s budgeted projections are
declining through 2011, The intervenors argue that the Commission should only consider
future committed investments during the ESP period that are funded by the electric utility
itself and which are beyond the utility’s normal rate of funding. Further, Customer Parties
challenge AEP-Ohio’s commitment to construct the projects on which the budget
projections are developed. In light of the tenuous nature of the committed future
investments, and the fact that CSP’s future capital commitments are dedlining during the
ESP period, Customer Parties implore the Commission that, although it is required to give
consideration to the electric utility’s future committed capital investments in Ohio, in this
instance, it is not appropriate to take future investments into consideration. OPAE joins
Customer Parties in its conclusion that there should not be an upward adjustment in the
SEET or a reduction in any refund due customers for futwie committed investments. (Joint
Tnv. Ex. 1 at 13; Joint Inv. Ex. 2 at 29-30; Joint Inv. Br. at 47-56; OPAE Reply Br. at 9; IEU-
Ohio Br. at 22-24.) .

In ite response, AEP-Ohio notices that Staff did not acknowledge the evidence
offered concerning the Companies’ commitied capital investments and states that the
other parties to the proceeding mischaracterize the approximately $1.7 billion investments
as merely “business as usual.” AFP-Ohio argues that Section 4978.143(F), Revised Code,
clearly allows the consideration of the utility’s future committed investments without
limitations as to ESP period and no language in the statute requires that the investment be
unreimbursed shareholder-funded contributions. AFP-Ohio is of the opinion that the
statute does not require the future investment to be extraordinary in comparison to an
historical baseline of investments. The Companies rely on the language in Rule 4901:1-35-
03(CH10)a)Gil), O.AL,, in support of the notion that the capital budget forecasts are
indicative of the electric utility’s “capital requirements for future committed investments.”
AFP-Ohio contends it would be arbitrary and capricious to only consider the electric
utility’s incremental future capital investments that increase annually year-after-year.
o ATDPChio reiterates that while all of the projects in the forecasted buxdget have not
completed the management review process, approximately 99 percent of the projects listed
for 2010 and 70-80 percent of the projects listed for 2011 have received the necessary
management approvals. (Cos. Reply Br. at 28-35.)

Commission Decision
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As required by the statute and as discussed above, the Commission considered the

electric utility’s future committed capital investments when rendering its decision on the
SEET.

2. Other adjustments to CSP’s 2009 Eamings
(a) AEP-Ohio

As part of its SEET application, AEP-Ohio presented a narrative of information
regarding the Companies’ risk and performance. AEP-Ohio notes that as an Ohie electric
atility that owns generation, it faces numerous risks including risks associabed with: the
lack of guaranteed recovery for generation assefs; customer shopping; the term of the
Companies’ approved ESP and the unanticipated shutdown of generation stations;
environmental regulation; and market-price impact for generation-related services.
Further, the Companies contend that they face risks associated with the variability and
uncertainty of its retail revenue stream and weather.

As for the Companies management performance and industry benchmarks, AEP-
Ohio notes that since 2005, CSP and OP have consistently performed very well on
customer satisfaction surveys. Further, AEP-Ohio notes that its SAIFI and CAIDI have
improved since 2003 through 2009, The Companies state that they are leaders in the
industry regarding advances in electric generation and transmission technologies. CSP
and OP invest in Ohio and maintain & significant {ax base throughout the state with a total
economic impact that exceeds $2 billion per year. CSP states that its gridSMART project
received the highest rating among all such applications presented to the U.S. Department
of Energy (US DOE). AEP-Ohio asserts the Companies regularly participate in various
industry efforts to strengthen interoperability standards and cyber security. AEP-Ohio is
working in collaboration with US DOE to advance carbon capture and sequestration
technologies. AEP-Ohio alsa daims that its energy efficiency and demand reduction
programs have the potential to save Ohio consumers $630 million and reduce power plant
emissions. Finally, AEP-Ohio emphasizes that CSP achieved 202 percent and OF achieved
171 percent of their respective energy efficiency benchmarks for 2009. (Cos, Ex. 6 at 19-24,
Ex. JH-2.)
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(b}  Other parties” position

Customer Parties reason that any consideration of the additional factors offered as
directed in 09-786 do not negate any significantly excessive earnings by CSP in 2009 and
any consideration of such factors as to CSP and OP, joinily, or AEP-Ohip, are prohibited
pursuant to the language of the statute. Indeed, Customer Farties assert that the return on
equity in CSP’s last general rate case was 1246 percent,? the most recent ROE in CSP's
rider cases of 10.50 percent,® and the company’s 2009 actual ROE of 20,84 percent is a
strong, indicator of significantly excessive earnings. Further, Customer Parties argue that
evidence presented by AEP-Chio on the business and financial risks faced by CSP does not
justify any additional further consideration than what the Comparties have reflected in
their comparable group of companies. Customer Parties and OPALE offer that only a small
portion of CSP’s customers are actually shopping and, according to their calculations, csp
has been sufficiently compensated for the shopping risk by the provider of last resort
(POLR) charge. (Joint Inv. Ex. 2 at 30; Joint Inv. Reply Br, at 40-43; OPAE Br. at 6.)

In addition, Customer Parties argue there are other factors that reduce or neutralize
the risks alleged by AEP-Ohio. Customer Parties note that CSP’s ESP includes a FAC that
protects CSP and OP against rising fuel costs. Customer Parties also note that CSP’s ROE
of 20.84 percent was the highest reported by Ohio’s electric utilities; the highest among the
company’s affiliates in the AEP East power pool; and the highest ROE among all investor-
owned regulated electric utilities in the United States. Customer Parties submit that these
tactors likewise must be considered by the Commission in making its decision as to C5F's
2009 earnings. (Joint Inv. Ex. 2 af 18-20; Joint Inv. Reply Br. at 4448.)

Commission decision on additional factors

As discussed previously in our discussion of the SEET threshold, the Commission
has considered these arguments in its establishment of the threshold.

Commission’s Conclusions Regarding AEP-Ohio’s 2009 SEET

In consideration of the Commission’s conclusion as discussed above regarding the
application of the SEET to OP for 2009, the Commission finds that under any parties’
proposed SEET analysis presented in this proceeding, OP’s earned ROE is less than 200

~—pasis points abovethe mean of -the comparable group of companies. Thus, the

22 Tr.at214-216. .

73 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company # Establish
Environmental Investment Carrying Cost Riders, Case No. 10-155-EL-RDR, Finding & Order (August 25,
2010); and In the Matier of the Application of Columbus Southern Power Company o Update ils grid SMART
Rider, Case No. 10-164-EL-RDR, Finding & Order (August 11, 2010).

000000067



10-1261-FL-UNC ' .35

Commission concludes that OP did not have significantly excessive earnings for 2009
pursuant to Section 4528.143(F), Revised Code, and the Commission’s directives in 09-786.
Next, in regard to CSP, consistent with the findings discussed above, the Commission
finds: '

: Percent $ in millions
CSP’s earned ROE for 2009 20.84 271,504
Exclusion of OSS with equity effect 19.73
Thyeshold ROE for 2098E8T 1 117s
Difference (19.73 - 17.6) x $ 20,039 213 42683
CSP’s 2009 Significantly Excessive Earnings |
| Subject to Return 42683

The Commission directs CSP to apply the significantly excessive earnings, as
determined in this Opinion and Order, first to any deferrals in the FAC acoount on CSP’s
books as of the date of this order, with any remaining balance to be credited to C5P's
customers on a per kilowatt hour basis beginning with the first billing cycle in February
2011 and coinciding with the end of the current ESP period. Additionally, the
Commission finds that any balance credited to CSF’s customers will not be deducted from
the Company’s earnings for purposes of the 2011 SEET review.

In the Companies” ESF case, the Commission approved an increase in rates for 2011
of six percent of total bill. With the Commission’s determination of significantly excessive
earnings for CSP in 2009, the Commission directs CSP, consistent with this Opinion and
Order, to adjust its tariff rates, accordingly. |

Finally, in regards to Staff’ recommendation to offer a benchmark ROE based on an
index or combination of indices as the starting point for the annual SEET, the Commission
will continue to consider the proposal and address any amendment to the SEET process by
entry to be issued in the near future.

2% TJoint Int, Ex. 2 at 17.

000000068



10-1261-EL-UNC

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

ey

@

()

@

(5)

(7}

(@)

ORDER:

CSP and OP are public utifities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
jurisdiction of this Commission. '

On September 1, 2010, CSP and OF filed an application for
administration of the SEET in accordance with Section
49728.143(F), Revised Code.

Intervention in this case was granted to OCC, IEU-Ohio, QPAE,
OFG, APIN, OMA, OHA and The Kroger Company.

The hearing in this case commenced on October 25, 2010, and
concluded on November 1, 2010. Three witnesses testified on
behalf of AEP-Ohio, two witnesses testified on behalf of
Customer Parties, and one witnesses testified on behalf of the
Comunission Staff. :

Initial briefs were filed on November 19, 2010 and/or reply
briefs were on filed on November 30, 2010, by AFEP-Chio, Staff,
Customer Parties 25 IEU-Ohio and OPAE.

AEP-Ohio waived its right to further jurisdictionalize its
earnings in this SEET proceeding.

- OP did not have significantly excessive earnings for 2009

pursuant to Section 4928.143(F), Revised Code, and the
Commission’s safe harbor provision. -

CSP had significantly excessive earnings for 2009 puréuant to
Section 4928.143(F), Revised Code. :

Tt is, therefore,

ORDERED, That [EU-Ohio’s motion to dismiss AFEP-Ohio’s SEET application is
—denied; Itis, further, :

ORDERED, That CSP apply the significantly excessive earnings
Opinion and Order, first to any deferrals in the FAC account on CSP

25 The reply brief filed by Customer Parties did not include OMA or OHA as a parly to
" OCC, APJN and OEG are listed as parties to the reply brief.

, as determined in this
’s books as of the date

the brief. Only
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of this Order, with any remaining balance to be credited to CSP’s customer bills beginning
with the first billing cycle in February 2011. The bill credit shall be on a kilowatt hour
basis and coincide with the end of the current ESP period. Itis, further,

ORDERED, That AEP-Ohio comply with its commitments as set forth in its notice
of withdrawal of the Stipulation. It is, further, '

 ORDERED, That a copy of this Opinion and Order be served upon all parties and
other interested person of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

~ Steven D. Lesser, Chairman

A2 4 ool

Paul A. Centolella Valerie A. Lemmie

\fé .2 Gé’ncw:;.;

Chefy1 L. Roberto

- GNS/JR]/vrm

Entered in the Journal

JAN11 201

Reneé ]. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Application of
Columbus Southern Power Company
and Ohic Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule

4901-1-35-10, Ohio  Administrative
Code,

Case No. 10-1261-EL-UNC

CONCURRING OPINION OF COMMISSIONER CHERYL L. ROBERTO

I generally concur with my colleagues as to the matters discussed within the majority
opinion and with the conclusion that CSP enjoyed significantly excessive earnings which
must be returned to consumers.

However, I would have preferred that my colleagues and 1 could have considered
another alternative to the timing and methodology for the consideration of Off Systems
Sales (OSS). Recognizing that we may only consider excessive earnings resulting from
“adjustments” granted in an electric security plan, we account for this by excluding the OSS
from the return on equity (ROE) reported by CSP on its FERC Form No. 1, thereby reducing
the reported ROE of 20.84 percent to 19.73 percent for purposes of the SEET analysis. Iam
concerned that this method may skew the SEET analysis by an improper weighting of OS5
while also failing to account for any other earnings that were not the result of
“adjustments.” A better practice may have been first to determine what earnings are
significantly excessive by calculating all earnings over the SEET threshold (i.e., earnings that
increased the ROE from 17.6 percent to 20.84 percent). Recognizing that some of these
earnings were due to “adjustments” but the remaining were due to any number of factors,
including but not limited to OS5, one could allocate the earnings between adjustment-
related and nonadjustment-related earnings. The most straight-forward method to
accomplish this would be to calculate 2 simple ratio of total revenue resulting from
adjustments (collected and deferred) to total earnings. It is that ratio applied to the
calculated significantly excessive earnings that would reasonably identify what proportion
of those earnings resulted from adjustments. However, because the record does not contain
fotal earnings resulting fram adjustments both collected and deferred, this calculation is not
possible,

~ Therefore, { concur with the majori’cy. :

O heee ()T et

‘Cheryl L. Roberto
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" BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus )

Southern Power Company and Ohio Power ) _ .
Company for Adminisiration of the )  Case No. 10-1261-EL-UNC
Significantly Excessive Earnings Test under ) |
Section 4928.143(F), Revised Code, and Rule )

4901:1-35-10, Ohio Administrative Code. )

ENTRY ON REHEARING

The Commission finds:

(1)  On July 31, 2008, Columbus Southern Power Company (CSP)
and Ohio Power Company (OF) (jointly, AEP-Ohio or;the
Companies) filed an application for a standard service offer
(S50) pursuant to Section 4928.141, Revised Code. The
application was for an electric security plan (ESP) in
accordance with Section 4928.143, Revised Code. '

(2) On March 18, 2009, the Commission issued its opinion and
order (ESP Order) modifying and approving AFEP-Ohio’s ESP.
By entries on rehearing issued July 23, 2009 (First ESP EOR),
and November 4, 2009 (Second ESP EOR), the Commission
affirmed and clarified certain issues raised in AFRP-Ohio’s ESP
Order. '

(3)  On September 1, 2010, AEP-Ohio filed the instant application
for the administration of the significantly excessive earnings
test (SEET), as required by Section 4928.143(F), Revised Code,
and Rule 4901:1-35-10, Ohio Administrative Code (O.A.C.). By
entry issued September 21, 2010, as amended on October &,
2010, a procedural schedule was established for this
proceeding. -

(4) Motions to intervene were timely filed by, and intervention
r——%raatQLtgf,thﬁbﬂaMn&em  the Office of the Ghio
Consumers’ Counsel (OCC), Ohio Energy Group (OEG),
Appalachian Peace and Justice Network (APJN), Ohio
Manufacturers’ Association (OMA), Ohio Hospital Association
(OHA), Ohio Pariners for Affordable Energy (OPAE), and

1 In re AEP-Ohio, Case Nos. 09-917-EL-530 and 09-918-EL-SS0.
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©)

Industrial Energy Users-Ohio {IEU-Ohio). Pursuant to} the
entry issued December 1, 2010, The Kroger Company (Kroger)
was granted limited intervention to participate in the SEET
case. :

On January 11, 2011, the Cornmission issued its Opinionjand
Order (SEET Order), pursuant to the requirements of Section
4928.143(F), Revised Cede, and the Commission’s directives in
In the Maiter of the Investigation into the Development of the
Significantly Excessive Earnings Test Pursuant 1o Amended
Substitute Senate Bill 221 for Electric Utilities, Case No. 09-786~
EL-UNC (09-786). In the SEET Order, the Commission found
that under any party’s proposed SEET analysis presented in
this proceeding, OP’s earned return on equity (ROE) is; less
than 200 basis points above the mean of the comparable group
of companies. Thus, the Commission concluded that OF did
not have significantly excessive earnings for 2009 pursuant to
Section 4928.143(F), Revised Code, and the Commission’s
directives in 09-786.

As to CSP, the Commission ultimately concluded that, based
on an earned ROE of 20.84 percent for 2009, CSP:had
significantly ~ excessive earnings  of $42.683  million.
Accordingly, the Commission directed CSP to apply. the
significantly excessive earnings, first to any deferrals in the fuel
adjustrent clause (FAC} account on CSP's books as of the;date
of the SEET Order, with any remaining balance to be credited
to CSP’s customers on a per kilowatt hour (kWh) basis
beginning with the first billing cycle in February 2011 and
coinciding with the end of the current ESP period. " The
Commission also concluded that any balance credited to CSP’s
customers would not be deducted from CSP’s earnings for
purposes of the 2011 SEET review. j'

Section 4903.10, Revised Code, states that any party to 2
Commission proceeding may apply for rehearing with reppect
to any matter determined by the Commission, within 30 days

" 'WMM@W*WEOm’m&sSiﬁ#ﬁe%;

(?)

On February 10, 2011, applications for rehearing were filed by
Customer Parties2 CSP, IEU-Ohio and OPAE. Memoranda

2

Originally,

application for rehearing filed by
Only OCC,

Customer Parties included OMA and OHA. However, neither the reply brief nor the

Customer Parties included OMA or OHA as parties fo the pleadings.
APJN, and OEG ase listed as parties to the reply brief and application for rehearing.
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(8)

®

contra the various applications for rehearing were filed by CSP,
IEU-Chio, Customer Parties, and OPAE. In their applications
for rehearing, the parties raise a number of assignments of
error, alleging that the SEET Order is unjust, unreasonable,
and/ or unlawful.

On January 21, 2011, CSP filed tariffs to implement: the
directives in the SEET Order. CSP proposed that any over or
under reconciliation be addressed in the subsequent FAC audit
and determined that based on its calculations, all CSP
customers, including reasonable arrangement customers, will
receive a credit of $.001256 per kWh. By entry issued January
27, 2011, the Commission approved the proposed SEET wﬂ,
with clarification that reasonable arrangement customers who
receive service under a discount rate supported by delta
revenue recovery are not entitled to both the discount rate and
a SEET credit. Therefore, the Commission directed CSP to
revise the SEET credit calculation to omit such reasonable
arrangement customers and file revised tariffs.

The Commission has reviewed and considered all of the
arguments on rehearing. Any arguments on rehearing not
specifically discussed herein have been. thoroughly and
adequately considered by the Commission and are being
denied. :

Constitutionality and Application of Section 4928.143(F), Re'v;?ised

Code

(10)

CSP argues that the Commission erred by concluding that
Section 4928,143(F), Revised Code, provides ample direction to
reasonably apply the statute in this case. CSP presents three
arguments in support of this assignment of error. First, CSP
notes that the Commission erred by concluding that Section
4928.143(F), Revised Code, is not void for vagueness. Next,
CSP claims that the Commission erred by determining that
there is ample legislative direction to reasonably apply Section

- "*f&%ﬂ&ﬁf}fﬁfRevised{ﬂdﬁ%rr‘fhiﬂ se, Last, CSP asgerts! that

the Commission erred in finding that the SEET issue is not
fundamentally different from concepts the Commission
regularly decides under Ohio’s statutory provisions for utility
regiilation. (CSP App. at 4-6.}
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(1)

(12)

(13)

(14)

The Commission fully addressed the arguments CSP raises in
its first assignment of error at pages 9-10-of the SEET Order. As
CSP has raised no new argument not already considered and
addressed by the Commission, we find that CSP’s first
assignment of error should be denied.

IEU-Ohio raised eight arguments in support of its position that
the SEET Order was unjust and unreasonable3 IEU-Ohio
argues that it was unreasonable for the Commission to have
failed to order CSP and OP to refile their testimony and
supporting materials to properly address the requirements of
Section 4928.143(F), Revised Code, and Rule 4901:1-35-10,
O.AC. IEU-Ohio next submits that the Commission erred by
failing to properly apply the SEET as outlined in Sec¢tion
4978.143(F), Revised Code, and Rule 4901:1-35-10, O.A.C. Next,
[EU-Ohio argues that the Commission erred by determiping
that the SEET may be measured by the total company return on
comrumon equity rather than the electric distribution utility’s
(EDU) earned return on common equity from the ESP. Even if
reliance on total company data was lawful, IEU-Ohio asserts
that the Commission failed to adjust appropriately net income
and common equity to account fully for the removal of off-
system sales (OSS) and other non-jurisdictional effects from the
calculation of excessive earnings. (IEU-Ohio App. at 5-14.);

The Commission fully addressed at pages 13-14 of the SEET
Order the first four arguments raised by [EU-Ohio in its
application for rehearing. As IEU-Ohio has raised no new
argument not already considered and addressed by the
Commission, we find that IEU-Ohio’s first four arguments of
error should be denied. !

IEU-Ohio next argues that the Commission erred by failing to
use the appropriate annual period to conduct the SEET as
required by Section 4978.143(F), Revised Code. IEU-Ohio
submits that the start date of the ESP was April 1, 2009, and

 thus, the arnual period should have ended on March 31, 2010,

but that the Commission once again relied on the noncompliant
position that the ESP was retroactive to January 1, 2009. {IEU-
Ohio App. at 14-15.)

3  IEU-Ohio's first four assignments of error were grouped together for discussion in H#s application for
rehearing and will be treated similarly in this entry on rehearing.
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(15)

(16)

(17)

As noted in the SEET Order at page 13, the Compmission has on
several prior occasions addressed the start date of AEP-Ohio’s
FSP. See AEP-Ohio ESP Order at 64; Entry Nunc Pro Tunc
(March 30, 2009); and First ESP BOR at 4145. As’ the
Commission has already fully addressed this issue and because
[EU-Ohio has raised no new argument not already fully
considered and addressed by the Commission, we deny IEU-
Ohio’s assignment of error on this matter.

IRU-Ohio further argues that the SEET Order was unlawful
and unreasonable because the Commission failed to comply
with the policy of the state as outlined in Section 4928.02,
Revised Code, to ensure the availability to consumers of
reasonably priced electric service and encourage  the
competitiveness of Ohio’s economy (IEU-Ohio App- at 17-19).

[EU-Ohic’s concern with the Commission’s order on this issue
appears to be one of degree as the Commission sided with IEU-
Ohio and with the intervenors on the argument that CSp
benefitted from significantly excessive earning during 2009. In
other words, IEU-Ohio’s argument appears to be predicated on
the position that the Commission’s order did not go far enough
in ordering customer refunds. [EU-Ohio’s assignment of error
is predicated on the position that there may be an
understatement of the amounts by which CSP exceeded the
significantly ~ excessive threshold and that Ohio's
competitiveness is being harmed because AEP-Ohio retail
customers may be carrying more than their fair share of the
profitability achieved by the parent, American Electric Power
Company, Inc. The Commission fully explained, in the SEET
Order, the rationale for rendering the determination that CSP
benefitted from significantly excessive earnings during 2009
and the appropriate level of refunds io be returned to
customers pursuant to Section 4928.143(F), Revised Code.
Aside from the issues addressed in the SEET Order, YEU-Ohio
has not demonstrated the presence of any other significant

__factors that has caused Ohio customers to carry more than their

fair share of the parent company’s profitability. IEU-Chio’s
assignment of error on this matter is, therefore, denied.
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Comparable Group of Companies, Return on Equity of Comparable

Companies and SEEY Threshold :

(18)

(19)

(20)

(21)

OPAE argues the SEET Order is unreasonable and unlawful
under the requirements of Section 49728.143(F), Revised Code,
in its rejection of Customer Parties methodology and
composition of the comparable group of companies, the
comparable companies’ benchmark ROE of 9.58 percent, and
the establishment of the SEET threshold range of 11.58 percent
to 13.58 percent based on a 200-400 basis points adder over the
comparable companies’ ROE. OPAE also argues that the SEET
Order is unreasonable and unlawful for failing to make, in
OPAE's opinion, the statutory refund required based on:the
arguments of Customer Parties. (OPAE App. at 3-8, 14-16.) :

Similarly, CSP also argues that the SEET Order is unlawful and
anreasonable in its failure to adopt AEP-Ohic’s method; for
establishing the benchmark ROE, determination of significantly
excessive earnings at approximately two standard deviations
above the benchmark ROE, and adoption of the 2009 SEET
threshold of 22.51 percent (CSP App. at 7-9). Customer Parties
and OPAE support the Commission’s rejection of CEBP’s
proposed method for establishing and adopting the SEET
threshold (Customer Parties Memo at 2-4; OPAE Memo at 4-5).
IEU-Ohio, however, maintains that CSP and OP failed to file a
SEET application which complied with the statutory
requirement to demonstrate that the electric utilities did not
have significantly excessive earnings. (IEU-Chie Memo at 5-6.)

The Commission thoroughly considered and discussed in the
SEET Order each party’s process to determine the comparable
group of companies, the comparable companies’ benchmark
ROE, and the SEET threshold to determine the significantly
excessive earnings subject to refund. The SEET Order also
presented the Commission’s rationale and justification for its
decision on each component of the SEET analysis. Neither
OPAE nor CSP presents any new arguments that: the

Commission did not already consider. Accordingly, OPAE's
and CSP’s requests for rehearing, on the basis that the
Commission did not adopt their respective positions, are
denied.

OPAE contends that the SEET Order is unreasonable ; and
unlawful to the extent that it adopts Staff's proposed 50 petcent
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(22)

adder to the benchmark ROE and considered “utility specific
factors related to investment requirements, risk and investor
expectations” to adjust the adder applied to the mean ROE of
the comparable group of companies. OPAE insists that: the
Commission should have only considered CSP's capital
requirements for future committed investments in Ohio to
occur during the current ESP period, through December 2011,
which are not funded by riders paid by ratepayers. OPAE
argues that CSP’'s capital investment budget for 2009 was
below its actual construction expenditures in 2007 and 2008.
For these reasons, OPAE concludes that the Commissgion
should mot have accorded any consideration to the solar
project, the gridSMART project, future environmental
investments, or for any shopping risk, (OPAE App. at 812)

As the Commission indicated in the order and entry’ on
rehearing in 09-786 and as thoroughly discussed in the SEET
Order at pages 23-27, the Commission must recognize, in
applying the SEET, the variation among Ohio's electric utilities
and our obligation to ensure that the electric uiility is allowed
to operate successfully, to maintain its financial integxity,
attract capital, and to compensate its investors. OPAE has not
raised any new arguments for the Commission’s consideration.
As such, the Cornmission affirms its decision in the SEET Order
and denies OPAE's request for rehearing on this matter. ;

Adjustments to CSP’s 2009 Earnings

(23)

OPAE and Customer Parties request that the Conumnission
reconsider the exclusion of OSS margins from CSP’s earnings
for the SEET. OPAE and Customer Parties assert that OSS are
an inherent component of CSP’s earnings and further argue
that excluding OS5 from CSP’s earnings skews the comparison
to the earnings of the comparable group of companies in
violation of the language in Section 4928.143(F), Revised Code.
(OPAE App. at 13; Customer Parties App. at 6-7.)

@)

These are the same arguments presented to the Commissien-on
brief by Customer Parties and OPAE regarding OSS in the
SEET calculation and considered in the Comumission’s decision.
OPAE and Customer Parties have not presented any new
arguments for the Commission’s consideration. As such; the
requests for rehearing regarding the exclusion of OSS from the
SEET calculation are denied. '
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(25)

(26)

(27)

(28)

Further, Customer Parties and OPAE argue that the
Commission’s adoption of the Staff’s adjustment to account for
the impact of excluding OSS from the SEET calculation is
incomplete as no evidence was presented to correctly quantify
the necessary adjustment. Customer Parties and OPAE claim
that the adjustment in the SEET Order understates the
significantly excessive earnings subject to refund and argue
that, because there is a lack of record evidence fo correctly
quantify the exclusion of 0SS, C5F failed to meet its burden of
proof in accordance with Section 4928.143(C)(1), Revised Code.
Therefore, Customer Parties and OPAE contend that; the
Commission must include OSS in CSP’s earnings for purposes

* of the SEET. (OPAE App. at 13-14; Customer Parties App. &t 3-

5)

The arguments presented by Customer Partjes and OPAE on
rehearing do not persuade the Commission that OS5 should be
included in the electric utility’s earnings for purposes of the
SEET. We also note that, in their brief, Customer Parties
acknowledged, at least conceptually, Staff's adjustment as a
starting point for excluding OSS. The Commission affirms its
decision to exclude CSP's 0SS from the SEET analysis for the
reasons stated. in the SEET Order. Further, while it is always
our intent to correctly calculate any adjustment, in this instance
we used the best information available in the record to account
for the equity effect in the numerator and the denominator.
Thus, we affirm the SEET Order and deny Customer Parties’
and OPAE's requests for rehearing on this matter.

IEU-Chio also finds error in the Commission failing fo remove
the operating expenses of the Waterford and Darby generating
stations from the calculation of the SEET when the Commis}éion
previously ordered that the expenses be removed from the ESP
(TEU-Ohio App. at 15-17). ‘

The Commission fully addressed this issue at pages 13 and 14

___of the SEET Order. Having raised no new argument for the

(29)

Commission’s consideration, IEU-Ohio’s assignment of error
on this issue is denied.

CSP contends that the SEET Order is unlawful and
unreasonable to the extent the Commission included non-cash
earnings, deferrals of FAC revenues, and economic
development rider revenues in the caleulation of the company’s

8-
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(30)

(31)

(32)

earnings. CSP reiterates its position that including deferrals in
the company’s earnings jeopardizes the electric utility’s ability
to create deferrals and the Commission’s ability to phase-in rate
increases in conirast to the policy expressed in Section 4928.144,
Revised Code. CSP argues that if an electric utility is
determined to have significantly excessive earnings and has
deferrals, the electric utility should not have to refund amounts
not yet received nor refund amounts that are merely a recovery
of costs which do not contribute to earnings. CSP advocates
that, in the year the deferral is collected, when cash is recejved
from customers, if the electric utility has significantly excessive
earnings in that year, an adjustment be made to exclude: the
amortized deferral expenses to recognize recovered revenues in
the earnings subject to refund. (CSF App. at 10-11.)

Consistent with the Commission’s conclusion in the SEET
Order, Customer Parties, OPAE, and [EU-Ohio ask the
Commission to deny CSP’s request for rehearing on this issue.
IEU-Ohio explains that CSP’s process would shift earnings to
later periods and, by definition, understates income. Customer
Parties offer that deferrals fall within the definition of “rate
adjustments” as adopted in 09-786 and, because deferrals are
included in the ROE reported for financial accounting
purposes, it is appropriate to include deferrals in CSP's
earnings for the SEET analysis. (OPAE Memo at 5; {EU-Ohic
Memo at 6; Customer Parties Memo at 4-7.) 1

The Commission thoroughly considered AEP-Ohio’s position
and presented the Commission’s justification for including
deferrals in the SEET analysis at pages 30-31 of the SEET Order.
CSP has not presented any new arguments for . the
Commission’s consideration on rehearing, Accordingly, CSP’'s
request for rehearing on this issue is denied. o

CSP also argues that the SEET Order is unreasonable; and
unsupported by the record to the extent that the Commission

__required CSP to expend $20 million by the end of 2012 on the

Turning Point solar project in Cumberland, Ohio, or other
similar project. CSP states that, although it is fully committed
to the solar project, there are outstanding details, including
federal loan guarantees and state and local tax incentives,
which must be finalized for the project to go forward. : The
company argues that the regulatory requirement to spend $20
million by the end of 2012 is detrimental to CSP’s ability to
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negotiate the best terms for its investment and, therefore, is not
in the public interest, which is not ameliorated by the option to
invest in another similar project. CSP requests the flexibility
necessary to make the best decision as to how the Turning
Point project or similar project is structured and implemented.
CSP expects that sufficient progress will be made in the
upcoming months to allow the company to propose a firm
schedule for the solar project or similar project, during the
course of its next ESP proceeding.’* In the alternative, CSP asks
that the Commission require the company to submit a status
report on the Turning Point project or other similar project in
2012 so that the Commission can consider and determine
whether sufficient progress is being made. (CSP App. at 11-13.)

(33) As part of the Commission’s application of the SEEI, the
Commission gave consideration to CSP's future committed
capital expenditure in the Turning Point solar project. Given
the Commission’s consideration of CSP’s expenditure in a solar
project in the development of the 2009 SEET threshold, it is
reasonable for the Commission to require that the expenditure -
occur by a date certain. However, we agyee that CSP shouid
propose, during the course of its next ESP proceeding, a firm
schedule setting forth its expenditure in the Turning Point solar
project or other similar project. Accordingly, we deny CSP's
request for rehearing,

Application of the SEET Credit

(34) IEU-Ohio offers that the SEET Order, as implemented by the
January 27, 2011 entry, addressing the applicable tariffs, is
unreasonable and unlawful to the extent that reasonable
arrangement customers paying rates under the S50 do not
receive the SEET credit in violation of Sections 4928.143(F) and
4903.09, Revised Code (IEU-Ohio App. at 19-21).

(35) Special arrangement customers receive a discount off of the
otherwise applicable tariff rate and the difference between the
tariff rate and the discounted rate is Tecoverable from-the
electric utility’s remaining customers.  As such, special

4

In the Matter of the Application of Coluntbus Southern Power Company and Ohio Power Company for Authority
to Establish a Standard Service Offer Pursuant to Section 4928.143, Revised Code, in:the Form of an Electric
Security Plan, Case Nos. 11-346-EL-550 and 11-348-EL-GSO; and In the Matter of the Application of
Columbus Southern Power Company and Okio Power Company for Approval of Certain Accounting Authority,
Case Nos, 11-349-EL-AAM and 11-350-EL-AAM. |
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arrangement customers did not fully contribute to CSP's 2000
significantly excessive earnings as determined in the SEET
Order and should not be entifled to the SEET credit
Accordingly, the Commission denies JTEU-Ohio’s request  for
rehearing on this issue.

Other Issues

(36) Customer Parties argue that the SEET Order is unreasonable
and inconsistent with paragraphs (A} and (L) of Section
492802, Revised Code, as the Order failed to require CSP to
honor the $1 million commitment to the Partnership with Ohio,
as set forth in the Stipulation filed November 30, 2010. Given
the slow economic recovery in the state, Customer Parties
admonish the Commission for not requiring CSP to honor the
$1 million commitment to the Partnership with Ohio.
(Customer Parties App. at 7-10)

(37) Customer Parties note, but then ignore the fact, that CSP
withdrew from the Stipulation but “unilaterally and
voluntarily agreed” to fulfill certain obligations under the
Stipulation which did not include the negotiated commitment
to the Parinership with Ohio. The SEET Order merely
recognized CSP's voluntary agreement to fulfill certain
obligations with shareholder funds pursuant to its notice of
withdrawal of the Stipulation. Since the Stipulation was
withdrawn, the Commission finds it inappropriate to hold any
party to a select provision of the Stipulation unless the party
elects to do so voluntarily. Accordingly, Customer Parties’
request for rehearing to enforce the Partnership with Ohio
provision of the withdrawn Stipulation is denied.

1t is, therefore,

ORDERED, That the applications for rehearing be denied. Itis, further,

1-
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ORDERED, That a copy of this entry on rehearing be served up@n all parties and
other interested persons of record. '

THE PUBLIC UTILITIES COMMISSION OF OHIO

Todd A. Snitchler, Chairman

Paul A. Centolella Valerie A._ Lemmie

T

" Steven D. Lesser Cheryl L. Roberto

GNS/IR]/vrm

Entered in the Journal

MAR 0 9 201
Reneé |. Jenkins |
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus )
Southern Power Company and Ohio Power ) :
Company for Administration of the ) Case No.10-1261-EL-UNC
Significantly Excessive Earnings Test under )
Section 4928.143(F), Revised Code, and Rule )

)

4901:1-35-10, Ohio Administrative Code.

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

I concur with my colleagues in each aspect of the majority opinion, excepting the
demarcation as to which “consumers” are due SEET credit. 3'

We previously found, and affirm here on rehearing, that CSP, as a result of
provisions (or “adjustments”)! included in its most recent electric secutity plan, enjoyed
significantly excessive earnings of $42.683 million. Pursuant to Section 4928 143(F),
Revised Code, having made such a finding, the Commission “shall require the electric
 distribution utility to return to consumers the amount of the excess by prospective
adjustment....” It falls to the Commission to identify which consumers are due SEET
credit. |

CSP's electric security plan included provisions (adjustments) relating to the supply
and pricing of generation service, as well as provisions relating to CSP's distribution
service, Any or all of these provisions could have been the source of the significantly
excessive earnings. In the absence of a record otherwise, we must assume that all such
provisions did contribute to the significantly excessive carnings and, as such, any
consumer class? that contributed revenue pursuant to one of these provisions is due SEET
credit. Thus, on the facts before us, a SEET credit would be due to any consumer on CSP's
distribution system.

On a more complete record, 1 believe it would have been possible and appropriate
for the Commission to determine that the significantly excessive earnings were principally
due to provisions relating to supply and pricing of generation service. On these

1 Section 4928.143, Revised Code, uses “provisions” and “adjustments” interchangeably.

2 Because Section 4928.143, Revised Code, directs that significantly excessive earnings must be returned to
consumers “by prospective adjustinent,” I believe we must reject any of the arguments on rehearing that
suggest an individual consumer’s status or magnitude of usage during the previous year is relevant to
whether the consumer receives a SEET credit. The “return” of significantly excessive earnings is
prospective not retrospective. Thus, the “return” is to a consumer class prospectively. Those current
members of the recipient class will be the consumers receiving the SEET credit
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hypothetical facts, the consumers due a SEET credit would be those consumers purchasing
power pursuant to the standard service offer only. On these circumstances, it would have
been appropriate to exclude from receipt of the SEET credit any consumer who does not
purchase power from CSP via the standard service offer, e.g. consumers on reasonable
arrangements or consumers who shop competitive suppliers for their energy.

In the case before us, however, we have made no finding that the significantly
excessive earnings were due principally to provisions relating to supply and pricing of
generation. Yet the majority excludes CSP distribution service consumers who purchase
power via a reasonable arrangement from receipt of the SEET credit. The majority,
however, does not exclude CSP distribution consumers who shop for their energy. In
ruling thus, the majority has stated that “reasonable arrangement customers who receive
service under a discount rate supported by delta revenue recovery are not entitled to both
the discount rate and a SEET credit” I can find no statutory support for this distinction,
therefore I dissent from this portion of the Entry on Rehearing.

0 bl 3 Tbech

Cheryl L. R%Wberto
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohic Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10,7 Ohio  Administrative
Code.

Case No. 10-1261-EL-UNC

N—ﬂ“_"‘-—-ﬁ"\-“'-_/\-—ﬂ‘-a-’\._/

FINDING AND ORDER

The Commission finds:

(1) By Opinion and Order issued January 11, 2011 (SEET Otder),
the Commission concluded that pursuant to Section 4928.143(F),
Revised Code, Columbus Southern Power Company (CSP) had
significantly excessive earnings of $42.683 miltion for 2009: The
Commission directed CSP to apply the significantly excessive
earnings first to any deferred fuel adjustment clause (FAC) costs
on CSP’s books as of the date of the SEET Order, with any
remaining balance to be credited to CSP's customers on a pet
kilowatt (kWh) hour basis beginning with the first billing cycle
in February 2011 and coinciding with the end of the current ESP
period. ‘

) On Januwary 21, 2011, CSP filed tariffs to implement the
directives in the SEET Order. The proposed tasiffs are to be
cifective with the first billing cycle of February 2011 and expire
with the last billing cycle of December 2011. CSP proposes that
any over or under reconciliation be addressed in the subsequent
FAC audit. Based on CSP's calculations, all CSP customers,
including special contract customers, will receive a credit of
$.001256 per kWh.

3}  Upon further consideration of the application of the credit to all
-~ _customerbills, the Commission clarifies that reasonable

arrangement customers who reccive service under a discount
rate supported by delta revenue recovery are not entitled to
both the discount rate and a SEET credit. Accordingly, C5P is
directed to revise the SEET credit calculation to omit such
reasonable arrangement customers and file revised tariffs.
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(4) CSP is directed to immediately file revised tariffs consistent
with this Order to be effective with the first billing cyele of
February 2011 and expire with the last billing cycle of December
2011. In light of the short timeframe remaining before these
tariffs must go into effect, the Commission finds that the revised
tariffs shall be approved to be effective as of the date of filing,
contingent upon final review by Staff.

It is, therefore,

ORDERED, That CSP’s January 21, 2011, tariff filing, as modified by this finding
and order, should be approved as set forth in findings (3) and (4). Itis, further,

ORDERED, That CSP be authorized to immediately file, in final form four complete
copies of tariffs consistent with this finding and order, CSP shall file one copy in this case
docket and one copy in the company’s TRF docket (or may make such filing electronically,
as directed in Case No. 06-900-AU-WVR). The remaining two copies shall be designated
for distribution to Staff. It is, further,

ORDERED, That the effective date of the new tariffs shall not be a date earlier than
the date on which the revised tariffs are filed and the date this finding and order is issued
for bills rendered with the first billing cycle of February 2011, It is, further,

ORDERED, That nothing in this finding and order shall be binding upon this

Commission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this Finding and Order be served upon all parties of
record. '

THE PUBLIC UTILITIES COMMISSION OF OHIO

W%/%

Greven D. Lesser, Chairman

etV 200 - Coca Aot /%‘%M, A %M

Paul A. Centolella Valerie A. Lemmie

Cheryl L. Roberto

GNS/ vrm

Entered in the Journal

JAN 2 4 Zi1 JAN2 Y 2011

Reneé ], Jenkins
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of
Columbus Southern Power Company
and Ohio Power Company for
Administration of the Significantly
Excessive Earnings Test under Section
4928.143(F), Revised Code, and Rule
4901:1-35-10, Ohio  Administrative
Code.

Case No. 10-1261-EL-UNC

&—d’vv\_/vu—f\_r\../

CONCURRING OPINION OF COMMISSIONER PAUL A. CENTCLELLA

{ concur in the result of the Commission’s Finding and Order in that it produces
an impact for consumers that largely approximates that which I believe to be
appropriate. While I find the Order’s impact to be reasonable, for customers who are
served under the Commission-approved special arrangements addressed in the Finding
and Order, ] would have preferred to make the prospective adjustments required under
Section 4928.143(F), Ohio Revised Code, by reducing the costs, incentives, and foregone
revenues recoverable through the Comparny’s unavoidable Economic Development

r' AL oz

Paul A. Centolella, Commnissioner
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THE PUBLIC UTILITIES COMMISSION OF OHIO

n the Matter of the Application of Columbus )
Southern Power Company for Approvalof )
an Flectric Security Plan; an Amendmentto ) Case No. 08-917-EL-550
its Corporate Separation Plan; and the Sale or )
Transfer of Certain Generating Assets. )
In the Matter of the Application of Ohio )
Power Company for Approval of its Electric )
Security Plan; and an Amendment to its )
Corporate Separation Plan. )

Case No. 08-918-EL-550

OPINION AND ORDER

"-T:ifiri*s'fﬁr*aaftifyk%hat—%he—image&agpgaring are an
acourate and coanplate reproduction of & case _‘:'11&
document, deliversd in the regular course of busines@.
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The Commission, considering the above-entitied applications and the record in
these proceedings, hereby issues its opinion and order in this matter.

APPEARANCES:

Marvin 1. Resnik and Steven T. Nourse, American Electric Power Service
Corporation, One Riverside Plaza, Columbus, Ohio 43215, and Porter, Wright, Morris &
Arthur, by Danie] R. Conway, 41 South High Street, Columbus, Ohio 43215, on behalf of
Columbus Southern Power Company and Ohio Power Company.

Richard Cordray, Attorney General of the State of Ohio, by Duane W. Luckey,
Section Chief, and Warner L. Margard, John H. Jones, and Thomas G. Lindgren, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohia 43215, on behalf of the Staff of
the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, the Dffice of the Ohio Consumers” Counsel, by
Maureen R. Grady, Terry L. Fiter, Jacqueline Lake Roberts, Michael E. Idzkowski and
Richard C. Reese, Assistant Consumers’ Counsel, 10 West Broad Street, Columbus, Ohio
43715-3485, on behalf of the residential utility consumers of Columbus Scuthem
Company and Ohio Power Company. '

Boehm, Kurtz & Lowry, by David F, Boehm and Michael L. Kurtz, 36 East Seventh
Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of Ohio Energy Group.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark 8, Yurick, and Matthew 5.
White, 65 East State Street, Suite 1000, Columbus, Ohio 432154213, on behalf of The
Kroger Company.

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo, Lisa G, McAlister, and
Joseph M. Clark, 21 East State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of
Industrial Energy Users-Ohio,

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, on behalf of Ohio Environmental Council and Dominion Retail, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 Bast Gay Street, Columbus, Ohio 43216-1008, and Bobby Singh, Integrys
Energy, 300 West Wilson Bridge Road, Worthington, Ohio 43085, on behalf of Integrys
Energy.
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Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 East Gay Street, Columbus, Ohio 43216-1008, and Cynthia A. Fonner,
Constellation Energy Group, Inc., 550 West Washington Boulevard, Suite 3000, Chicago,
Illinois 60661, on behalf of Constellation NewEnergy, Inc, and Censtellation Energy
Commedities Group, Inc.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff, Mike Settineri and
Betsy L. Elder, 52 Fast Gay Street, Columbus, Ohio 43216-1008, on behalf of EnerNoc, Inc.
and Consumer Powerline, Inc,

Schottenstein, Zox & Dunn Co., LPA, by Gregory H. Dunn, Christopher L. Miller,
and Andre T. Porter, 250 West Street, Columbus, Ohio 43215, on behalf of the Association
of Independent Colleges and Universities of Ohic.

Bricker & Eckler, Thomas J. O'Brien, 100 South Third Street, Columbus, Chio, and
Richard L. Sites, 155 East Broad Street, 15th Floor, Columbus, Ohio 43215-3620, on behalf
of Ohio Hospital Association.

Bell & Royer Co,, LPA, by Langdon D. Bell, 33 Sputh Grant Aveﬁue, Coluﬁbm,
Ohio 43215-3927, and Kevin Schmidt, 33 North High Street, Columbus, Ohio 43215-3005,
on behalf of Chio Manufacturers’ Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of Direct Energy
Services, LLC. '

McDermott, Will & Emery, LLP, by Grace C. Wung, 600 Thirteenth Street, N.W.,,
Washington, D.C. 20005, on behalf of Wal-Mart Stores East, LP, and Sam’s East, Inc,, LP,
Macy’s, Inc., and B]'s Wholesale Club; Inc.

Vorys, Sater, Seymour & Pease, LLFP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, Columbus, Chio 43216-1008, on behalf of Ohio Association of
School Business Officials, Ohio School Boards Association, and Buckeye Association of
School Administrators.

Michael R. Smalz and Joseph E, Maskovyak, Ohio State Legal Services Association,

555 Buttles Avenue, Columbus, Ohio 43215, on behalf of Appalachian People’s Action
Coalition, L i 7
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OPINION:

I.  HISTORY OF PROCEEDINGS

On July 31, 2008, Columbus Southern Power Company (CSF) and Chio Power
Company (OP) (jointly, AEP-Ohio or the Companies) filed an application for a standard
service offer (S50) pursuant to Section 4928.141, Revised Code. The application is for an
electric security plan (ESP) in accordance with Section 4928.143, Revised Code.

By entries issued August 5, 2008, and September 5, 2008, the procedural schedule
in this matter was established, including the scheduling of a technical conference and the
evidentiary hearing. A techmical conference was held regarding AFP-.Ohio’s application
on August 19, 2008, A prehearing conference was held on November 10, 2008, and the
evidentiary hearing commenced on November 17, 2008, and concluded on December 10,
2008. The Commission also scheduled five local public hearings throughout the
Companies’ service area. :

The following parties were granted intervention by entries dated September 19,
2008, and October 29, 2008: Ohio Energy Group (OEGY); the Office of the Ohio Consumers”
Counsel (OCC); Kroger Company (Kyoger); Ohio Environmental Council (OEC);
Industrial Energy Users-Ohio (IEU); Ohio Partners for Affordable Energy (OPAE);
Appalachian People’s Action Coalition (APAC); Chio Hospital Association (OHA)
Constellation NewEnergy, Inc. and Constellation FEnergy Commodities Group, Inc.
(Constellation); Dominion Retail, Inc. (Dominion); Natural Resources Defense Council
(NRDC); Sierra Club - Ohio Chapter (Sierra); National Energy Marketers Association
(NEMAY); Integrys Energy Service, Inc. (Integrys); Direct Energy Services, LLC (Direct
Energy); Ohio Manufacturers’ Association (OMA); Ohio Farm Bureau Federation (OFBF);
American Wind Energy Association, Wind on Wires, and Ohio Advance Energy {(Wind
Energy); Ohio Association of School Business Officials, Chio School Boards Association,
and Buckeye Association of School Administrators (collectively, Schools); Ormet Primary
Aluminum Corporation (Ormet); Consumer Powerline; Morgan Stanley Capital Group
Inc.; Wal-Mart Stores East, LP and Sam’s East, Inc., Macy’s, Inc,, and B]'s Wholesale Club,
Inc. (collectively, Commercial Group); EnerNoc, Inc.; and the Association of Independent
Colleges and Universities of Ohio.

At the hearing, AEP-Ohio offered the testimony of 11 witnesses in support of the
Companies” application, 22 witnesses testified on behalf of various intervenors, and 10
witnesses testified on behalf of Staff. At the Tocal public hearings held in this matter, 124
witnesses testified. Briefs were filed on December 30, 2008, and reply briefs were filed on
January 14, 2009.
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A.  Summary of the Local Public Hearings

Five local public hearings were held in order to allow CSP's and OP's customers
the opportunity to express their opinions regarding the issues in this proceeding. The
hearings were held in the evenings in Marietta, Canton, lLima, and Columbus.
Additionally, an afternoon hearing was held in Columbus. At those hearings, public
testimony was heard from 21 customers in Marietta, 21 customers in Canton, 17
customers in Lima, 25 customers at the afternoon hearing in Columbus and 40 custorners
at the evening hearing in Columbus. In addition to the public testimony, numercus
letters were filed in the docket by customers stating concern about the applications.

The principal concern expressed by customers, both at the public hearings and in
letters, was over the increases in customer rates that would result from the approval of
the ESP applications. Witnesses stated that any increase in rates would negatively impact
low-income customers, the elderly, and those on fixed incomes. Customers cited the
recent downturn in the economy as the primary source of their apprehension. It was
noted by many at the hearings that customers are also facing increases in other utility
charges, gasoline, food, and medical expenses and that the proposed increases would
cause undue hardship. On the other hand, some witnesses at the public hearings and in
the letters filed in the docket acknowledged AEP-Ohio as a good corporate partner in
their respective communities.

B. Procedural Matters

1, Motioﬁ to Strike

On January 7, 2009, AEP-Ohio filed a motion to strike a section of the brief jointly
filed by OCC and Sierra (collectively, OCEA). More specifically, ABP-Ohio filed to strike
the sentence starting on line 2 of page 63 [“In fact,”} through the first two lines of page 64,
including footnotes 244 to 248. AEP-Ohio argues that the above-cited portion of OCEA's -
brief, regarding the deferral of fuel expenses and the carrying charges and the tax effect
thereof, relies upon testimony offered by OCC witness Effron in the FirstEnergy
Distribution Case.l AEP-Ohio notes that Mr. Effron was not a witness in this ESP
proceeding and, therefore, was not available for the Companies, or any other party, to
cross-examine. Accordingly, the Companies argue that consideration of Mr. Effron’s
testimony in this matter would be a denial of the Companies’ due process rights, and
request that the specified portion of OCEA’s brief be stricken. On January 14, 2009, OCC

filed a memorandum contra the motion to strike. OCC agreed to withdraw the seconsd:
and third sentences on page 63, the quoted testimony of Mr. Effron on page 63, and
footnotes 244 to 248 on pages 63 and 64. However, OCC contends that AFEP-Ohio’s

1 In re Ohio Edison Company, The Cleveland Electric llluminating Company, and Toledo Edison Company, Case
No. 07-551-BL-AIR, et al. (FirstEnergy Distribution Case).
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motion is overly broad and the remaining portion of the brief that AEP-Ohio seeks to
strike is appropriate legal argument regarding deferrals on a net-of-fax basis and,
thetefore, should remain, AEP-Ohio filed a reply on January 16, 2009. AEP-Ohio first
notes that because the memorandum contra was filed by OCC only and Sierra did not
respond to the motion, it is not clear whether Sierra is also willing to withdraw the
portions of the brief listed in the memotandum contra. AEP-Ohio also argues that the
remaining portion of this particular argument in OCEA’s brief should be stricken with the
removal of the footnotes. With this removal, AEP-Ohio then argues that there is no
longer any support in the brief for such arguments, By letter docketed January 22, 2009,
Sierra confirmed that it joins OCC in OCC's withdrawal of the limited portions of the
OCEA brief as stated by OCC inits January 14, 2009, reply.

The Commission grants, in part, and denies, in part, AEP-Ohio’s motion to strike
OCEA’s brief, The Commission agrees with AEP-Ohio and OCC that the use of
Mr. Effron’s testimony filed in the FirstBnergy Distribution Case in this proceeding was
inappropriate and, therefore, we accept OCC's and Sierra's withdrawal of that portion of
their brief. As for the remaining portion of OCEA’s brief that AEP-Ohio has requested to
be stricken, we agree with OCC that the language that discusses the calculation of
deferred fuel expenses on a net-of-tax basis could be construed to be legal argument on
brief, which rationalized why ihe issue should be decided in OCEA’s favor. Moreover,
we can surmise that i OCEA had recognized its error in the drafting stage of the brief,
that OCEA would have drafted similar legal arguments without referencing Mr. Effron’s
testimony. Accordingly, we will only strike the portions of OCEA’s brief that OCC and
Sierra have agreed to withdraw. —

2. Motion for AEP-Ohio to Cease and Desist

On February 25, 2009, Integrys filed a motion with the Commission requesting that
the Commission direct AEP-Ohio to cease and desist the Companies’ refusal to process
5SSO retail customer applications to enroll in the Interruptible Load for Reliability (ILR}
Program of PJM Interconnection, LLC (PJM). Integrys also filed a request for an
expedited ruling; however, Integrys represented that counsel for AEP-Ohic objected to
the expedited ruling request. Integrys is a registered curtailment service provider with
PIM and as such receives notices from PJM and coordinates with retail customers to
curtail load. Integrys argues that retail customer participation in PJM demand response
programs was raised in the Companies” ESP application and has not yet been decided by
' the Commission, For this reason, Integrys contends that AEP-Ohio lacks the authority to
refuse to process the ILR applications and the denial of the application violates the
Companies’ tariffs. Two other curtailment service providers in the AEP-Ohio service
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territory, Constellation and KOREnergy, Ltd., filed memoranda in support of Integrys’
motion.?

_ On March 2, 2009, AEP-Ohio filed a memorandum contra the motion to cease and
desist. AFEP-Ohio affirms the arguments made in this proceeding to prohibit retail
customers from participating in PiM’s demand response programs. Further, AEP-Ohio
argues, among other things, that despite the claims of Integrys andConstellation, AEP-
Ohio is providing, in a timely manner, the load data required for customer enrollment in
the PJM ILR program, informs the customer that AEP-Ohio is not consenting to the
customer’s patticipation in the program, and discloses that the matter is currently
pending before the Commission.

On March 9, 2009, Integrys and Constellation filed a withdrawal of the motion to
direct AEP-Ohio to cease and desist. The movants state that despite AFP-Ohio’s
assertions that the applicants were not eligible fo participate in PJM’s demand response
programs, PJM rejected AEP-Ohio’s opposition to the ILR applications and processed the
TLR applications. Integrys and Constellation further state that, except for two pending
applications, all their customers in the AEP-Ohio service territory have been certified for
participation in the PJM programs. |

As the parties acknowledge, this matter was presented for the Commission’s
consideration as part of the ESP application. The Commission, therefore, specifically
addresses and discusses the issues raised concerning S5O retail customer participation in
PJM demand response programs at Section VLC of this opinion and order, Accordingly,
we grant Integrys” and Constellation’s request to withdraw their motion to cease and
desist.

iL DISCUSSION

A, Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing AEP-Ohio's application, the
Conmission is cognizant of the challenges facing Ohioans and the electric industry and
~ will be guided by the policies of the state as established by the General Assembly in

Section 4928.02, Revised Code, which was amended by Senate Bill 221 (3B 221).

Section 4928.02, Revised Code, states that it is the poiicy of the state, inter alia, to:

2 KOREnergy, Ltd,, has not filed to intervene in this proceeding and, therefore, its memaranda in support
will not be considered.
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1)

2

)
(4)

)

®)

)

(10)

Ensure the availability to consumers of adequate, reliable, safe,
efficient, nondiscriminatory, and reasonably priced retail
electric service,

Ensure the availability of unbundled and comparable retail
electric service,

Ensure diversity of electric supplies and suppliers.

Encourage innovation and market access for cost-effective
supply- and demand-side retail electric service including, but
not limited to, demand-side management (D5M), time-
differentiated pricing, and implementation of advanced
metering infrastructure (AMI).

Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
systems in order to promote both effective customer choice
and the development of performance standards and targets for
service quality,

Ensure effective retail competiion by avoiding
anticompetitive subsidies.

Ensure retail consumers protection against unreasonable sales
practices, market deficiencies, and market power,

Provide a means of giving incentives to technologies that can
adapi to potential environmental mandates.

Encourage implementation of distributed generation across
customer classes by reviewing and updating rules governing
issues such as interconnection, standby charges, and net
metering,.

Protect at-risk populations including, but not limited to, when
considering the implementation of any new advanced energy

--or-renewable energy resource.

-10-

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that on January 1, 2009, electric utilities must provide consumers with an 550, consisting
of either a market rate offer (MRO) or an ESP, The S5O is fo serve as the electric utility’s
default 550. The law provides that electric utilities may apply simultaneously for both an
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MRO and an ESP; however, at a minimum, the first S0 application must include an
application for an ESP. Section 4928.141, Revised Code, specifically provides that an 550
shall exclude any previously authorized allowances for transition costs, with such
exclusion being effective on and after the date that the allowance is scheduled to end
under the electric utility’s rate plan. In the event an SSO is not anthorized by January 1,
2009, Section 4928.141, Revised Code, provides that the current rate plan of an eleciric
utility shall continue until an S5O is authorized under either Section 4928142 or 4928.143,
Revised Code.

AEP-Chic’s application in this proceeding proposes an ESP, pursuant to Section
4978143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, requires the
Commission to hold a hearing on an application filed under Section 4928143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B) of Section 4928.143, Revised Code, an ESP must include provisions relating
to the supply and pricing of generation service. The plan, according to paragraph (B)(2)
of Section 4928.143, Revised Code, may also provide for the automatic recovery of certain
costs, a reasonable allowance for certain construction work in progress (CWIP), an
unavoidable surcharge for the cost of certain new generation facilities, conditions or
charges relating to customer shopping,. automatic increases or decreases, provisions to
allow securitization of any phase-in of the S50 price, provisions relating to transmission-
related costs, provisions related to distribution service, and provisions regarding
economic development.

The statute provides that the Commission is required to approve, or modify and
approve the ESP, if the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery of deferrals, is more favorable in the aggregate as
compared to the expected results that would otherwise apply under Section 4928.142,
Revised Code. In addition, the Commission must reject an ESP that contains a surcharge
tor CWIP or for new generation facilities if the benefits derived for any purpose for which
the surcharge is established are not reserved or made available to those that bear the
surcharge. '

The Commission may, under Section 4978 144, Revised Code, order any just and
-~ yeasomable phase-in-of any rate-or price established under Section 4928.141, 4928.142, or
4978.143, Revised Code, including carrying charges. If the Commission does provide for
a phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that

amount, and shall authorize the deferral’s collection through an unavoidable surcharge.
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By finding and order issued September 17, 2008, in Case No. 08-777-EL-ORD (550
Rules Case), the Commission adepted new rules concerning S50, corporate separation,
anid reasonable arrangements for eleciric utilities pursuant to Sections 4928.06, 4928.14,
4928.17, and 490531, Revised Code. The rules adopted in the S50 Rules Case were
subsequently amended by the entry on rehearing issued February 11, 2009.

B. State Policy - Section 4928.02, Revised Code

AEP-Ohio submits that, contrary to the views of the intervenors, Section 4928.02,
Revised Code, does not impose additional requirements on an ESP and the ESP should
not be modified or rejected because it does not satisfy all of the policies of the state.
According to the Companies, “[tjhe public interest is served if the ESP is more favorable
in the aggregate than the expected results of an MRO” (Cos. Br. at 15).

. OHA asserts that the Commission “pust view the ‘more favorable in the
aggregate’ standard through the lens of the overriding ‘public interest,” and that the
public interest cannot be served if the result is not reasonable (OHA Br. at 10).
OPAE/ APAC seems to state that the ESP must be more favorable in the agpregate and
comply with the state policy, but also recognizes that state policies are to be used to guide
the Comumission in its approval of an ESP (OPAE/APAC Br. at 3). OFEG agrees that the
policy objectives are required to be met prior 0 the approval of an ESP (OEG Br. at 1).
The Commercial Group submits that costs must be properly allocated to ensure that the
policies of the state are met, to improve price signals, and to ensure effective retail
competition (Commercial Group Br. at 5).

In its reply brief, AEP-Ohio maintains that its proposed ESP is consistent with the
policy of the state as delineated in Sections 4978.02(A) through (N), Revised Code, and is
“worthy of approval, without modification” (Cos. Reply Br. a 7). According to the
Comparies, the ESP advances the general policy objectives of the policy of the state (Id. at
6-7). Furthermore, the Companies argue that the concerns raised by some intervenors
regarding the impact of AEP-Ohio’s BSF on the difficult economic conditions would have
the Commission ignore the statatory standard for approving an ESP and, instead,
establish rates based on the current economic conditions (Cos. Reply Br. at 7). While the
Companies believe that aspects of the proposed ESP address these concemns (e.g., fuel
deferrals), they argue that their 850 must be established in accordance with applicable
ESP statutory provisions (Id.).

As explained above, and previously in our opinion and order issued in the
FirstEnergy ESP proceeding® the Commission believes that the state policy codified by
the General Assembly in Chapter 4978, Revised Code, sets forth important objectives,

3 In re Okio Edison Company, The Cleveland Electric Muminating Company, and the Toledo Edison Company,
Case No, 08-935-EL-550, Opinion and Order at 12 (December 19, 2008} (FirstEnergy ESP Case).
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which fhe Commission must keep in mind when considering all cases filed pursuant to .
that chapiler of the code. As noted in the FirstEnergy ESP case, in determining whether
the ESP meets the requirements of Section 4928.143, Revised Code, we take into
consideration the policy provisions of Section 4928.02, Revised Code, and we use these
policies as a guide in our implementation of Section 4928143, Revised Code.
Accordingly, we agree with AEP-Ohio and will use these policies as a guide in our
decision-making in this case, just as we did in the FirstEnergy ESP Case {Cos. Reply Br. at
6).4 The Commission has reviewed the BSP proposal presented by AEP-Ohio, as well as
the issues raised by the various intervenors, and we believe that, with the modifications
get forth herein, we have appropriately reached a conclusion advancing the public’'s
interest. '

C. Application Overview

In their application, the Companies are requesting authority to establish an 550 in
the form of an ESP pursuant to the provisions of Sections 4928.141 and 4928.143, Revised
Code. The proposed ESP is to be effective for a three-year period commencing January 1,
2009. According to the Companies, pursuarit to the proposed ESP, the averall, estimated
increases in total customer rates, including generation, transmission, and distribution,
would be an average of 13.41 percent for CSP and 13 percent for OP in 2009, and 15
percent in 2010 and 2011 for both CSP and OF (Cos. Ex. 1, Exhibit DMR-1). The
Companies also propose a 15 percent cap per year on the total allowable increases for
each customer rate schedule should the actual costs be higher than expected, excluding’
transmission costs and costs associated with new government mandates (Cos. App. at6).

M. GENERATION

A, Fuel Adjustment Clause (FAC)

The Companies contend that Section 4928 143(B)(2)(a), Revised Code, authorizes
the implementation of a FAC mechanism to recover prudently incurred costs associated
with fuel, including consumables related to environmental compliance, purchased power
costs, emission allowances, and costs associated with carbon-based taxes and other
carbon-relfated regulations (Cos. Ex. 7 at 4-7).

4 Some intervenors recognize that the state policy objective must be used as a guide to implement the ESF
provision (IEU Br. at 19; OPAE/APACBr. at 3.
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1. FAC Costs

The Companies proposed to include in the FAC mechanism types of costs
recovered throngh the electric fuel component (EFC) previously used in Ohio’ (Cos. Ex. 7
at 34), In addition to those types of costs, the Companies stated that Section
4928.143(B)(2)(a), Revised Code, provides for a broader cost-based adjustment mechanism
that authorizes the inclusion of all prudently incurred fuel, purchased power, and
enwironmental components (Id. at 4). Companies” witness Nelson itemized and described
the accounts that the Companies proposed to include in their FAC mechanism (Id. at 5-7).

Staff, OCC, and Sierra support the FAC mechanism that will be updated and
reconciled quarterly (Staff. Ex. 8 at 3-4; OCEA Br. at 4748, 67-68; OCC Ex. 11 at 4-5, 31-40).
Specifically, Staff witness Strom testified that the costs proposed to be recovered through
the BAC mechanism are appropriate and recovery of those costs through a FAC
mechanism is logical (Staff Bx. 8 at 3). OCC and Sierra also agree that Section
4928.143(B)(2)(a), Revised Code, authorizes the enactment of a FAC mechanism to
automatically recover certain prudently incurred costs (OCEA Br. at 47), and OCC does
not seem to oppose the list of categories of accounts proposed to be included in the FAC
by Companies witness Nelson (OCC Ex. 11 at 18-20). Additionally, Staff recommended
that annual reviews of the prudency and appropriateness of the accounting of FAC costs
be conducted (Staff Fx. 8 at 3-4), and OCC recornmended that an interest charge be paid
to customers on any ovet-recovered fuel costs in a quarterly period until the subsequent
reconciliation occurs, similar to the carrying charge for any under-recovery that she
believed the Companies were proposing to collect® (OCC Ex. 11 at 4). Kroger and IEU,
however, seem to state that a FAC mechanism cannot be established until a cost-of-service
or earnings test is completed (Kroger Br. at 9.10; TEU Br. at 12-15). IEU also questioned
the appropriate term of the proposed FAC mechanism (IBU Br. at 13; Tr. Vaol. IX at 143-
146).

The Commission believes that the establishment of a FAC mechanism as part of an
ESP is authorized pursuant to Section 4928.143(B)(2)(a), Revised Code, to recover
prudently incurred costs associated with fuel, including consumables related to
environmental compliance, purchased power costs, emission allowances, and costs
associated with carbon-based taxes and other carbon-related regulations. Given that the
FAC mechanism is authorized pursuant to the ESF provision of SB 221, we will limit our
authorizatior, at this time, to the term of the ESP.

5  See Sections 4905.01(G), 4905.66 through 4905.69, and 4909.159, Revised Code {repenled January 1,
2001); Chapter 4901:1-11, Ohio Administrative Code (0.A.C.) (rescinded November 27, 2003},

6 TIn AEP's Brief, the Companies clarified that they did not propose to collect a carrying charge on any
FAC under-recovery in one quarterly period untii a reconciliation in the subsequent period occurred.

The only carrying charge that they proposed was on the FAC deferrals that would not be collected until
2012-2018 {Cos. Br. at 27).
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With regard to interest charges assessed on any over- or under-recoveries for FAC
costs within the quarterly period until the subsequent reconciliation occurs, we agree with
OCC witness Medine that symmetry should exist if interest charges were assessed on any

~ under-recoveries (Tr. Vol. VI at 210). However, we do not conclude that any interest
charges on either over- or under-recoveries are necessary as a deterrent to the creation of
over- or under-recoveries as OCC witness Medine suggests (Id. at 210-211). As proposed
by the Companies and supported by others, the FAC mechanism includes a quarterly
reconciliation to actual FAC costs incurred, which will establish the new charge for the
subsequent quarter. These quarterly adjustments combined with the annual review
proposed by Staff to review the appropriateness of the accounting of the FAC costs and
the prudency of decisions made are sufficient to control the over- or under-recoveries that
may occur within a particular quarter. Therefore, we find that the FAC mechanism with
quarterly adjustments as proposed by the Companies, as well as an annual prudency and
accounting review recommended by Staff, is reasonable and should be approved and
implemented as set forth herein. :

{a)  Market Purchases

As part of the FAC costs, the Companies proposed to purchase incremental power
on a “slice of the system basis” equal to 5 percent of each company’s load in 2009,
10 percent in 2010, and 15 percent in 2011 {Cos. Ex. 2-A at 21). The Companies argue that
while these purchases will be included in the FAC mechanism, as the appropriate
recovery mechanism for these costs, the purchases are permitted as a discretionary
component of an ESP filing authorized by Section 4928,143(B)(2), Revised Code, which
states: “The plan may provide for or include, without limitation, any of the following:”
(emphasis added) (Cos. Br. at 37). To support its proposal, AFP-Chio states that the
purchases reflect the continued transition to market rates and represent an appropriate
recognition of the Companies’ incorporation of the loads of Ormet Primary Aluminum
Company (Ormet) and the certified territory formerly served by Monongahela Power
Company (MonPower) (Cos. Ex. 2-A at 21-22). The Companies further assert that, during
the ESP, they should be able to continue to recover a market-based generation price for
serving these loads, as was previously authorized by the Conmission during the RSP

period.

Staff supported market purchases sufficient to meet the additional load
~responsibilities that the Companies assumed for the addition of the former MonPower
customers and Ormet to the Companies” system, which equals approximately 7.5 percent
of the Companies’ total loads (Staff Ex. 10 at 5). However, based on the size of the
additional load assumed by the Companies, Staff only recommended that the incremental
power purchases equal, on average, 5 percent of each company’s load in 2009, 7.5 percent
in 2010, and 10 percent in 2011 (Id.).
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The Companies responded to Staff's reduction in the amount of market purchases
by adding that the Companies also intended to utilize their proposed levels of market
purchases to encourage economic development (Cos. Ex. 2-F at 7).

Various parties oppose the inclusion of incremental “slice of the system” power
purchases in AEP-Ohio’s ESP. OEG witness Kollen testified that the Commission should
reject this provision of AEP-Ohio’s ESP because the Companies have not demonstrated a
need for the excess generation purchased on the market to meet its existing load, and such
“purchases are not prudent because they will uneconomically displace lower cost
Company owned generation and cost-based purchased power that is available to meet
their loads” (OEG Ex. 3 at 3, 9-10). TEU witness Bowser agrees that this portion of the ESP
should be rejected (IEU Ex. 10 at 9). Kroger witness Higgins also concurs, stating: “The
only apparent purpose of these slice-of-system purchases is to serve as a device for
increasing prices charged to customers” (Kroger Ex. 1 at 9). OCEA concurs with the
testimony offered by these intervenor witnesses (OCEA Br. at 53-55). Intervenors also
question this provision in light of the AEP Interconmection Agreement (OEG Ex, 3 at 10
14; OCEA Br. at 54-55).

Given that AEP-Ohio has explicifly stated that the purchased power is not a
prerequisite for adequately serving the additional load requirements assumed by AXP-
Ohio when adding Ormet and the MonPower customers to its system (Cos. Ex, 2-Bat 7),
the Commission finds that Staff's rationale for the support of the proposal, as well as the
recommendation for a reduction in the amount of purchased power proposed to equal the
additional load, fails. We struggle, along with the other parties, to find a rational basis to
approve such a proposal in the absence of need. The Commission notes that while we
appreciate AEP-Ohio’s willingness and cooperation with regard to the inclusion of Onmet
and MonPower customers into its system, we believe that the Companies have been able
to prepare and plan for the additions to its system under the current regulatory scheme
and have been compensated during the transitional period. As for the reliance on the
market purchases to promote economic development, the Commission believes that this
goal can be more appropriately achieved through other means as outlined in this opinion
‘and order, the Commission’s recently adopted rules, and SB 221, Accordingly, we find
that AEP-Ohio’s ESP shall be modified to exclude this provision.

(b).  Off-System Sales (OS5)

Kroger and OEG contend that FAC costs must be offset by a credit for OS5
margins, stating that other jurisdictions governing other operating companies of AEP
Corporation require such an OS5 offset to revenue requirements (Kroger Br. at 11-12;
Kroger Ex. 1 at 3,9, 10; OEG Br. at 10; OEG Ex. 3 at 14-15, 16-17). Kroger argues that it is
incongruent to allow a rate increase based on certain costs without examining AEP-Chio’s
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net costs to determine that AEP-Ohio’s costs have actually increased (Kroger Br. at 11-12).
OEG notes that the Companies’ profits for 2007 from off-system sales were $146.7 million
for OP and $174.1 miltion for CSP {OEG Ex. 3 at 14). OFG reasons that because the cost of
the power plants used to generate off-system sales are included in rates, all revenue from
the power plants should be a rate credit (OEG Br. 10). OCEA raises similar arguments to
those of OEG and Kroger in its brief (OCEA Br. at 57-59). More specifically, OCEA argues
that the Companies’ proposal to eliminate off-system sales expenses from Ohio ratepayers
is not equivalent to providing customers the benefit of off-system sales margins. OCEA
notes that, in other cases, the Commission has required electric utilities to share the
benefits of off-system sales revenue with jurisdictional customers {OCEA Br, at 58-59).

Staff did not take a position in regard to the intervenors’ arguments fo offset FAC
costs by the OSS margin. Staff, however, concluded that the costs sought to be recovered
through the FAC are appropriate (Staff Ex. 10 at 4; Staff Ex. 8 at 3; Staff Br. at 2).

The Companies argue that an OSS offset to FAC charges is not required by Section
4928.143(B)(2)(a), Revised Code, or any other provision in SB 221 (Cos. Ex. 2-E at 8-9; Cos,
Reply Br. at 12). The Companies also state that the regulatory or statutory regimes in
other states have no bearing on Ohio or Ohio’s statutory requirements (Id.). As to the
other arguments raised by OEG and OCEA, the Companies argue that the intervenors’
arguments ignore the fact that the Companies’ ESP reduces the FAC and environmental
carrying cost expenses for AEP-Ohio customers based on the calculation of the pool
capacity payments in the FAC and use of the pool allocation factor (Cos. Bx. 7, Exhibits
PJN-1, PJN-2, PJN-6 and PIN-8).

Upon a review of the record in this case, the Commission is not persuaded by the
intervenors’ arguments. We do not believe that the testimony presented offered adequate
justification for modifying the Companies’ proposed ESP to offset OS5 margins from the
FAC costs. Section 4928.143(B)(2)(a), Revised Code, specifically provides for the
automatic recovery, without limitation, of prudently incurred costs for fuel, purchased
power, capacity cost, and power acquired from an affiliate.  As recognized by the
Companies, the pertinent statutory provisions do not require that there be an offset to the
allowable fuel costs for any OSS margins. Additionally, Ohio law governs the
Cornpanies’ ESP application, and thus, we are not persuaded by the arguments of Kroger
regarding how other jurisdictions handle OS5 margins. Moreover, consistent with our
discussion in Section VII of our opinion and order, we do not believe that OS5 should be a

~—component of the Companies” ESP; or factored into our decision in this_proceeding.
Intervenors cannot have it both ways: they cannot request that OSS margins be credited
against the fuel costs (i.e., offset the expenses); and, at the same time, ask us to count the
OSS margins as earnings for purposes of the significantly excessive earnings test (SEET)
calculation.
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(c)  Alternate Energy Portfolio Standards (including Renewable
Energy Credit program)

Section 497864, Revised Code, establishes alternative energy portiolio standards
which consist of requirements for both renewable energy and advanced energy resources.
Section 4928.64(B){2), Revised Code, introduces specific annual benchmarks for renewable
energy resources and solar energy resources beginning in 2009.

The Companies’ ESP application included, as a part of the FAC costs, cost recovery
for renewable energy purchases and renewable energy credits (RECs) with purchased
power reflected in Account 555 and RECs reflected in Account 557 (Cos. Ex. 7 at 6-7, 14).
The Companies stated that they plan to purchase almost all of the RECs required for 2005.
The Companies further state that they will enter info renewable energy purchase
agreements (REPAs) to meet compliance requirements for the remainder of the ESP
period, for which they have already conducted a request for proposal (Cos. Ex. 9 at 10-11).
. The Companies also recognized that recovery of such costs to comply with Section
4928.64(E), Revised Code, is, as stated in the statute,avoidable. Therefore, the Companies
explained that they intend to include all of the renewable energy costs within the FAC
mechanism and not as part of any FAC deferral. The Companies, however, recognized
that their request for proposal and procurement practices for renewable energy will be
subject to a prudency review and the renewable purchases subject to a financial audit
(Cos. Br. at 96-98). ‘

Staff and OPAE/APAC express concern with the Companies’ plan to include
renewable energy purchases and RECs as a component of the FAC mechanism (Staff Ex. 4
at 6-7; Staff Br. at 4-5 OPAB/ APAC Br. at11). '

The Commission notes that the renewable energy purchases and RECs
requirements are based on Section 4928.64(E), Revised Code, and any recovery of such
costs is, as the statute provides, bypassable. With the Companies’ recognition that such
costs must be accounted for separately from fuel costs, and is not o be deferred, the
Commission finds that Staffs and OPAE/APAC’s issue is adequately addressed.
Accordingly, with that clarification, the Commission finds that this aspect of the
Companies’ ESP application is reasonable and should be adopted.

2. FAC Baseline

The Companies proposed establishing a baseline FAC rate by identifying the FAC
components of the current S50, The Companies started with the EFC rates that were
arbundled as part of the electric transition plan (ETP) proceedings (those in effect as of
October 5, 1999) (step #1), and then added calendar year 1999 amounts for the additional
fuel, purchased power, and environmental accounts that are included in the requested
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FAC mechanism for this proceeding (1999 data from FERC Form 1 and other financial
records were used as the base period for the additional components that were not in the
frozen EFC rates) (step #2) (Cos. Ex. 7 at 8). The Companies then adjusted the 1999 frozen
EFC rates (step #1) and the 1999-level rates developed for the additional components
(step #2) for subsequent rate changes {(step #3) to get the base FAC component that is
equal to the fuel-related costs presently embedded in the Companies’ most recent 550
(ie., the RSP) (Id.). The subsequent rate changes that occurred during the RSP period and
réflected in step #3 of the Companies” calculation included annual increases of 7 percent
for OP and 3 percent for CSP, an increase in CSP's generation rates for 2007 by
approximately 4.43 percent through the Power Acquisition Rider, and a reduction in OF’s
base period FAC rate by the amount of the Gavin Cap and mine investment shutdown
cost recovery component that was in OF's 1992 EFC rate given that the Regulatory Asset
Charge (RAC) established in the ETP case expired {Id. at 9).

Staff argued that the actual costs should be used in determining the FAC baseline
and, therefore, recommended nsing 2007 actual data, escalated by 3 percent for CSP and 7
percent for OP, as a reasonable proxy for 2008 (Staff Ex. 10 at 3-4). Staff explained that
utilizing actual 2007 costs and updating them to 2008 is appropriate given that the
resulting amounts should be the costs that the Companies are currently recoveting for
fucl-related costs (Id.). Additionally, Staff notes that this proposal produces a result that
is very close to the result produced by utilizing the Companies’ methodology (Statf Br. at
3). .

OCC recommended the use of 2008 actual fuel costs to establish the FAC baseline,
which will be reconciled to actual costs in the future FAC proceeding (OCC Ex. 10 at 11-
14). OCC’s witness testified that her concern is that if the FAC baseline is established too
low, the base portion of the generation rates (the non-FAC portion) will be established too
high (OCC Bx. 10 at 13). In its Brief, OPAE/ APAC opposed the Companies” use of 1999
rates as the baseline and seems to support OCC's recommendation to use 2008 fuel costs
(OPAE/ APAC Br. at 11-12). The Comparies’ tesponded by explaining that they did not
ase 1099 rates as the baseline, rather the 1999 level was just the starting point to
calculating the baseline (Cos. Reply Br. at 21). The Companies also stated that a variable
baseline was not appropriate as it would result in a variable non-FAC generation rate as
well since the non-FAC component of the current generation 550 was determined to be
the residual after subtracting out the FAC component Id.)-

-~ Az noted by ©CC's witness; the 2008 actual fuel costs were not known at the time
of the hearing (OCC Ex. 10 at 14). Thus, the Companies and Staff proposed
methodologies to obtain a proxy for 2008 fuel costs. While both had a different starting
point to the calculation of the 2008 proxy, we agree that in the absence of known actual
costs, a proxy is appropriate to establish a baseline. Therefore, based on the evidence
presented, we agree with Staff's resulting value as the appropriate FAC baseline.
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3. FAC Deferrals

The Companies proposed to mitigate the rate impact on customers of any BAC
increases by phasing in their new ESP rates by deferring a portion of the annual
incremental FAC costs during the ESP (Cos. App. at 4-5; Cos. Ex. 3 at11; Cos. Ex. 1 at 13-
15). The amount of the incremental FAC expense that would be recovered from
customers would be limited so that total bill increases would not be more than 15 percent
for each of the three years of the ESP (Id.). The 15 percent target for FAC does not include
cost increases associated with the transmission cost recovery rider (TCRR) or with any
new government mandates (the Companies’ could apply to the Commission for recovery
of costs incurred in conjunction with compliance of new government mandates, including
any Cornmission rules imposed after the filing of the ARP-Ohio application {Cos. App. at
6)). The Companies proposed to periodically reconcile the FAC to actual costs, subject to
the maximum phase-in rates (Cos. Ex. 1 at 14-15). Under the Companies’ proposal, any
incremental FAC expense that exceeds the maximum rate levels will be deferred. The
Companies project the deferrals under the proposed ESP to be $146 million by December
31, 2011 for CSP and $554 million by December 31, 2011 for OF {Cos. Ex. 6, Exhibit LVA-
1). 1 the projected FAC expense in a given period is tess than the maximum phase-in
FAC rates, the Companies proposed to give the Commission the option of charging the
customer the actual FAC expense amount or increasing the FAC rates up to the maximum
levels in order to reduce any existing deferred FAC expense balance (1d). Any deferred
FAC expense remaining at the end of 2011 would be recovered, with a carrying cost at the
Weighted Average Cost of Capital (WACC), as an unavoidable surcharge from 2012 to
2018 (Id.).

As noted previously, Staff, OCC, and Sierra support the FAC mechanism that will
be updated and reconciled quarterly (Staff. Ex. 8 at 3-4; OCC Bx, at 11 at 4-5, 31-40; OCEA
Br. at 47-48, 67-68). Staff, OCC, and Sierra, however, oppose the creation of any long-term
deferrals for fuel costs (Staff Ex. 10 at 5; OCEA Br. at 62). Similarly, the Commercial
Group recommended that “customers pay the full cost of fuel during the ESP”
(Commercial Group Ex. 1 at 9). Constellation argued that the deferral proposal should be
rejected because it masks the true cost of the ESP generation, deferrals have the effect of
artificially suppressing conservation, the carrying costs proposed by the Companies
would be set at the Companies’ cost of capital, which would include equity, and
custorers do not want to pay interest on any deferred amounts {(instead, customers
- would rather-pay when the-costs are incurred so-as to.not pay the interest) (Constellation
Br. at 8-9). The Schools also questioned the need for the phase-in of rates, as well as the
avoidability of the surcharge that would be created to collect the deferred fuel costs, with
carrying charges, from 2012 to 2018 (Schools Br. at 3).
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1f the Commission, however, authorizes such deferrals to levelize rates during the
ESP period, Staff, OCC, and Sierra believe that the deferrals should be short-term
deferrals that do not extend beyond the ESP period (Staff Ex. 10 at 5; OCEA Br. at 62).
IEU also supports the use of a phase-in to stabilize rates, but does not believe that Section
4928.144, Revised Code, allows the deferrals to extend beyond the ESP term ([EU Br. at
27-29).

Furthermore, OCC oppased the Companies” use of WACC, stating that such an
approach is not reasonable and results in excessive payments by customers (OCC Ex. 10
at 34). Through testimony, OCC asserts that the carrying charges on deferrals should be
based on the current long-term cost of debt (OCC Ex. 10 at 34-35; Tr, Vol. VI at 157-158).
However, in its joint brief, OCC seems to have modified its position and is now arguing
that the carrying charges should be calculated to reflect the short-term actual cost of debt,
excluding equity (OCEA Br. at 62). In reliance on OCC’s testimony, Constellation submits
that it is appropriate to use the long-term cost of debt (Constellation Br. at 8). The
Commercial Group also opposed the use of WACC, instead, Commercial Group witness
Gorman recommended that the Companies finance the FAC phase-in deferrals entirely
with short-term debt given that the accruals are a temporary investment and not long-
term capital (Commercial Group Ex. 1 at 9-11).

Additionally, the Commercial Group and OCC argued that the deferred fuel
expenses should be calculated to reflect the net of applicable deferred income faxes
(Commercial Group Ex. 1 at 9-10; OCEA Br. at 63). Commercial Group witness Gorman
testified that if a company does not recover the fuel expense in the year that it was
incutred, the company will reduce its current fax expense and record a deferred tax
obligation. The deferred tax obligation would then represent a terporary recovery of the
fuel expense via a reduction to the cutrent income tax EXpense (Commercial Group Ex. 1
at 10). Commercial Group witness Gorman then goes on to recognize that the income tax
will ultimately have to be paid after the incremental fuel cost is recovered from
customers, but states that, while deferred, the company will partially recover its deferred
fuel balance through the reduced income tax expense {Id.). To bolster their argument that
deferred fuel expenses should be calculated on a net-of-tax basis, OCC and Sierra relied,
in their brief, on a witness’ testimony in an unrelated proceeding, which has been
subsequently withdrawn as explained above. Neither OCC nor Sierra offered any record
evidence to support its positior. :

- AEP-Otiio, on the other hand, argued-that the calculation of carrying charges for
the deferrals should not be done on a net-of-tax basis. AEP-Ohio witness Assante testified
that limiting the application of the carrying cost rate to a net-of-tax balance of FAC
deferrals improperly utilizes a traditional cost-of-service ratemaking approach in a
generation pricing proceeding (Tr. Vol. IV at 158-160). Additionally, while the Companies
proposed the phase-in proposal to help mitigate increases and believe that their proposal
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is reasonable, in light of the opposition received from several parties, the Companies
stated that they would accept a modification to their ESP that eliminated such deferrals
{Cos. Reply Br. at 41-42).

To ensure rate or price stability for consumers, Section 4928.144, Revised Code,
 authorizes the Commission to order any just and reasonable phase-in of any electric
utility rate or price established pursuant to 4928.143, Revised Code, with carrying charges,
through the creation of regulatory assets. Section 4928.144, Revised Code, also mandates
that any deferrals associated with the phase-in authorized by the Commission shall be
collected through an unavoidable surcharge. Section 4928.144, Revised Code, does not,
however, limit the time period of the phase-in or the recovery of the deferrals created by
the phase-in through the unavoidable surcharge.

Contrary to OCC and others, we believe that a phase-in of the increases is
necessary to ensure rate or price stability and to mitigate the impact on customers during
this difficult economic period, even with the modifications to the ESP that we have made
herein. To this end, the Commission appreciates the Companies’ recognition that over 15
percent rate increases on customers’ bills would cause a severe hardship on customers,
Nonetheless, given the current economic climate, we believe that the 15 percent cap
proposed by the Companes is 100 high® Therefore, we exercise our authority pursuant
to Section 4928.144, Revised Code, and find that the Companies should phase-in any
authorized increases so as not to exceed, on a total bill basis, an increase of 7percent for
CSP and 8percent for OF for 2009, an increase of épercent for CSP and 7percent for OP for
2010, and an increase of 6percent for CSP and 8percent for OF for 2011 are more
appropriate levels.

.Based on the application, as modified herein, the resulting mcreases amount to
approximate overall average generation rates of 5.47 cents/ kWh and 4.29 cents/kWh for
CSP and OP, respectively in 2009; 6.07 cents/kWh and 4.75 cents/kWh for CSP and OF,
respectively, in 2010; and 6.31 cents/ kWh and 531 cents/kWh for CSP and OP,
respectively, in 2011

Any amount over the aliowable total bill increase percentage levels will be
deferred pursuant to Section 4928.144, Revised Code, with carrying costs. If the FAC
expense in a given period is less than the maximum phase-in FAC rate established hereir,
the Companies shall begin amortization of the prior deferred FAC balance and increase
*thFFﬁC*rateraprtﬁ'ﬂ"ﬁmﬁm——}e‘f&}&a&m@d@rgducejnyfexiaﬁng deferred FAC
expense balance, including carrying costs. As required by Section 4928.144, Revised
Code, any deferred FAC expense balance remaining at the end of 2011 shall be recovered

7 See, e.g., OCC Reply Br. at 45-46; Constellation Br. at 6-9.
8  Numerous letters filed in the docket by varions cusiomers confirm our belief.
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via an unavoidable surcharge. We believe that this approach balances our objectives of
limiting the total bill increases that customers will be charged in any one year with
minimizing the deferrals and carrying charges collected from customers.

Based on the record in this proceeding, we do not find the intervenors’ arguments
concerning the calculation of the carrying charges persuasive. Instead, for purposes of a
phase-in approach in which the Companies are expected to carry the fuel expenses
incurred for electric service already provided to the customers,® we find that the
Companies have met their burden of demonstrating that the carrying cost rate calculated
based on the WACC is reasonable as proposed by the Companies. AS explained
- previously, Section 4928.144, Revised Code, provides the Commission with discretion
regarding the creation and duration of the phase-in of a rate or price established pursuant
to Sections 4928.141 through 4928.143, Revised Code. The Commission is not convineed
by arguments that limit the collection of the deferrals to the term of the ESP. Limiting the
phase-in to the term of the ESP may not ensure rate or price stability for consumers within
that three-year period and may create excessive increases, which may defeat the purpose
for establishing a phase-in. The limitation of any deferrals to the ESP term may also
negate the cap established by the Commission herein to provide stability to consumers.
Therefore, we find that the collection of any deferrals, with carrying costs, created by the
phase-in that are remaining at the end of the BSP term shall occur from 2012 to 2018 as
necessary to recover the actuel fuel expenses incurred plus carrying costs.

. Regarding OCC’s, Sierra’s, and the Commercial Group's recommendations that the
tax deductibility of the debt rate be reflected in the carrying charges on a net-of-tax
basis,’® we have recently explained that this recommendation accounts for the
deductibility of the debt rate, but does not account for the fact that the revenues collected
are taxable11 1f we were to adopt the net-of-tax recommendation, the Companies would
not recover the full carrying charges on the authorized deferrals. We believe that this
outcome would be inconsistent with the explicit directive of Section 4928.144, Revised

9 We agree with the Companies that this decision is consistent with our decision in the recent TCRR and
accounting cases with regard to the caleulation based on the long-term cost of debt. See In 7e Columbus
Southern Power Company and Ohio Power Company, Case No. 08-1202-EL-UNC, Finding and Order
(December 17, 2008) and In re Columbus Southern Power Compury and Ohio Power Company, Case No. 08
1301-EL-UNC, Einding and Order (December 19, 2008). However, we believe that, with regard to the
equity component, these cases are distinguishable from the cuirent ESP proceeding, ‘where we are

- Fﬁbl‘ﬁ‘ﬁﬁ“rgthe?taf\dard"seriieefﬁfferfar;df:wa%r«ing&eﬂgmpanies_tofdefer_ﬂ!e,wﬂmnjjml
generation costs associated with fuel over a longer period. We also believe that this decision is
reasonable in light of our teduction to the Comparies’ proposed FAC deferral cap, which may have the
effect of requiring the Companies to defer a higher percentage of FAC costs than what was otherwise
proposed.

10 OCEA Br. at 63-64; Commercial Group Ex. 1at 9-10.

13 Iy re Ohio Edison Co., The Cleveland Electric luminating Co., Toledo Edison Co., Case No. 07-551-FI-AIR, et
al,, Opinion and Order at 10 (January 21, 2009).
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Code: “If the commission’s order includes such a phase-in, the order also shall provide
for the creation of regulatory assets putsuant to generally accepted accounting principles,
by authorizing the deferral of incurred costs equal to the amount not collected, plus
carrying charges on that amount.” Therefore, we find that the carrying charges on the
FAC deferrals should be caleulated on a gross-of-tax rather than a net-of-tax basis in order
 to ensure that the Companies recover their actual fuel expenses. Aceordingly, we modify
~ the deferral provision of the Companies’ ESP to lower the overall amount that may be
charged to customers in any one year.

B.  Incremental Carrying Cost for 2001-2008 Environmental Invegtment and the
Carrying Cost Rate

A component of the non-FAC generation increase is the incremental, ongoing
carrying costs associated with environmental investments made during 2001-2008, The
Companies propose to include, as a part of their ESP, costs directly related to energy
produced or purchased. While the Companies are not proposing to include the recovery
of capital carrying costs on environmental capital investments in the FAC, the Companies
are requesting recovery of carrying charges for the incremental amount of the
environmental investments made at their generating facilities from 2001 to 2008, The
Companies” annual capifal carrying costs for the incremental 2001-2008 environmental
investments not currently reflected in rates equals $84 million for OP and $26 million for
CSP. The Companies’ ESP includes capital carrying costs for 2001 through 2008 net of
cumulative environmental capital expenditures for each company ‘multiplied by the

carrying cost rafe.

 Each company’s capital expenditures in the ESP are determined by the
expenditures made since the start of the market development period as offset by the
estimate included in the Companies’ rate stabilization plan (RSP) case, Case No. 04-169-
FL-UNC, and the environmental expenditures included in the Companies’ adjustments
received in the RSP 4 Percent Cases!? (Cos. Ex. 7 at 15-17, Exhibits PJN-8, PJN-12). The
Companies calculated the carrying cost rate based on levelized investment and
depreciation over the 25-year life of the environmental investment. CSP and OP utilized a
capital structure of 50 percent common equity and 50 percent debt to calculate the
carrying charges, asserting that such is consistent with the capital structure as of
Mazch 31, 2008, and consistent with the expected capital structure during the ESP period.
Short-term debt and the Gavin Lease were excluded from OF's capital structure, AEP-
—Ohio asserts that such was-the-process-in- the RSP 4 Percent Cases. AFEP-Ohio also argues
that, for ratemaking purposes, the Gavin Lease is considered an operating lease as
opposed to a component of rate base. Further, the Companies reason that the WACC
incorporated a 10.5 percent ROE as used by the Commission in the proceeding to transfer

12 1 ye Colursbus Southern Power Corpany and Ohio Power Company, Case Nos. 67-1132-EL-UNC, §7-1141-
EL-UNC, and 07-1278-EL-UNC (RSF 4 Percent Cases).
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MonPower's certified territory to CSP (MonPower Transfer Case)l3 (Cos. Ex. 7 at 16-17,
19, Exhibit PJN-8, Exhibits PIN-10 - FTN-13; Cos. Ex. 7-B at 7).

Staff testified that the Companies should be allowed to recover carrying costs
associated with capitalized investments to comply with environmental requirements
made between 2001-2008 that are not currently reflected in rates (Staff Ex. 6 at 2, 4-5}.
Staff confirmed that AFP-Ohio’s estimated revenue increases for incremental carrying
costs associated with additional environmental investments in the amounts of $26 million
for CSP and $84 million for OP are not currently reflected in rates (Id.).

OCEA and OEG oppose the Companies’ request for recovery of environmental
carrying charges on investments made prior to January 1, 2009. OEG contends that the
rates in the RSP Case included recovery for environmental capital improvements made
through December 31, 2008, as reflected in the RSP 4 Percent Cases, Further, OCEA and
OEG arpue that SB 221 only permits the recovery of carrying costs associated with
environmental expenditures that are prudently incurred and that occur on or after
January 1, 2009, pursuant to Section 4928.143(B)(2){b), Revised Code (OCEA Ex. 10 at 32;
OFEG Ex. 3 at’21). Thus, OCEA reasons that approval of such e itures necessitates an
after-the-fact review, which cannot be considered in this proceeding. OEG, however, is
not opposed to the Companies’ increases due to environmental capital additions made
after January 1, 2009, in the ESP in accordance with Section 4928.143(B)(2)(b), Revised
Code (OEG Ex. 3 at 20). OEG and Kroger argue that the Companies’ assertion that
existing rates do not reflect environmental cartying costs ignores the Companies’ non-
environmental investment and the effects of accumulated depreciation and, therefore,
according to OEG and Kroger, fails to demonstrate any net under-recovery of generation
costs in total by the Companies (OEG Ex. 3 at 21; Kroger Ex. 1 at 10-11). OCEA and
APAC/OPAE agree that the Companies have failed to demonstrate that they lack the
earnings to make the environmental investments (OCEA Ex. 10 at 32; APAC/OPAE Pr. at
5-6). '

Further, OCEA asserts that there arc several reasons that the Companies” attempt
to recover environmental carrying cost during the ESP is unlawful, OCEA contends that
it is retroactive ratemaking’® and Senate Bill 3, which was the governing law from 2001 to
2005, included rate caps pursuant to Section 4928.34(A)(6), Revised Code, and the RSP,
applicable to 2006 through 2008, included limitations on the rate increases, Therefore, the
Comparties can not collect now for costs incurred during those periods, Further, OCEA

12 In the Matter of the Transfer af' Monongahela Power Company's Certified Territory in Ohio to the Columbus
Southern Power Company, Case No, 05-765-EL-UNC.

W Koco Industrics, Inc. o, Cinctnati & Suburban Bell Tel. Co. (1957), 166 Obio St. 25.
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states that allowing for recovery of such environmental carrying costs would also violate
the Stipulation and the Commission’s order in the ETP case1?

OCEA argues that, should the Commission aliow AEP-Ohio to recover carrying
costs on environmental investments, the Companies’ carrying charges should be based on
actual investments made, not actual and forecasted environmental expenditures, and the
carrying costs should be adjusted. More specifically, OCEA recormmends that because the
Companies failed to provide any support or explanation of the calculation of the property
taxes or general and administrative components of the carrying cost calculation, the
Comumission should not grant recovery of these aspects of the Companies’ request.
Additionally, OCEA and IEU argue that the proposed carrying cost rates do not reflect
actual financing for environmental investments, which could impact the calculation of the
carrying cost rates (IEU Br. at 21-22, citing TEU Ex. 7 at 132-133; Tr. Vol XI at 111-113;
OCEA Br. at 71-72). The carrying cost rates, according to JEU and OCEA, should be
revised to reflect actual financing, including the use of pollution control bonds that have
been secured by the Companies (Id.). To support their argument, IEU and OCEA rely on
Staff witness Cahaan who testified at the hearing that “if specific financing mechanisms
can be identified that would be appropriate and applicable to the assets being financed, I
see no reason why those shouldn’t be specifically used”16 (IEU Br. at 21-22; OCEA Br. at
72-73). However, Staff witness Cahaan also stated that “[Ajt the time when we locked at
the carrying cost calculations it seemed reasonable, given the cost of debt and cost of
equity of the company,”l? which is consistent with his prefiled testimony that said: “I
have examined the carrying costs rates provided to Mr. Soliman and found them to be
reasonable” (Staff Ex. 10 at 7).

OCEA alsa recommends that the carrying costs for deferrals of environmertal costs
be revised to reflect actual short-term cost of debt, as opposed to WACC as proposed by
the Companies, and that the calculated carrying charges should not be based on the
original cost of the environmental investment but at cost minus depreciation. Thus,
OCEA argues that the Companies are seeking a return on and a return of their investment
as would be the case under traditional ratemaking, but overstating the depreciation
component. OCEA also advocates that the carrying cost rates, 13.98 percent for OF and
14.94 percent for CSP, are too high in light of the economic environment at this time
(OCEA Br. at 73-74). Finally, OCEA urges the Commission to offset the Companies’

request for carrying charges by the Section 199 provision of the Internal Revenue Code
(Section 199). Section 199 allows the Companies to take a tax deduction for *qualified

production activities income” equal to 6 percent in 2009 and 9 percent in 2010 and

15 1y the Matter of the Application of Cohumbus Southern Power Compary arid Ohio Power Company for Approvil
of Their Electric Transition Plans and for Receipl of Trunsition Revennes, Case Nos, 99-1720-EL-ETP and 99-
1730-EL-ETF, Opinion and Order (September 28, 2000).

16 Ty, Vol. XTI at 237. '

17 14,
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thereafter. 1EU, OEG, and OCEA request that the Commission adjust the carrying costs
for the Section 199 deduction as the Commission has found appropriate in the
Companies’ 07-63 Casel® and in the FirstEnergy ESP Case. OCEA argues that while
Section 4928.143(B)(2)(a), Revised Code, allows the Companies to automatically recover
the cost of federally mandated carbon or energy taxes, which will be passed on fo
customers, customers should be afforded the benefits of the Section 199 tax deduction
{OCEA Br. at 74-75; TEU Br. at 21; TBU Ex. 10 at 6; OEG Ex. 3 at 23).

The Companies emphasize that their request for carrying costs is for the
incremental carrying charges on the 2001-2008 investments that the Companies will incur
post-January 1, 2009. AEP-Ohio explained that the carrying costs themselves are the costs
that the Companies will incur after Janvary 1, 2009, and, therefore, the Companies reason
that the “without limitation” language in Section 4928.143(B)(2), Revised Code, supports
their request (Tr. Vol. XIV at 93, 114). ARP-Ohio stresses that Section 4928.143(B)(2),
Revised Code, is the basis for the carrying cost request as opposed to paragraph (B)(2)(2)
of Section 4928.143, Revised Code, as OCEA and OEG claim and, therefore, the arguments
as to retroactive ratemaking are misplaced (Cos. Reply Br. at 29-30). Further, the
Companies insist that Section 4928.143(B)2)(b}, Revised Code, supports their request, as
the carrying charges are necessary fo TecOVer the ongoing cost of investments in
environmental facilities and equipment that are essential to keep the generation units
operating. The Companies assert that the operating costs of their generation units remain
well below the cost of securing the power on the market (Cos. Ex. 7-Bat7).

As 1o the claims that the carrying costs are overstated, the Companies claim that
the levelized depreciation approach used by the Cormpanies is better for customers than
raditional ratemaking given the relative newness of the environmental investments (Tr.
Vol. V at 55-56; Tr. Vol. VII at 22-23). The Companies also argue that the Companies’
investments in envirormmental compliance equipment during 2001-2008 were not factored
into the rates unbundled in 2000 and capped under the ETP case as alleged, The rate
increase approved, as part of the RSP, and the RSP 4 Percent Cases did not, according to
the Companies, provide recovery of the carrying costs to be incurred during the ESP
period (Cos. Ex. 7, Exhibits PJN-8 - PJN-9 and PIN-12). The Companies reply that the
intervenors’ request to adjust carrying charges for the Section 199 deduction is flawed.
AEP-Ohio states that the Section 199 deduction is not a reduction to the statutory tax rate
used in the WACC, a fact which AEP-Ohio asserts has been recognized by FERC and the
Financial Accounting Standards Board, The Companies further note that IEU witness
~Bowser indeed confirmed that Section 19% does not reduce the statutory tax rate (Tr. Vol.
X1 at 271-273). The Companies also argue, and TEU witness Bowser agreed, that the
Section 199 tax deduction is applicable to AEP Corporation as a whole and not to each
operating subsidiary. The Companies note, therefore, that any deduction available to

18 fn re Columbus Southern Power Company and Ohio Power Conmpary, Case No. 07-63-EL-UNC, Opinion and
Order (October 3, 2007) (07-63 Case}. '
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AEP-Ohio is reduced if one of the other AEP Corporation operating affiliates is not
eligible for the Section 199 deduction (Cos. Br. 36; Tr. Vol. X1 at 266-267). Accordingly, the
Companies state that AEP-Ohio has not been able to take the full deduction (Tr. Vol. XIV
at 115-117). Further, the Companies argue that the intervenors have misinterpreted the
Commission’s decision in the FirstEnergy BSP Case to imply that the Commission made
an adjustment to account for the Section 199 deduction. For these reasons, the Comparnies
request that the Commission reconsider adjusting carrying charges for the potential
Section 199 deduction.

Upon review of the record, we agree with Staff that AEP-Ohio should be allowed
to recover the incremental capital carrying costs that will be incurred after January 1,
2009, on past environmental investments (2001-2008) that are not presently reflected in the
Companies’ existing rates, as contemplated in AEP-Ohio’s RSP Case. Further, the
Commission finds that this decision regarding the recovery of continuing carrying costs
on environmental investments, based on the WACC, is consistent with our decision in the
(07-63 Case and the RSP 4 Percent Cases. Additionally, we agree with Staff that the
levelized carrying cost rates proposed by AFEP-Ohio are reasonable and, therefore, should
be approved. We further find, as we concluded in the PirstEnergy ESP Case, that
adequate modifications to the Companies” ESP application have been made in this order
to account for the possibility of any applicable Section 199 tax deductions,

C. Annual Non-FAC Increases

The Companies proposed to increase the non-FAC portion of their generation rates
by 3 percent for CSP and 7 percent for OP for each year of the ESP to provide a recovery
mechanism for increasing costs related to matters such as carrying costs assoctated with
new envirormental investments made during the ESF period, increases in the general
costs of providing generation service, and unanticipated, non-mandated generation-
related cost increases, Specifically, as part of this automatic increase, the Companies
intend to recover the carrying costs associated with anticipated environmental
investments that will be necessary during the ESP period (2009-2011) (Cos. Br. at 27; Cos,
Reply Br. at 46-49). The Companies argued that the annual increases are not cost-based
and are avoidable for those customers who shop, The Companies also proposed two
exceptions to the fixed, annual increases, one for generation plant closures and the other
for OF's lease associated with the scrubber at the Gavin Plant, which would require

~additional Commission approval during the ESP. _After establishing the FAC component -
of the current generation S5O to get a PAC baseline, the Companies determined that the
remainder of the current generation 850 would be the non-FAC base component.

The intervenors oppose automatic annual incresses in the non-FAC component of
the generation rate, and argue that any generation increases should be cost-based (IEU Br.
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at 24; OPAE/ APAC Br. at 6; OEG Br. at 12; OCBA Br. 29-31). OEG contends that since the
Companies have not provided any support for the automatic annual increases, which
could result in total rate increases over the three-year period of $87 million for CSP and
$262 million for OP, the annual increases should be disallowed (OEG Ex. 3 at 18-19);
Similarly, Kroger argues that AEP-Ohio did not appropriately account for costs associated
with the non-FAC component of the proposed generation rates (Kroger Br. at 14).

Staff opposes CSP's and OP’s recommended annual, non-FAC increases of 3 and 7
percent, respectively (Staff Ex. 10 at 4). Instead, Staff stated that it believes a more
appropriate escalation of the non-FAC generation component would be half of the
proposed amounts; therefore, recommending annual increascs of 1.5 percent for CSP and
3.5 percent for OP (Id.). Staff witness Cahaan rationalized the proposed reduction by
stating that “an average of 5% for the two companies may have been a reasonable
expectation of cost increases at the time that the ESP was contemplated, but not now.
With the recent financial crises, we are entering a recessionary, and possibly a
deflationary, period and any expectations of price increases need to be revised
downward” (Id)). Furthermore, while recognizing that the ultimate balancing of interests
lies with the Commission, Staff witmess Cahaan testified that Staff's recommended
reduction in the proposed increases was a reascnable balance between the Companies’
obligation and costs to serve customers and the current economic conditions (T, Vol XI1
at 211). The Companies rejected Staff's rationalization for the reduction in their proposed
non-EAC increases {(Cos. Reply Br. at 49). IEU also rejected Staff's rationalization for the
reduction, arguing that no automatic increases are warranted (IEU Br. at 24).

Stating that it is in the public interest for the Companies to continue investing in
environmental equipment and to be in compliance with current and future environmental
requirements, Staff witness Soliman also recommended that AEP-Ohio be permitted to
recover carrying costs for anticipated environmental investments made during the ESP
period (Staff Ex. 6 at 5). Staff recommended that this recovery occur through a future
proceeding upon the request of the Companies for recovery of additional carrying costs
associated with actual environmental investment after the investments have been made
(Staff Br. at 6-7). Specifically, Statf suggested that the Cormnmission require the Companies
to file an application in 2010 for recovery of 2009 actual environmental investment cost
and annually thereafter for each succeeding year to reflect actual expenditures (Tr. Vol.
XTI at 132; Staff Ex. 10 at 7). OCEA seems to agree with Staff's recommendation (OCEA

Br. at 71).

The Companies further respond that Section 4928.143, Revised Code, does not
require that the S5O price be cost-based and, instead, Section 4928.143(B){2)(e), Revised
Code, authorizes electric utilities to include in their BSP provisions for automatic
increases in any component of the SO price (Cos. Reply Br. at 48-49).

000000118




08-917-EL-SSQ and 08-918-EL-850 -30-

The Conunission finds Staff's approach with regard to the recovery of the carrying
costs for anticipated environmental investments made during the ESP to be reasonable,
and, therefore, we direct the Companies to request, through an annual filing, recovery of
additional carrying costs after the investments have been made.

We also agree with Staff that the economic conditions must be balanced against the
Companies’ provision of electric service under an ESP. In balancing these two interests,
as well as considering all components of the ESP, we believe that it is appropriale %
modify this provision of the Companies” ESP and remove the inclusion of any automatic
non-FAC increases. As recognized by several intervenors, the record is void of sufficient
support to rationalize automatic, annual gencration increases that are not cost-based, but
that are significant, equaling approximately $87 million for CSP and $262 million for OPF

~ (see, ie, OCEA Br. at 29.30, citing Tr. Vol. XIV at 208-209). We also believe the
modification is warranted in light of the fact that we have removed one of the Companies’
significant costs factored into establishing the proposed automatic increases.
Accordingly, we find that the ESP should be modified to eliminate any automatic
increases in the non-FAC portion of the Companies’ generation rates.

Iv.  DISTRIBUTIO

A.  Annual Distribution Increases

To support initiatives to improve the Companies’ distribution system and service
to customers, the Companies proposed the following two plans, which will result in
arnual distribution rate increases of 7 percent for CSP and 6.5 percent for OF:

1. Enhanced Service Reliability Plan (ESEP)

The Companies proposed to implement a new, three-year ESRP pursuant to
4928.143(B}(2)(h), Revised Code,}¥ which includes an enhanced vegetation initiative, an
enhanced underground cable initiative, a distribution automation initiative, and an
enhanced overhead inspection and mitigation initiative (Cos. Bx, 11 at 3). While noting
that they are providing adequate and reliable electric service, the Companies justify the
need for the ESRP by stating that customers’ service reliability expectations are increasing,
and in order to maintain and enhance reliability, the ESRP is required {Id. at 3, 8, 10-14).

ARP-Ohio further states that the three-year ESRP, consisting of the four reliability

19 On page 72 of its brief, the Conpanies rely on Section 4928.154(B)(2)(h), Revised Code, to support their
request to Teceive cost recovery for the incremental costs of the incremental ESRP activities. We are
assuming that the reference was a typographical error and that the Companies imtended o cike o
Section 4928.143(B)(2)(h), Revised Code (see Cos. Reply Br. at 50-51).
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programs, is designed to modernize and improve the Companies’ distribution
infrastructure (Id.).

(a)  Enhanced vegetation initiative

The Companies state that the purpose of this new initlative is to improve the
customer's overall service experience by reducing and/or eliminating momentary
interruptions and/ or sustained outages caused by vegetation. The Companies proposed -
to accomplish this goal by balancing its performance-based approach to reflect a greater
consideration of cycle-based factors (Id. at 26-28). The Companies state that under their
proposed vegetation initiative, they will employ additional resources (approximately
double the current number of tree crews in Ohio), employ greater emphasis on cycle-
based planning and scheduling, increase the level of vegetation management work
performed so that all distribution rights-of-way can be inspected and maintained, and
utilize improved technologies to collect tree inventory data to optimize plarning and
scheduling by predicting problem areas before outages occur (Id. at 28-29). ‘

(p)  Enhanced underground cable initiative

The Companies state that the purpose of this initiative is to reduce momentary
interruptions and sustained outages due to failures of aging underground cable. The
Companies’ plan to target underground cables manufactured prior to 1992 to replace
and/ ot restore the integrity of the cable insulation (Id. at 31).

(¢)  Distribution automation DA) initiative
The Companics explain that DA is a critical component of their proposed
gridSMART distribution initiative that is described below. DA is an advanced technology
that improves service reliability by minimizing, quickly identifying and isolating faulted

distribution line sections, and remotely restoring service interruptions (Id. at 34-35).

(d)  Enhanced overhead inspecti ion and mitigation initiative

The Companies state that the purpose of this initiative is to improve the customer’s
overall service experience by reducing equipment-related momentary interruptions and
sustained outages. The Companies intend to accomplish this goal through a
- comprehensive overhead inspection process that will proactively identify equipment that
_ is prone to fail (Id. at 18). The Companies also state that the new program will go beyond
the current inspection program required by the electric service and safety (ESSS) rules,
orhich is a basic visual assessment of the general condition of the distribution facilities, by
conducting a comprehensive inspection of the equipment on each structure via walking
the circuit lines and physically climbing or using a bucket truck to inspect (Id. at 19). In
conjunction with this program, AFP-Ohio proposes to focus on five targeted overhead
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asset initiatives, including cutout replacement, arrester replacement, recloser replacement,
34,5 kV protection, and fault indicator (Id. at 20-22).

Generally, numerous intervenors and Staff opposed the distribution initiatives and
cost recovery of such initiatives through this proceeding. Many parties advocated for
deferral of these distribution initiatives, and the ESRP as a whole, for consideration in a
future distribution base rate case (Staff Br. at 7; Staff Bx. 1 at 6-7; OPAE/ APAC at 19; IEU
Br. at 25-26; Kroger Br. at 18; OHA Br. at 17; OMA Br. at 6). Further, OCEA argued that
the Companies have not demonstrated that the ESRP is incremental to what the
Companies are reguired to do and spend under the current BSS5 rules and cutrent
distribution rates (OCEA Br, at 44; OCC Ex. 13 at §-11). While supporting several aspects
of the Companies’ ESRP programs, Staff witness Roberts also questioned the incremental
nature of the proposed BSRP programs (Staff Ex. 7 at 46, 13, 17, 18; Tr. Vol. VII at 70-77).

The Commission agrees, in part, with Staff and the intervenors. The Commission
recognizes that Section 4928.143(B)(2)(), Revised Code, authorizes the Companies to
include in its ESP provisions regarding single-issue ratemaking for distribution
infrastructure and modernization incentives. However, while 5B 221 may have allowed
Companies to include such provisions in its ESP, the intent could not have been to
provide a ‘blank check’ to clectric utilities. In deciding whether to approve an ESP that
contains provisions for distribution infrastructure and modernization incerdives, Section
4928,143(B)(2)(h), Revised Code, specifically requires the Commission to examine the
reliability of the electric utility’s distribution system and ensure that customers’ and the
electric utilities’ expectations are aligned, and to ensure that the electric utility is
emphasizing and dedicating sufficient resources to the reliability of its distribution
system. Given AEP-Ohio’s proposed ESKP, the only way t0 examine the full distribution
system, the reliability of such system, and customers’ expectations, as well as whether the
- programs proposed by AEP-Ohic are #enhanced” initiatives (truly incremental), is
through a distribution rate case where all components of distribution rates are subject to
review. Therefore, at this time, the Comumission denies the Companies’ request 10
implement, as well as recover costs associated therewith, the enhanced underground
cable initative, the distribution automation initiative, and the enhanced overhead
inspection and mitigation initiative. With regard to these issues, we concur with OHA:
“The record in this case reflects the fact that the distribution prong of AEP's electric
service deserves further Commission scrutiny ~ but not in the context of this accelerated
ESP proceeding” (OHA Br. at17).

Nonetheless, the Commission finds that AEP-Ohio has demonstrated in the record
of this proceeding that it faces increased costs for vegetation management and that a
specific need exists for the implementation of the enhanced vegetation initiative, as
proposed as part of the three-year ESEF, to support an incremental level of refiability
activities in order to maintain and improve service levels. The Companies’ current
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approach {o its vegeiation management program is mostly reactive (Staff Ex. 2 at 10).
While we recognize the difficulties that recent events have caused, we believe that it is
important to have a balanced approach that not only reacts to certain incidents and
problems, but that also proactively limits or reduces the impact of weather events or
incidents. In addition to reacting to problems that occur, it is imperative that AEP-Ohio
implements a cycle-based approach to maintain the overall system. To this end, the
Companies have demonstrated in the record that increased spending earmarked for
specific vegetation initiatives can reduce tree-caused outages, resulting in better reliability
(Cos. Ex. 11 at 27-31). OCC witness Cleaver also recognized a problem with the current
vegetation management program, and supported the adoption of a new, hybrid approach
that jncorporates a cycle-based tree-frimming program with a performance-based
program (OCC Ex, 13 at 30, 35). Staff witness Roberts further supported the move to a
new, four-year cycle-based approach and recommended that the enhanced vegetation
initiative include the following: end-to-end circuit rights-of-way inspections and
maintenance; mid-point circuit inspections to review vegetation dearance from
conductors, equipment, and facilities; greater clearance of all overhang above three-phase
primary lines and single-phase lines; removal of danger trees located outside of rights-of-
ways where property owner's permission can be secured, and using technology to collect
tree inventory data to optimize planning and scheduling (Staff Ex. 2 at 13),

The Commission is satisfied that the Companies have demonstrated in the record
that the costs associated with the proposed vegetation initiative, included as part of the
proposed three-year ESRP, are incremental to the current Distribution Vegetation
Management Program and the costs embedded in distribution rates (Cos. Ex. 11 at 26-31),
Specifically, the Companies proposed to employ: additional resources in Chio, place a
greater emphasis on cycle-based planning and scheduling, and increase the level of
vegetation management work performed (Id. at 28-29), Although OCC’s witness
questions the incremental nature of the costs proposed to be included in the enhanced
vegetation initiative, OCC offered no cvidence that the proposed initiative is already
included in the current vegetation management program, and thus, is not incremental
(OCC Ex. 13 at 30-36). Rather, OCC seems to quibble with the definition of “enhanced.”
OCC witness Cleaver stated: “I recommend that the Commission rule that the Company’s
proposed Vegetation Management Programs, while an improvement over its current
performance based program, is nof an enhancement but rather a reflection of additional tree
trimming needed as a result of their prior program” (Id. at 35 (emphasis added)).
Furthermore, we believe that the record clearly reflects customers’ expectations as to tree-

caused outages, service interruptions, and reliability of customers’ service® We also
believe that, presently, those customer expectations are not-aligned with the Companies’
expectations. However, as required by Section 4928.143(B)(2)(h), Revised Code, we
believe that the Companies’ proposal for a new vegetation initiative more closely aligns

20 A common theme from the customers throughout the local public hearings was that outages due ko
vegetation have been problematic. '
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the customers’ expectations with the Companies’ expectations as it relates to tree-caused
outages, importance of reliability, and the increasing frustration surrounding momentary
outages with the emergence of new technology.

Accordingly, in balancing the customers’ expectations and needs with the issues
raised by several intervenors, the Commission finds that the enhanced vegetation
initiative proposed by the Companies, with Staff’s additional recommendations, is a
reasonable program that will advance the state policy. To this end, the Commission
approves the establishment of an ESRP rider as the appropriate mechanism pursuant to
Section 4928.143(B){2)(h), Revised Code, to recover such costs. The ESRP rider initially
will include only the incremental costs associated with the Companies’ proposed
enhanced vegetation initiative (Cos. Ex. 11 at 31, Chart 7} as set forth herein. Consistent
with prior decisions,? the Commission also believes that, pursuant to the sound policy
goals of Section 4928.02, Revised Code, a distribution rider established pursuant to
Section 4928.143(B}(2)(h), Revised Code, should be based upon the electric utility’s
prudently incurred costs. Therefore, the ESRP rider will be subject to Commission review
and reconciliation on an annnal basis.

As for the recovery of any cosis associated with the Companies’ remaining
initiatives (i.e., enhanced underground cable initiative, distribution automation initiative,
and enhanced overhead inspection and mitigation initiative), the FESRP rider will not
include costs for any of these programs until such time as the Commission has reviewed
the programs, and associated costs, in conjunction with the current distribution system in
the context of a distribution ate case as explained above. If the Commission, in a
subsequent proceeding, determines that the programs regarding the remaining initiatives
should be implemented, and thus, the associated costs should be recovered, those costs
may, at that time, be included in the ESRP rider for future recovery, subject to
reconciliation as discussed above.

2 GridSMART

The Companies propose, as part of their ESP, to initiate Phase 1 of gridSMART, a
three-year pilot, in northeast central Ohio. GridSMART will include three main
components, AMI, DA, and Home Area Network (HAN). The AMI system features
include smart meters, two-way communications networks, and the information
technology systemns to support system interaction. AEP-Ohio contends that AMI will use

internal commmunications systems to convey re Aime-energy usage-and load-information
to both the customer and the company. According to-the Compardes, AMI will provide -
the capability to monitor equipment and convey information about certain malfunctions
and operating conditions. DA will provide real-time control and monitoring of select

21 Yy re Ohic Edison Co,, The Cleveland Electric Tlhaminating Co, Toledo Edison Co., Case No. 08-935-EL-550,
QOpinion and Order at 41 (December 19, 2008). '
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electrical components with the distribution system, including capacitor banks, voltage
regulators, reclosers, and automated line switches. HAN will be installed in the
customer’s home or business and will provide the customer with information to allow the
custorner to conserve energy. HAN includes providing residential and business
customers who have central air condifioning with a programmable commuricating
thermostat (PCT) and a load control switch (LCS), which is installed ahead of a major
electrical appliance and will turn the appliance on and off or cycle the appliance on and
off. AEP-Chio reasons that central air conditioners are typically the largest piece of
electrical equipment in the home and will yield the most significant demand response
benefit (Tr. Vol. Il at 304). LCS will provide customers who have a direct load control or
interruptible tariff the ability to receive commands from the meter and the option to
respond and signal the appropriate action to the meter for confirmation. The Companies
propose a phased-in implementation of Phase 1 gridSMART to approximately 110,000
meters and 70 distribution circuits in an approximately 100 square mile areq within CSP's
service territory (Cos. Bx. 4 at 9, 12-13; Tr. Vol. T at 303-304). The Companies further
propose to extend the installation of DA to 20 circuits in areas beyond the gridSMART
Phase 1 program. The Companies propose a phased-in approach to fully implement
gridSMART throughout their service area over the next 7 to 10 years, if granted
appropriate Tegulatory treatment. The Companies estimate the net cost of gridSMART
Phase 1 to be approximately $109 million (including the projected net savings of $2.7
million) over the three-year period (Cos. Ex. 4 at 15-16, KL5-1). The rate design for
¢ridSMART includes the projected cost of the program over the life of the equipment.
The Companies have requested recovery during the FSP of only the costs to be incurred
during the three-yedr term of the ESP (Cos. Ex. 1 at DMR-4). Thus, AEP-Ohie asserts that
it is inappropriate to consider the long-term operational cost savings when the Jong-term
costs of gridSMART have not been included in the ESP for recovery.

Although Staff generally supports the Companies’ implementation of gridSMART,
particularly the AMI and DA components, Staff raises a few concerns with this aspect of
the Companies’ ESP application. Staff is concerned that the overhead costs for meter
purchasing is overstated and recommends that the overhead costs be reviewed before
approval to ensure that the costs are not duplicative of the overhead meter purchasing
costs currently recovered in the Companies’ rates (Staff Ex. 3 at 3). Staff argues that there
is no reason for the Companies to restrict the PCTs to customers with air conditioning
only, and recommends that the device be offered to any customer that desires to own this
type of thermostat to control air conditioning, or other electrical appliances {Staff Br. at
12).  Staff and OCC also argue that customers who have invested in advanced
technological equipment for gridSMART will not benefit from dynamic pricing and time
differentinted rates if the Companies do not simultaneously file tariffs for such services
(Staff Ex. 3 at 5; OCEA Br. at 82). Staff recommends that the Companies offer some form
of a critical peak pricing rebate for residential customers, and some form of hedged price
for commercial customers for a fixed amount of the customers’ demand (Staff Bx. 3 at 5).
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Further, Staff argues that the Companies” gridSMART proposal does not contain
sufficient information regarding any risk-sharing between the ratepayers and
shareholders, operational savings, or a cost/benefit analysis, and states that AEP-Chio
did not quantify any customer or societal benefits of the proposed gridSMART initiative
(Staff Br. at 12-13). Staff notes that according to the Companies, DA will not be
implemented until 2011, the third year of the BSP, and that the ESP proposes to install DA
beyond the Phase I gridSMART area (Tr. Vol. 11 at 246). Staff opposes DA outside of the
Phase 1 area because the Companies’ cannot estimate the expected reliability
improvements associated with the installationt of DA. Staff also argues that DA costs
should be recovered through a DA rider. The cost of gridSMART, per AEP-Ohic’s
proposal, is to be recovered by adjusting distribution rates, Staff is opposed to increasing
distribution rates in this proceeding (Staff Ex. 5 at 6). Instead, Staff recomimends that a
rider be established and set at zero. The Staff argues that a rider has several benefits over
the proposed increase to distribution rates, including separate accounting for gridSMART
_costs, an opportunity to approve and update the plan arnually, assurance that
expenditures are made before cost recovery occurs, and an opportunity to audit
expenditures prior to recovery. Finally, Staff also advocates that the Companies share the
financial risk of gridSMART between ratepayeis and shareholders, as there is a benefit to
the Compantes. Additionally, Staff questions whether gridSMART will meet minimum
reliability standards. Lastly, Staff asserts that AEP-Ohio should conduct a study that
quantifies both customer and societal benefits of its gridSMART plan (Staff Br. at 14).

OCC, Sierra, and OPAE/APAC argue that the Companies’ ESP fails to
demonstrate that its gridSMART program is cost-effective as required by Sections
4928.02(D) and 4928.64(E), Revised Code, and state that AEP-Ohic’s assumption that the
societal and customer benefits are self-evident is misplaced (OCEA Br. at 77-8
OPAR/APAC Br. at 17-18). OCC, Sierra, and OPAE/APAC note that there are a number
of factors about the program that the Companies have not determined or evaluated,
which are essential to the Commission’s consideration of the plan. OCC, Sierra, and
OPAE/APAC state that the Companies have failed to include any full gridSMART
implementation plan or costs, the anticipated life cycle of various components of
gridSMART, a methodology for evaluating performance of gridSMART FPhase I, an
ostimate of a customer’s bill savings, or the positive impact to the environment or job
creation (OCEA Br. at 79-80; OPAE\APAC Br. at 17-18). Further, OCC's witness states
that the ESP fails to acknowledge that full system implementation is required before

" many of the benefits of gridSMART can actually be realized (OCC BEx. 12-at 6). OCC
recommends that Phase I have its own set of performance measures, a more detailed
project plan, including budget, resource allocation, and life cycle operating cost
projections for the full 7-10 year implementation period of gridSMART and beyond, and
performance measures for the Commission’s approval (OCC Bx. 12 at 18).
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ATP-Ohio regards the Staff's proposal to offer PCTs to any customer as overly
generous, particularly given that Staff is recommending that the rider be set initially at
zero (Cos. Br. at 68-69). AEP-Ohio also submits that it has cormitted to offering new
service tariffs associated with Phase I of gridSMART once the technology is installed and
the billing functionalities available (Cos. Ex. 1 at 6; Tr. Vol. 11T at 304-305; Cos. Br. at 68-
69). Further, regaxding Staff's policy of risk-sharing, the Companies contend that the
assertion that the gridSMART investment benefits CSP just as much as it does custormers
is not true and, given that the operational savings do not equal or exceed the cost of the
program, is without any basis presented in the record. Thus, AFP-Ohio argues that
discounting the net cost to be recovered by CSP is unfair and inappropriate (Cos. Reply
Br. at 63-64). The Companics are unclear how the Staff expects to determine whether
gridSMART meets the minimum reliability standards and contend that this issue was first
raised in the Staff's brief. Nonetheless, the Companies argue that imposing reliability
standards as to gridSMART Phase 1 is inappropriate, primarily because strict
accountability for achieving the expected reliability impacts does niot take into account the
many dynamic factors that impact service reliability index performance. Moreover,
accurate measurement and verification of the discrete impact of gridSMART deployment
on a particular reliability index would be difficult. The Companies also explain that the
expected reliability impacts provided to ihe Staff were based on good faith estimates of
the full implementation of gridSMART Phase 1 as proposed by the Companies. Thus, the
Comparies would prefer the establishment of deployment project milestones as opposed
to specific reliability impact standards. ,

Although the Companies maintain that their percentage of distribution increase is
reasonable and an appropriate part of the ESP package, in recognition of Staff's preference
for a distribution rider and to address various parties’ concerns regarding the accuracy of
ABP-Ohio's cost estimates for gridSMART FPhase 1, the Companies would agree to a
gridSMART Phase I rider set at the 2009 revenue requirement subject to annual true-up
and reconciliation based on CSP's prudently incurred net costs (Cos. Reply Br. at 70; Cos.
Ex. 1, Exhibit DMR-4}.

The Commission believes it is important that steps be taken by the electric utilities
to explore and implement technologies, such as AMI, that will potentially provide long-
term benefits to customers and the electric utility. GridSMART Phase | will provide C5P
with beneficial information as to implementation, equipment preferences, customer
expectations, and customer education requirements. A properly designed AMI system

and DA can decrease the scope and duration of electric outages. More reliable service is
clearly beneficial to CSP’s customers. The Commission strongly suppotts the
implementation of AMI and DA, with HAN, as we believe these advanced technologies
are the foundation for AEP-Ohio providing its customers the. ability to better manage
their energy usage and reduce their energy costs. Thus, we encourage TSP to be more
expedient in its efforts to implement these components of gridSMART. While we agree
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that additional information is necessary to implement a successful Phase 1 program, we
do not believe that all information is required before the Commiission can conclude that
the program is beneficial to ratepayers and should be implemented. Therefore, we will
approve the development of a gridSMART rider, as we agree with the Staff that a rider
has several benefits over the proposed annual increase to distribution rates, including
separate accounting for gridSMART, an opportunity to approve and update the plan each
year, assurance that expenditures are made before cost recovery occurs, and en
opportunity to audit expenditures prior to recovery. The Commission notes that recent
federal legislation makes matching funds available to smart grid projects. Accordingly,
the Companies’ gridSMART proposal contained in its proposed ESP to recover $109
million over the térm of ESP, should be revised to $54.5 million, which is half of the
Companies’ requested amount. Additionally, we direct CSP to make the necessary filing
for federal matching funds under the American Recovery and Reinvestrnent Act of 2009
for the balance of the projected costs of gridSMART Phase L. The gridSMART rider shall
be initially established at $33.6 million for the 2009 projected expenses subject to annual
true-up and reconciliation based on the company’s prudently incurred costs.

With the creation of the ESRP rider and the gridSMART rider, the Commission
finds that annual distribution rate increases in the amounts of 7 percent for CSP and 6.5
percent for OP to recover the costs for the ESRP and gridSMART programs are
unnecessary and should be rejected. Accordingly, the Comunission finds that AEP-Ohio’s
proposed ESP should be modified to include the ESRP rider and the gridSMART rider, as
approved herein, and to eliminate the annual distribution rate increases.

B. Riders

1. Provider of Last Resort (POLR) Rider

The Companies proposed to include in their ESP a distribution non-bypassable
POLR rider {Cos. App. at 6-8). The POLR charge was proposed to collect a POLK revenue
requirement of $108.2 million for CSP and $60.9 million for OF (Cos. Ex. 2-A at 34; Cos.
Ex. 1, Exhibit DMR-5). The Companies stated that they have a statutory obligation to be
the POLR,2 and thus, the proposed POLR charge is based on a quantitative analysis of
the cost to the Companies to provide to customers the optionality associated with POLR
service (Cos. Ex. 2-A at 25-26). AEP-Ohio argued that this charge covers the cost of
~ allowing a customer to remain with the Companies, or to switch to a Competitive Retail

Electric Service (CRES) provider and then return to the paniies” 55C-after shopping

(1d)). To further support the proposed increase, the Companies added that their current
POLR charge is significantly below other Ohio electric utilities’ POLR charges (Cos. Ex. 2
at 8). The Companies utilized the Black-Scholes Model to calculate their cost of fulfilling

22 See Section 4928.141(A) and 4928.14, Revised Code.
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the POLR obligation, comparing the customers’ rights to “a series of options on power”
(Cos. Br. at 43; Cos. Ex. 2-A at 31). AEP-Ohic listed the five guantitative inputs used in
the Black-Scholes Model: 1) the market price of the underlying asset; 2) the strike price; 3)
the time frame that the option covers; 4) the risk free interest rate; and 5) the volatility of
the underlying asset (Id.). The Companies assert that the resulting POLR charge is
conservatively low (Cos. Br. at 44). :

The numerous intervenors and Staff opposed the Ievel of POLR charge proposed
by the Companies, as well as the use of the Black-Scholes Model to calculate the POLR
charge (OPAE/ APAC Br. at 14-17; OCC Ex. 11 at 8-14), Specifically, OCC and others
questioned the use of the LIBOR rate as the input for the risk-free interest rate (Tr. Vol X
at 165-182, 188-189; Tr. Vol. XI at 166-182). Siaff questioned the risk that the POLR charge
was intended to compensate the Companies for, explaining that there are only two risks
involved: one risk is the risk of customers returning to the S50 and the other risk is that
the customers leave and take service from a CRES provider (migration risk) (Staff Ex. 10
at 6). Staff witness Cahaan testified that the risk associated with customers returning to
the SSO could be avoided by requiring the customer to return at a market price, instead of
the 580 rate, which would: either be paid directly by the returning customer of any
incremental cost of the purchased power could be flown through the FAC (Id). Staff
witness Cahaan admitted that if customers are permitted to return at the 550 rate,
without paying the market price or without compensating the Companies for any
incremental costs of the additional purchased power that they would be required to
purchase, then the Companies would be at risk (Tr. Vol. XIII at 36-37). Thus, Staff witness
Cahaan concluded that, if the risk of returning is addressed, then the migration risk is the
only risk that should be compensated through a POLR charge (1d. at 7).

The Companies responded that their risk is not alleviated by customers agreeing 0
return at market price, arguing that future circumstances or policy considerations may
require them to relieve customers of their promises to pay market price when
circumstances change (Cos. Ex. 2-A at 27-30). AEP-Ohio’s witness expressed skepticism
as to a future Commission upholding such promises (Id). AEP-Chio also opposed
recovering any costs for market purchases incurred for returning customers through the
FAC as an improper subsidization of those customers who chose to shop, and then return
to the electric utility, by non-shopping customers (Cos. Ex. 2-F at 14-16). Purthermore, the
Companies claim that their risk of being the POLR exists, regardless of historic or current
shopping levels (Id.). Nonetheless, AEP witness Baker testified that, even adopting Staff

witness Cahaan's theory that the Companies are only at risk for migration (the right of
customers to leave the SS0), migration risk equals approximately 90 percent of the
Companies’ POLR costs pursuant to the Black-Scholes model (Tr. Vol. XIV at 204-205;
Cos. Bx. 2-E at 15-16).
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As the POLR, the Commission believes that the Companies do have some risks
associated with customers switching to CRES providers and returning to the electric
utility’s SSO rate at the conclusion of CRES contracts or during times of rising prices.
However, we agree with the intervenors and Staff that the POLR charge as proposed by
the Companies is too high, but we do not agree that there is no risk or a very minimal risk
as suggested by some. As noted by several intervenors and Staff, the risk of reburning
customers may be mitigated, not eliminated, by requiring customers that switch to an
alternative supplier (either through a governmental aggregation or individual CRES
providers) to agree to return to market price, and pay market price, if they return to the
electric utility after taking service from a CRES provider, for the remaining period of the
ESP term or until the customer switches to another alternative supplier. In exchange for
this commiitment, those customers shall avoid paying the POLR charge. We believe that
this outcome is consistent with the requirement in Section 4928.20(]), Revised Code, which
allows governmental aggregations to elect not to pay standby service charges, in
exchange for agreeing to pay market price for power if they return to the electric utility.
Therefore, based on the record before us, we conclude that the Companies’ proposed ESP
should be modified such that the POLR rider will be based on the cost to the Companies
to be the POLR and carry the risks associated therewith, including the migration risk,
The Commission accepts the Companies’ witness” quantification of that risk to equal 90
percent of the estimated POLR costs,? and thus, finds that the POLR rider shall be
established to collect a POLR revenue requirement of $97.4 million for CSP and $54.8
million for OP. Additionally, the POLR rider shall be avoidable for those customers who
shop and agree to return at a market price and pay the market price of power incurred by
the Companies to serve the returning customers. Accordingly, the Commission finds that
the POLR rider, which is avoidable, should be approved as modified herein.

2. Regulatory Asset Rider

The Companies proposed to begin the recovery of a variety of regulatory assets
that were authorized in various Commission proceedings regarding the Companies”
electric transition plan (ETP), rate stabilization plan (RSF), line extension program, green
pricing power program, and the transfer of the MonPower's service territory to C5P. In
their application, the Companies proposed to begin the amortization of these regulatory
assets in 2011 and complete the amortization over an eight-year period. The projected
balances at the end of 2010 to amortize are $120.5 million for CSP and $80.3 million for
OP. AEP-Chio asserts that these projected balances, or the value on June 30, 2008, were
not challeriged by any party. To recover these regulatory assets, the Companies created a

RAC rider to be collected from customers in 2011 through 2018. -The rider revenues- will
be reconciled on an annual basis for any over- or under-recoveries. S

23 Sae Cos. Ex. 1, Exhibit DMR-5.
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Staff proposed that the eight-year amortization period proposal be deferred urtil
the Companies’ next distribution rate case where all components of distribution rates are
subject to review (Staff Ex. 1 at 4). AEP-Ohio responded that SB 221 authorizes single-
issue ratemaking related to distribution service, which is what it is proposing. AEP-Ohio
also motes that the only opposition to the Companies” proposal is with regard to the
collection of the historic regulatory assets, which was by Staff (Cos. Reply Br. at 94). The
Companies submit that Staff's preference to deal with this issue in 2 distribution rate case
is irrelevant and inconsistent with the statute.

The Commission finds that the Companies have not demonstrated that the creation
of the RAC rider in its proposed ESP, as & single-issue ratemaking item for distribution
infrastructure and modernization incentives, fulfills the requirements of SB 221 or
advances the state policy, Therefore, the Cormission finds that the RAC rider should not
be approved in this proceeding. We note, however, that we agree with Staff that the
consideration of the requested amortization of regulatory assets is more appropriate
within the context of a distribution rate case where all distribution related costs and issues
can be examined collectively. Accordingly, the Commission finds that AEP-Ohio’s
proposed ESP should be modified fo eliminate the RAC rider. '

3. Energy Efficiency, Peak Demand Reduction, Demand Response,
and Interruptible Capabilities

(2)  Energy Efficiency and Peak Demand Reduction

Section 4978.66, Revised Code, requires the electric utilities to implement energy
efficiency programs that will achieve energy savings and peak demand programs
designed to reduce the electric utility’s peak demand. Specifically, an electric utility must -
achieve energy savings in 2009, 2010, and 2011 of 3 percent, .5 percent, and .7 percent,
respectively, of the normalized anmual kWh sales of the electric utility during the
preceding three calendar years. This savings continues to rise until the cumulative
savings reach 22 percent by 2025. Peak demand must be reduced by one percent in 2009
and by .75 percent annually until 2018.

CSP and OP include, as part of their ESP, an unavoidable Energy Efficiency and

Peak Demand Reduction Cost Recovery Rider (EE/PDR rider). The estimated annual

DSM program cost (including both EE and PDR) is to be trued-up annually to actual cost

and compared to the amortization of the actual deferral on an annual basis via the
—EE/PDR rider (Cos. Ex. 6 at 47-48).

(b)  Baselines and Benchmarks

In the ESP, the Companies have established the baselines for meeting the
benchmarks for statutory compliance by weather normalizing retail sales, excluding
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economic development load, accounting for the load of former MonPower service
territory and the Ormet/Hannibal Real Estate load, accounting for future load growth
due to the Companies’ economic development efforts, and accounting for increased load
associated with the funds for economic development purposes pursuant 1o the order in
Case No. 04-169-EL-ORD (RSP Order) (Cos. Ex. 8 at 4; Cos. Ex. 2A at 4651). The
Companies contend that its process is consistent with Sections 4928.64(B) and
4928.66(A)(2)(a), Revised Code. The Companies request that the methodology be adopted
in this proceeding so as to provide the Companies clear guidance with statutory
compliance mandates. Further, the Companies reserve their right to request additional

adjustments due to regulatory, economic, or technological reasons beyond the reasonable
control of the Companies.

As to the calculation of the Companies’ baseline, Staff asgerts that the former
MonPower load was acquired prior to the three-year period (2006 to 2008) and is not truly
economic development. Therefore, Staff contends that the MonPower load is not a
reasonable adjustment to the baseline. Staff suggests that the Companies’ savings and
peak demand reductions for 2009 be as set forth by Staff witness Scheck (Staff Ex. 3 at 6-8,
Ex. GCS-1 and Ex. GCS-2). Staff recommends that C5P and OP make a case-by-case filing
with the Commission to receive credit for the energy savings and peak demand reduction
offorts of the electric utility’s mercantile customers. Staff argues that because programs
like PJM’s demand response programs are not committed for integration into the electric
atilities” energy efficiency and peak reduction programs, such credits should not count
towards AEP-Ohio’s annual benchmarks and retail customers who have such agreements
should mot receive an exemption from AEP-Ohio’s energy efficiency cost recovery
mechanism (Staff Br. at 17-19; Staff Ex. 3 at 6-11).

Kroger recommends an opt-out provision of the rider for non-residential customers
that are above a threshold aggregate load (10 MW at a single site or aggregated at
multiple sites) within the AEP-Ohio service territories. Kroger proposes that, at the time
of the opt-out request, the customer would be required to self-certify or attest to AEP-
Ohio that for each facility, or aggregated facilities, the customer has conducted an energy
audit or analysis within the past three years and has implemented or plans to implement
the cost-effective measures identified in the audit or analysis. Kroger argues that the
unavoidable tider penalizes customers who have implemented cost efficient DSM
measures, Kroger contends that this is consistent with the intent of Section
1028 66(A)2)(c), Revised Code (Kroger Ex. 1 at 13-14).

TEU notes that the Commission has previously rejected a proposal similar to
Kroger’s opt-out proposal with a demand threshold for mercantile customers in Duke’s

24y re Columbus Southern Power Company and Ohio Power Company, Case No. 04-169-EL-ORD, Opinion and
Order (January 26, 2005) (RSP Order).

000000131




08-917-EL-S50 and 08-918-EL-S50 ' 43

ESP case.? JEU urges the Commission, consistent with Section 4928.66, Revised Code,
and its determination in the Duke ESP case, to reject Kroger's request (IEU Reply Br. at
22).

The Commission concludes that the acquisition of the former MonPower load
should not be excluded from baseline. The MonPower load was not a foad that CSP
served and would have lost, but for some action by CSP. Therefore, we find that the
Companies’ exclusion of the MonPower load in the energy efficiency baseline is
inappropriate. The Commission does not believe that all economic development should
automatically result in an exclusion from baseline. On the other hand, we agree with the
Companies’ adjustment to the baseline for the Ormet load. We note that the Companies
and Staff agree that the impact of customer-sited specific DSM resources will be included
in the Companies’ compliance benchmarks and adjusted for any existing resources that
had historic implication during the years 2006-2008. The Commission also recognizes that
Staff and the Companies agree that the appropriate approach would be for the Companies
to make case-by-case filings with the Commission to receive credit for contributions by
mercantile customers. '

In regards to Kroger’'s recommendation, for an opt-out process for certain
commercial or industrial customers, the Commission finds Kroger's proposal, as
advocated by Kroger witness Higgins, too speculative. It is best that the Commissjon
determine the inclusion or exemption of a mercantile customer’'s DSM on a case-by-case
basis. We note that Section 4928.66(A)(2)(c), Revised Code, provides, in pertinent part,
the following:

Any mechanism designed to recover the cost of enetgy efficiency and
peak demand reduction programs under divisions (A)(1)(a) and (b) of this
section may exempt mercantile customers that commit their demand-
response or other customer-sited capabilities, whether existing or new, for
integration into the electric distribution utility’s demand-response, energy
efficiency, or peak demand reduction prograrms if the commission
determines that that exemption reasonably encourages such customer to

commit those capabilities to those programs.

This provision of the statute permits the Corrunission to approve a rider that exempts.

mercantile customers who commit their capabilities to the electric utility,. However, the

~ statute does not dictate a minimum consumption level. For these reasons, the
Comumission rejects Kroger's proposal. -

5 I re Duke Energy Ohio, Inc., Case No, 08-920-EL-§50, et aL, Opinion and Order (December 17, 2008)
(Duke ESF Order).
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()  Energy Efficiency and Peak Demand Reduction Programs

The Companies propose ten energy efficiency and peak demand reduction
programs that will be refined and supplemented at the completion of the Market Potential
Study through the creation of a working collaborative group of stakeholders.

As part of the Companies’ energy efficiency and peak demand reduction plan, the
Companies propose to spend $178 million on the following programs: (1) Residential
Standard Offer Program, Small Commercial and Industrial Standard Offer Program,
Commercial and Industrial Standard Offer Programy; (2) Targeted Energy Efficient
Weatherization Program; (3) Low Income Weatherization Program; (4) Residential and
Small Commercial Compact Fluorescent Lighting Program; (5) Commercial and Industrial
Lighting Program; (6) State and Municipal Light Emitting Diode Prograny (7) Energy
Star® New Homes Program; (8) Energy Star® Home Appliance Program; (9) Renewable
Energy Technology Programy; (10} Industrial Process Partners Program (Cos. Ex. 4 at 20-
22). OFG supports the Companies EE/PDR rider as a reasonable proposal (OEG Ex. 2at
13). OPAE generally supports the Companies proposed programs as reasonable for low-
income and moderate income customers. However, OPAE requests that the Companies
be required to empower the collaborative to design appropriate programs, provide
funiding for existing programs that can rapidly provide enetgy efficiency and demand
response reductions, and to retain a third-party administrator to manage program
implementation (OPAE Ex. 1 at 16-17; OPAE/ APAC Br. at 21.22),

Staff also generally approves of the Companies’ demand-side management and
energy efficiency programs. However, Staff notes that certain of AEP-Chio’s programs
are expensive and should be required to comply with the Total Resources Cost Test (Staff
Br. at 17-19; Staff Ex. 3 at 6-11).

OCC makes five specific recommendations (OCC Ex. 5 at 9). First, OCC contends
that the Companies DSM programs for lJow-income residential customers are adequate
but should be available to all residential customers in Ohjo. Second, OCC recommends
that AEP-Ohio work with Columbia Gas of Ohio, Inc., to develop a one-stop home
performance program in year two of the ESP. Third, OCC recommends that programs for
consumers above 175 percent of the federal poverty level should be competitively bid and
customers charged for services according to a sliding fee scale based on income. Fourth,
like Staff, OCC contends that all programs should be evaluated for cost-effectiveness
pursuant to the Total Resource Cost Test. Finally, OCC expresses concern regarding the

administrative costs of the programs, in comparison to-energy _efficiency prograrns
offered by other Ohio utilities and recommends that the administrative cost of the DSM
program (administrative, educational, and marketing expenses) be determined by the
collaborative, and limited to 25 percent of the program costs to ensure that the majority of
the program dollars reach the customers {Id.).
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The Commission directs, as the Companies submit in their ESP, that the
collaborative process be used to contain administrative cost of the EE/PDR programs and
to ensure, with the possible exception of low-income weatherization programs, that all
programs comply with the Total Resource Cost Test. We do not agree with OPAE/APAC
that a third-party administrator is necessary to act-as a liaison between the Companies
and the collaborative. Thus, the Companies should proceed with the proposed EE/PDR
programs proposed in its ESP as justified by the market project study and as refined by
the collaborative.

(d) Interruptible Capacity

The Companies count their interruptible service towards their peak demand
reduction requirements in accordance with Section 4928.66{A)(2)(b), Revised Code. More
specifically, the Companies propose to increase the limit of OP's Interruptible Power-
Discretionary Schedule (Schedule IRP-D) to 450 Megawatls (MW} from the current limit
of 256 MW and to modify CSP's Emergency Curtailable Service (ECS) and Price
Curtailable Service (PCS) to make the services more attractive to customers. The
Companies request that the Commission recognize the Companies’ ability to curtail
customer usage as part of the peak demand reductions (Cos. Ex. 1 at 5-6). '

Staff advocates that any credits awarded for the anmual peak demand reduction
targets for the Companies’ interruptible programs should only apply when actual
reductions occur (Staff Bx. 3 at 11). OCEA argues that interruptible load should not be
counted toward AEP-Ohio’s peak demand reduction as it is contrary to the intent of 5B
221 to improve grid reliability and would be based on load under the conirol of the
customer rather than AFP-Ohio. Burther, OCEA argues that the Companies would reap
an inequitable benefit from interruptible load (possibly in the form of off-system sales)
that is not reduced at peak which would allow the Companies to sell the load or avoid
buying additional power. OCEA contends that any such benefit is not passed on to
customers (OCEA Br, at 102-103; Tr. Vol. IX at 68-69).

The Companies argue that capacity associated with interruptible customers should
be counted toward compliance with the requirements of Section 4928.66, Revised Code, as
the ability to interrupt is a significant demand reduction resource to AFP-Ohio. Further,
the Companies state that interruptions have a real impact on customers and the
Companies do not want to interrupt service when there is no system or market
requirement to do so (Cos. Ex.1at 6). The Companies note that Section 4928.66(A)}(1)(b),
“Revised Code, requires the eleciric utility to implement programs “designed to-a deve” a
specified peak demand reduction level as opposed to “achieve” a specified level of energy
savings as required by Section 4928.66{A)(1)(a), Revised Code. Staff witness Scheck
admits that the plain meaning of “designed to achieve” and “achieve” are different (Tr.
Vol. VII at 208). The Companies argue that the different language in the statutory
requirements is intended to recognize the differences between energy efficiency programs
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and peak demand reduction programs. As such, the Companies contend that Staff's
position i3 not supported by the language of the statute and it does not overcome the
policy rationale presented by the Companies. The Companies also note that, in the
context of integrated resource planning, interruptible capabilities are counted as capacity
and evaluated in the need to plan for new power facilities. Finally, the Companies note
that the Commission defines native load as internal load minus interruptible load.* For
these reasons, the Companies contend that their interruptible capacity should be counted
toward their compliance with the peak demand reduction benchmarks (Cos. Br. 114-115;
Cos. Reply Br. at 90-93).

Further, the Companies claim that interruptible customers receive a benefit in the
form of a reduced rate for taking interruptible service irrespective of whether their service
is actually curtailed. AEP-Ohio notes that it includes such interruptible service as a part
of its supply portfolio, unlike the PJM demand response programs, which is based on
PIM’s zonal load. Therefore, AFP-Ohio asserts there is no disparate treatment between
counting interruptible capabilities as part of peak demand reduction compliance
requirements and prohibiting retail participation in wholesale PJM demand reduction
programs {Cos. Reply Br. at 90-91). Further, as to OCEA’s claims regarding interruptible
customer load, the Companies argue that the assertions are without merit or basis in the
statute. The Companies argue that counting interruptible load fits squarely within the
stated intent of the statute that programs be “designed to achieve” peak demand
reduction and facilitates the ability to avoid the construction of new power plants. As to
the customer's control of interruptible load argument, the Companies note that the
customer has a choice to “buy through” to obtain replacement power at market prices to
avoid curtailment and in such situations the Companies” supply portfolio is not affected.
Regarding OCEA’s assertion that the Companies might benefit from the associated
interruption, AEP-Obio acknowledges that off-system sales are indirectly possible, as are
other circumstances, based on the market price. Nonetheless, AEP-Ohio argues that such
does not alter the fact that AEP-Ohio's retail supply obligation is reduced and the supply
portfolio is not accessed to serve the retail customer. Accordingly, AEP-Ohio asserts that
interruptible tariff capabilities should count toward the Companies’ peak demand
reduction compliance requirermnents.

The Commission agrees with the Staff and OCEA that interruptible load should
not be counted in the Companies’ determination of its EE/PDR compliance requirements
unless and until the load is actually inferrupted. As the Companies recognize, it is

imperative, with regard to the PJM demand response programs, that the Companies have

2% See proposed Rule 4901:5-5-01Q), Q.A.C., In the Matter of the Adoption of Ruies for Alternative and
Renewabie Energy Technologies and Resources, and Emission Centrol Reporking Requirements, and Amendment
of Chapters 4901:5-1, 4901:5-3, 4901L5-5, and 4901:5-7 of the Ohio Adminisirative Code, Pursuani o Chapler
4928, Revised Code, to Implement Senate Bill No. 221, Case No. 08-886-EL-ORD (Green Rules).
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some control or commitment from the customer to be included as a part of AEP-Ohio’s
Section 4928 66, Revised Code, compliance requirements.

Further, the Commission emphasizes that we expect that applications filed
pursuant to Section 4928.66(A)(2)(b), Revised Code, to be injtiated by the electric utility
only when the circumstances are justified. At the time of such filing by an electric utility,
the Commission will determine whether the electric utility’s continned compliance is
possible under the circumstances.

4. Economic Development Cost Recovery Rider and the Parinership
with Ohio Fund

The Companies’ ESP application includes an unavoidable Fconomic Development
Rider as a mechanism to recover costs, incentives and foregone revenue associated with
new or expanding Commission-approved special arrangements for economic
development and job retention. The Companies propose quarterly filings to establish
rates based on a percentage of base distribution revenue subject to a true-up of any under-
or over-collection in subsequent quarterly filings, In addition, the Companies propose the
development of a “Partnership with Ohio” fund from shareholders. The fund would
consist of a $75 million commitment, $25 million per year of the ESP, from shareholders.
The Companies’ goal is for approximately half of the fund to be used to provide
assistance to low-income customers, including energy efficiency programs for such
customers, and the balance to be used to atiract and retain business development within
the AEP-Ohio service area (Cos. Ex. 1 at 12; Cos. Ex. 3 at 15-16; Cos, Ex. 6 at 49; Tr. Vol Il
at 115-119). :

QCC proposes that the Commission continue its policy of dividing the recovery of
forgone revenue subsidies equally from AFP-Chio’s shareholders and customers or
require shareholders to pay a larger percentage. Further, OCC expresses some concern
that the rider may be used in an anti-competitive manner as it is not likely that incentives
and/or discounts will be offered to shopping customers. To address OCC's
anticompetitive concerns, OCC proposes that the Comumission make the economic
development rider avoidable or establish the charge as a percentage of the customer’s
entire bill rather than a percentage of distribution charges. OCC also recommends that all
parties participate in the initial and annual review of the economic development contracts
and that, at the annual review, if the customer has not fulfilled its obligation, the
arrangement be cancelled, the subsidy paid back, and the Companies directed to credit

* —the rider for the discounts (OCC Ex. 1 at4-8; OCEA Br. at 104-106).

The Companies contend that Section 4905.31, Revised Code, as amended by 5B 221,
explicitly provides for the recovery of foregone revenues for entering into reasonable
arrangements for economic development and, thus, OCC's recommendation to continue
the Commission’s previous policy is misplaced. Further, the Companies note that the
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Commission’s approval of any special arrangement will include a public interest
determination. Thus, the Companies argue that OCC’s recommendation for all parties o
initially and annually review economic development arrangements is unnecessary,
bureaucratic and burdensome, and should be rejected. The Companies contend that
economic development and full recovery of the foregone revenue for econormic
development is consistent with SB 221 and a significant feature of the Companies” ESP,
which should not be modified by the Commission (Cos. Br. at 132).

The Commission finds that OCC’s concerns are unfounded and unnecessary at this
stage. The Commission is vested with the authority to review and determine whether or

not economic development arrangements are in the public interest. OCC's request is
denied.

OPAE and APAC argue that the Companies have not provided any assurances that
the $75 million will be spent from the Partnership with Ohio fund if the Commission
modifies the ESP and fails to state how much of the fund will be spent on low-income, at-
risk populations (OPAE/ APAC Br. at 19-20). The Companies submit that, if the ESP is
modified, they can then evaluate the modified ESP in its entirety to determine whether
this fund proposal contained in the ESP requires elimination or modification (Tr. Vol. Il
at 137-138; Tr. Vol. X at 232-233).

While the Partership with Ohio fund is a key component of the ecomomic
development proposal, in light of the modifications made to the ESP pursuant to this
opinion and order, we find that the Companies’ shareholders should fund the Partnership
with Ohio fund, at a minimum of $15 million, over the three-year ESP period, with all of
the funds going to low-income, at-risk customer programs. Accordingly, we direct AEP-
Ohio to consult with Staff to administer the program established herein,

C. Line Extensions

In its ESP, AEP-Ohio proposes to modify certain existing line extension policies
and charges included in its schedules (Cos. Ex. 10 at 5-14). Specifically, the Companies .
‘requested a modification to their definition of line extension and system improvements, a
continuation of the up-front payment concept established in Case No. 01-2708-EL-COL%
an increase in the up-front residential line extension charges, implementation of a
wuniform, up-front line extension charge for all nonresidential projects, the elimination of
the end use customer's monthly surcharge, and the elimination of the alternative
-~ construction option (fd- at 34;6-7,10-12).

2 In the Matter of the Commission’ s Investigation into the Policies and Procedures of Ohio Power Compary,
Columbus Southern Power Company, The Cleveland Electyic Mwminzting Company, Ohia Edison Company, The
Toledo Edison Company and Monongahela Power Contpany Regarding the Installation of New Line Extensions,
Case No. 01-2708-EL-COL, et al., Opinion and Order (November 7, 2002).
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Staff testified that distribution-related issues and costs, such as those related to line
extensions, be examined in the context of a distribution rate case {Staff Ex. 13 at 4). TEU
concurred with Staff’s position (IEU Br. at 25). OCC also agreed and added that ABP-
Ohie should be required to demonstrate in that rate proceeding that its costs related to
line extensions have substantially increased, thereby justifying AFP-Chio’s proposed
increase to the up-front residential line extension charges (OCEA Br. at 87).

Per SB 271, the Commission is required to adopt uniform, statewlide line extension
rules for nonresidential customers within six months of the effective date of the law. The
Commission adopted such rules for nonresidential and residential customers on
November 5, 20082 Applications for rehearing were filed, which the Commission is still
considering. Accordingly, the niew line extension rules are not yet effective.

_ The Comrission finds that AEP-Ohio has not demonstrated that its proposal o
continue, in its ESP, its existing line extension policies regarding up-front payments, with
modifications, is consistent with SB 221 or advances the policy of the state. Therefore, in
light of the SB 221 mandate that the Commission adopt statewide line extension rules that
will apply to ABP-Ohio, we do not believe that it makes sense to adopt a unique policy for
AEP.Ohio at this time. As such, the Companties” ESP should be madified to eliminate the
provision regarding line extensions, which would have the effect of also eliminating the
alternative construction option as requested by the Companies. AEP-Ohio is, however,
directed- to account for all line extension expenditures, excluding premium services, in
plant in service until the new line extension rules become effective, where the recovery of
such will be reviewed in the context of a distribution rate case. The Companies may
continue to charge custormers for premium services pursuant to their existing practices. .

V. TRANSMISSION

In its ESP, the Companies requested to retain the current TCRR, except the
marginal loss fuel credit will now be reflected in the FAC instead of the TCRR. We
concur with the Companies’ request. We find the Companies’ request to be consistent
with our determination in the Companies’ recent TCRR Case,® and thus, approve the
TCRR rider as proposed by the Companies. Additionally, as contemplated by our prior
order in the TCRR Case, any overrecovery of transmission loss-related costs, which has

28 Sep In the Matter of the Commission’s Review of Chapters 4901°1-9, 4901:1-10, 4901:1-21, 4601:1-22, 4901:1-23,
4901:1-24, and 4901:1-25 of the Ohig Administrative Code, Case No. 06-653-EL-ORD), Finding and Order
(November 5, 2008), Entry on Rehearing (December 17, 2008) (06-653 Case).

29 In the Matter of the Application of Columbus Southern Power Company and Ohio Power Compuny to Adjust

Each Company's Transmission Cost Recovery Rider, Case No. 08-1202-EL-UNC, Finding and Order
(December 17, 2008) (TCKR Case).
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occurred due to the timing of our approval of the Companies’ ESP and proposed FAC,
shall be reconciled in the over/underrecovery process in the Companies” next TCRR rider
update filing.

VL. OTHER ISSUES

A. Corporate Separation

1. Functional Separation

In its ESP application, AEP-Ohio requested to remain functionally separated for the
term of the ESP, as was previously authorized by the Commission in the Companies’ rate
stabilization plan proceeding,30 pursuant to Section 4928.17(C), Revised Code (Cos. App.
at 14; Cos. Br. at 86). The Companies also requested to modify their corporate separation
plan to allow each company to retain its distribution and, for now, transmission assets
and that, upon the expiration of functional separation, the Companies would sell or
transfer their generation assets to an affiliate (Id.).

Staff testified that the Companies’ generating assets have not been structurally
separated from the operating companies (Staff Ex. 7 at 2-3). Staff also recommended that,
in accordance with the recently adopted corporate separation Tules issued by the
Commission in the SSO Rules Case! the Companies should file for approval of their
corporate separations plan within 60 days after the rules become effective. Furthermore,
Staff proposes that the Companies’ corporate separation plan should be audited by an
independent auditor within the first year of approval of the ESP, the audit should be
funded by the Companies, but managed by Staft, and the audit should cover compliance
with the Commission’s rules on corporate separation (Staff Fx. 7 at 3-4). No party
opposed AEP-Ohio’s request to remain functionally separate.

Accordingly, the Commission finds that, while the ESP may move forward for
approval, as noted by Staff, in accordance with our recently adopted rules in the S50
Rules Case, the Companies must file for approval of their corporate separation plan
within 60 days after the rules become effective.

30 I ye Colurabus Southern Power Company and Ohio Power Compaity, Case No. 04-163-EL-UNC, Opinfon and
Order at 35 (January 26, 2005).

31 In the Matter of the Adoption of Rules for Standard Service Offer, Corporute Separation, Reasonable
Arrangements, and Transmission Riders for Electric Utilities Pursuant to Sections 492814, 4928.17, and
4905.31, Revised Code, as amended by Amended Substitite Senafe Bill No. 221, Case No. 05-777-EL-ORD,
Finding and Order (September 17, 2008), and Entry on Rehearing (Febraary 11, 2009) (850 Rules Case).
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2. Transfer of Generating Assets

The Companies request authorization for (5P to sell or transfer two recently
acquired generating facilities (Waterford Energy Center and the Darby Electric
Generating Station) that have not been included in rate base for ratemaking purposes and
the costs of operating and maintaining the plants are not built into the current rates) (Cos.
Ex. 2-A at 42; Cos. Ex. 2-E at 20). CSP purchased the Waterford Energy Center, a natural
gas combined cycle power plant, on September 28, 2005, which has a generating capacity
of 821 MW (Cos. App. at 14). On April 25, 2007, CSP purchased the Darby Electric
Generating Station, a natural gas simple cycle generating facility, with a generating
capacity of 430 MW and a summer capacity of approximately 450 MW (Id.). Although
AEP-Ohio is requesting authority to transfer these generating assets pursuant to Section
4978 17(E), Revised Code, CSP has no immediate plans to sell or transfer the generating
facilities. 1f AEP-Ohio obtains authorization to sell these generating assets through this
- proceeding, AEP-Chio will notify the Commission prior to any such transaction (Id. at
15).

Through its application, the Companies also notify the Comumission of their
contractual entiflements/arrangements to the output from the QOhio Valiey Electric
Corporation generating facilities and the Lawrenceburg Generation Station that the
Companies intend to sell or transfer in the future, but argue that any sale or transfer of
those entitlements do not require Commission authorization because the entitlements do
not represent generating assets wholly or partly owned by the Companies pursuant to
Section 4928.17(F), Revised Code (Id.).

The Companies argue that, if the Cornmission does not grant authorization to
transfer these plants or entitlements, then any expense related to the plants or
entitlements not recovered in the FAC should be recovered in the non-FAC portion of the
generation rate (Cos. Br. at 89; Cos. Bx. 2-E at 20-21). AEP-Ohio states that this rate
recovery would include approximately $50 million of carrying costs and expenses related
to the Waterford Energy Center and the Darby Hlectric Generating Station annually, and
$70 million annually for the contract entitlements {dd.).

Staff witness Buckley testified that, while Staff does not necessarily disagree with
the proposal to transfer the Waterford Energy Center and the Darby Electric Generating
Station facilities, Staff believes that the transfers could have a potential financial and
policy impact at the time of the transfer (Staff Ex. 7 at 3). Thus, Staff recommended that
the Companies file a separatton app'iicatian;’in"’accardaﬁeekvé&afﬂ{eeamgéssimisﬁs&
rules, at the time that the transfer will occur (Id.). Several other parties agree that, in the
absence of a current plar to sell or transfer, the Commission should not approve a future
sale or transfer. Rather, the parties argue that the Companies should seek approval,
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pursuant to Section 4928.17(E), Revised Code, at the time of the actual sale or transfer
(OCEA Br. at 100; IEU Br. at 26-27; OEG Br. at 16},

The Cormmission agrees with Staff and the intervenors that the request to transfer
the Waterford Energy Center and the Darby Eleciric Generating Station facilities, as well
as any contractual entitlements/arrangements to the output of certain facilities, is
premature. AEP-Ohic should file a separate application, in accordance with the
Commission’s rules, at the time that it wishes to sell or transfer these generation facilities.
The Commission, however, recognizes that these generating assets have not and are not
included in rate base and, thus, the Companies cannot collect any expenses related
thereto, even if the facilities or coniractual outputs have been used for the benefit of Chio
customers. If the Commission is going to require that the electric utilities retain these
generating assets, then the Commission should also allow the Companies to recover Ohio
customers’ jurisdictional share of any costs associated with maintaining and operating
such facilities. Accordingly, we find that while the Companies still own the generating
facilities, they should be allowed to obtain recovery for the Ohio customers’ jurisdictional
share of any costs associated therewith. Thus, we believe that amy expense related to
these generating facilities and contract entitlements that are not recovered in the FAC
shall be recoverable in the non-FAC portion of the generation rate ag proposed by the
Companies. The Commission, therefore, directs AEP-Chic to modify its ESP consistent
with our determination herein.

B. Possible Early Plant Closures

The Companies include as a part of their application in these cases a request for
authority to establish a regulatory asset to defer any unanticipated net cost associated
with the early closure of a generating unit or units. The Companies assert that, during the
TSP period, generating units may experience failures or safety issues that would prevent
the Companies from continuing o cost-effectively operate the generation unit prior to the
end of the depreciation accrual (unanticipated shut down) (Cos. App. at 18-19; Cos. Ex. 2-
A at 51-52). The Companies request authority 0 include net early closure cost in Account
182.3, Other Regulatory Assets. In the event of an unanticipated shut down, the
Companies state they will timely file a request with the Commission for recovery of such
prudent early closure costs via a non-bypassable rider over a relatively short period of
time. The Companies are requesting that the rider include carrying cost at the WACC rate
(Cos. App. at 18-19; Cos. Ex 6 at 25-26). The Companies also request authority to come
before the Commission to determine the appropriate treatrnent for accelerated

“depreciation and other ret earlyﬂﬁsmeffcas'ﬁfmfﬂa&e%ntfthaftfthe‘,Cmnpanie&ﬁm it
necessary to close a generation plant earlier that otherwise expected {earlier than
anticipated shut down) (Cos. Ex. 6 at 28).
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OCEA posits that the Companies’ request for accounting treatment for early plant
closure is wrong and should be rejected. OCEA reasons that the plant was included in
cate base under traditional ratemaking regulation to give the Companies the opportunity
to earn a return on the investment and the Companies accepted the risk that the plant
might not be fully depreciated when it was removed from service,. OCEA asserts it is not
appropriate to guarantee the Companies recovery of their investment. 1f the Commission
determines to allow the Companies to establish the requested accounting treatment,
OCEA asks that the Commission adopt the Staff’s “offset” recommendation (OCEA Br. at
102).

Staff argues that the value of the generation fleet was determined in the
Companies’ ETP cases32 wherein, pursuant to the stipulation, AFP-Ohio agreed not to
impose any lost generation cost on s itching customers during the market development
period. Staff notes that, although the economic value of the generation plants was never
specifically addressed by the Commission, it is reasonable to assume that the net value of
the Companies’ fleet was not stranded. Accordingly, Staff opposes the Companies’
requests to impose on customers the cost or risk of uneconomic plants without accounting
for the offset of the positive economic value of the rest of the Companies’ generation
plants (Staff Bx. 1 at 8).

Based on the record in this proceeding, the Commission is not convinced that it is
appropriate to approve the Companies’ request for recovery of net cost associated with an
unanticipated shut down. Despite the arguments of the Companies to the contrary, we
are persuaded by the arguments of the Staff that there may be offsetting positive value
associated with the Companies generation fleet. Accordingly, while we will grant the
Companies the authority to establish the accounting mechanism to separate net early
closure cost, the Companies must file an application before the Commission for recovery
of such costs, Accordingly, this aspect of the Companies’ ESP application is denied. Asto
the Companies’ request for authority to file with the Commission to determine the
appropriate treatment associated with an earlier-than-anticipated shut down, the
Cormmission finds this aspect of the application to be reasonable and, accordingly, the
request should be granted.

C.  PIM Demand Response Programs

Through the ESP, the Companies propose O revise certain tariff provisions to
prohibit customers receiving S50 from participating in the demand response programs
offered by PJM, either directly or indirectly _through a third-party. Under the PIM
programs etail customers can receive payment for being available to curtail even if the

32 Ju the Mutter of the Applications of Columbus Southern Power Company and Okio Power Company for Approval
of Their Electric Transition Plans and for Receipt of Transition Revenues, Case Nos. 99-1729-EL-ETT and 99-
1730.L ETP, Opirion and Order at 15-18 (September 28, 2000).
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customer’s service is not actually curtailed. AEP-Ohio argues that allowing its refail
customers receiving S5O to also participate in PJM demand response programs is a no-
win situation for AFP-Ohio and its other customers and inconsistent with the
requirements of 5B 221. The Companies contend that PTM demand response programs
are intended to ensure the proper price signal to wholesale customers, not to address
retail rate issues (Cos. Ex. 1 at 57). AEP-Ohio argues that retail customers should
participate through AFP-Ohio-sponsored and Comimission-approved programs. The
Companies contend that FERC has granted state commissions, or- more precisely, the
“relevant electric retail regulatory authority,” the authority to preclude retail customer
participation in wholesale demand response programs. Wholesale Competiton in Regions
with Organized Electric Markets (Docket Nos. RM07-19-000 and ADO7-7-000), 125 FERC 9
61,071 at 18 CFR Part 35 (Qctober 17, 2008) (Final Rule) (Cos. Br. at 119)

AFP-Ohio notes that it has consistently challenged retail customers’ ability to
participate in such programs and argued that the terms and conditions of its tariff
prohibited such and, therefore, demand response retail ‘participants should not be
surprised by the Companies’ position in this proceeding (Tr. Vol. IX at 212). AEP-Chio
argues that Ohio businesses participating in PJM’s demand response programs have not
invested their own capital or assets, taken any financial risk, or added any value to the
services for which they are being compensated through PJM. The Companies assert, as
stated by Staff witness Scheck, that the PJM demand response programs cost AEP-Ohio’s
other customers as the load of such PJM program participants continues to count toward
the Companies’ Fixed Resource Requirements (FRR) option and such cost is reflected in
AEP-Ohio’s retail rates (Tr. Vol. VII at 165-166).  Further, the PIM program
participant/ customer’s ability to interrupt is of no use to AEP-Chio, as the Companies
claim that PJM’s curtailment request is based on PJM's zonal load and not AEP-Ohio's
peak ioad (Cos. Br. at 122-123). '

The Companies reason that SB 221 includes a process whereby mercantile
customer-sited resources can be committed to the utility to comply with the peak demand
reduction benchmarks as set forth in Section 4928,66(A)(2)(d), Revised Code. TFurther,
AEP-Ohio argues that it is unclear how the interruptible capacity of a customer
participating in PJM's demand response program can count toward the Companies’
benchmarks without being under the control of the Companies and “designed to achieve”
peak demand reductions as required by the statue. As such, the Companies argue that, if
participation in the PJM demand response program is allowed, PIM will be in direct

_competition with the electric distribution companies’ efforts to comply with energy
efficiency and peak demand reduction benchmarks and thus, render the mercantile
customer commmitment provisions largely ineffective. For these reasons, AEP-Ohio states
that it should incorporate participation in PJM’s demand response programs through
AEP-Ohio and AEP-Ohio would then be in a position to pass some of the economic
benefits associated with participation in PJM prograrms on to retail customers through
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complementary retail tariff programs and to pursue mercantile customer-sited
arrangements to achieve benchmark compliance, thus allowing the Companies to avoid
duplicate supply costs (Cos. Br. at 124-126).

This aspect of the Companies’” ESP proposal is opposed by Integrys, OMA,
Commercial Group, OEG, and JEU. Most of the intervenors contend that AEP-Ohio, in
essence, considers retail customer participation in FJM programs the reselling of power
provided to them by AEP-Ohio. Integrys makes the most comprehensive arguments
opposing AEP-Ohio’s request for approval to prohibit customer participation in the FJM
demand response programs. Integrys argues that 18 CEX. 35.28(g} only permits this
Commission to prohibit a retail customer’s participation in demand response programs at
the wholesale Jevel through law or regulation. Section 18 C.F.R. 35.28(g) states:

Each Commission-approved independent system operator and regional
transmission organization must permit a qualified aggregator of retail
customers to bid demand response on behalf of retail customers directly
into the Commission-approved independent system operator’s or regional
transmission organization’s organized markets, unless the laws and
regulstions of the relevant electric retail regulatory authority expressly do not
permit u retail customer fo participate. [Emphasis added.]

Thus, Integrys reasons that a ban on participation in wholesale demand response
programs through AFP-Ohio’s tariff is not equivalent to an act of the General Assembly
or rule of the Commission. Accordingly, Integrys reasons that any attempt by the
Commnission to prohibit participation in this proceeding is beyond the authority granted
by FERC and will be preempted. Further, Integrys and Constellation argue that AEP-
Ohio has failed to state under what authority the Commission could bar customer
participation in FJ]M’s demand response and reliability programs. Constellation and
Integrys posit that it is not in the pubkic interest for the Commission to approve the
prohibition from participation in such programs (Constellation Br. at 20-23; Constellation
Bx. 2 at 18; Integrys Ex. 2 at 15; Integrys Br. at 2).

Even if the Commission concludes that it has the authority to grant AEP-Ohio’s
request to revise the tariff as requested, Integrys asserts that the Companies have not met
their burden to justify prohibiting participation in PJM demand response programs.
Integrys asserts that the request is not properly a part of the ESP applications and should
have been part of an application not for an increase in rates pursuant to Section 4909.18,

Revised Code. Nonetheless, Integrys concludes that under Section 4928.143 or Section
4909.18, Revised Code, the burden of proof is on the electric utility company to show that
its proposal is just and reasonable.
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The Companies, according to Integrys and the Commercial Group, have failed to
present any demonstration that the Comparies’ programs are more beneficial to
customers than the PJM programs. On the other hand, Integrys asserts that the PIM
programs are more favorable to customers than the programs offered by AEP-Ohio as to
notification, the number of curtailments per year, the hours of curtailments, payments
and payment options, and penalties for non-compliance (Integrys Ex. 2 at 10-1%
Commercial Group Br. at 9). In addition, certain interveners note, and the Companies
agree, that PJM has not curtailed any customers since AEP-Chio joined PJM (Tr. Vol IX at
48). Furthermore, the intervenors contend that participation in the demand response
programs provides improved grid reliability and improved efficiency of the market due
to competition {(Integrys Ex. 2 at B).

Integrys also notes that the Ohio customers receive significant financial benefits
from load serving entities beyond Ohio (Tr. Vol. IX at 52-52, 118). Integrys argues that
AEP-Ohio wishes to ban customer participation in wholesale demand response programs
to facilitate the increase in OSS of capacity to the benefit of the Companies’ shareholders.
Integrys reasons that because AEP-Ohio can count load enrolled in its interruptible
service offerings as a part of the PJM ILR demand response program, the Companies will
receive credit against its FRR copumitment. The Companies, according to Integrys, hope
that additional load will come from the customers currently participating in FPJM's
derrand response programs in Ohio (Tr. Vol. IX at 53-58; Integrys Br. at 20-22). Integrys
proposes, as an alternative to prohibiting customer participation in wholesale demand
response programs, that the Commission count participation in the programs towards
AEP-Ohio’s peak demand reduction goals in accordance with the requirements of Section
4928 66, Revised Code. Integrys argues that the load can be certified, as it is today with
the PJM demand response prograims, ot the electric services company could be required
to register the committed load with the Comrnission. -

Furthermore, Integrys reasons that the Commission can not retroactively interfere
with existing contracts between customers and the customer’s electric service provider in
relation to the commitment contracts with PJM. With that in mind and if the Commission
decides to grant AEP-Ohio’s request to prohibit participation in wholesale demand
response programs, Integrys requests that customers currently committed to participate
in PJM programs for the 2008-2009 planning period and the 2009-2010 planning period be
permitted to honor their commitments (Integrys Br. at 27-28).

, Integrys argues that the Companies’ claim that taking SSO and participating in a

wholesale demand response program is a resale of power and a violation of the terms and
conditionis of their tariffs is misplaced. Integrys opines that there is no actual resale of
energy, but, instead, there is a reduction in the customer’s consumption of energy upon a
call from the regional transmission operator (in this case, PJM). The customer i3 not
purchasing energy from AEP-Ohio, so any energy purchased by AEP-Ohio can be
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transferred to another purchaser. Thus, Integrys asserts that AEP-Ohio’s argument
regarding, participation in a wholesale demand response program is fiction and not based
on FERC's interpretation of participation in such programs. Finally, Integrys contends
that AFP-Ohio’s proposal is a violation of Section 4928.40(D), Revised Code, as such
prohibits electric utilities from prohibiting the resale of electric generation service.

The Commercial Group asserts, that because AFP-Ohio has not performed any
studies or analyses, the Companies’ assertion that wholesale demands response programs
must be different from a demand response program offered by AFP-Chio is unsupported
by the record (Tr. Vol. IX at 47). The Commercial Group requests that the Companies be
directed to design energy efficiency and demand response programs that incorporate all
available programs (Commercial Group at Br. 9.

OFEG argues that, to the extent there are real benefits to the Companies as well as to
fhejr retail customers in the form of improved grid reliability, AEP-Ohio should be
required to offer PJM demand response programs to its large industrial customers by way
of a tariff rider or through a third-party supplier (OEG Ex. 2 at 13). IEU adds that the
Companies currently use the capabilities of their interruptible customers to assist the
Companies in satisfying their generation capacity requirements to PJM. According to
TEU, SB 221 gives mercantile customers the option of whether or not to dedicate their
customer-sited capabilities to the Companies for integration into the Companies’ portfolio
(IEU Ex. 1 at 12).

Constellation argues that AEP-Ohio’s proposal violates Section 4928.20, Revised
Code, and the clear intent of 5B 221. Further, Constellation argues that approving AEP-
Ohio’s request to prohibit Ohio businesses from conservation programs during this
period of economic hardship is ill-advised, especially considering that other businesses
with which Ohio businesses' must compete are able to participate in the PJM programs.
As such, consistent with the Commission’s decision in Duke's ESP case (Case No. 08-920-
EL-SS0, et al.), Constellation encourages the Comuission to reject AEP-Ohio’s request %0
prohibit SSO customers from participating in PJM demand response programs and give
Ohio’s business customers all available opportunities to reduce demand, conserve energy,
and invest in conservation equipment (Constellation Br. at 23). OMA supports the claims
of Constellation (OMA Br. at 10). '

First, we will address the claims regarding the Commission’s authority, ot as
claimed by Integrys, the lack of authority, for the Commission to determine whether or

not Ohio’s retail customers are permitted to- participate in-wholesale demand response
programs. The Commission finds that the General Assembly has vested the Comunission
with broad authority to address the rate, charges, and service issues of Ohio’s public
utilities as evidenced in Title 49 of the Revised Code. Accordingly, we consider this
Corrmission the entity to which FERC was referring in the Final Rule when it referred to
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the “relevant electric retail regulatory authority.” We are not convinced by Integrys

arguments that a specific act of the Ceneral Assembly is necessary to grant the
Commission the authority to determine whether or not Ohio's retail customers are
permitted to participate in the RTO's demand response prograims.

Next, the Commission acknowledges that the PJM programs offer benefits to
program participants. We are, however, concerned  that the record indicates that PJM
demand response programs cost AEP-Ohio’s other customers as the load of AEP-Ohio’s
FRR and the cost of meeting that requirement is reflected in AFP-Ohio’s retail rates.
Finally, we are not convinced, as AEP-Ohio argues that a customer’s participation it
demand response programs is the resale of energy provided by AEP-Ohio. For these
reasons, we find that we do not have sufficient information to consider both the potential
benefits to program participants and the costs to Ohio ratepayers to determine whether
this provision of the ESP will produce a significant net benefit to AEP-Ohio consumers.
The Commission, therefore, concludes that this issue must be deferred and addressed in a
separate proceeding, which will be established pursuant to a subsequent entry. Although
we are not making a determination at this time as to the appropriateness of such a
provision, we direct AEP to modify its ESP to eliminate the provision that prohibits
participation in PJM demand response programs.

D. Integrated Gasification Combined Cycle (IGCC)

In Case No. 05-376-EL-UNC, the Commission concluded that it was vested with
the authority to establish a mechanism for recovery of the costs related to the design,
constriction, and operation of an IGCC generating plant where that plant fulfills AEP-
Ohio’s POLR obligation and, therefore, approved the Phase I cost recovery mechanism
included in the Companies’ application®  Applications for rehearing of the
Commission’s IGCC Order were timely filed and by entry on rehearing issued June 28,
2006, the Commission denied each of the applications for rehearing (IGCC Rehearing
Entry). Further, the 1GCC Rehearing Entry conditioned the Commission’s approval of the
application, stating that: (a) all Phase | costs would be subject to subsequent audit(s) to
determine whether such expenditures were reasonable and prudently incurred to
construct the proposed IGCC facility; and (b} if the proposed IGCC facility was not
constructed and in operation within five years after the date of the entry on rehearing, all
Phase I charges collected must be refunded to Obio ratepayers with interest.

In this ESP proceeding, AEP-Ohio witness Baker testified that, although the

' Companies have not abandoned thefr interest in ¢ onstructing and operating an 1GCC

facility in Meigs County, Ohio, certain provisions of SB 221 are a barrier to construction
and operation of an IGCC facility. As AFP-Ohio interprets 5B 221, the Companies may be

3 1y re Columbus Southern Power Company and Ohio Power Company, Case No. 05-376-EL-UNC, Opinion and
Order (April 10, 2006) (IGCC Order).
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required to remain in an ESP to assure an opportunity for cost recovery for an 1GCC
facility; the construction work in process (CWIP) provision which requires the facility to
be at least 75 percent complete before it can be included in rate base; the limit on CWIF as
a percentage of total rate base which the witness contends causes particular uncertainties
since the concept of a generation rate base has no applicability under SB 221; and the
effect of “mirror CWIP” (Cos, Ex. 2-A at 52-56). The Companies assert that not only are
fhese barriers to the censtruction of an IGCC facility but also to any base load generation
facility in Ohio. Nonetheless, the Companies state that they are encouraged by the fact
that SB 221 recognizes the need for advanced energy resources and clean coal technology,
such as an IGCC. Finally, the Companies’ witness notes that, since the time the
Compartes proposed the IGCC facility, CSP has acquired additional generating capaciiy.
According to Company witness Baker, the Companies hope to work with the Governox's
administration, the General Assembly, and other interested parties to enact legislation
that will make an IGCC facility in Meigs County a reality (Cos. Ex. 2-A at 55-56).

OCEA opines that SB 221 did not eliminate the existing requirement that electric
utilities must satisfy to earn a return on CWIP and, since the Companies do not ask for the
Commission to make any determination in this proceeding or at any definite time in the
future as to the IGCC facility, the Commission should take no action on this issue (OCEA
Br. at 98-99).

The Commission notes that the Ohio Supreme Court remanded, in part, the
Commission’s 1GCC Order, for further proceedings and, accordingly, the matter is
currently pending before the Commission. Further, as OCEA asserts, there does not
appear to be any request from the Companies as to the IGCC facility in this proceeding,
~ Accordingly, we find it inappropriate to rule, at this time, on any matter regarding the
Meigs County IGCC facility in this proceeding. We will address the matter as part of the
pending IGCC proceeding, '

E. Alternate Feed Service

As part of the ESP, the Companies propose a new alternate feed service (AFS)
schedule. For customers who desire a higher level of reliability, a second distribution
feed, in addition to the customer's basic service, will be offered. Existing AEP-Ohio
customers that are currently paying for AFS will continue to receive the service at the
same cost under the proposed tariff, Existing customers who have AFS and are not
paying for the service will continue to receive such service until AEP-Ohio upgrades or

otherwise makes a new )ﬁ‘feﬁmﬂ'ﬁ{aﬁ]ﬁﬁ%%ﬁ—?r@!lidefmiﬂihmfcm, At

such time, the customer will have 6 months to decide to discontinue AFS, take partial
AFS, or continue AFS and pay for the service in accordance with the effective tariff
schedule (Cos. Ex. 1 at 8). While OHA supports the implementation of an AFS schedule
offering with clearly defined terms and conditions, OHA takes issue with two aspects of
the AES proposal. OHA witness Solganick testified that it is his understanding that the
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customer will have six months after the customer is notified by the compary to make a
decision (OHA Ex. 4 at 15). However, OHA witness Solganick advocated that six months
was insufficient because critical-use customers, like hospitals, require more lead time to
evaluate their electric supply infrastructure and needs (Id.). As such, he argued that 24
months would be more appropriate for planning purposes (Id.). Moreover, OHA argued
that, because this issue involves the overall management and cost of operating AFP-
Ohio’s distribution system, the Commission should defer consideration of the proposed
AFS until AEP-Ohio’s next distribution rate case where there will be a more deliberate
treatment of the issue as opposed to this 150-day proceeding (OHA Br. at 23). OHA
believes that a distribution rate proceeding would betier ensure that the underlying rate
structure for ATS is correct, similar to the argument for deferring decision on other
distribution rate issues presented in this ESP proceeding (Id.). Staff and TEU also agree
that the issue should be addressed in a distribution rate case (Staff Ex. 1 at 4; [EU Ex. 10 at
11). However, IEU further recommends that the Commission deny the Companies’
request because it is not based on prudently incurred costs (IEU Br, at 25-26).

The Companies retort that, while they may have some flexibility as to the notice
provided customers, such notice is limited by the Companies’ planning horizon for
distribution facilities and the lead time required fo complete construction of upgraded
AFS facilities (Cos. Reply Br. at 122). The Companies reason that, while more than 6
months may be feasible, anything more than 12 months would not be prudent and, in
certain rare circumstances, would not facilitate the construction of complex facilities (id.).
Nonetheless, the Companies stated that they will commit to 12 months notice to existing
AFS customers for the need to make an election of service (Id.). However, the Companies
vehemently opposed deferring approval of their proposed AFS schedule to some future
proceeding, stating that the proposed AFS tariff codifies existing practices currently being
addressed on a customer-by-customer contract addendum basis (Id). Farther, the
Companies argue that IEU has not presented any basis to support the implication that the
AFS schedule will recover imprudently incurred costs (Id. at 123). Thas, AEP-Ohio
contends there is no good reason to delay implementation of the AFS schedule with the
understanding that the Companies will provide up to 12 months notice to existing
customers (Id. at 122-123).

As previously noted in this order in regards to other distribution rate issues, the

- Comrnission believes that the establishment of various distribution riders and rates,

including the proposed new AFS schedule, is best reviewed in a distribution rafe case
‘where all components of distribution rates are subject to review.

F. Net Energy Metering Service

The Companies’ ESP application includes several tariff revisions. More
specifically, the Companies propose toeliminate the one percent limitation on the total
rated generation capacity for customer-generators on the Companies’ Net Energy
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Metering Service (NEMS) and add a new Net Energy Metering Service for Hospitals
(NEMS-H). The Companies note that, at the time the ESP application was filed, they had
filed a proposed tariff modification to the NEMS and Minimum Requirements for
Distribution System Interconnection and Standby Service in Case No, 05-1500-EL-COL34
The Companies state that upon approval of the modifications filed in 05-1500, the
approved modifications will be incorporated into the tariffs filed in the BSP case (Cos. Ex.
1 at 8-9).

OHA identifies two issues with the Companies’ proposed NEMS-H schedule.
First, OHA asserts the conditions of service are unduly restrictive to the extent that
NEMS-H requires the hospital customer-generator’s facility must be owned and operated
by the customer and located on the customer-generator’s premises. OHA asserts that this
requirement prevents hospitals from benefiting from econo ies of scale by utilizing the
expertise of distributed generation or cogeneration companies, centralized operation and
maintenance of such facilities, and shared expertise and expenses. Further, QOHA asserts
that the requirement that the facility be located on the hospital’s premises is a barrier
because space limitations and legal and/or financing requirements may suggest that a
generation facility be located on property not owned by the hospital. OHA argues that
the Companies do not cite any regulatory, operational, financial, or other reason why the
ownership requirement is necessary. Therefore, OHA requests that the Commission
delete this condition of service and require only that the hospital contract for service and
comply with the Compariies” interconnection requirements (OHA Ex. 4 at 8-10).

AEP-Ohio responds that the requirement that the generation facility be on-site and
owned and operated by the customer is a provision of the currently effective NEMS
schedule. Purther, the Companies argue that economies of scale may be accomplished
with multiple hospitals contracting with a third-party to operate and maintain the
generation facilities of each hospital. Further, AFP-Ohio argues that there is no support
for the claim that efficiencies can not be had if the hospital, rather than a third-party
developer, is the ultimate owner of such facilities (Cos. Br. at 128). As to OHA's
opposition to the requirement that the hospital own and operate the generation facility on
its premises, AEP-Ohio contends that such is required based on the language in the
definitions of a customer-generator, net metering system, and gelf-generator at Section
4928 02(A)(29) to (32), Revised Code (Cos. Reply Br. at 124-125).

Second, OHA argues that the payment for net deliveries of energy should include

credits for transmission costs that are avoided and energy losses on the subtransmission
" “and distribution systems that are avoided or reduced, Further, OHA requests that such
payments for net deliveries should be made monthly without a requirement for the

34 Iy the Matter of the Application of the Commisslon’s Review to Provisions of the Federal Energy Policy Act of
2005 Regarding Net Metering, Smart Metering, Demand Response, Cogeneration, and Power Production, Case
No. 05-1500-EL-COI (05-1500).
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customer-generator to request any net payment. The Companies propose to make such
payment annually upon the customer’s request {OHA Bx. 4 at 11-12). The Companies
assert fhat OHA assumes that the customer-generator's activites will reduce
transmission, subtransmission, and distribution line losses and there is no support for
OHA’s contention. Further, AEP-Ohio argues that annual payment is in compliance with
Rule 4901:1-10-28(E)(3), Ohio Administrative Code (O.A.C.) (Cos. Reply Br. at 124). OHA
witness Solganick conceded that the annual payment requirement js in compliance with
the Commission's rule (Ir. Vol X at 118-119).

Staff submits that the Comparties’ proposed NEMS-H tariff is premature given that
requirements for hospital net metering are currently pending rehearing before the
Commission in the 06-653 Case. Thus, Staff proposes, and OHA supports, that the
Companies withdraw their proposed NEMS-H and refile the tariff once the new
requirements are effective or with the Comparies’ next base rate proceeding, whichever
occurs first (Staff Ex. 5 at 9; OHA Reply Br. at 9). AFP-Ohio argues that the status of the
06-653 Case should not postpone the implementation of one of the objectives of 5B 221
and notes that, if the final requirements adopted in the 06-653 Case impact the
Companies’ NEMS-H, the adopted requirements can be incorporated into the NEMS-H
schedule at that time,

As the Commission is in the process of determining the net erergy meter service
requirements pursuant to SB 221 in the 06-653 Case, the Commission finds AEP-Ohia’s
revisions to its Tet energy metering service schedules premature. Therefore, the
Commission finds, as propused by Staff and supported by OHA, the Companies should
refile their net metering tariffs to be consistent with the requirementis adopted by the
Commission in the 06-653 Case or with the Companies’ niext base rate proceeding,

G. Green Pricing and Renewable Energy Credit Purchase Programs

OCEA proposes that the Commission order AEP-Ohio to continue, with the input
of the DSM collaborative, the Companies’ Green Pricing Program and to require the
Companies to develop a separate residential and small commercial net-metering customer
renewable energy credit (REC} purchase programL OCC witness Gonzalez recommended
a market-based pricing for RECs. On brief, OCEA proposes an Ohio mandatory market-
based rate for in-state solar electric application and a different rate for in-state wind and
other renewable Tesources. OCEA asserts that the programs will assist customers with
the cost of owning and using renewable energy and assist the Companies in meeting the
~remewable energy requirements (OCC Bx 5-at10-11; Tr. Vol TV ai 232.234; OCEA Br. at

97-98). — - :

- 000000151



* 08-917-EL-SSO and 08-918-EL-850 -63-

The Companies argue that, pursuant o the stipulation agreement approved by the
Commission in Case No. 06-1153-EL-UNC the Green Pricing Program expired
December 31, 2008. Further, the Companies note that the Commission approved the
expiration of the Green Pricing Program by the Finding and Order issued in Case No. 08-
1302-E1.ATA3 However, the Companies state that they intend to offer a new green
tariff option during the ESP term (Cos. Ex. 3 at 13). Accordingly, the Companies request
that the Cormmission OCEA's request to detail or adopt a new green tariff option at this
time. In regards to OCEA’s REC proposal, the Companies assert that the prescriptive
pricing recommendation presented on brief is at odds with the testimony of OCC's
witness.  Further, the Companies note that OCCs witness acknowledged the
administrative and cost-effective issues associated with the proposal, Thus, the
Companies note that, as OCC's witness acknowledged, the proposal requires further
study before being implemented.

While the Commission believes there is merit to green pricing and REC programs
and, therefore, encourages the Companies to evaluate the feasibility and benefits to
~ implementing such programs as 500R a3 practicable , we decline to order the Companies
to injtiate such programs as part of this ESP proceeding, as it is not necessary that these
optional recquests be pursued by the Companies at this time. Accordingly, we find that it
is unnecessary to modify AEP-Ohio’s ESP to include any green pricing and REC
programs, and we decline to do such modification at this time.

H.  Gavin Scrubber Lease

The Companies note that in the Gavin Scrubber Case¥ the Commission
authorized OP to enter into a lease agreement with MG Funding, LP. JMG) for a
scrubber/ solid waste disposal facilities (scrubber) at the Gavin Power Plant. Under the
terms of the lease agreement, the agreement may not be cancelled for the initial 15-year
term. After the initial 15-year period, under the Gavin lease agreement, OP has the option
to renew or extend the lease for an additional 19 years. OP entered into the lease on
January 25, 1995. Therefore, the initial lease period ends in 2010, and at that time, OP will
have the option of renewing the Gavin scrubber lease for an additional 19 years, until
2029. On April 4, 2008, OP filed an application for anthority to assume the obligations of
MG and restructure the financing for certain JMG obligations in the OF and JMG case. 8
In the OP and JMG case, the Commission approved OP's request subject to two
conditions: OP must seek Commission approval to exercise the option to purchase the

35 I re Columbus Southern Power Company @nd Ohio Power Company, Case No. 06-1153-EL-UNC (May 2,
2007).

In re Columbus Southern Power Company end Ohio Power Company, Case No. 08-1302-EL-ATA
(December 19, 2008).

37 In re Olio Power Company, Case No. 93-793-EL-AIS, Opinion and Order {December 9, 1992}

38 [ re Ohio Pomer Company, Case No. 08-498-EL-AIS, Finding and Order (use 4, 2008).

36
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Gavin scrubbers or terminate the lease agreement; and OP must provide the Cornumission

with details of how the company intends to incorporate the project into its ESP (Cos. Ex.
2-A at 56-58).

As part of the Companies’ ESP application, OF requests authority to return to the
Commission to recover any increased costs associated with the Gavin lease (Cos. BEx. 2-A
at 56-58). The Companies state that a decision on the Gavin scrubber lease has not been
made because the market value of the scrubbers and the analysis to determine the least
cost option is not available at this time.

The Commission recognizes that additional information is necessary for the
Companies to evaluate the options of the Gavin lease agreement and, to that end, we
believe that AEP-Ohio should be permitted to file an application to request recognition of
the Gavin lease at the time that it makes its decision as o purchasing or terminating the
lease. Once the Companies have made their election, they should conduct a cost-benefit
analysis and file it with the Commission prior to seeking recovery of any incremental
costs associated with the Gavin scrubber lease.

I Section V.E {Interim Plan)

The Companies assert that this provision is part of the total ESP package and

- should be adopted. The Companies requested that the Commuission anthorize a rider to

collect the difference between the ESP approved rates and the rates under the Companies’
current SSO for the length of time between the end of the December 2008 billing month
and the effective date of the new ESP rates.

We find Section LE of the proposed ESP to be moot with this opinjon and order.
The Commission issued finding and orders on December 19, 2008, and February 25, 2009,
interpreting the statutory provision in SecHon 4928.14(C)(1), Revised Code, and
approving rates for an interim period until such time as the Commission issues its order
on AEP’s proposed ESP.3? Those rates have been in effect with the first billing cycle in
January 2009. Consistent with Section 4928.141, Revised Code, which requires an electric
utility to provide consumers, beginning on January 1, 2009, a SSO established in
accordance with Section 4928.142 or 4978143, Revised Code, and given that AEP-Ohiv’s
proposed ESP term begins on January 1, 2009, and continues through December 31, 2011,
we are authorizing the approval of AEP's ESP, as modified herein, effective January 1,
2009. However, any revenues collected from customers during the interim period must

be recognized and offset by the new rates and charges approved by this-opinion and
order.

39 Yy re Columbus Southern Power Company and Ohio Power Comspany, Case NO. 08-1302-HL-ATA, Finding
and Order at 2-3 (December 19, 2008) and Finding and Order at 2 {February 25, 2009).
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VI SIGNIFICANTLY EXCESSIVE EARNINGS TEST (SEET)

Section 4928.143(F), Revised Code, requires that, at the end of each year of the ESP,
the Commission shall consider if any adjustments provided for in the E5P:

_resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution
utility is significantly in excess of the return on ComunOn equity
that was earned during the same period by publicly traded
companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure
as may be appropriate.

AEP-Ohio’s proposed ESP SEET process may be summarized as follows: The book
measure of earnings for CSP and OF is determined by calculating net income divided by
beginning book equity. The Companies then propose that the ROE for CSP and OP
should be blended as the book equity amounts tor AEP-Ohio is more meaningful since
CSP and OP are supported by AEP Corporation. To develop a comparable risk peer
group, including public ukilities, with similar business and financial risk, AEP-Ohic’s
process includes evaluating all publicly traded U.S. firms. By using data from both Value
Line and Compustat, AEP-Ohio applies the standard decile portfolio technique, to divide
the firms into 10 different business risk groups and 10 different financial risk groups
(lowest to highest). AFP.Ohio would then select the cell which includes AEP
Corporation, To account for the fact that the business and financial risks of CSP and OP
may differ from AEP Corporation, this aspect of the process 18 repeated for CSP and OP
and taken into consideration in determining whether CSP’s or OP’s ROFs are excessive.
The ESP evaluates business risk by using unlevered Capital Asset Pricing Model betas (or
asset betas) and the financial risk by evaluating the book equity ratio. The Companies
assert that the book equity ratio is more stable from year to year and, therefore, is
considered by fixed-income investors and credit rating agencies. The ESP utilized two
standard deviations (which is equivalent to the traditional 95 percent confidence level)
about the mean ROEs of the comparable risk peer group and the utility peer group to
determine the starting point for which CSP’s or OPF’s ROE may be considered excessive
(Cos. Ex. 5 at 13-42). Finally, AEP-Ohic advocates that the earnings for each year the
SEET is applied should be adjusted to exclude the margins associated with 065 and
accounting earnings for fuel adjustment clause deferrals for which the Companies will not

have collected revenues (Cos. Ex. 24 at 37-38; Cos. Bx. 6.at 16-17; Cos. Ex. 2 at 39-40).

OCC, OFG, and the Commercial Group each take issue with the development of
the comparable firms and the threshold of significantly excessive earnings. Kroger and
OCEA argue that the Companies’ statistical process for determining when CSP and OP
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have earned significantly excessive earnings improperly ghifts the burden of proof set
forth in the statute from the company to other parties.

~ OCC witness Woolridge developed a proxy group of electric utilities to establish
the business and financial risk indicators, then uses Value Line to develop a data base of
companies with business and financial risk indicators within the range of the electric
utility proxy group. Woolridge suggests computing the benchmark ROE for the
comparable companies and adjusting the benchmark ROE for the capital structure of
Ohio's electric utility companies and adjusting the benchmark by the FERC 150 basis
points ROE adder to determine significantly excessive earnings (OCC Ex, 2 at 56, 20).
AEP-Ohio argues that OCC's process is contrary to the language and spirit of Section
4928 143(F), Revised Code, as the statute requires the comparable firms include non-
utility firms. The SEET proposed by OCC witness Woolridge results in the same
comparable list of firms for each Ohio electric utility evaluated (Cos. Ex. 5-A at 5-6).

OEG proposes a method to establish the comparable group of firms by utilizing the
entire list of publicly fraded electric utilities in Value Line’s Datafile40 and one group of
non-utility firms. The comparable non-utility group is composed of Companies’ with
gross plant to revenue between 12 and 5.0, gross plant in excess of $1 billion and
companies for which Value Line hes a beta (OBG Ex. 4 at 4-6). OEG then calculates the
difference in the average beta of electric utility group and the non-utility group and adjust
it by the average historical risk premium for the period 1926 to 2008, which equals 7.0
percent to determine the adjustment to account for the reduced risk associated with

utilities. Thus, for example, for the year 2007 OEG determined that the average non-
utility earned return of 1414 percent yields a risk-adjusted return of 12.82 percent. OEG
then applies an adjustment to recognize the financial risk differences of AEP-Ohio to the
utility and non-utility comparison groups. Finally, to determine the level at which
earnings are “significantly excessive,” OEG suggests an adder of the 200 basis points to
encourage investments (OEG Ex. 4 at 7.9). OEG argues that the use of statistical
confidence ranges as proposed by AEP-Ohio would severely limit any finding of
excessive earnings as a two-tailed 95 percent confidence interval would mean that only
2.5 percent of all observations of all the sample company groups would be deemed to
have excessive carnings. Further, OEG argues thatas a statistical analysis the AEP-Ohio-
proposed method eliminates most, if not all, of the Commission’s flexibility to adjust to
economic circumstances and determine whether the utility company’s earnings are
significantly excessive (OEG Ex. 4 at 9-10). '

' ARP-Ohio contends that OBG’s SEET method fails to comply with the statutory
requirements for the SEEL, fails to control for financial risk of the comparable sample
groups, fails to account for business risk and will, like the process proposed by OCC,

40 OFG would eliminate one company with a significant negative returm on equity for 2007.
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produce the same comparable non-utility and utlity group for each of the Ohio electric
utilities {Cos. Ex. 5-A at 8-9).

The Commercial Group asserts that AEP-Ohio’s proposed SEET methodology will
produce volatile earned return on equity thresholds and, therefore, does not meet the
primary objective of an ESP' which is to stabilize rates and support the economic
development of the state. Further, ARP-Ohio’s SEET method, according to the
Commercial Group, fails to compose a comparable proxy group with business risk similar
to CSP and OP, including unregulated nuclear subsidiaries and deregulated generation
subsidiaries. Thus, Commercial Group recommends a comparable group consist of
publicly traded regulated utility companies as determined by the Edison Electric Institute
(EEI). Commercial Group witness Gorman notes that using EEI's designated group of
regulated entities and Value Lines earned return on common equity shows that the
regulated companies had an average return on equity of approximately 3 percent for the
period 2005 through 2008. Witness Gorman contends that over the period 2005 through
2008 and projected over the next 3 to 5 years, approximately 85 percent of the earned
return on equity observations for the designated regulated electric utility companies will
be at 12.5 percent return on equity or less. Therefore, Commercial Group recommends
that the SEET test be based on the Commission-approved return on equity plus a spread
of 200 basis points. Commercial Group witness (Gorman reasons that the average risk,
extreme risk and beta spread over AEP-Ohic’s proxy group suggest that a 2 percent/200
basis points is a conservative determination of the excessive earnings threshold
(Commercial Group Ex. 1 at 3, 12-17}.

AEP-Ohio argues that the Commercial Group's proposed SEET fails to develop a
comparable group as required by the SEET and ignores the fact that the rate of refunisa
forward-looking analysis and the SEET is retrospective. Thus, AEP-Ohio concludes that
this method does not address the measurement of financial and business risk {Cos. Ex.
5-A at 9-10). '

OCC opposes the exclusion of accounting earnings for fuel adjustment clause
deferrals and the deduction of revenues associated withQSS, as OS5 are not one-time
write-offs or non-recurring items (OCC Ex. 2 at 21). OCC contends that revenues
associated with the deferrals are reported during the same period with the Companies
fuel-related expenses and to eliminate the deferrals, as AEP-Ohio proposes, would reduce
the revenues for the period without deducting for the underlying expense (OCC Reply Br.
69-70). Similarly, Kroger proposes that AEP-Ohio credit the fuel adjustment clause for the
margin gererated by OS5 and notes th‘af?’{'EP"Cﬁﬁraﬁmﬁ'*%’%’ﬁstjvlirgffdafaﬁdfiﬁrgi.ﬂia
electric distribution subsidiaries currently do so despite AEP-Ohio’s assertion that such is
in violation of federal law (Kroger Ex. 1 at 9).
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Staff advocates a single SEET methodology for all electric distribution utilities as to
the selection of comparable firms and, further, proposes a workshop or technical
conference to develop the process to determine the “comparable group earnings” for the
SEET. Staff witness Cahaan reasons that the SEET proposed by AEP-Chio a5 a technical,
statistical analysis, if incorrectly formulated shifts the burden of proof from the company
to the other parties. Staff also contends that the Companies’ SEET proposal is based upon
a definition of significance which would create internal inconsistencies if applied fo the
statute. Further, Staff believes the “zone of reasonable” earnings can be framed by a
return on equity with an adder in the range of 200 to 400 basis points. Further, Staff
recognizes that if, as AEP-Ohio suggests, revenues from OSS are excluded from SEET,
other adjustments would be required. Staff believes it would be unreasonable to
predetermine those other adjustments as this time. Thus, Staff proposes that this .
proceeding determine the method of establishing the comparable group and specify the
basis points that will be used to determine “significantly excessive earnings.” Staff claims .
that under its proposed process, at the end of the year, the ROE of the comparable group
could be compared to the electric utility’s 10-K or FERC-1 and, if the electric utility’s ROE
is less than that of the sum of the comparable group’s ROE plus the adder, it will be
presumed that the electric utility’s earnings were not significantly excessive. Further,
Staff asserts that any party that wishes to challenge the presumption would be required to
demonstrate otherwise. If, however, the electric utility’s earned ROE is greater than the
average of the comparable group plus the adder, the electric utility would be required to
demonstrate that its earnings are not significantly excessive {Staff Ex. 10 at 8, 16, 19, 21-24,
26-27; Staff Br. at 27). :

OCEA, OMA, and the Commercial Group recommend that the comparable frm
process for the SEET be determined, as Staff proposes, as part of a workshop (OCEA Br. at
110; OMA Br. at 13; Commercial Group Br. at 9. .

The Commission believes that the determination of the approptiate methodology
for the SEET is extremely important. As evidenced by the extensive testimony in this case
concerning the test, there are many different views concerning what is intended by the
statute and what methodology should be utilized. However, as pointed out by several
parties, whatever the ultimate determination of what the methodology should be for the
test, the test itself will not be actually applied antil 2010 and, as proposed by the
Companies, will not commence until August 2010, after Compustat information is made
publicly available (Cos. Ex. 5 at 11-12), Therefore, consistent with our opinion and order
issued in the FirstBnergy ESP Case,#? the Commission agrees with Staff that it would be
wise to examine the methodology for the excessive earnings test set forth in the statue
within the framéwork of a wotkshop. This is consistent with the Commission’s finding
that the goal of the workshop will be for Staff to develop a common methodology for the

41 Iy 7e Okio Edison Company, The Cleveland Electric Hluminating Company, end the Toledo Edison Company,
Case No. 08-935-EL-S50, Opirdon and Order (December 19, 2008). ‘
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excessive earnings test that should be adopted for all of the eleciric utilities and then for
Staff to report back to the Commission o its findings. Despite AEP-Ohio’s assertions that
FirstEnergy’s ESP is no longer applicable since the FirstEnergy companies rejected the
modified ESP, the Commission finds that a common methodology for significantly
excessive earnings continues to be appropriate given that other ESP applications are
currently pending and, even under AEP-Ohio’s ESP application, the SEET information is
not available until the July of the following year. Accordingty, the Commission finds that
Staff should convere a workshop consistent with this determination. However,
notwithstanding the Commission’s conclusion that a workshop process is the method by
which the SEET will be developed, we recognize that AEP-Ohio must evaluate and
determine whether to accept the ESP as modified herein or reject the modified ESP and,
therefore, require clarification of our decision as to 0SS and deferrals (Cos. Reply Br. at
134). We find that a determination of the Companies’ earnings as “significantly
excessive” in accordance with Section 4928.143(F), Revised Code, necessarily excludes
055 and deferrals, as well as the related expenses associated with the deferrals, consistent
with our decision regarding an offset to fuel costs for any OS5 margins in Section HLA1D
of this order. The Commission believes that deferrals should not have an impact on the
SEET until the revenues associated with deferrals are received. Further, although we
conclude that it is appropriate to exclude off-system sales from the SEET calculation, we
do not wish to discourage the efficient use of OP’s generation facilities and, to the extent
that the Companies’ earnings result from wholesale sources, they should not be
considered in the SBET calculation.

VII. MROV, ESP

The Companies argue that “[tihe public interest is served if the HSP is more
favorable in the aggregate than the expected results of an MRO” (Cos. Br. at 15). The
Companies’ further argue that the state policy set forth in Section 4928.02(A), Revised
Code, is satisfied if the price for electric service, as part of the ESP as a whole, is more
favorable than the expected results of an MRO (Id.). The Companies aver that not only is
the 88O proposed under the ESP more attractive than the §S0 resulting froman MRO,
other non-SSO factors exist adding to the favorability of the FSP over the MRO (Cos. Ex.
2-A at 4, 8; Cos. Ix. 3 at 14-19). Specifically, AEP calculated the market price competitive
benchmark for the expected cost of electricity supply for retail electric genération 850
customers in the Companies’ service territories for the next three years as $88.15 per

MWH for CSP and $85.32 per MWH for OF for full requirements service (Cos. Ex. 2-A at
' 5). These competitive benichmark prices were caleulated by AFP using market data from
the first five days of each of the first three quarters of 2008, and averaging the data (Id. at
15).

AEP-Ohjo witness Baker then compared the ESP-based S50 with the MRO-based
850, analyzing the following components: market prices for 2009 through 2011; the
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phase-in of the MRO over a period of time pursuant to Section 4928.142, Revised Code, at
10 percent, 20 percent, and 30 percent; the full requirements pricing components of the -
states of Delaware and Maryland; PJM costs; incremental environmental costs, POLR
costs, and other non-market portions of an MRO-based 550 (Cos. Ex. 2-A at 3-17). AEP-
Chio witness Baker also considered non-S80 costs in the comparison, such as the
distribution-related costs of $150 million for CSP and $133 million for OP (Id. at 16-17).
AFP-Chio concluded that the cost of the ESP is $1.2 billion and the cost of the MRO is $1.5
billion for CSP, while the cost of the ESP is $1.4 billion and the cost of the MRO is $1.7
billion for OP (Cos. Ex. 2-B, Revised Exhibit JCB-2). Therefore, AEP-Ohio states that the
ESP for the Companies in the aggregate and for each individual company is clearly more
favorable for customers, and would result in a net benefit to the customers under the ESP
as compared to the MRO of 292 million for CSP and $262 million for OF (Id.; Cos. Br. at
135).

The Companies state that, in addition to the generation component, the ESP has
other elements that, when taken in the aggregate, make the ESP considerably more
favorable to customers than an MRO alternative (Cos. Ex. 2-A at 17-18). AEP-Ohia
explains that the benefits in the ESP that are not available in an MRO, include: a
shareholder-funded commitment focused on economic development and low-income
customer assistance programs; price certainty and stability for generation service for a
specified three-year period; and gridSMART and enhanced disiribution reliability
initiatives (Cos. Ex. 2-A at 17-18; Cos. Ex. 3 at 16-18; Cos. Br. at 135-137).

The Companies contend that once the Commission determines that the ESP is more
favorable in the aggregate, then the Commission is required to approve the ESP. If the
Commission determines that the ESP is not more favorable in the aggregate, then the
Commission may modify the ESP to make it more favorable or it may disapprove the ESP
application.

Staff states that, as a general principle, Staff believes that the Companies’ proposed
ESP is more favorable than what would be expected under an MRO (Staff Br. at 2).
However, Staff explains that modifications to the proposed ESP are necessary to make the
ESP reasonable (Id.). With Staff’s proposed adjustments to the ESP rates, Staff witness
Hess testified that the Companies’ proposed ESP “results in very reasonable rates” (Staff
Ex. 1 at 10). Furthermore, Staff witness Hess demonstrated, utilizing Staff witness
Johnson's estimated market rates, that the ESP is more favorable in the aggregate as
compared to the expected results of an MRO (Staff Ex. 1-A, Revised Exhibit JEH-1; Staft

“Br.at2b). o :

Seyeral intervenors are critical of various components of AEP-Ohio’s proposed ESP
and thus conclude that the ESP, as proposed, is not more favorable in the aggregate and
should be rejected or substantially modified, or that A¥P-Ohio has failed to meet its
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burden of proof under the statute that the proposed ESP, in the aggregate, is more
favorable than an MRO (OPAE Br. at 3, 22-23; OMA Br. at 3; Kroger Br. at 4; OHA Br. at
11, Commetcial Group Br. at 2-3; OEG Br. at 2-3; Constellation Br. at 16-18). More
specifically, OHA contends that the Commission must take into account all terms and
conditions of the proposed ESP, not just pricing (OHA Br. at £-9). OHA further explains
that the Commission must weigh the totality of the circumstances presented in the
proposed ESP with the totality of the expected results of an MRO (Id. at 9). OHA also
states that the proposed ESP fails to mitigate the harmful effects of new regulatory agsets,
proposed deferrals, and rate increases on hospitals and, therefore, the ESP does not
provide benefits that make it more favorable than a simple MRO (Id. at 11). IEU asserts
that both the Companies’ and Staff's comparison of the ESP to an MRO are flawed
because the comparisons fail to reflect the projected costs of deferrals, assutme the
maximum blending percentages allowed under 4928142, Revised Code, and fail to
demonstrate the incremental effects of the maximum blending percentages on the FAC
costs (IEU Br. at 33, citing Cos. Bx. 2-A, Staff Ex. 1, Exhibit JEH-1, Tr. Vol. XI at 78-82, and
Tr. Vol, XTTI at 87-88), |

OCEA disputes the Companies’ comparison of the ESP to the MRO, stating that the

Companies have overstated the competitive benchmark prices (OCC Ex. 10 at 15; OCEA
Br. at 19-24). Based on data from the fourth quarter 2008, and taking in consideration
adjustments for load shaping and distribution losses, OCC calculates that the updated
competitive benchmark prices should be $73.94 for CSP and $71.07 for OP (OCC Ex. 10 at
15-24). OCEA also questioned other underlying components of AEP witness Baker's
comparison of the MRO to the ESP regarding the proposed ESF, as well as the exclusion
of certain costs in the MRO calculation (Id. at 37-40). Nornetheless, OCEA ultimately
_concludes that AEF’s ESF, if appropriately modified, is more favorable than an MRO
(OCEA Br. at 19-24; OCC Ex. 10 at 39). Constellation also submits that the forward
market prices for energy have fallen significantly since the Companies’” filed their
application and submitted their supporting testimony (Constellation Ex. 2 at16).

Contrary to the position taken by Constellation and OCEA,22 AFP-Ohio contends
that the market price analysis supplied in support of the ESP does not need to be updated
in order for the Commission to determine whether the ESP is more favorable that the
expected result of the MRO, Furthermore, AEP-Chio responds that the appropriate
method is to look over a longer period of time, and not just focus on the recent decline in

" forward market prices. (Cos. Reply Br. at 130-131).

~ - ~Contrary to arguments Taised by varlous intervenors, ARP-Ohio avers that the
legal standard to approve the ESP is not whether the Commission can make the ESP even
more favorable, whether the rates are just and reasonable, whether the costs are prudently

42 (Constellation Br. at 17; OCEA Br. at 19-24.
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incurred, whether the plan provisions are cost-based, or whether each provision of the
plan is more favorable than an MRG {Cos. Reply Br. at 1-6). The Companies contend that
the Commission only has authority to modify a proposed ESP if the Commission
determines that the ESP is not more favorable than the expected results of an MRO (Id. at
4). As some intervenors have recognized,® the Commission does not agree that our
authority to make modifications is limited to an after-the-fact determination of whether
the proposed ESP is more favorable in the aggregate. Rather, the Commission finds that
our statutory authority includes the authority to make modifications supported by the
evidence in the record in this case. Based upon our opinion and order and using Staff
witness Hess' methodology of the quantification of the ESP v. MRO comparison, as
modified herein, we believe that the cost of the ESP is $673 million for CSP and $747
million for OP, and the cost of the MRO is $1.3 billion for CSP and $1.6 billion for OF.

Accordingly, upon consideration of the application in this case and the provisions
of Section 4928.143(C)(1), Revised Code, the Commission finds that the ESP, including its
pricing and all other terms and conditions, including deferrals and future recovery of
deferrals, as modified by this order, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under Section 4928.142, Revised Code.

X. CONCLUSION

The Commission believes that it is essential that the plan we approve be one that
provides rate stability for the Companies, provides future revenue certainty for the
Companies, and affords rate predictability for the customers. Upon consideration of the
application in this case and the provisions of Section 4928.143(C)(1), Revised Code, the
Commission finds that the ESP, including its pricing and all other terms and conditions,
including deferrals and future recovery. of deferrals, as modified by this order, is more
favorable in the aggregate as compared to the expected results that would otherwise
apply under Section 4928142, Revised Code. Therefore, the Commission finds that the
proposed three-year ESP should be approved with the modifications set forth in this
order. To the extent that intervenors have proposed modifications to the Companies’ ESP
that have not been addressed by this opinion and order, the Commission concludes that
the requests for such modifications are denied.

Furthermore, the Commission finds that the Companies’ should file revised tariffs
consistent with this order, to be effective with bills rendered January 1, 2009, In light of
~the timing of the effective d‘ateﬁfthe—%ﬁfiﬁsqr—tb&fégmmm,ﬁnds that the revised tariffs
shall be approved upon filing, effective January 1, 2009, as set forth herein, and contingent
upon final review by the Commission. :

43 OFEGBr.at3
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FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)

(2)

()

(€)

@

U8

CSP and OP are public utilities as defined in Section 4905.02,
Revised Code, and, as such, the companies are subject to the
jurisdiction of this Commissicn.

On July 31, 2008, CSP and OP filed applications for an S50 in
accordance with Section 4928.141, Revised Code.

On August 19, 2008, a technical conference was held regarding
AFP-Ohio’s applications and on November 10, 2008, a
prehearing conference was held in these matters.

On September 19, 2008, and October 29, 2008, intervention was
granted to: OEG; QCC; Kroger; OEC; [EU-Ohio; OPAE; APAC;
QHA; Constellation; - Dominiory NRDC; Sierra; NEMA;
Integrys; Direct Energy; OMA; OFBF; Wind Energy;
OASBO/OSBA/BASA; Ormet; Consumer Powerline; Morgan

Stanley Capital Group Inc; Commercial Group; EnerNoc, Inc.;

and AICUO.

The hearing in these | proceedings commenced on
November 17, 2008, and concluded on December 10, 2008.

Fleven witnesses testified on behalf of AEP-Ohio, 22 witnesses

testified on behalf of various intervenors, and 10 witnesses
testified on behalf of the Commission Staff.

Five local hearings were held in these matters at which a total
of 124 witnesses testified.

Briefs and reply briefs were filed on December 30, 2008, and
January 14, 2009, respectively.

AEP-Ohio’s applications were filed pursuant to Section
4978143, Revised Code, which authorizes the electric utilities
to file an BESP as their SSO.

The proposed ESP, as modified by this opinion and order,

including its pricing and -all other terms—and-conditions;
including deferrals and future recovery of deferrals, is more
favorable in the aggregate as compared to the expected results
that would otherwise apply under Section 4928.142, Revised
Code. ' '
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OREDEE.

Tt is, therefore,

ORDERED, That the Companies’ application for approval of an ESP, pursuant to
Sections 4928.141 and 4928.143, Revised Code, be modified and approved, to the extent
set forth herein. It is, further, .

ORDERED, That the Comparies file their revised tariffs consistent with this
opinion and order and that the revised tariffs be approved effective January 1, 2009, on a
bills-rendered basis, contingent upon final review and approval by the Commission. Itis
further,

ORDERED, That each company is authorized to file in final form four complete,
printed copies of its tariffs consistent with this opinion and order, and to cancel and
withdraw its superseded tariffs. The Comparies shall file one copy in this case docket
and one copy in each Company’s TRF docket (or may make such filing electronically, as
directed in Case No. 06-900-AU-WVR). The remaining two copies shall be designated for
distribution to Staff. Itis, further,

ORDERED, That the Companies notify all affected customers of the changes to the
tariff via bill message or bill insert within 45 days of the effective date of the tariffs. A
copy of this customer notice shall be submitted to the Commission’s Service Monitoring
and Bréorcement Depariment, Reliability and Service Analysis Division at least 10 days
prior to its distribution to customers. 1t is, further,
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ORDERED, That a copy of this opinion and order be served on all parties of record.

THE PUB;I@T’UTIES COMMISSION OF OHIO

~ Alan R. Schriber, Chairman

ot il

Paul A. Centolella Ronda Hartman Fergus

i A fupas =L hap L bt

Valerie A. Lemmie Cheryl L. Roberto .

KWB/GNS.vrm/ct

Entered in the Journal

MAR 1 8 2009

Reneé |. Jenkins
Secretary
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BEFORE

. THE PUBLIC UTILITIES COMMISSION CF OHIO

In the Matter of the Application of
Columbus Southern Power Company for
Approval of its Electric Security Plan; an
Amendment to its Corporate Separation
Plan; and the Sale or Transfer of Certain
Generating Assets.

Case No. 08-917-EL-S50

In the Matter of the Application of

Ohio Power Company for Approval of
its Electric Security Plan; and an
Amendment to its Corporate Separation
Flan.

Case No. 08-918-EL-850

CONCURRING OPTNION OF CHATRMAN ALAN R. SCHRIBER

AND COMMISSIONER PAUL A, CENTOLELLA

We agree with the Commission’s decision and write this concurring opinion to
express additional rationales supporting the Commission’s decision in two areas.

gridSMART Rider

The Order sets the initial amount to be recovered through the gri@SMART rider
based on the availability of federal matching funds for smart grid demonstrations and
deployments under the American Recovery and Reinvestment Act of 2009. AEP-Ohio
should promptly take the necessary steps to apply for available federal funding.
Additionally, AEP-Ohio should work with staff and the collaborative established under
the Order to refine its Phase 1 plan and initiate deployments in a timely and reasonable
manner.

The foundation of a smart grid is an open-architecture communications system
which, first, provides a common platform for implementing distribution automation,
advanced metering, time-differentiated and dynamic pricing, home area networks, and
other applications and, second, integrates these applications with existing systems to
improve reliability, reduce costs, and enable consumers to better control their electric bills.

. These capabilities can provide significant consumer and societal benefits. In the
near term, participating consumers will have new capabilities for managing their energy
usage to take advantage of lower power costs and reduce their electric bills. AEP-Ohio
will be able to provide consumers feedback regarding their electric usage patterns and
improved customer service, And, the combination of distribution automation and
advanced metering should enable AEP-Ohio to rapidly locate damaged and degraded
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distribution equipment, reduce outages, and minimize the duration of any service
interruptions. We expect that consumers will experience a material improvement in
service and reliability.

SB 221 made it state policy to encourage time-differentiated  pricing,
implementation of advanced metering infrastructure, development of performance
standards and targets for service quality for all consumers, and implementation of
distributed generation. Section 4928.02 of the Revised Code. The Commission’s Order
advances these policies. _

AFP-Ohio and its customers are likely to face significant challenges over the next
decade from rising custs, requirements for improved reliability, and environmental
constraints. Our Order will enable AEP-Ohio to take a first step in developing a modern
grid capable of providing affordable, reliable, and environmentally sustainable electric
service into the future.

PIM Demand Response Program

First, we wish to emphasize that the Commission supports demand response
initiatives.

Second, it is essential that consumers benefit from demand response in terms of a
reduction in the capacity for which AEP-Ohio customers are responsible. We encourage
AFP-Ohio to work with PJM, the Commission, and interested stakeholders to ensure that
predictable consumer demand response is recognized as a reduction in capacity that it
must carry under PJM market rules. o

Finally, consumers should have the opportunity to see and respond to changes in
the cost of the power that they use. While an ESP may set the overall level of prices,
consumers should have additional opportunities to benefit by reducing consumption
when wholesale power prices are high. We would encourage the companies to work with
staff to develop additional dynamic pricing options for commercial and industrial 880
customers who_have the interval metering needed to support such rates. Such options

should enablglgligible M@:ﬂy manage risk and optimize their energy usage.

Alan R. Schriber Paul A. Centolella
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4905.03 Public utility company definitions.

As used in this chapter:

(A) Any person, firm, copartnership, voluntary association, joint-stock asspciation, company, or
corporation, wherever organized of incorporated, is:

(1)

A telephone company, when engaged in the business of rransmitting telephonic messages to, from,
through, or in this state ;

(2) A motor transportation company, when engaged in the business of carrying and transporting
persons or property or the business of providing or furnishing such transportation service, for hire, in
or by motor-propelled vehicles of any kind, including trailers, for the public in general, over any public
street, road, or highway in this state, except as provided in section 4921.02 of the Revised Code;

(3) An electric light company, when engaged in the business of supplying electricity for light, heat, or
power purposes to consumers within this state, including supplying electric transmission service for
electricity delivered to consumers in this state, but excluding a regional transmission organization
approved by the federal energy regulatory commission;

(4) A gas company, when engaged in the business of supplying artificial- gas for lighting, power, or
heating purposes to consumers within this state or when engaged in the business of supplying artificial
gas to gas companies or o natural gas companies within this state, hut a producer engaged in
supplying to one or more-gas or natural gas companies, only such artificial gas as is manufactured by
that producer as a by-product of some other process in which the producer is primarily engaged within
this state is nct thereby a gas company. All rates, rentals, tolls, scheduies, charges of any kind, or
agreements between any gas company ‘and any other gas company or any natural gas company
providing for the supplying of artificial gas and for compensation for the same are subject to the
jurisdiction of the public utilities commission.

(5) A natural gas company, when engaged in the business of supplying naturat gas for lighting, power,
or heating purpeses to consymers within this state. Notwithstanding the above, neither the delivery
nor sale of Ohio-produced natural gas by a producer or gatherer under a public utilities commission-
ordered exemption, adopted before, as to producers, or after, as to producers or gatherers, January 1,
1996, or the delivery or sale of Ohio-produced natural gas by a producer or gatherer of Chio-produced
natural gas, either to a lessor under an oil and gas lease of the land on which the producer’s drilling
unit is tocated, or the grantor incident to a right-of-way or easement to the producer or gatherer, shall
cause the producer or gatherer to be a natural gas company for the purposes of this section.

All rates, rentals, tolls, schedules, charges of any kind, or agreements between a natural gas company
- -and-other-patural-gas companies Or_gas comparies providing ) for the supply of natural gas and for
compensation for the same are subject to the jurisdiction of the public utilities commission. The
commission, upon application made to it, may relieve any producer or gatherer of natural gas, defined
in this section as a gas company or a natural gas company, of compliance with the obligations imposed
by this chapter and Chapters 4901., 4903., 4907, 4909., 4921., and 4923, of the Revised Code, so
long as the producer or gatherer is not affiliated with or under the control of a gas company or a
natural gas company engaged in the transportation or distribution of natural gas, or so iong as the

producer or gatherer does not engage in the distribution of natural gas to consumers.
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Nothing in division {A)(5) of this section limits the authority of the commission to enforce sections
4905.90 to 4905.96 of the Revised Code,

(6) A pipe-line company, when engaged in the business of transporting natural gas, oii, or coal or its
derivatives through pipes or tubing, either whotly or partly within this state;

(7) A water-works company, when engaged in the business of supplying water through pipes or tubing,
or in a similar manner, to consumers within this state;

{8) A heating or cooling company, when engaged in the business of supplying water, steam, or air
through pipes or tubing to consumers within this state for heating or cooling purposes;

{(9) A messenger company, when engaged in the business of supplying messengers for any purpose;

{10) A street railway company, when engaged in the business of operating as a cormmeon carrier, a
ratlway, wholly or partly within this state, with one or more tracks upon, along, above, or below any
public road, street, alleyway, or ground, within any municipal corporation, operated by any motive
power other than steam and not a part of an interurban railroad, whether the railway is termed street,
inclined-plane, elevated, or underground railway;

(11) A suburban railroad company, when engaged in the business of operating as a common carrier,
whether wholly or partially within this state, a part of a street railway constructed or extended beyond
the limits of a municipal corperation, and not a part of an interurban railroad;

(12) An interurban railroad company, when engaged in the business of operating a railroad, whelly or
partially within this state, with one or more tracks from one municipal corporation or point in this state
to another municipal corporation or point in this state, whether constructed upen the public highways
or upon private rights-of-way, outside of municipal corporations, using electricity or other motive
power than steam power for the transportation of passengers, packages, express matter, United
States rnail, baggage, and freight. Such an interurban railroad cempany is included in the term
“railroad” as used In section 4907.02 of the Revised Code,

(13) A sewage disposal system company, when engaged in the husiness of sewage dispesal services
through pipes or tubing, and treatment works, or in & similar manner, within this state.

(B) “Motor-propelled vehicle” means any automobile, automobile truck, motor bus, or any other self-
propetled vehicle not operated or driven upon fixed rails or tracks.

Amended by 128th General Assembly File No. 43, 5B 162, § 1, eff. 9/13/2010.

Effective Date: 01-01-2001
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4928.01 Competitive retail electric service definitions.

{A) As used in this chapter:

(1) “Ancillary service” means any function necessary to the provision of electric transmission or
distribution service to a retail customer and includes, but is not limited to, scheduling, system control,
and dispatch services; reactive supply from generation resources and voltage control service; reactive
supply from transmission resources service; regulation service; frequency response service; energy
imbalance service; operating reserve-spinning reserve service; operating reserve-supplementat
reserve service: load following; back-up supply service; real-power loss replacement service; dynamic
scheduling; system biack start capability; and network stability service.

(2} “Biling and coliection agent” means a fully independent agent, not affiliated with or otherwise
controlled by an electric utility, electric services company, electric cooperative, or governmental
aggregator subject to certification under section 4928.08 of the Revised Code, to the extent that the
agent is under contract with such utility, company, cooperative, or aggregator solely to provide billing
and collection for retail electric service on behalf of the utility company, cooperative, or aggregator,

(3) “Certified territory” means the certified territory established for an electric supplier under sections
4933.81 to 4933.90 of the Revised Code.

(4) “Competitive retail electric service” means a compenent of retail electric service that is competitive
as provided under division (B) of this section.

(5) “Electric cooperative” means a not-for-profit etectric fight company that both is or has been
financed in whole or in part under the “Rurai Electrification Act of 1936,” 49 Stat. 1363, 7 U.5.C. 901,
and owns or operates facilities in this state to generate, transmit, or distribute electricity, or a not-for-
profit successor of such company.

(6) “Electric distribution utility” means an electric utility that supplies at least retail electric distribution
service.

(7) “Electric light company” has the same meaning as in section 4903.03 of the Revised Code and
includes an electric services company, but excludes any self-generator to the extent that it consumes
electricity it so produces, sells that electricity for resale, or obtains electricity from a generating facility
it hosts on its premises.

(8) “Electric load center” has the same meaning as in section 4933.81 of the Revised Code,

(9) “Electric services company” means an electric light company that is engaged on a for-profit or not-
for-profit basis in the business of supplying or arranging for the supply of only a competitive retail
electric service in this state. “Electric services company” includes a power marketer, power broker,
aggregator, or independent power producer hut excludes an electric cooperative, municipal electric

utility, governmental aggregator, or billing and collection agent,

(10) “Electric supplier” has the same meaning as in section 4333.81 of the Revised Code.

(11) “Electric utility” means an electric light company that has a certified territory and is engaged on a
for-profit basis either in the business of supplying a noncompetitive retail electric service in this state
or in the businesses of supplying hoth a noncompetitive and a competitive retail electric service in this
state. “Electric utility” excludes a municipal electric utility or a billing and collection agent.
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(12) “Firm electric service” means electric service other than nonfirm electric service.

(13) “Governmental aggregator” means a legislative authority of a municipal corporation, a board of
township trustees, or a board of county commissioners acting as an aggregator for the provision of a
competitive retail electric service under autherity conferred under section 4928.20 of the Revised
Code.

(14) A person acts *knowingly,” regardiess of the person’s purpose, when the person is aware that the
person's conduct will probably cause a certain result or will probably be of a certain nature. A person
has knowledge of circumstances when the person is aware that such circumstances probably exist.

(15) “Level of funding for low-income customer energy efficiency programs provided through electric
utility rates” means the tevei of funds specifically included in an electric utility’s rates on October 3,
1999, pursuant to an order of the public utilities commission issued under Chapter 4805. or 4909, of
the Revised Code and in effect on Octaber 4, 1999, for the purpose of improving the energy efficiency
of housing for the utility’s low-income customers. The term excludes the level of any such funds
committed to a specific nonprofit organization or organlizations pursuant to a stipulation or contract.

(16) “Low-income customer assistance programs” means the percentage of income payment plan
program, the home energy assistance program, the home weatherization assistance program, and the
targeted energy efficiency and weatherization program.

(17) “Market development period” for an electric utility means the period of time beginning on the
starting date of competitive retail electric service and ending on the applicable date for that utllity as
specified in section 49728.40 of the Revised Code, irrespective of whether the utility applies to receive
transition revenues under this chapter,

(18) "Market power” means the ability to impose on customers a sustained price for a product or
service above the price that would prevail in a competitive market, :

(19) “Mercantile customer” means a commercial or industrial customer if the electricity consumed is
for nonresidential use and the customer consumes more than seven hundred thousand kilowatt hours
per year or is part of a national account involving multiple facilities in one or more states.

(20) “Municipal electric utility” means a municipal corporation that ocwns or operates facilities to
generate, transmit, or distribute electricity.

(21) “Noncompetitive retail electric service” means a component of retail electric service that is
noncompetitive as provided under division (B) of this section.

(22) “Nonfirm electric cervice” means electric service provided pursuant to a schedule filed under
section 4905.30 of the Revised Code or pursuant to an arrangement under section 4905,31 of the
Revised Code, which schedule or arrangement includes conditions that may require the customer to
curtail or interrupt electric usage during nonemergency circumstances-upon -notification-by an electric
utility. '

(23) “Percentage of income payment plan arrears” means funds eligible for collection through the
percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) “Person” has the same meaning as in section 1.59 of the Revised Code.
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(25) “Advanced energy project” means any technologies, products, activities, or management practices
or strategies that facilitate the generation or use of electricity or energy and that reduce or support the
reduction of energy consumption or support the production of clean, renewable energy for industrial,
distribution, commercial, institutional, governmenial, research, not-for-profit, or residential energy
users, inciuding, but not limited to, advanced energy resources and renewable energy resources.
sadvanced energy project” also includes any project described in division (A), (B), or (C) of section
4928.621 of the Revised Code.

(26) “Regulatory assets” means the unamortized net reguiatory assets that are capitalized or deferred
on the regulatory books of the electric utility, pursuant to an order or practice of the public utilities
commission or pursuant to generally accepted accounting principles as a result of a prior commission
rate-making decision, and that would otherwise have been charged to expense as incurred or wouid
not have been capitalized or otherwise deferred for future regulatory consideration absent commission
action. “Regulatory assets” includes, but is not iimited to, all deferred demand-side management
costs; all deferred percentage of income payment plan arrears; post-in-service capitalized charges and
assets recognized in connection with statement of financial accounting standards no. 109 (receivables
from customers for income taxes); future nuclear decommissioning costs and fuel disposal costs as
those costs have been determined by the commission in the electric utility’s most recent rate or
accounting application proceeding addressing such costs; the undepreciated costs of safety and
radiation control equipment on nuclear generating plants owned or leased by an electric utitity; and
fuel costs currently deferred pursuant to the terms of one or more settlement agreements approved by
the commission.

(27) “Retail electric service” means any service involved in supplying or arranging for the supply of
eleciricity to uitimate consumers in this state, from the point of generation to the point of
consumption, For the purposes of this chapter, retail electric service includes one o more of the
following “service components” : generation service, aggregation service, power marketing service,
power brokerage service, transmission service, distribution service, ancillary service, metearing service,
and billing and coliection service. ‘

(28) “Starting date of competitive retail electric service” means lanuary 1, 2001.
(29) “Customer-generator” means a user of a net metering system.

{30) “Net metering” means measuring the difference in an applicable billing pericd between the
electricity supplied by an electric service provider and the electricity generated by a customer-
generator that is fed back to the electric service provider.

(31) “Net metering system” means a facility for the production of electrical energy that does all of the
following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a microturbine or a
fuel cell; o : '

(b) Is located on a customer-generator's premises;
(¢) Operates in paraliel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator’s requirements for electricity.
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(32) “Self-generator” means an entity in this state that cwns or hosts on its premises an electric
generation facility that produces electricity primarily for the owner’s consumption and that may provide
any such excess electricity to another entity, whether the facility is installed or operated by the cwner
or by an agent under a contract.

(33) “Rate plan” means the standard service offer in effect on the effective date of the amendment of
this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) “Advanced energy resource” means any of the following:

(a) Any method or any modification or replacement of any property, process, device, structure, or
equipment that increases the generation output of an electric generating facility to the extent such
efficiency is achieved without additional carbon dioxide emissions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity and thermal
output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered before
combustion to demonstrate a reduction, as expressed as ash, in emissions of nitrous oxide, mercury,
arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance with the American society of testing
and materials standard D1757A or a reduction of metal oxide emissions in accordance with standard
D5142 of that society, or clean coal technology that includes the design capability to control or prevent
the emission of carbon dioxide, which design capability the commission shall adopt by rule and shail be
based on economically feasible best available technology or, in the ahsence of a determined best
available technology, shall be of the highest lavel of economically feasible design capability for which
there exists generally accepted scientific opinion; '

(d) Advanced nuclear energy technology consisting of generation 1L technology as defined by the
nuclear reguiatory commission; other, later technology; or significant improvements to existing
facilities; '

{e) Any fuel cell used in the generation of eiectricity, including, but not fimited to, a proton exchange
membrane fuel cell, phospheric acid fuel cell, molten carbonate fuel cell, or solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology, including, but
not limited to, advanced stoker technology, and advanced fluidized bed gasification technology, that
results in measurable greenhouse gas emissions reductions as calculated pursuant to the United States
environmental protection agency’s waste reduction model (WARM).

(g) Demand-side managemeht and any energy efficiency improvement.

(35) “Renewable energy resource” means solar photovoitaic or solar thermal energy, wind energy,
power produced by a hydroelectric facility, geothermal energy, fuel derived from solid wastes, as
defined in section 3734.01 of the Revised Code, “through fractionation; biclegical-decomposition,or
other process that does not principally invelve combustion, biomass energy, biologically derived
methane gas, or energy derived from nontreated by-products of the pulping process or wood
manufacturing process, including bark, wood chips, sawdust, and lignin in spent pulping liguors.
“Renewable energy resource” includes, but is not limited to, any fuel cell used in the generation of
electricity, including, but not fimited to, a proton exchange membrane fuel cell, phosphoric acid fuei
cell, molten carbonate fuel cell, or solid oxide fuel cell: wind turbine focated in the state’s territorial
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waters of Lake Erie; methane gas emitted from an abandoned coal mine; storage facility that wilt
promote the better utilization of a renewable energy resource that primarily generates off peak; or
distributed generation system used by a customer to generate electricity from any such energy. As
used in division (A){35) of this sectlon, “hydroelectric facility’” means a hydroeiectric generating facility
that is located at a dam on a river, or on any water discharged to a river, that is within or bordering
this state or within or bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildiife, and water quality,
inciuding seasonal flow fluctuations as defined by the applicable licensing agency for the facility.

() The facility demonstrates that it complies with the water quality standards of this state, which
compliance may consist of certification under Section 401 of the “Clean Water Act of 1977," 91 5tat,
1598, 1599, 33 U.S.C. 1341, and demonstrates that it has not contributed to a finding by this state
that the river has impaired water quality under Section 303(d) of the “Clean Water Act of 1977,” 114
Stat. 870, 33 U.5.C. 1313,

(c) The facility complies with mandatory prescriptions regarding fish passage as required by the federal
energy regulatory commission license issued for the project, regarding fish protection for riverine,
anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection agency and
with the terms of its federal energy regulatory commission license regarding watershed protection,
mitigation, or enhancement, to the extent of each agency's respective jurisdiction over the facility.

(e) The facility complies with provisions of the “Endangered Species Act of 1973,” 87 Stat. 884, 16
U.5.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through compliance
with the terms of its federat energy regulatory commission license or, if the facility is not regulated by
that commission, through development of a plan approved by the Ohio historic preservation office, to
the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission license or
exemption that are related to recreational access, accommodation, and facilities or, if the facility is not
regulated by that commission, the facility complies with similar requirements as are recommended by
resource agencies, to the extent they have jurisdiction over the facility; and the facility provides access
to water to the public without fee or charge.

(h) The facility is not recommended for removal by any federal agency or agency of any state, to the
extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail efectric service component shall be deemed a competitive
retail electric service if the service component is competitive pursuant to a declaration by a provision

" of the Revised Code or pursuamtfcraﬁ'forxfrerfsfftheﬁuiarl—ierutfir!—i—tir%fgemmissi,on,aymaiiz,ed, under division
(A) of section 4928.04 of the Revised Code. Otherwise, the service compenent shall be deemed a
noncompetitive retail electric service.

Amended by 128th General Assembly File No. 47, SB 181, 581, eff. 9/13/2010.

amended by 128th General Assembly File No. 48, 5B 232, & 1, eff. 6/17/2010.

hitp://codes.ohio.gov/orc/4928.01 699899001(? 173



Lawriter - ORC - 4928.01 Competitive retail electric service definitions. Page 60l 6

Amended by 128th General Assembly File No. 9, HB 1, § 101.01, eff. 10/16/2009.

Effective Date: 10-05-1999; 01-04-2007; 2008 SB221 07-31-2008
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4928.141 Distribution utility to provide standard service
offer. -

{A) Beginning January 1, 2009, an eiectric distribution utility shall provide consumers, on a comparable
and nondiscriminatory basis within its certified territory, a standard service offer of all competitive
retail electric services necessary te maintain essential electric service to consumers, including a firm
supply of electric generation service. To that end, the electric distribution utility .shall apply to the
public utilittes commission to establish the standard service offer in accordance with section 4928.142
or 4928.143 of the Revised Code and, at its discretion, may apply simultaneously under both sections,
except that the utility’s first standard service offer application at minimum shatll include a filing under
section 4928.143 of the Revised Code. Only a standard service offer authorized in accordance with
section 4928.142 or 4928.143 of the Revised Code, shall serve as the utility’s standard service offer
for the purpose of compliance with this section; and that standard service offer shall serve as the
utility’s default standard service offer for the purpose of section 4928.14 of the Revised Code.
Notwithstanding the foregoing provision, the rate plan of an electric distribution utility shal continue
for the purpose of the utility’s compliance with this division until a standard service offer is first
authorized under section 4928.142 or 4928.143 of the Revised Code, and, as applicable, pursuant to
division (D} of section 4928.143 of the Revised Code, any rate plan that extends beyond December 31,
2008, shall continue to be in effect for the subject electric distribution utility for the duration of the
plan’s term. A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall
exclude any previously authorized allowances for transition costs, with such exclusion being effective
on and after the date that the allowance is scheduled to end under the utility's rate plan.

(B) The commission shall set the time for hearing of a filing under section 4928.142 or 4928.143 of the
Revised Code, send written notice of the hearing to the electric distribution utility, and publish notice in
a newspaper of general circulation in each county in the utility’s certified territory. The commission
shall adopt rules regarding filings under those sections.

Effective Date: 2008 SB221 07-31-2008
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4928.142 Standard generation service offer price -
competitive bidding. |

{A) For the purpose of complying with section 4928.141 of the Revised Code and subject to division
(D) of this section and, as applicable, subject to the rate plan requirement of division (A) of section
4928.141 of the Revised Code, an electric distribution utility may establish a standard service offer
price for retail electric generation service that is delivered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that provides for
all of the following:

(a) Open, fair, and transparent competitive solicitation;
(b) Clear product definition;
(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer the bidding,
and ensure that the criteria specified in division (A)(1)(a) to (¢ of this section are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or winners. No
generation supplier shall be prohibited from participating in the bidding process.

(2) The public utilities commission shall madify rules, or adopt new rules as necessary, concerning the
conduct of the competitive bidding process and the qualifications of bidders, which rules shall foster
supplier participation in the bidding process and shall be consistent with the requirements of division
{A){1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division {A) of this
section, the electric distribution utility shall file an application with the commission. An electric
distribution utility may file its application with the commission prior to the effective date of the
commission rules required under division (A)(2} of this section, and, as the commission determines
necessary, the utility shall immediately conform its filing to the rules upon their taking effect. An
application under this division shall detail the electric distribution utility’s proposed compliance with the
requirements of division (A)(1) of this section and with commission rules under division {(A)(2) of this
section and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least one regional
transmission organization that has been approved by the federal energy regulatory commission; or
there otherwise is comparable and nondiscriminatory access to the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the abllity to take

_actions to identify and mitigate market power or the electric distribution utility’s market conduct; or a
similar market monitoring function exists with commensurate ability to identify and monitor market
conditions and mitigate conduct associated with the exercise of market power.

(3) A published source of information is available publicly or through subscription that identifies pricing
information for traded electricity on- and off-peak energy products that are contracts for delivery
beginning at least two years from the date of the publication and is updated on a regular basis. The
commission shall initiate a proceeding and, within ninety days after the application’s filing date, shall
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determine by order whether the electric distribution utility and its market-rate offer meet all of the
foregoing requirements.” If the finding is positive, the electric distribution utility may initiate its
competitive bidding process. If the finding is negative as to one ¢r more requiréments, the commission
in the order shall direct the electric distribution utility regarding how any deficiency may be remedied
in a timely manner to the commission’s satisfaction; otherwise, the electric distribution utility shall
withdraw the application. However, if such remedy is made and the subsequent finding is positive and
also if the electric distribution utility made a simultaneous filing under this section and section
4978.143 of the Revised Code, the utility shall not initiate its competitive bid until at least one hundred
fifty days after the filing date of those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A) and (B) of this
section, including for the purpose of division (D) of this section, the commission shall select the |least-
cost bid winner or winners of that process, and such setected bid or bids, as prescribed as retail rates
by the commission, shall be the electric distribution utility’s standard service offer unless the
commission, by order issued before the third calendar day foltowing the conclusion of the competitive
bidding process for the market rate offer, determines that one or more of the foliowing criteria were
not met:

(1) Each portion of the bidding process was oversubscribed, such that the amount of supply bid upcn
was greater than the amount of the load bid out.

(2} There were four or more bidders.

(3) At least twenty-five per cent of the lead is bid upon by one or more persens other than the electric
distribution utility. All costs incurred by the electric distribution utility as a result of or related to the
competitive bidding process or to procuring generation service to provide the standard service offer,
including the costs of energy and capacity and the costs of all other products and services procured as
a result of the competitive bidding process, shall be timely recovered through the standard service
offer price, and, for that purpose, the. commission shall approve a reconciliation mechanism, other
recovery mechanism, ora combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as of July 31,
2008, directly owns, in whole or in part, operating electric generating facilities that had been used and
useful in this state shall require that a portion of that utility’s standard service offer lpad for the first
five years of the market rate offer be competitively bid under division (A) of this section as follows: ten
per cent of the load in year one, not more than twenty per cent in year two, thirty per cent in year
three, forty per cent in year four, and fifty per cent in year five. Consistent with those percentages, the
commission shall determine the actual percentages for each year of years one through five. The
standard service offer price for retail electric generation service under this first application shall be a
proportionate blend of the bid price and the generation service price for the remaining standard service
offer load, which latter price shall be equal to the electric distribution utility’s most recent standard
service offer price, adjusted upward or downward as the commission determines reasonable, relative
to the jurisdictional portion of any KAOWIT and measurable-changesfrom-the-level-of any-one or more
of the following costs as reflected in that most recent standard service offer price:

(1} The electric distribution utility’s prudently incurred cost of fuel used to produce electricity;

(2) Its prudently incurred purchased power costs;
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(3) Its prudently Incurred costs of satisfying the supply and demand portfolio requirements of this
state, including, but not limited to, renewable energy resource and energy efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with consideration
of the derating of any facility associated with those costs. In making any adjustment to the most
recent standard service offer price on the basis of costs described in division (D) of this section, the
commission shall include the benefits that may become available to the elactric distribution utility as a
result of or in connection with the costs included in the adjustment, including, but not limited to, the
utitity’s recelpt of emissions credits or its receipt of tax benefits or of other benefits, and, accordingly,
the commission may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also determine how such
adiustments will affect the electric distribution utility’s return on common equity that may be achieved
by those adjustments. The commission shall not apply its consideration of the return on common
equity to reduce any adjustments authorized under this division unless the adjustments will cause the
alectric distribution utility to earn a return on commaon equity that is significantly in excess of the
return on common equity that is earned by publicly traded companies, including utilities, that face
comparabie business and financial risk, with such adjustments for capital structure as may be
appropriate. The burden of proof for demonstrating that significantly excessive earnings will not occur
shall be on the electric distribution utility. Additionally, the commission may adjust the electric
distribution utility’s most recent standard service offer price by such just and reasonable amount that
the commission determines necessary to address any emergency that threatens the utility’s financial
integrity or to ensure that the resulting revenue available to the utility for providing the standard
service offer is not so inadequate as to result, divectly or indirectiy, in a taking of property without
compensation pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution utility has
the burden of demonstrating that any adjustment to its most recent standard service offer price is
proper in accordance with this division. '

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter prospectively the
proportions specified in that division to mitigate any effect of an abrupt or significant change in the
alectric distribution utility’s standard service offer price that would otherwise rasult in general or with
respect to any rate group or rate schedule but for such alteration. Any such alteration shail be made
not more often than annually, and the commission shall not, by altering those propertions and in any
event, including because of the length of time, as authorized under division (C) of this section, taken
to approve the market rate offer, cause the duration of the blending period to exceed ten years as
counted from the effective date of the approved market rate offer. Additionally, any such alteration
shall be limited to an alteration affecting the prospective proportions used during the blending period
and shall not affect any blending proportion previously approved and applied by the commission under
this division.

(F) An electric distribution utitity that has received commission approval of its first application under

division (C) of this section shall not, nor ever shall be authorized or required by the commission to, file
an application under section 4928.143 of the Revised Code.

Effective Date: 2008 SB221 07-31-2008; 2008 HB562 09-22-2008

http://66.161.141.164/0rc/4928.142 | 0009A3178



Lawriter - ORC - 4928.143 Application for approval of electric security plan - esting. Fage 1 o1 4

4928.143 Application for approval of electric security
plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric distribution
utility may file an application for public utilities commission approval of an electric security pian as
prescribed under division (B) of this section. The utility may file that application prior to the effective
date of any rules the commissicn may adopt for the purpose of this section, and, as the commission
determines necessary, the utifity immediately shall conform its filing to those rules upen their taking
effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the contrary except
division (D) of this section, divisions (I}, (3), and (K) of section 4928.20, division (E} of section
4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of electric
generation service. In addition, If the proposed electric security plan has a term longer than three
years, it may include provisions in the plan to permit the commission to test the plan pursuant to
division (E) of this secticn and any transitional conditions that should be adopted by the commission if
the commission terminates the plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

{a) Automatic recovery of any of the following costs of the electric distribution utility, provided the cost
is prudently incurred: the cost of fuel used to generate the electricity supplied under the offer; the cost
of purchased power supplied under the offer, inciuding the cost of energy and capacity, and including
purchased power acquired from an affiliate; the cost of emission allowances; and the cost of federally
mandated carbon or energy taxes;

(b) A reasonable allowance for construction work in progress for any of the electric distribution utility’s
cost of constructing an electric generating facility or for an environmental expenditure for any electric
generating facility of the electric distribution utility, provided the cost is incurred or the expenditure
occurs on or after January 1, 2009. Any such allowance shall be subject to the construction work in
progress allowance limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized, however,
unless the commission first determines in the proceeding that there is need for the facility based on
resource planning projections submitted by the electric distribution ugility. Further, no such allowance
shall be authorized uniess the facility’s construction was sourced through a competitive bid process,
regarding which process the commission may adopt rules. An allowance approved under division (B)(2)
(b) of this section shall be established as a nonbypassable surcharge for the life of the facility.

“{cy The establishrment of a- nonbypassable-surcharge for the life of an electric generating facility that is
owned or cperated by the electric distribution utility, was sourced through a competitive bid process
subject to any such rules as the commission adopts under division (B)(2)(b) of this section, and is
newily used and useful on or after January 1, 2009, which surcharge shall cover all costs of the utility
specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first determines in the
proceeding that there is need for the facility based on resource pianning projections submitted by the
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efectric distribution utility. Additionally, if a surcharge is authorized for a facility pursuant to plan
approval under division (C) of this section and as a condition of the continuation of the surcharge, the
electric distribution utitity shall dedicate to Ohio consumers the capacity and energy and the rate
associated with the cost of that facility. Before the commission authorizes any surcharge pursuant to
this division, it may consider, as applicable, the effects of any decommissioning, deratings, and
retirements,

(d) Terms, conditions, or charges relating to limitations on customer shopping for refail electric
generation service, bypassability, standby, back-up, or supplemental power service, default service,
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of carrying
charges, of the utility’s standard service offer price, which phase-in is authorized in accordance with
section 4928.144 of the Revised Code; and provisions for the recovery of the utility’s cost of
securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service required for the
standard service offer, including provisions for the recovery of any cost of such service that the electric
distribution utility incurs on or after that date pursuant to the standard service offer;

(h} Provisions regarding the utility’s distribution service, including, without limitation and
notwithstanding any provision of Title XLIX of the Revised Code to the contrary, provisions regarding
single issue ratemaking, a revenue decoupling mechanism or any other incentive ratemaking, and
provisions regarding distribution infrastructure and modernization incentives for the electric
distribution utility. The latter may inciude a long-term energy delivery infrastructure modernization
plan for that utility or any plan providing for the utility’s recovery of costs, including lost revenue,
shared savings, and avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric distribution utility’s
electric security plan inclusion of any provision described in division (B)(2)(h} of this section, the
commission shall examine the reliability of the electric distribution utility’s distribution system and
ensure that customers’ and the electric distribution utility’s expectations are aligned and that the
electric distribution utility is placing sufficient emphasis on and dedicating sufficient resources to the
reliability of its distribution system.

(i) Provisions under which the electric distribution utility may implement economic development, job
retention, and energy efficiency programs, which provisions may allocate program costs across all
classes of customers of the utility and those of electric distribution utilities in the same holding
company system.

~ {C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.ﬂ The

commission shail issue an order under this division for an initial appliéation under this section not later
than one hundred fifty days after the application’s filing date and, for any subsequent application by
the utility under this section, not later than two hundred seventy-five days after the application’s filing
date. Subject to division (D)} of this section, the commission by order shall approve or modify and
approve an application filed under division (A} of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals and any
future recovery of deferrals, is more favorabie in the aggregate as compared to the expected results
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that would otherwise apply under secticn 4928.142 of the Revised Code. Additionally, if the
commission so approves an application that centains a surcharge under division (B}{(2){P) or (c) of this
section, the commission shall ensure that the benefits derived for any purpose for which the surcharge
is established are reserved and made available to those that bear the surcharge. Otherwise, the
commission by order shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of this section, the
electric distribution utility may withdraw the application, thereby terminating it, and may file a new
standard service offer under this section or a standard service offer under section 4928.142 of the
Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or if the
commission disapproves an application under gdivision (C)(1) of this section, the commission shall issue
such order as is necessary to continue the provisions, terms, and conditions of the utility’s most recent
standard service offer, along with any expected increases or decreases in fuel costs from those
contained in that offer, until a subsequent offer is authorized pursuant to this section or section
4978.142 of the Revised Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the Revised Code, if an
electric distribution utility that has a rate plan that extends beyond December 31, 2008, files an
application under this section for the purpose of its compliance with division (A) of section 4928.141 of
the Revised Code, that rate plan and its terms and conditions are hereby incorporated into its proposed
electric security plan and shall continue in effect until the date scheduled under the rate plan for its
expiration, and that porticn of the electric security plan shall not be subject to commission apoproval or
disapproval under division (C} of this section, and the earnings test provided for in division (F) of this
section shall not apply until after the expiration of the rate plan. However, that utility may include in its
electric security plan under this section, and the commission may approve, modify and approve, or
disapprove subject to division (C) of this section, provisions for the Incremental recovery or the
deferral of any costs that are not being recovered under the rate plan and that the utility incurs during
that continuation period to comply with section 4928.141, division (B) of section 4928.64, or division
(A) of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one withdrawn by the
utility as authorized under that division, has a term, exclusive of phase-ins or deferrals, that exceeds
three years from the effective date of the plan, the commission shall test the plan in the fourth year,
and if applicable, every fourth year thereafter, to determine whether the plan, including its then-
existing pricing and all other terms and conditions, including any deferrals and any future recovery of
deferrals, continues to be more favorable in the aggregate and during the rernaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of the Revised
Code. The commission shall also determine the prospective effect of the electric security plan to
determiine if that effect is substantially likely to provide the electric distribution utility with a return ¢n
__common equity that is significantly in excess of the return on comman equity that is likely to be earned
by publicly traded companies, including utilities, that face comparable business and financial risk, with
such adjustments for capital structure as may be appropriate. The burden of proof for demonstrating
that significantly excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric security plan will
result in a return on equity that is significantly in excess of the return on common equity that is likely
to be earned by publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during the balance of
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the plan, the commission may verminate the electric security plan, but not until it shall have provided
interested parties with notice and an opportunity to be heard. The commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accommodate the
tsransition from an approved pian to the more advantageous alternative. In the event of an electric
security plan’s termination pursuant to this division, the commission shali permit the continued deferral
and phase-in of any amounts that occurred prior to that termination and the recovery of those
amounts as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan under this section, the
commission shall consider, following the end of each annual period of the plan, if any such adjustrents
resulted in excessive earnings as measured by whether the earned return on common equity of the
electric distribution utility is significantly in excess of the return on common equity that was earned
during the same period by publicly traded companies, including utitities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate. Consideration
also shall be given to the capital requirements of future committed investments in this state. The
burden of proof for demonstrating that significantly excessive earnings did not occur shail be on the
electric distribution utility. If the commission finds that such adjustments, in the aggregate, did result
in significantly excessive earnings, it shall require the electric distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such prospective
adjustments, the electric distribution utility shall have the right ta terminate the pian and immediately
file an application pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under
this division, rates shali be set on the same hasis as specified in division (C){(2)(b) of this secticn, and
the commission shall permit the continued deferral and phase-in of any amounts that occurred prior to
that termination and the recovery of those amounts as contemplated under that electric security plan.
In making its determination of significantly excessive earnings under this division, the commission
shalt not consider, directly or indirectly, the revenue, expenses, or earnings of any affiliate or parent
company.

Effective Date: 2008 SB221 07-31-2008
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4901:1-35-10 Annual review of electric security plan.

By May fifteenth of each year, the electric utility shall make a separate filing with the commission
dermnonstrating whether or not any rate adjustments authorized by the commission as part of the
electric utility’s electric security plan resulted in significantly excessive earnings during the review
period as measured by division (F) of section 4928.143 of the Revised Code. The process and
timeframes for that proceeding shali be set by order of the commission, the legal director, or attorney
examiner. The electric utility’s filing shall include the information set forth in paragraph (C) of rule
4901:1-35-03 of the Administrative Code as it relates to excessive earnings.

Effective: 05/07/2009
R.C. 119.032 review dates: 09/30/2013

Promulgated Under: 111.15

Statutory Authority: 4928.06, 4928.141

Rule Amplifies: 4928.143
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