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IN THE
SUPREME COURT OF OHIO

Duke Energy Ohio, Inc. Case No. 11-0767

)

)

Appellant, )

) Appeal from the Public Utilities

V. ) Commission of Ohio

The Public Utilities Commission of Ohio, g
' )
)

Public Utilities Commission of Ohio

Appellee.  Case No. 09-1946-EL-RDR

MERIT BRIEF
SUBMITTED ON BEHALF OF APPELLANT,
DUKE ENERGY OHIO, INC,

INTRODUCTION

This case involves the request by an Ohio electric utility to recover the costs associated
with restoring service to more than 80 percent of its customers in the wake of an unprecedented
wind storm. Despite the intensive efforts expended by employees and contractors of Duke
Energy Ohio, Inc., (Duke Energy Ohio or the Company) to restore service efficiently and
effectively to each customer affected by the storm, and the careful decisions made by the
Company to minimize the costs associated with the restoration of service, the Public Utilities
Commission of Ohio (Commission) has denied the Company’s recovery of more than one-half of
those costs.

The largest category of costs for which the Commission denied recovery comprises the

_cost of contractors who participated in the cleanup ¢ffort. Due to its apparent misunderstanding

of the evidence of record, the Commission disregarded one group of invoices submitted in

support of the Company’s recovery and then simply used a formula, based on hearsay and



guesswork, to allocate two-thirds of the remaining contractor costs to Duke Energy Ohio’s
affiliates in Indiana and Kentucky, over which entities the Commission has no jurisdiction.

Another substantial category of costs for which the Commission disallowed recovery
consists of supervision expenses and costs known as “labor loaders.” Labor loaders are costs
such as payroll taxes and benefits, which must be included in the cost of labor provided by
employees of Duke Energy Ohio’s affiliated service company. These employees allocate their
time to various entitics, depending on the work they perform. During the days following the
wind storm, their time was devoted to the restoration of service and was, therefore, allocated to
Duke Energy Ohio. In addition to the actual salaries corresponding to that time, Duke Energy
Ohio incurred the costs of the corresponding labor loaders and of supervising the work
performed by the service company employees. Although evidence of the benefits of using these
employees was clear and undisputed, the Commission nevertheless refused to allow the
Company to recover these legitimate, prudently incurred costs. Once again, the Commission
failed to account for the record evidence of the costs in question. These are the two largest errors
by the Commission in a decision that repeatedly relied on conjecture and speculation, rather than
proven facts.

The Commission’s decision to reduce the recoverable costs of the restoration, which the
Company undertook on behalf of its customers, and to which the Company is reasonably
entitled, is unjust, unreasonable, contrary to the manifest weight of the evidence, and tramples
upon important policy considerations connected with the provision of utility service for the
pubhc The Commission’s determinations on the five issues asserted herein also reveal a

troubling pattern in its recent jurisprudence: the lack of evidentiary support for its decisions.



Accordingly, Duke Energy Ohio seeks a decision from this Court reversing the Commission’s
decision in five important respects, as set forth herein.
| STATEMENT OF FACTS

On September 14, 2008, a powerful wind storm generated by the remnants of Hurricane
Tke ripped through a large portion of the United States, including the southwestern Ohio service
territory “of Appellant, Duke Energy Ohio. The storm’s impact was devastating, causing
substantial destruction to electric distribution systems throughout Ohio. Sustained wind gusts
caused by the storm, exceeding 70 miles per hour, harshly affected Duke Energy Ohio and its
customers. The Company’s overhead distribution system sustained significant damage as a
' result of the storm, including power lines and utility poles snapping and being pulled down by
falling trees, other vegetation, and structures. As a tesult of the storm, 83 percent of the
Company’s customers lost electric service and Duke Energy Ohio recorded 822,000 sustained
outages, defined by rule as lasting longer than five minutes, but most of which were much more
lengthy. The storm was S0 extensive as to warrant the declaration of a state of emergency by the
Governor within one day of its occurrence.'

The restoration process upon which Duke Energy Ohio embarked in the hours follbwing
the storm’s passage was exceptionally demanding. Many streets throughout the Company’s
service territory were initially impassable. Countless trees and other structures felled by the
storm had to be cleared from roadways before vehicular travel could safely occur. Additionally,

a great amount of vegetation that was weakened by the force of the storm continued to fall into

! In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the

Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Duke Energy Ohio
Exhibit 2, Pages 2-3; Supp. at 000057-58.



the Company’s distribution system in the days following the storm, causing further outages and
necessitating additional clean-up strategies.2

As a further challenge, many work crews and other resources that Duke Energy Ohio
would typically have used to spearhead the restoration process in Ohio had been sclected in the
days before the wind storm for deployment to southern states that had also felt the strong force of
the hurricane.” In light of the unforeseen destruction in =Ohio caused by the storm, however, the
Company reacted swiftly, calling upon numerous crews from its affiliates, as well as outside
contractors, to hasten the restoration of power to its Ohio customers.” The Company also
redirected a number of its own crews, previously designated for storm restoration activities in
other states, back to Ohio to assist in this offort. The Company’s tircless efforts produced
outstanding effects: Within 48 hours of the wind storm, power had been restored to 40 percent
of Duke Energy Ohio customers; within four days of the storm, 70 percent of the Company’s
customers had power restored; and nine days after the weather emergency, the Company had
restored service to all remaining customers who were in a position to accept such service,” In
this short period of time, Duke Energy Ohio installed 767 new poles and 499 new transformers,

and had repaired more than 32 miles of overhead conductor, requiring the use of 31,880 splices

2 Id., Duke Energy Ohio Exhibit 2, Page 5, Supp. at 000060.
3 Jd., Duke Energy Ohio Exhibit 2, Page 8, Supp. at 000063.
4

Id.

5 Id., Duke Energy Ohio Exhibit 2, Page 6, Supp. at 000061; Transcript of Hearing, Vol. I,
Page 43, Supp. at 000004




and 942 cutouts.® Further, the Company utilized thousands of connectors, insulators, fuses, and
arresters in the restoration process.7 These are remarkable figures.

In connection with its extraordinary efforts to repair the damage caused to its distribution
facilities and to restore power to its customers efficiently and effectively, Duke Energy Ohio
incurred approximately $28,500,0008 in operating and maintenance (O&M) costs.” Only three
months prior to the wind storm, Duke Energy Ohio had filed an application for an increase in its
electric distribution rates (2008 Rate Case).'’ The test year for the 2008 Rafe Case included
three months of actual expenses, dating from January 2008 until March 2008, and nine months of
forecasted or budgeted expense information.!! In accordance with these parameters, none of the
O&M expenses associated with Duke Energy Ohio’s immense restoration efforts in the wake of
the September 2008 wind storm were initially included in its revenue requirement for the 2008
Rate Case, although such expenses could subsequently have been included in an adjusted
revenue requirement, thereby increasing the resultant rates. Additionally, as a result of other
serious weather events that occurred during 2008 in its service territory, by the beginning of
September 2008, Duke Energy Ohio had already incurred more than $5,000,000 in storm-related

O&M costs for that year. That amount, even before the September wind storm expenses, far

6 Id., Duke Energy Ohio Exhibit 2, Page 6, Supp. at 000061; see also Duke Energy Ohio
Exhibit 3, Page 5, Supp. at 000078.

7 id.

8 As is discussed in more detail below, Duke Energy Ohio initially requested recovery of

$30,682,461. Following a review by the Staff of the Commission, the Company agreed to
reduce its request to $28,473,244. The reduced figure is used throughout this Brief.

9" “Id., Duke Energy Ohio Exhibit 2, Page 10, Supp: at 000965.
10

In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Electric
Distribution Rates, Case No 08-709-EL-AIR, Application (July 25, 2008), Supp. at 000065.

H _ In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Transcript of
Hearing Vol. 1, Pages 154-55, Supp. at 000018-19.



exceeded the $1,583,148 that had been included in the Company’s base rates for storm
expenses.

Because the O&M expenses from the wind storm far exceeded any previously forecasted
costs for storm restoration, on December 22, 2008, Duke Energy Ohio sought approval from the
Commission to defer the O&M costs related to the wind storm, thereby avoiding an immediate
impact on base distribution rates.”> The Commission granted the Company’s proposed deferral
mechanism by Finding and Order dated January 14, 2009 (Finding and Order).'* In the Finding
and Order, the Commission instructed the Company to initiate a separate proceeding, in which
the reasonableness of the deferred O&M costs would be determined. "

On March 31, 2009, the parties to the 2008 Rate Case filed a proposed Stipulation and
Recommendation in that proceeding, which provided, in pertinent part:

The Parties agree that Rider DR shall be approved as a mechanism fo recover

reasonable and prudently incurred storm restoration costs relative to the

September 2008 wind storm associated with Hurricane Tke only. Recovery is

limited to the Operating Costs identified in paragraph 16 of the Company’s

December 22, 2008 Motion for Approval of a Change to Accounting Methods[.]

which was approved by the Commission on Janua 14, 2009 in this docket. The
rider shall initially be set at zero in this proceeding. 6 '

12 Id, at Page 162, Supp. at 000026; see also Duke Energy Ohio Exhibit 4, Page 5, Supp. at
000088.

13 In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Eleciric

Distribution Rates, Case No. 08-709-EL-AIR, Duke Energy Ohio’s Motion for Approval to
Change Accounting Methods to Defer and Create a Regulatory Asset for Storm Restoration
~Costs Incurred During the Test Year-and-Recovery Mechanism. for Storm_Restoration Costs
(December 22, 2008), Supp. at 0006035,

i Id., Finding and Order (January 14, 2009), Supp. at 000615.
15
Id.

16 Id., Stipulation and Recommendation (March 31, 2009) at Paragraph 5, Supp. at 000619
(emphasis added).




In response to the Commission’s instruction that Duke Energy Ohio initiate a separate
proceeding in order to determine the reasonableness of the deferred O&M costs, and pursuant to
the language of the 2008 Rate Case Stipulation and Recommendation set forth above, Duke
Energy Ohio initiated Commission Case No. 09-1946-EL-ATA by filing an Application to
Establish and Adjust the Initial Level of its Distribution Rate Rider DR {Application), on
December 22, 2009.'7 The Application initially sought recovery of O&M expenses and payroll
taxes totaling $30,682,461, exclusive of carrying costs.'® That Application served as the genesis
for the case sub judice.

The Office of fhe Ohio Consumers’ Counsel (OCC) and the Kroger Company (Kroger)
both filed motions to intervene,.which were subsequently granted. Considerable discovery
ensued.'’ On February 23, 2010, Commission Staff, Kroger, and OCC each filed comments on
the Application. In its comments, Staff indicated that it had completed its review of the

Company’s expenses, including an inspection of sampled invoices from contractors, material

17 In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the

Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Application
(December 22, 2009), Supp. at 000506. :

18 Id

19 The discovery in this proceeding included the issuance, by the Commission and at the

request of OCC, of subpoenas that required the presence of witness(es) representing Duke
Energy Indiana, Inc., (Duke Energy Indiana), an affiliate of Duke Energy Ohio that is a public
utility in the state of Indiana. Duke Energy Ohio and Duke Energy Indiana jointly filed a motion

{o quash such subpoenas on grounds of jurisdiction and refevance. -Afterthe-attorncy-examiner
orally denied the motion to quash, Duke Energy Ohio and Duke Energy Indiana filed an
interlocutory appeal. Following the Commission’s denial of the appeal, Duke Energy Indiana
moved to intervene in the proceeding in order to protect its interests. The motion to intervene
was granted. Duke Energy Ohio, while not appealing this exiraordinary expansion of
Commission jurisdiction to reach an out-of-state public utility, strongly believes that the
Commission’s conclusion was in €1ror.



requisitions, and payroll records.?’ In order to analyze the accuracy and the reasonableness of
the Company’s deferred expenses, the Staff of the Commission (Commission Staff or Staff)
sampled the data documenting the Company’s expenditures.”’ Upon the conclusion of its review
process, Commission Staff recommended adjustments of $1,033,130.94 to the recovery amount
initially requested by Duke Energy Ohio.*?* Duke Energy Ohio accepted Staff’s recommendation
and adjusted the amount the Company sought to recover accordingly, resultiﬁg in a net requested
recovery of $28,473,244, exclusive of carrying costs.

On March 25, 2010, Duke Energy Ohio filed a letter, in response to a notification
deadline imposed in the procedural schedule, stating that all of the issues raised by the
Commission Staff and Kroger had been resolved, but that it was unlikely that all of the issues
raised by OCC would be able to be resolved. In light of these circumstances, Duke Energy Ohio
requested that the Commission set the matter for hearing.”® The hearing took place on May 25
and 26, 2010, and concluded on June 7, 2010. Duke Energy Ohio, Commission Staff, and OCC
each filed a post-hearing brief on June 15, 2010. The Company and OCC also filed reply briefs
on June 21, 2010.

On January 11, 2011, the Commission issued its Opinion and Order (Opinion and Order),
which authorized Duke Energy Ohio to recover only $14,104,577 of its total costs expended in

response to the storm, plus carrying charges dating from January 14, 2009, at a rate of 6.45

20 Inthe Matter of the Application-of -Duke Energy Ohio, Inc. to-Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Staff Exhibit 2
(February 23, 2011), Page 2, Supp. at 000259.

2 Id., Staff Exhibit 1, Page 3, Supp. at 000253.
2 Id., Staff Exhibit 1, Page 5, Supp. at 0002535,
23 Id., Duke Energy Ohio Correspondence (March 25, 2010}, Supp. at 000511.



percent, through Rider DR-IKE.** Thus, the Commission authorized Duke Energy Ohio to
recover less than one-half of the total recovery that the Company ultimately sought, As
explained above, the expenses the Company incurred arose strictly as the result of an
extraordinary natural disaster. The Company’s critical use of its judgment regarding the most
efficient and effective practices for restoring power to its customers kept the expenses from far
exceeding the reasonable total costs that were incurred. The actual costs incurred could easily
have been substantially higher than they were.

On February 12, 2011, Duke.Energy Ohio filed an Application for Rehearing and,
simultancously, a Request for Clarification, seeking a determination that filing tariffs and
initiating new rates to commence recovery of the $14,104,577 authorized by the Commission for
Rider DR-IKE would not render its Application for Rehearing or any potential subsequent appeal
moot.> Alternatively, the Company requested a stay of the Commission’s directive that it file
tariff pages and initiate new rates for Rider DR-IKE until the review and appeal process in this
matter had been exhausted.”® On March 9, 2011, the Commission issued its Entry on Rehearing
(Entry on Rehearing), denying the Company’s Application for Rehearing, as well as the
Company’s request for a stay from filing its related tariffs.2’ On May 6, 2011, Duke Energy

Ohio filed its Notice of Appeal to this Court for determination of the matters discussed herein.®®

# I, Opinion and Order (January 11, 2011), Page 25, Ap. at 00003 1.

3 Id., Duke Energy Ohio’s Application for Rehearing and Request for Clarification or,
Alternatively, Request for Stay (February 10, 2011), Ap. at 000047.

26 Id. at Page 22, Ap. at 000068,

2 I4., Entry on Rehearing (March 9, 2011), Ap. at 000033

28 Id., Notice of Appeal (May 6, 2011), Ap. at 000001.
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ARGUMENT

A, Standard of Review

The standard of review applicable in this case requires the Court to affirm an order of the
Commission unless the Company shows that the Commission's decision is unlawful or
}1mre.'s1sonable.29 Where, as here, the fecord contains sufficient probative evidence to show that
the Commission's decision was against the manifest weight of the evidence and was so clearly
unsupported by the record as to show misapprehension, mistake, or willful disregard of duty, the
Court must reverse the Commission's decision.””

In its recent decision in In re Application of Columbus Southern Power Company et al. v.
Public Utilities Commission (AEP Case),”! this Court determined that the Commission’s
characterization of a charge that it authorized an electric utility to recover from its customers was
not supported by the evidence.*> This Court further held, in no uncertain terms, that ruling on an
issue without record support is an abuse of discretion, and reversible error.”> The Commission’s
determinations in the case sub judice, recounted in the five Propositions of Law delineated
herein, likewise wholly lack record support. Therefore, this Court should determine that the
Commission abused its discretion when deciding these issues, reverse the Commission’s

decision, and adopt the arguments advanced by Duke Energy Ohio, which are indisputably

supported by record evidence.

2 R.C. 4903.13 (Anderson 2010), Ap. at 000073; Consumers’ Counsel v. Pub. Util. Comm.
(1992), 64 Ohio St.3d 123, 125, 592 N.E.2d 1370, Supp. at 000694.

See Constellation NewEnergy Inc. v. Pub. Util. Comm.(2004), 104-Ohio-St:3d 530,540,
820 N.E.2d 885, Supp. at 000668

In ve Application of Columbus Southern Power Company et al. v. Public Utilities
Commission (2011), 128 Ohio St.3d 512, 947 N.E.2d 655, Supp. at 000671. '

32 Id., 128 Ohio St.3d at 518, Supp. at 000683,
33 Id., 128 Ohio St.3d at 519, Supp. at 000684.

31

10



B. Introduction to Argument

Duke Energy Ohio’s ability to restore electric service to its many customers in the wake
of the wind storm generated by Hurricane Tke was in large part possible due to the Company’s
rapid deployment of all resources available to it. These resources included salaried employees of
the Company, employees of companies affiliated with Duke Energy Ohio (both its service
company and affiliated utilities in other states), and third-party contractors. Rather than
é.cknowledging the Company’s intensive efforts to restore service cfficiently afier the natural
disaster and awarding the Company the recovery to which it is entitled, the Commission’s
determination penalizes Duke Energy Ohio for launching a strong response to the emergency, in
that it precludes the Company’s recovery of the amounts reasonably and prudently incurred to
remedy the outages. The applicable law and relevant public policy considerations weigh heavily
against the decisions rendered by the Commission, and the interests of all parties that may be
impacted by emergency service disruptions. This Court should, therefore, reverse the
Commission’s decisions contested herein, in accordance with the following five Propositions of
Law.
Proposition of Law I:

The Commission erred in precluding recovery of supplemental compensation

for salaried employees as such compensation was a necessary and prudently

incurred expense that reasonably enabled prompt restoration of electric

services following the storm.

The wind storm that swept through southwestern Ohio on September 14, 2008, caused

widespread_destruction of the electric distribution system, as described above. One of the

resources that the Company called upon to address this destruction and the service problems that
resulted from it was the salaried workforce employed by the Company and its service company

affiliate. Evidence in the proceeding showed that Duke Energy Ohio provided supplemental

11



cofnpensation to certain of those salaried employees, but only if a given employee surpassed as
preset threshold of extra hours worked and only with supervisory appr@val.j4 These services of
salaried employees contributed to a positive outcome in the face of a dire situation for our
customers.

Despite this fact and despite the emphasis the Commission has historically placed upon
rapid response to customers’ power outages, it refused to allow recovery of $855,796 of such
supplemental compensation costs. The Commission determined that it was not reasonable for
Duke Energy Ohio to recover amounts paid to salaried employees in the form of supplemental
compensation through Rider DR-IKE, and indicated that the Company had not demonstrated that
the recovery of such costs was appropriate or reasonable.’ The record evidence, however, does
not support the Commission’s determination on this issue. Therefore, and in accordance with its
recent decision in the AEP Case, this Court should reverse the Commission’s decision.

A. Salaried emplovees played a key role in the restoration of service after the
storm.

During the hearing, the OCC argued that it was incumbent upon as many Duke Energy
Ohi_o employees and employees of Duke Energy Ohio’s service company affiliate as possible to
devote their time and resources to the timely restoration of electric service.’® The Company
fulfilled this expectation, in part, by securing the support of salaried employees. Record

evidence indicates the importance of the salaried employees in expediting the power restoration
!

34 In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the

Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Transcript of
Hearing, Vol. III, Page 359, Supp. at 000046.

3 In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Opinion and Order,
Pages 11-13, Ap. at 000017-19.

36 Id., Transcript of Hearing, Vol. II, Page 246, Supp. at 000032.

12



process.”” It was undisputed at the hearing that those individuals that are most familiar with
internal company systems and procedures, the nature of the service territory, and logistical issues
within the service territory should have contributed to the Company’s restoration efforts, and did,
in- fact, play a substantial role in those efforts.>® Because of the unique role that the salaried
employees played in the restoration efforts, the Company’s use of these individuals, and its
decision to supplement their compensation in view of their important efforts, was reasonable and
in line with previously existing Company policy.

As noted in the testimony of Duke Energy Ohio witness Beth Clippinger, Duke Energy
Ohio had adopted a supplemental pay policy for salaried employees prior to the occurrence of
the wind storm. Consistent with this policy, Duke Energy Ohio provided supplemental
compensation to a limited number of salaried employees who dedicated substantial time and
skills to the urgent power restoration effort.’® No automatic award of additional pay was
provided to salaried employe:es.40 In fact, as the uncontroverted evidence confirms and as noted
above, supplemental pay was awarded to salaried employees only after such employees had met
a substantial, objective threshold of hours worked, and had additionally obtained supervisory
approval,*’ Such approval was only extended in cases of extraordinary service.

In view of the Company’s supplemental compensation policy, the considerable efforts of
a number of salaried employees, and the resultant rapid restoration of power to the Company’s

customers, it was proper for Duke Energy Ohio to provide select salaried employees with

T L, Pages 243-44, Supp. at 000029-30.

3% Id., Page 246, Supp. at 000032.

39 Id., Transeript of Hearing, Vol. 111, Page 359, Supp. at 000046.
0

4
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supplemental compensation. Rejecting recovery for this moderate benefit provided to employees
is not warranted by the circumstances surrounding this case, nor by record evidence. Further,
this Commission policy, excluding recovery of reasonable monetary recognition for salaried
employees who demonstrate extraordinary commitment to providing the best possible service to
customers in the face of extreme adversity, illogically encourages utilities to depend most
heavily on the more costly alternative of third-party labor in the case of an emergency that
disrupts service. This result would certainly be a detriment to all customer classes. Even the
OCC, which was, notably, the only party contesting the Company’s recovery of supplemental
compensation for salaried employees, admitted in testimony that such a practice would not be a
desirable outcome.*

B. Record evidence does not suppert the Commission’s decision to_ exclude
supplemental compensation awarded to select salaried employees.

As the evidence offered in this proceeding confirms, in comp'arison to the Company’s
salaried employees and salaried employees of the Company’s service company affiliate, third-
party contractors would have been paid as much as two times standard rates to perform functions
such as logistics, material handling, material delivery, and resource coordination.”® OCC witness
Anthony Yankel readily admitted in testimony that the Company should not have used
contractors to perform these types of functions.** Tt follows, _therefore, that Duke Energy Ohio
acted reasonably and prudently by using the most appropriate and cost-effective resources
available — the salaried employees — to aid in the timely restoration of services, and by avoiding

_additional contractor costs.

2 Id., Transcript of Hearing, Vol. II, Pages 243-44, Supp. at 000029-30.
43 Id. at 245-46, Supp. at 000030-31.
“ Id. at 243-44, Supp. at 000029-30.
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OCC argued that the payment of supplemental compensation to salaried employees was
discretionary and therefore unnecessary. As such, OCC proposed that this cost should not be
borne by 1r::1t¢=:payers.45 The Commission agreed that such payment was discretionary. The
Company does not dispute this fact. However, the Commission jumped from the fact that
supplemental pay was discretionary to a conclusion that Duke Energy Ohio did not show that it
was appropriate and reasonable for it to recover the supplemental pay.** The Commission’s
conclusion on this issue reflects a critic;ll misstatement of the law. The Commission concluded
only that Duke Energy Ohio had not shown that recovery was appropriate and reasonable. But
recovery is appropriate under the law for expenditures that are reasonably and prudently
incurred.”’” Duke Energy Ohio met its burden of proof to show that the expenditure of monies to
compensate its salaried employees and those of its service company affiliate, for their
_exceptional efforts, was both reasonable and appropriate and an efficient expenditure of funds.”®
Neither the Commission nor OCC disputed the fact that it was a highly efficlent use of time aﬁd
money to have these salaried employees assist with the recovery effort. Neither the Commission

not OCC disputed the extraordinary amount of time spent by these employees on the cleanup

s In the Maiter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the

Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-F1.-ATA, OCC Initial Brief
(June 15, 2010), Page 11, Supp. at 000554; see also OCC Reply Brief (June 21, 2010), Page 13,
Supp. at 000582,

46 In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Opinion and Order
(Jan. 11, 2011), Page 13, Ap. at 000019; see also Entry on Rehearing (March 9, 2011), Page 3,
Ap. at 000033, *

A7 In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Electric

Distribution Rates, Case No. 08-709-EL-AIR et al., Stipulation (March 31, 2009), Page 7, Supp.
at 000625.

48 In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Transcript of
Hearing, Vol. II, Pages 242-47, Supp. at 000028-33.
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process. Further, neither the Commission nor QCC disputed the reasonableness or prudency of
rewarding such employees with supplemental pay. Thus, the uncontroverted evidence shows
that this expenditure was prudent. Under the standard applicable in this case, the reasonable and
prudent expenditure of monies is recoverable.

In its Entry on Rehearing, the Commission added an additional justification for its
conclusion, although it also asserted that the Company had not raised any new issues on
rehearing, stating that the Company had “failed to show a reasonable basis on which the
supplemental compensation was determined.”“? However, contrary to this statement, no statute,
rule, or legal precedent permits the Commission to refuse a utility’s recovery of reasonable and
prudently incurred payments to employees on the ground that the utility has failed to show that
there was a reasonable basis for determining how much to pay those employees. In fact, the
Commission has no jurisdiction over which employees were paid and how much such employees
received. The powers of the Commission are conferred by statute, and it possesses no authority
or jurisdiction other that thus vested in it The determination of a utility’s employee
compensation issues are well outside of the scope of its jurisdiction.

The Commission’s decision, in refusing to allow recovery of the cost of such resources, is
therefore both unlawful and against the manifest weight of the evidence. It is so clearly
unsupported by the record as to show misapprehension, mistake, or willful disregard of duty.
Accordingly, as this Court recently determined in the AEP Case, the Company requests that this
Court find that the Commission abused its discretion by ruling on an issue without record

support for its decision; here, to exclude from recovery $855,796 in prudently incurred

49 Id., Entry on Rehearing (March 9, 2011), Page 3, Ap. at 000033,

30 See City of Cincinnati v. Public Utilities Commission of Ohio (1917), 96 Ohio St. 270,
117 N.E. 381, Supp. at 000654; Penn Central Transp. Co. v. Public Utilities Commission (1973),
35 Ohio St.2d 97, 298 N.E.2d 587, Supp. at 000699; see also R.C. 4901.02(A), Ap. at 000071.
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supplemental compensation to salaried employees. Duke Energy Ohio further requests that this
Court reverse the Commission’s decision on this issue.
Proposition of Law IL:

The Commission unreasonably ordered a reduction of $371,196, based on the

erroneous conclusion that this amount reflects additional sums paid fo

salaried employees.

As outlined in Proposition of Law I above, Duke Enérgy Ohio’s salaried employees and
the salaried employees of the Company’s service company affiliate played a significant role in
the restotation of electric service to Duke Energy Ohio customers after the destruction caused by
the wind storm. In the Opinion and Order and Entry on Rehearing in this matter, however, the
Commission reduced the Company’s recoverable costs by $371,196, thereby excludingr the
Company’s recovery of allocable portions of regular salary amounts incurred during the
emergency for the service company’s employees who had wholly had allocated their time to

I The Commission’s decision

storm restoration efforts in Ohio during the period in question.’
unreasonably places the compensation for affiliate employees who were engaged solely in
electric service restoration efforts in the days following the storm into the same category of
expenses as supplemental compensation for such salaried employees. No record evidence
supports the Commission’s determination. Because this determination is unsuppotted, this Court

should determine that the Commission’s decision on this issue was against the manifest weight

of the evidence, and accordingly, reverse the decision.

o In the Matter of the Application of Duke Energy Chio, Inc. io Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Opinion and Order,
Page 13, Ap. at 000019.
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A. The monies the Company attempts to recover solelv reflect the time and costs
for salaried emplovees who focused their efforts on storm _restoration
activities during the emergency.

The amount Duke Energy Ohio seeks to recover in this category does not reflect any
additional compensation paid to employees for their services in connection with power
restoration in the wake of the wind storm. Rather, the figure is simply a compilation of time, and
the costs associated with such time, that the service company salaried employees, who are not
paid hourly wages, specifically allocated to the Ohio power restoratioﬁ efforts. The figure
contemplates the fact that numerous salaried employees were not able to perform their usual
duties for a number of days after the wind storm occurred, because they were busy assisting with
the restoration of electric services, which was necessarily the Company’s top priority. Such
salaried employees, whose attention was intentionally diverted from their regular tasks to service
issues caused by the storm, separately recorded the time they devoted to storm-related activities
that they typically conducted during the course of their regular working hours.” The $371,196
for which the Company seeks recovery is the total cost of storm-related efforts logged by
salaried employees of the service company, whose salaries are not recovered in base rates of
Duke Energy Ohio, during regular working hours in the days following the storm,

The Commission’s decision with regard to this issue is difficult to folléw. In its Opinion
and Order, the Commission failed to address this issue directly. Instead, following 0CC’s
erroncous lead, the Commission explained its decision relating to supplemental salaried
employee compensation and simply applied that decision to the Company’s cost that resulted

from employees’ allocation of their time.”

Thé Commissionrdrid aSsert tﬁat' OCC’S “formula’”

for calculating the deduction for these two issues was not “contested,” and therefore applied that

2 Id., OCC Exhibit 13-A, Supp. at 000431,
53 Id., Opinion and Order, Page 13, Ap. at 000019.
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formula to result in a denial of recovery for the émployees’ allocation of time.”* However, Duke
Energy Ohio would have no reason to consider, or contest, a formula that irrationally combines
two entirely separate issues in the case. The Commission’s conclusion was. clearly mistaken.

On rehearing, Duke Energy Ohio pointed out that ;the costs that gave rise to this $371,196
reduction were not additional amounts paid to employees and that, therefore, it was a mistake for
the Commission to include it with supplemental pay.” This point appears to have been lost on
the Commission, as it recited the argument but again failed to address it. Rather, the
Commission focused on a secondary point that was raised by Duke Energy Ohio: that the
Commission had failed to account for the reduction that the Company had already agreed to in
this category of costs. Duke Energy Ohio had previously agreed to reduce the recovery for
allocated time by $41,267, reflecting time allocated to the project by individuals who are
employees of Duke Energy Ohio, rather than its service company affiliate. Thus, Duke Energy
Ohio had agreed with Commission Staff that the recovery in this category should only include
the cost of time spent by employees of the service company affiliate — which employees’ time is
therefore not already included in Duke Energy Ohio rates.

The record evidence shows that the $371,196 in this category represents actual costs
incurred by Duke Energy Ohio, over and above the labor costs that form a part of its base rates.
This amount represents time and expenses of employees of the Company’s service company
affiliate, which employees simply allocate their time to the affiliate for which they are working.

During the recovery period, these employees spent their time on tasks specifically related to the

54 Id

5 Id., Duke Energy Ohio Application for Rehearing and Request for Clarification or,

Alternatively, Request for Stay (Feb. 10, 2011), Pages 6-7, Ap. at 000052-53.
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cleanup effort, The cost of their time and expenses was, thus, reasonably and prudently incurred
and should be recoverable.
B. The figure by which the Commission reduced the Company’s recovery,

$371,196, has no foundation in the record, and therefore amounts to an abuse
of its discretion.

In determining the amount by which it would reduce the Company’s recovery the
Commission started with the fact that Duke Energy Ohio had mistakenly requested recovery for
$41,267 of time identified by employees of Duke Energy Ohio itself. The Commission pointed
out that the Staff audit had been a sampling, rather than a complete audit, and then leapt to the
conclusion that the requested recovery $41,267 of Duke Energy Ohio employee time should
therefore result in a $371,196 reduction in Duke Energy Ohio’s total recovery.56 There is no
record support whatsoever for this conclusion.

It is important to understand, first, the nature of the audit conducted by Commission
Staff, Staff’s witness specifically indicated that he had “randomly” selected documents to
review.>’ However, on cross-examination he explained that he had selected the items to review
by focusing on the high-dollar-amount line items.”® This methodology was consistent with the
methods used by Staff in prior audits. Although Duke Energy Ohio was satisfied that the audit
was valuable and conducted appropriately, it is also true that various type of reviews are
possible. This one was, on its face and contrary to Staff’s denomination, absolutely not a
statistically random sample. On the basis of sampling technique that was followed, it is patently
unreasonable for the Commission to draw any conclusions about the dollar amount of errors that

might exist in the portion not sampled or audited. Even the Commission’s witness, after

5_6 Id., Entry on Rehearing, Page 4; Ap. at 000036.
37 Id., Prepared Testimony of Jeffrey Hecker, Staff Exhibit 1, Page 4, Supp. at 000254.
> Id., Transcript of Hearing, Vol. I, Page 98, Supp. at 000009,
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admitting that he was not an expert in statistics but well-versed in the audit methodologies
consistently employed by Staff, warned that it would be inappropriate to extrapolate the results
of his review and apply those result to all expenses sought to be recovered.”® Nevertheless, the
Commission did exactly what its Staff indicated should not be done.

Further, the Commission, in leaping to the $371,196 reduction, did not even attempt to
justify or find support for the precise amount of this reduction. It merely asserted that the fact of
the partial audit “supports additional reductions.” This assertion is wholly unsupported by the
record. The speculative.nature of this assertion is entirely improper, and is an abuse of the
Commission’s discretion.

Finally, the Commission appears to have gotten lost in the issue of whether or not the
agreed-upon reduction of just $41,267 had already been accounted for. It stated that there was
no record evidence of this reduction and appears to imply that the lack of evidence of that small
concession is justification for the denial of recovery of $371,196. Certainly the Commission is
mistaken in this regard.

The Commission’s decision with regard to this category of costs was therefore mistaken
and unreasonable in several respects. The Commission appears to have misunderstood the fact
that these costs were not related to supplemental compensation. The Commission failed to
understand that Duke Energy Ohio removed from its request any allocations of time by Duke
Energy Ohio employees. The Commission mistakenly treated the audited sample of costs as a
statistically random sample. Moreover, the Commission apparently believed that little evidence
of ﬁa minor conceésion justified the denial of recovery of all costs in this catégdry. Thus, the

Commission’s determination that Duke Energy Ohio cannot recover the $371,196, representing

> Id., Transcript of Hearing, Vol. I, Pages 139, 141, Supp. at 000011, 000013.

21



the cost of regular pay for salaried employees of affiliates, is unreasonable and should be
reversed.
Proposition of Law III:

The Commission unreasonably ordered a reduction of $2,052,454 for labor

loaders and supervision costs allegedly associated with the supplemental

compensation and regular pay to salaried employees.

The Commission determined in its Opinion and Order that the amount Duke Energy Ohio
was authorized to collect should be reduced by a total of $2,052,454 for labor loader and
supefvision costs related to the eliminated recovery of both supplemental pay for salaried
" employees and the allocated time of employees of affiliates of Duke Energy Ohio. Of this
amount, the Commission reduced the recovery by $939,863 for labor loaders (i.e., such items as
the cost of fringe benefits and payroll taxes) and by $1,112,591 for super\}ision costs.’ There

are multiple reasons why this reduction was in error.

A. The cost of labor loaders and supervision is recoverable, as the underlying
labor costs are recoverable.

As argued above in Propositions of Law I and II, the evidence does not support a
reduction in the recoverable amount of supplemental compensation paid to salaried employees or
a reduction in the recoverable cost of labor provided by salaried employees of ‘a.fﬁliates who
devoted their time to service restoration activities in the days following the storm. Thus, there
should be no corresponding reduction in labor loader and supervision costs that relate to those
two categories. Such a reduction is likewise not supported by the record evidence.

~B.  The calculation of labor loaders was flawed.

Even assuming that the underlying reductions were appropriate, contrary to Duke Energy

Ohio’s arguments supra, the Commission’s calculation of the loaders was seriously flawed and

60 Id., Opinion and Order, Pages 12-13; Ap. at 000018-19.
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contrary to the evidence of record. It is importaﬁt to note that, in supporting its decision to
calculate the reduction of labor loader and supervision costs, the Commission relied ﬁpon
arguments made by OCC. Those OCC arguments were based upon very limited information
extracted from the broad boedy of data available for consideration on this issue. For instance,
OCC’s calculation for labor loaders simply divided the total supplemental pay costs By total
labor costs, resulting in a percentage that OCC argued should apply generally to the calculation
of labor loaders.’! OCC thereby calculated labor loader costs to equal $939,863.%

Contrary to OCC’s argument that such a grossly generalized percentage should apply
across all affiliates that provided labor in support of the Ohio restoration efforts, the evidence
indisputably shows that different labor loader percentages apply to cach participating affiliate.”
Although the Commission indicated, in its Opinion and Order, that it would use OCC’s formula
in light of Duke Energy Ohio’s failure to “contest” that formula, this approach is contrary to the
law. Where, as here, a utility submits discrete testimony on the charges it has incurred, the
Commission’s decision to supplant that testimony with a generalized formula, such as the one
adopted by the Commission, is against the manifest weight of the evidence. In this situation,
Duke Energy Ohio submitted detailed evidence of its labor costs, including labor loaders and
supervision. Additionally, OCC’s calculation of $939,863 for the labor loaders applicable to
total supplementall pay also fails to account for reductions amounting to $800,461 that were
previously implemented by the Company, at Staff’s suggestion.64 The Commission’s adoption

of OCC’s formula was therefore an abuse of its discretion.

ol Id., OCC Exhibit 1-A, Page 16, Supp., at 000283.

6 Id., Opinion and Order, Page 12, Ap. at 000018.

63 Id., Duke Energy Ohio Exhibit 8-A, Page 1, Supp at 000106.
64 Id., OCC Exhibit 1-A, Page 21, Supp. at 000126.
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In contrast to OCC’s indiscriminate calculation, if the applicable labor loading rates are
properly assigned to each affiliatc as shown in the record evidence, and if the $800,461 reduction
already implemented by the Company is incorporated into the calculation, the actual labor loader
figure applicable to these two categories of costs is $565,058, as opposed to the Commission’s
$939,863. In view of this calculation, the Commission’s decision to reduce the recoverable total
by $939,863 to reflect labor loader costs related to supplemental compensation to, and allocated
time of, salaried employees is unreasonable and contrary to the record.

C. The calculation of supervision costs was flawed.

As with calculation of the amount by which it would reduce recovery for labor loaders,
the Commission relied upon OCC’s approach in determining the reduction to apply for
supervision costs. Beyond the fact that the underlying labor costs should be recoverable, it was
also reversible error for the Commission to use an unsupporied formula to calculate the
supervision costs applicable to those labqr costs, when specific evidence of such amounts was
available in the record. OCC calculated a percentage to add to all labor costs in these categories
by dividing the actual cost of supervision reflected in the evidence by the total labor costs in
these categories. While, on its face, this calculation sounds reasonable, it misses one critical
fact: all of the actual supervision costs were identified as relating to the base salary of
employees of Duke Energy Ohio. No supervision costs were added with regard to other
employees, and there is absolutely no evidence of a supervision adder with regard to
supplemental c:ompx—*:nsation.65 This evidence was uncontroverted. As Duke Energy Ohio is not

requesting recovery of regular salaries paid to its own employees, and supervision costs could

65 See, generally, In the Matter of the Application of Duke Energy Ohio, Inc. to Establish
and Adjust the Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, Duke
Energy Ohio Exhibit 8-A, Supp. at 000105.

24



only apply to its own employees’ regular pay, no supervision adder should be deleted from the
total allowed recovery amount. It is unreasonable and a clear error for the Commission to reduce
_ the overall recovery by the amount that OCC calculated as the supervision adder for those

1% should therefore

categories. As reflected in the testimony of OCC witness Yankel, $1,112,59
be added back into the Company’s recoverable amount.

D. Erroneous reductions related to Proposition of Law II1 total $2,052,454.

The Commission’s reductions, described in detail above, related to labor loaders and
supervision costs, were entirely erroneous, as the underlying costs are recoverable. In addition,
even if the underlying costs had not been recoverable, the labor loaders and supervision costs
were determined pursuant to erroneous calculation methods and are not supported by the record.
The Company respectfully requests that this Court reverse the Commission’s decision, and
permit recovery in the amount of $2,052,454 by Duke Energy Ohio for labor loader and
supervision costs. Of this total, erroneous reductions for labor loaders represent $939,863 and
erroncous reductions for supervision represent $1,112,592.

Proposition of Law IV:

The Commission erred in reducing Duke Energy Ohio’s request by an

amount equal to the costs charged by Duke Energy Ohio to affiliates for

storm restoration services provided by Duke Energy Ohio employees and the

Commission’s determination in this regard is unjust, unreasonable, and

against the manifest weight of the evidence.

The Commission determined, in its Opinion and Order, that Duke Energy Ohic must
reduce its recovery by $1,371,657 to account for amounts that it charged to affiliates, namely

Duke Energy Indiana and Duke Energy Kentucky, Inc., (Duke Energy Kéntucky). Duke Energy

Ohio is a member of a corporate family that includes other state-regulated public utilities. In

66 Id., Direct Testimony of Anthony J. Yankel, OCC Exhibit 1-A, Supp. at 000268.
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emergency situations, employees of affiliated companies participate in recovery efforts. The
2008 wind storm was one of those situations, and was one that affected the Company’s affiliates
in Kentucky and Indiana, as well as the Ohio territory. Thus, affiliates’ employees worked in
Ohio, and some of Duke Energy Ohio’s employees worked in Kentucky and Indiana. Such inter-
company transactions are controlled by affiliate agrecments that are approved by the
Commission. Regardless of that fact, the Commission agreed with OCC’s “fairness” theofy,
which entirely ignores the approved agreements, and consequently ordered a reduction in the
authorized recovery. Further, instead of relying on specific evidence in the record, the
Commission relied on OCC’s speculation and conjecture regarding the level of inter-affiliate
charges and, thus, incorrectly calculated the amount by which the recovery was to be reduced.
The Commission’s decision is unreasonable, as it is unsupported by the record, ignores the
Company’s adherence to Commission-approved affiliate transaction agreements, and, from a
policy perspective, will unnecessarily complicate future electric service restoration activities
caused by weather and other events.

A. If payments from affiliates are to reduce the recovery, the calculation of the
reduction must be based on evidence, not conjecture and hearsay.

The Commission’s reliance upon the highly speculative ratios advanced by OCC in order
to support a $1,063,785 reduction in the Company’s recovery was unsound and unsupported by
the record. Just as the accounting adjustments designed to reflect Company employees’ labor on
behalf of Duke Energy Kentucky cannot reduce Duke Energy Ohio’s cost recovery, accounting

adjustments to-reflect Company employees’ labor on behalf of Duke Energy Indiana likewise

cannot serve to reduce the Company’s cost recovery.
The Commission’s reliance upon the unsupported figures and positions advanced by

OCC in connection with its arguments on this issue is especially unreasonable in light of the lack
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of any affirmative evidence presented by OCC in regard to the allocation of $1,063,785 in costs
to Duke Energy Indiana. In support of the reduction it advocated fegarding charges to Duke
Energy Indiana, OCC merely compared the storm recovery charges that Duke Energy Ohio
allocated to Duke Energy Kentucky with the overall storm costs in Kentucky. OCC then
extrapola;ced that ratio, applying it to hearsay evidence of Duke Energy Ohio’s storm-related
expenses in Indiana, resulting in a $1,063,785 figure.

The method employed by OCC to determine Duke Energy Ohio’s labor expenses in
Indiana was completely erroncous, as it was based on hearsay evidence and assumptions that had
no basis in fact. The Commission asserted that Duke Energy Ohio provided “no evidence to

rebut QOCC’s calculation.”®’

Subsequently, in the Entry on Rehearing, the Commission
continued this approach, stating that the record is “essentially devoid of any evidence rebutting
the conclusion that the affiliate-related costs should be reduced by the amount paid by Duke-
Kentucky and Duke-Indiana to Duke-Ohio.” These assertions entirely ignore the record
cvidence. Duke Energy Ohio offered evidence that the actual accounting adjustment in favor of
Duke Energy Ohio, reflecting work done by any Company employees in Indiana, was $3,385.
This is the sum of $1,182 in labor costs, plus labor loaders in the amount of $2,203, This amount
was introduced into record evidence via Duke Energy Ohio Exhibit 8A, as well as OCC Exhibit
14.%% The reduction adopted by the Commission, $1,063,785, starkly contrasts with the record

evidence, The Commission’s adoption of this figure is against the manifest weight of the

evidence, and should be reversed by this Court.

67 Id., Opinion and Order, Page 14, Ap. at 000020,

68 Id., Duke Energy Ohio Exhibit 8-A, Supp. at 000105; OCC Exhibit 14, Page 19, Line
1028, Supp. at 000500.
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B. Affiliate agreements and the law regarding the setting of utility rates contrel
the recovery, rather than QCC’s notion of “fairness.”

The record below reflects the Commission’s agreement with OCC’s contention that any
“payments” tendered to Duke Energy Ohio by affiliates should be credited to the Company’s
ratepayers.” The Commission’s reliance upon the positions advanced by OCC, in addition to
OCC’s unsupported figures, is unreasonable in light of the Company’s approved affiliate
transaction agreements, under which revenue is not permitted to flow from one utility to another.

" As explained in the testimony of Duke Energy Indiana witness Freeman, internal
accounting adjustments are required to be made in order to charge for labor that one entity
receives from an affiliate. Such adjustments are critical for the proper maintenance of records
detailing which affiliate incurred any given expense. Strict adherence to such accounting
mechanisms is necessary to ensure that improper cross-subsidies do not flow between a company
and its affiliate.”

Moreover, charges for labor received from an affiliated company are not addressed by
way of money flowing from the entity receiving the labor to the affiliated company providing the
labor or services. Rather, the expenses are addressed and, therefore, are relevant only in the
context of the subsequent rate case for such receiving entity.”! For example, for accounting
purposes, as noted by OCC witness Yankel, if work were performed in Kentucky for the benefit
of Duke Energy Kentucky by Duke Energy Ohio employees, the labor associated with that work
would be charged to Duke Energy Kentucky. Under an analogous scenario, when Duke Energy

“Ohio’s affiliates, such as Duke Energy Kentucky and Duke Energy Indiana, provide labor in
E J 7 B >

6 Id., OCC Exhibit 1-A, Page 17, Supp. at 000286.
7 Id., Transcript of Hearing, Vol. TII, Pages 411-12, Supp. at 000052-53.
m Id., Transcript of Hearing, Vol. II, Page 274, Supp. at 000036.
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Ohio, Duke Energy Ohio is charged for that labor. The present proceeding, which was explicitly
authorized in the Company’s 2008 Rate Case, is the means for recovering the extraordinary cost
of the labor.

Further, the method by which the Company accounts for affiliate labor, including labor
provided by Duke Energy Ohio employees to Duke Energy Kentucky (which is charged to Duke
Energy Kentucky), is consistent with long-standing practice, as confirmed by an audit of the
Company’s corporate separation plan. When considered together with the testimony advanced
by Duke Energy Indiana witness Freeman and the audit-approved accounting methods the
Company utilizes for affiliate labor, the circumstances presented in the above scenarios confirm
that Duke Energy Ohio does not receive actual dollars from its affiliates in return for the
Company’s employees assistance with those affiliates” emergency situations. It logically follows
that the Company should not be required to credit non-existent payments from affiliates for its
employees’ labor to Ohio ratepayers.

Further, strong policy considerations argue against reducing the Company’s recovery in
an amount corresponding to labor costs charged to affiliates, as such treatment would result in
nullification of Commission-approved affiliate transaction agreements. Moreover,
administrative considerations and the desire for efficiency seriously discourage the actual flow of
dollars from one affiliate to another for services rendered, as such a practice would undoubtedly
complicate the provision of future affiliate assistance with service restoration from an accounting
standpoint. Such an administrative burden unnecessarily discourages the spirit of cooperation
that Bﬁke Energy Ohio and its afﬁliateé presently enjoy, and is ﬁot conducive to the efﬁcient
restoration of electric service, one of the ultimate goals of utilities faced with emergency

scenarios. In accordance with these arguments, OCC’s recommended reduction of the properly

29



recoverable costs under Rider DR-IKE, and by extension, the Commission’s adoption of this
reduced sum, is entirely unsupported by the evidence and should be reversed by this Court.
Proposition of Law V:

The Commission’s finding that Duke Energy Ohio cannot recover $9,717,564

of the costs associated with contractor labor is unjust, unreasonable, and

against the manifest weight of the evidence.

In order to restore service after the 2008 wind storm, Duke Energy Ohio hired contractors
to assist with the necessary repairs. Without the contractors’ participation, service could not
have been restored in a reasonable time period. However, the Commission unreasonably
reduced the Company’s recovetable costs associated with that contract labor. This decision to
reduce the Company’s rightful recovery under Rider DR-IKE was not supported by the evidence.

In support of its conclusion, the Commission again adopted the arguments of OCC’s
witness, who proposed that the requested recovery be reduced in two ways: First, as he
recommended, the Commission reduced the $13,202,611 request by $2,748,442, to account for
several invoices that OCC maintained “reference” an affiliate of Duke Energy Ohio. Second,
because the Commission doubted that the remaining invoices were all related to Duke Energy
Ohio’s storm restoration efforts and Duke Encrgy Ohio had two affiliates that were also
impacted by the storm, the Commission simply “allocated” one-third of the remaining contractor
éxpenses to each of those affiliates, without any record evidence that such allocation bad any
reasonable basis in fact, Thus, the Commission allowed Duke Energy Ohio to recover only
approximately 26 percent of its contractor costs. This conclusion is unreasonable, unjust, and
c;;ltrary rfo fhe manifest Wéight of thé evidence. The decision is so élearly unsupported by the

record as to show misapprehension, mistake, or willful disregard of duty on the part of the

Commission.
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A, The results of Commission Staffs audit should be followed.

As mentioned supra, Commission Staff conducted an audit of costs incurred by Duke
Energy Ohio in order to determine the costs the Company should properly recover under Rider
DR-IKE. The ddcuments reviewed by Commission Staff included invoices, time sheets,
receipts, and matefial requisition forms. Staff’s review, while as noted supra was not random,
was conducted reasonably, and in a manner consistent with commonly accepted audit practices.
Staff’s review, by its own admission having been focused on the line items having the highest
dollar values, demonstrates solid evidentiary support for the recovery of those costs ultimately
rejected by the Commission. Staff’s review of the Company’s pertinent documents resulted in a
‘recommended reduction in recovery of $46,888 for contractor labor. The Company agreed to
Staff’s recommended reduction.

Despite Staff’s review of the Company’s records and accompanying recommendation for
a $46,888 reduction in the recovery of costs, the Commission disregarded its own Staff’s
recommendation, determining that the Company’s requested fecovery amounts under the
Application should be reduced by $9,717,5647 in contractor labor costs. However, the
Commission gave no rationale for ignoring these results. Its conclusion is entirely baseless and
should be reversed.

B. The affiliate designations on certain inveices do not reflect the state in which
the contractors’ work was performed.

The Commission cited several baseless rationales for the reduction. First, as noted supra,
~—the Commission determined that charges totaling $2,748,442 should be removed from the overall

contractor labor costs to be recovered by the Company. This decision was based on the fact that

7 Duke Energy Ohio contends herein, as it did below, that this amount is actually

$9,718,554, as the numbers comprising this reduced amount are $6,970,112 and $2,748,442.
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an internal spreadsheet listed a payment company, or “PayCo,” other than Duke Energy Ohio,
with regard to certain invoices.”” To the extent, however, that such spreadsheet reflected a
“PayCo” other than Duke Energy Ohio, the notations contained therein were irrelevant to the
state in which contract labor was performed. As fully detailed in the record, the “PayCo”
designation on the Company’s records is meaningful and relevant only with regard to the source
of internal labor, not external contractor labor.”* The fact that an internal document carried
PayCo designations to a list of contractor invoices and reflected either Duke Energy Indiana or
Duke Energy Kentucky as the “PayCo” does not, in any way, imply that the contractors
designated thercin were not working for the benefit of Duke Energy Ohio and its ratepayers.
Regardless of that identification, Duke Energy Ohio was the entity responsible for thé cost of
those contractors, who were working on the restoration efforts in the Duke Energy Ohio
territory.” The Commission simply ignored this unrebutted evidence and determined that, where
the PayCo line reflected an affiliate of Duke Energy Ohio, the contractor costs on that invoice
would be discarded.

It is additionally notable that nearly all of the invoices that OCC recommended be
excluded from recovery reflected tree trimming expenses. Of OCC’s recommended $2,748,442
reduction in recoverable expenses, $2,741,291 reflects invoices from tree trimmers.’® The total

costs attributed by Duke Energy Ohio to tree trimming amounted to $3,083,704.”" Therefore, the

& In the Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the
Initial Level of its Distribution Rate Rider DR, Case No. 09-1946-EL-ATA, OCC Exhibit 1-A,
--—Page- 30, Supp-at 000295;-see-also-Opinion-and-Order, Page 15, Ap.-at 000021.

[ Id.., Transcript of Hearing, Vol. II, Page 280, Supp. at 000042,
» Id., Transcript of Hearing, Vol. II, Page 281, Supp. at 000043,

76 Id., Duke Energy Ohio Exhibit 10-A, Supp. at 000246; OCC Exhibit 12-A, Supp. at
000377.

77 Id
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Commission’s acceptance of OCC’s recommendation means that the Company is recovering
only $342,414 in tree trimming expenses resulting from the severe wind storm. The number of
outages and extent of physical damage incurred as a result of the storm, however, supports a
much greater cost recovery. This circumstance confirms the reasonableness of the Company’s
position that “PayCo” references in the company’s records cannot propetly be used as a method
for discounting contractor costs.

The $2,748,442 reduction in recovery approved by the Commission is unreasoﬁable and
should be reversed by this Court.

C. The Commission’s two-thirds reduction in the remaining contractor costs is

entirely unsupported by the record and reflects the Commission’s willful
disregard of its duty.

The Commission erroncously determined that Duke Energy Ohio’s recovery should be
reduced by an additional $6,970,112, citing the following in support of its decision: (1) invoices
were sent to an affiliate; (2) project codes reference another state; (3) the location of the work on
the invoices .is listed as another state; and (4) work may not have been performed in Ohio
because the Company’s crews did not have meals, sleep, or launder their clothes in Ohio. The
Commission unreasonably embraced OCC’s argument that these circumstances conclusively
demonstrated that Duke Energy Ohio should not be entitled to recover the costs associated with
the contractor labor associated with them. None of the arguments advanced by OCC actually
support the Commission’s determination, however, as either they are incorrect, as demonstrated
by the record evidence, or they have no logical relevance to the determination of recovery.

- ”"li“hneﬂfeﬂlctrors weighing against recovery that were 6fferéd by OCVC, aﬁd ﬁltimatély accepfed
by the Commission, must be considered in relation to the protocol traditionally used by the

Company for purposes of charging labor, materials, and suppliers, as well as logistics. As Duke
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Energy Ohio witness James Mehring testified, storm codes were created at the beginning of the
Company’s restoration activities. The codes were state-specific, and were utilized in such a way
that contractors working in Ohio would have used the Ohio charge code.” There is no evidence
in the record to refute the consistent, proper use of the Company’s storm codes by contractors.
Tn fact, all of the invoices summarizing contractor work, upon which OCC relied, expressly and
unambiguously reflect Ohio storm codgs.”

Another argument advanced by OCC, and adopted by the Commission, was that the
summary invoices were incorrect because entries on time sheets were misplaced.80 Despite the
minimal confusion associated with the entries, record evidence clearly confirms that the
Company consistently used Erlanger, Kentucky, right across the Ohio River from Cincinnati, as
a staging area.’’ All Duke Energy Ohio contractors, therefore, reported to Erlanger, Kentucky,
io receive their assignments, prior to being dispatched to different sites in Ohio for electric
restoration efforts. Given the geographic proximity between Duke Energy Ohio’s service area in
southwestern Ohio and Kentucky, and the necessity for contractors to report to Erlanger,
Kentucky, early each morning for instructions and assignments, it is understandable and entirely
reasonable that contractors .and crews may have slept, dined, and laundered their clothing in
Kentucky.** Therefore, to the extent that the contractor invoices reflected charges that were

incurred in Kentucky, such charges are not unreasonable and indicate nothing regarding the state

78 Id., Transcript of Hearing, Vol. I, Pages 48-49, Supp. at 000006-7.

79 j4-OCC Exhibit 1-A, Exhibit AYJ-A, Page 13- (Project Number ref. “STMOH0812”),
Supp. at 000328.

80 Id., Opinion and Order, Page 15, Ap. at 000021.

8l Id., Duke Encrgy Ohio Initial Merit Brief, Page 19, Supp. at 000531; see also Opinion
and Order, Page 16, Ap. at 000022.

82 Id
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in which the work was done. Further, the individual who processes Duke Energy Ohio’s
contractor invoices works out of an office located in Kentucky.83 The fact that contractor
invoices were mailed to Kentucky simply has no relevance to where the contractor’s work
actually took place.  Each of these arguments is reflected in record evidence. Therefore, the
Commission’s denial of Company recovery of these expenses is unreasonable.

As a general principle, cost recovery caﬁnot properly be assigned én a generic ratio.
Therefore, the Commission’s decision to assign cost recovery to Duke Energy Ohio on that basis
is entirely unrcasonable. Assuming, arguendo, however, that a generic ratio basis for
determining cost recovery had been appropriate, the record evidence does not support a reduction
of approximately $7,000,000 in recoverable costs for Duke Energy Ohio. As advanced in the
record evidence, the actual total outage percentages from the wind storm, properly allocated to
cach company, were 61 percent for Duke Energy Ohio, 28 percent for Duke Energy Indiana, and
11 percent for Duke Energy Kentucky.” As further advanced on the record, Duke Energy
Ohio’s percentage of actual total restoration costs was 58 percent, whereas Duke Energy Indiana
accounted for 33 percent of total restoration costs, and Duke Energy Kentucky accounted for
nine percent.® Therefore, specifically aligning the extent of the damage with the costs incurred,
logic indicates tilat the costs incurred by Duke Energy Ohio were consistent with the extent of
the outages to which it responded.

By re-allocating cost recovery on a generic ratio that had no basis in fact, the
Commission effectively shifted costs to utilities that are (1) outside of its jurisdiction, and (2)

regulated by analogous commissions in other states. As a creature of statute, tasked strictly with

83 1d., Duke Energy Ohio Application for Rehearing, Page 19, Ap. at 000065.
8 Id., Transcript of Hearing, Vol. IHl, Pages 377-78, Supp. at 000048-49.
85

Id.
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the responsibilities explicitly delegated to it by the Ohio General Assembly, the Commission
lacks the authority to take such an action. Therefore, its decision to treat nearly $7.000,000 in
labor costs that were incurred in order to efficiently restore electric service to Duke Energy Ohio
customers as though the costs were actually incurred on behalf of Duke Energy Indiana and
Duke Energy Kentucky unreasonably redistributes the percentage of total costs incurred by each

affiliate. The following table shows the impact of the Commission’s decision:

Percent Percent of Percent of Costs,
of Costs Incurred  after Redistribution by
Outages the Commission
Duke Energy Ohio 61% 58% 39%
Duke Energy Indiana 28% 33% 48%
Duke Energy Kentucky 11% 9% 13%
100% 100% 100%

The record evidence from the proceeding shows that this result is not a reasonable or
appropriate representation of total costs incurred by each of the affiliates. Further, under the
Commission’s unilateral redistribution of costs, the entity responsible for the repair of the
majority of the outages, Duke Energy Ohio, is not credited with a majority of the associated
costs. This result sharply contrasts with what should result under general cost causation
principles and what is fair, under any reasonable approach.

The Commission’s decision to allocate cost recovery generically further overlooks the
uncontested fact that extensive field work was performed in the Duke Energy Ohio service
7teir1j1tory By contractors. As stated supm,'l')ﬁké Energy Ohio contractors assisted in replacing
767 utility poles and 499 transformers, and helped repair over 32 miles of conductor in the
Company’s service territory. Despite record evidence confirming that Duke Energy Ohio’s

service territory sustained the most extreme damage of the local affiliates in the wind storm,
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necessitating extensive restoration work in the field, the Commission unreasonably ignored such
evidence and, instead, arbitrarily shifted expenses incurred by the Company for the benefit of
Ohio customers to other states.

The Commission’s approach was patently unreasonable and lacks evidentiary support.
Therefore, the Company respectfully requests that this Court recognize the Commission’s
inappropriate treatment of costs incurred for contractor labor, reverse the Commission’s finding,
and permit Duke Energy Ohio to recover the amounts to which it is rightfully entitled.

CONCLUSION

The Commission’s Opinion and Order and Entry on Rehearing unreasonably failed to
consider important record evidence advanced by the Company and Staff, thereby seriously
reducing the rightful recovery by the Company of amounts expended for electric restoration
activities associated with the storm. The Company’s expenditures were made in consideration of
the countless customers without service in the wake of the severe wind storm, and were
undertaken with careful consideration of the economics of the deployment of the Company’s
resources. Duke Energy Ohio should not be penalized by a significant reduction in recovery for
its commitment to rapidly restore service to its customers. Accordingly, this Court should
reverse the Commission’s decision on the issues discussed above, and permit Duke Energy Ohio

to recover the restoration costs requested in its Application.
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|
Notj @ E Ohi ' i

Appellant, Duke Energy Ohio, Inc., (Duke Energy Ohio or Company) hereé&ry gives notice
of its appeal, pursuant to R.C. 4903.11 and 4903.13, to the Supreme Court of Ohig from the
Public Utilities Commission of Ohio (Commission) Opinion and Order, entered m the journsi on
Yanuary 11,2011, and its Entry on Rehearing, entered in the joumal on March 9, 2011, in Case.
No. 09-1946-EL-RDR, both of which are attached hereto. The referenced matter z‘involv&s Duke
Energy Ohio's request for reimbursement of operating and mainteﬁance costs m{rred in
restoring the Company's electric distribution system following a September 14, 2668. wind
storm that ravaged southwest Ohio. . -

The Commission’s January 11, 2011, Opinion and Qrder unlawfully and ug;xrwsombly
denies the Company fisll remuneration for the costs it reasonably and prudently mq:utted in
responding to the damage cavsed by the wind storm. .

On February 10, 2011, Buke Encrgy Chio timely filed its application for u;iwwng from
the above-referenced Opinion and Order, pursuant to R.C. 4903.10. The issues rm:sed in that
application were denied in an Entry on Rehearing entered on March 9, 2011, Duki: Energy (')!'lio
has timely filed its Notice of Appeal with respect to Case No. 09-1946-EL-RDR, with the Clerk
of the Supreme Court of Ohio and the Docketing Division of the Commission, and has served
such Notice of Appeal upon the Chairman of the Conunission and upon all parties :who have
entered an appearance in the proceeding before the Commission. ‘

Duke Energy Ohio hereby alleges that the Commission's January 11, 201 1; Opinion and

Order and its March 9, 2011, Entry on Rehearing in Case No, 09-1946-EL-RDR, are unlawful,

407929
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unjust, and unrcasonable for the following reasons, as set forth the Company’s Aﬁplicatioh for

Rehearing:

i

The Commission erred in precluding recovery of supplemental compensation -

for salaried employees as such compensation was @ necessary and ptudently
incumed expense that reasonably ensbled prompt restoration of electric
services following the storm. o

The Commission unreasonably ordered a reduction of $371,196, based on the

erroneous conclusion that this amoant reflects additional sums paid to;salaried.

employees. |

The Commission unreasonsbly ordered a reduction of §2,052,454 f{.)r labor
loaders and supervision costs allegedly associated with the supplemental
compensation and regular pay to salaried employees. '

The Commission erred in reducing Duke Energy Ohio’s request by aniamount
equal to the costs charged by Duke Encrgy Ohio to affiliates for storm
restoration setvices provided by Duke Energy Ohio employees #nd the
Commission’s determination in this regard is unjust, unreasonable, and
against the manifest weight of the evidence. 2

The Comumission’s finding that Duke Energy cannot recover $9,717,564 of the
costs associated with contractor tabor is unjust, unreasonable, and agdinst the
manifest weight of the evidence, :

WHEREFORE, Duke Energy Ohio, Inc, respectfully submits tHat the

Commission’s Janwary 11, 2011, Opinion and Order and March 9, 2011, Eptry on

Rehearing

arc unlawful, unjust, and unreasonable and thus should be reversed, vamwd.

or modified, Duke Energy Ohio respectfully requests that the Supreme Coust Of Ohio

remand this case to the Comnuission with instructions to correct the errors complained of

herein,

407919
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[ certify that a copy of the foregoing was filed on this the 6th day of Mayi;, 2011, with the

docketing division of the Public Utilities Commission in sccordance with Rules 4901-1-02(A)

and 4901-1-36 of the Ohio Administrative Code,

!

fizgbeth H, Walts |
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leaving a copy at the office of the Chairman and also on the following persons or entities, being

the appellant and all parties to the proceeding that is the subject of this appeal, 1/1a regular Us.

mail delivery, postage prepaid, overnight delivery and/or electronic mail delivarjf on this the 6"

day of May, 2011.

Todd A, Snitehler

Chairman, Public Utilities Commissionof Ohio
180 East Broad Street, 12% Floor
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William L., Wright
Section Chief, Attorney General’s Office
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~~insouthwestern Ohio (Duke Ex. Tat 1).

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO
In the Matter of the Application of Duke ) X
Energy Chio, Inc. to Bstablish and Adjust ) Case No.09-1946-EL-RDR
g :

the Initlal Level of its Distribution
Reliability Rider.

OPINION AND ORDER

The Public Utilities Cotamission of Ohio, having considered the: record In this
matter and being ofherwise fiully advisad, hereby issues its opinton and erder.

AFPFEARANCES:

Amy B, Spilier and ‘Elizabeth H. Watts, 155 East Broad Street, Columbus, Ohio
43215, on behalf of Duke Fnergy Ohio, Inc, :

Amy B. Spiller, Room 2500, Atrium II, P.O. Box 960, Cincinnati, Ohlo 45201, on
behalf of Duke Energy Indiana, Inc. L

Mike DeWine, Ohic Attorney General, by William L. WﬂghLSécﬂméCbiefé Stephen

. A. Reilly, Assistant Attorney General, 180 East Broad Street, Columbus, Ohio 43215, on

behalf of Staff of the Commission. :

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Ami M. Hotz end
Michael E. Idzkowski, Assistant Consumers’ Counsel, 10 West Broad Sireet, Columbus,
Ohio 43215, on behalf of the residential utility consumers of Duke Energy Ohio, Inc,

Chester, Wilcox & Saxbe, LLF, by John W. Bentine, Mark 8. Yurick, and Matthew .
White, 65 East State Street, Columbus, Ohio 43215, on behalf of the Kroger Comparty.

OPINJON:
L Background §_
Duke Energy Ohio, Ine, (Duke-Ohio) is an elactric light compary, as defined in

 Segtion 4905.03{A)(3), Revised Code, and & public utility under Section 4905.02, Revised

Code. Duke-Ohio supplies electricity and natural gas to approximately 700,000 customers

By opinion and order issued July 8, 2009, in In the Matter of the Application of Duke
Energy Ohio, Inc.,, for an Incyease in Electric Rates, Case No. 08-703-EL-AIR, et al, (Dukz

000007
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09-1946-EL-RDR | “2

Electric Rate Case), the Commission approved a stipulation submitted by Duke-Ohio and
other parties in that case. The stipulation, as approved, established the Distribution
Reliability Rider (Rider DR-IKE) as a mechanism to recover reasonable land prudently
incurred storm restoration costs associated with the September 2008 wirkd storm related to
Hurricane Tke (2008 Storm). The stipulation further provided that Rider DR-IKE was to be
set at zero, but authorized Duke-Ohio to file a separate application to estublish the indtinl
level of Rider DRIKE. A process for the review of Duke-Chio's application to adjust Rider
DR-IKE was also established in the stipulation. By order issued January 14, 2009, in the
Duke Electric Rate Case, the Commission also granted the application filed by Duke-Chio to
modify its accounting procedures to defer incremental operations and management
(O&M] expenses assoclated with the 2008 Storm, with carrying costs, stating that the
reasonableress of the deferred amounts and recovery, if any, will be examined in a future
proceeding.

On December 11, 2009, Duke-Ohio filed the instant application to adjust Rider DR-
IKE to allow recovery of the company’s 2008 Storm restoration coats, along with testimony
supporting the application. i

'On Febrnary 9, 2010, the atiomey examiner issued an entry which, fnter alia,
granted the motion to intervene filed by the Ohio Consumers’ Counse] (OCC) and set a
procedural schedule in this case. Specifically, the entry set forth Pebruary 23, 2010, as the
deadline for the filing of comments and motions to intervene. Additionaily, March 25,
2010, was set as the deadline for Duke-Olio to notify the Commission if all of the issuee

raised in the comments had been resolved, |

- Comments were filed on February 23, 2010, by Staff, OCC, and the
Comipany (Kroger), On March 25, 2010, Duke-Ohio filed s lstter stating that all of the
issues raised by Stalf and Kroger had been resolved, but that it was uniikely that all of the
jssues raised by OCC would be resolved; therefore, Duke-Ohio requested that this matter
be set for hearing. '

By entry issued April 14, 2010, the attorney exeminer, inter alia, scheduled his
matter For hearing on May 25, 2010, at the offices of the Commission. In this same entry,
the attorney examiner granted the motion to intervene filed by Kroger,

The hearing was held on May 25 end 26, 2010, and concluded on June 7, 2010. At
the hearing held on June 7, 2010, the attorney examiner granted the motion to intervene
filed by Duke Energy Indiana, Inc. (Duke-Indiana). At the May 25, 201{), hearing, the

attorney examinet issued an oral ruling denying the motion to quash filed:by Duke-Ohio
and Duke-Indiana regarding two motions for subpoena duces tecum filed by OCC. By entry
issued Jone 2, 2010, the Comumission derded the inteclocutory appeal Aled by Duke-Chio

i
H

i

i
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and Duke-Indiana regarding the attomey examiner's May 25, 2010, suling and affirmed
the attorney examiner’s denial of the motion to quash. E

Duke-Ohio, Staff, and OCC filed briefs on June 15, 2010, and Duke-Ohio and OCC

filed reply briefs an June 21, 2010,

II.  Discussion of the Issues 1

Duke-Ohio explaing that, o September 14, 2008, during the test year of the Dicke
Electric Rate Case, a wind storm resulting from Hurricane Tke struck lsge parts of the
Midwest, including Duke-Ohio’s entire greater Cincinnati service ares, | According to
ﬂﬁeﬁhb,ﬂmm&mmmdﬂehrgﬂdmmwg&hﬁwﬁsmdnﬂemo
and its predecessor entities. Further, Duke Ohio points out that the damage from the 2008
Storm was 80 severe that Govemor Strickland declared a state of emergency in Ohio and
requested faderal assistance. (Duke Ex. 1 at 1-2; Duke Bx. 2at2-3)

Leading up to the 2006 Storm, Duke-Ohio’s witness Mehring explains that, during
the week of September 7,2908.ﬂﬁcampany’smmmoiogisbmr&m¢d&um's
progress and sant forecasts to appropriate personnel. The witness states that, on the
morning of September 14, 2008, prior to the event, a spacial notice was sent by one of

Duke-Ohic’s meteorologists advising of the escalation of the weather conditions. .

According to Mr. Mehring, this early warning allowed the company to call.out additional
resources before the storm hit. Mr. Mehring states that the initial evefuation and
assessment of the storm began the afternoon of September 14, 2008, when Duke-Ohlo
called in is fransmission and distribution construction crews to supplement the normal
trouble shift employess. From the afternoon of September 14, 2008, into the mozning of
September 15, 2008, these resources resporded to emergency agency calls and began
assessment and restoration of conplete circuit lockouts. Also, on the afternoon of
September 14, 2008, Mr. Mekring explains that responders from the premise servioss
group and the engineering// technical persormel wese called in for damage assessment. On
September 15, 2008, when the company realized the extent of the restoration necessazy, it
began to call in second-tier responders, including nonfieid responders and other corporate
employees. Storm meetings were held twice & day throughout the event and regular
meteorclogy updates were given at those meetings, Mr. Mehring bolieves the eardy
warning and the regular updates thvoughout the event aided in the oversil management of
the restoration. (Duke Ex. 2 at4-5.) T

Duke-Ohio attests that it documented 822,000 outages of greater thais five ainutes
in duration dne to the 2008 Storm, which affected approximately 83 percent of its
customers (Duke Ex, 1 at 2), Duke-Ohio's witness Mehring explains that, due to the
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massive extent of damage, it took nine days to fully restare the system.i Mr. Mehring
testified that the number of Duke-Chio customers without power peaked at 492,002 on
September 14, 2008, Of those customers who Jost power, the company was able to restore
power to: 40 percent within 48 hours; 70 percent within four days; and all customers
within nine days, (Duke Ex, 2 at5-6) .

OCC muintains that Duke-Ohlo did not explain why it did not reafize the extent of
the damage until the day after the storm occurred. According to OCC, Duke-Ohlo has not
been forthcoming about the causes of the cutages, the personnel used during the storm,
the design of the distribution system, or the specific level of wind speed its system is
designed to withstand, Therefare, QCC recommends that, before Duke-Ohio is permitted
to recover any costs, the Commission require Duke-Ohio to reveal these facts and to
demonstrate that it responded to the storm in a prudent manner. (OCC Bx. 1A at 44; OCC
Ex. 10 at 13—150 ’

With regard fo the timeliness of the company’s response, Duke-Ohio’s witness
Mehring states that the company did not delay in requesting additional crews or
assistance in responding to the outages both from the Duke Energy companies and from
outside contractors. The witness points out that the company could not dispaich crews on
September 14, 2008, to Inspect the entire distribution system because the conditions were
unsafe. He argues that, even immediately after the storm, the company could not access
all of the system because the streets were closed or blocked, and downed trees and debris
had to be removed, In addition, he notes that they had to walk the distribution systems in
the rural areas to locate faults, Mr, Melring submits that, after critical facjlitien had been

addressed, the company prioritized its restoration efforts to maximize the number of

customers to whom service was restored. (Duke Ex. 3 at4-5)

In addition, Duke-Ohio’s witness Mehring maintains that it is not uncommon in the
restoration process for outages to occur after the storm has passed. Since & storm leaves
trees in weakened conditions, limbg may continue to fall and cause ottages after the
storm, and the same Js true for structures left in procarious positions. Mr, Mehring insists
that the condition of Duke-Ohio’s system did not contribute to the number of cutages;
rather, the outages were a result of the excessive damage to the distributiori system caused
by the storm. (Duke Ex. 3 at3-4.)

OCC submits that Duke-Chic faifed to property report the number of castomers
experiencing outages, the length of time of the cutnges, and the number of outages (OCC
Ex. 10 at 11-12), OCC's witnesa Yankel recommends that the Commission-order a study of

~ Duke-Ohiv’s procediures and reactions o the 2008 Stoem ﬁﬁfﬁfﬁ?ﬂﬁ?ﬁtﬁﬁhﬁ
argues that OCC's request for a study is both rrelevant and misplaced and that OCC has

no objective, factual criteria an which to bese such a recommendation, Puke-Ohio avers
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that there is no basis to suggest that the company’s emergency response plans increased
the severity or duration of the event. (Duke Br. at 24-25.) :

OCC beleves that Duke-Ohic's disinterest in exploting the causes for customer

outzges and improving its response to storm outeges is inappropriate, given the serioas
damages suffered by its customess (OCC Ex. 10 at 15). According to OCC's witness
Yankel, the econantic loss and damsge incurred by the customers far exteeds the costs
Duke-Ohio is requesting that the customers pay (OCC Ex. 1A at 4). OCC advacates that
the Commission should consider the loases already suffered by Duke-Ohlo’s customers
from the 2008 Storm and not permit collection of any storm restoration copts (OCC Br, at
6), In response to OCC's issue regarding losses customners may have sustsined daring the

5008 Storm, Duke-Ohio balieves that whether a costomer sustained losses as & result of the

storm I8 not relevant to whether the company is entitled to cost recovery for storm repairs

(Duke Br. at 20). OCC disagrees with Duke-Ohic, stating that the Commission has relied .

upon equity in the past when determining whether utilities should collect coats from

There is no dispute on the record that the 2008 Storm was an unavoidable majoe
event that caused substantia} outages in Duke-Ohio’s service territory. The Commission
notes that, in accordance with Rule 4901:2-10-08, Ohio Administrative Code {O.A.C),
Duke-Ohio maintains an emergency plan which sets forth procedures the comparty must
follow in situations such as the 2008 Storm.  This plan is available to the Commission’s
outage coordinator and, in the event there is 2 question regarding a campany’s response o
an emergency situation, Stff would review the situation to ensure thet the plan is being
properly implemented by the company. With regard to Duke-Ohio’s respanse to the 2008
Stoym, there is nothing in the record, other than unsupported statements made by OCC,
which would warrant further inquiry into Duke-Ohio's implementation of its emergency
plan, Therefore, the Commission finds that Duke-Ohio has sustained its trurden of proof
on this issue and that OCC's suggestion that the Commission initiate & study of Duke-
Chio's reaction ks the 2008 Storm is without foundation. Therefore, OOC’s request should
be denied. _

B. 2008 Storm Expenues Overview i

Duke-Ohio’s witness Wathen testifled that, in accordance with the Commission’s
January 14, 2009, order in the Dukz Electric Rate Case, Duke-Ohio deferred $30,682461 1n
distribution and related O&M costs incurred to repair the damage caused by the 2008
Storm, and recorded carrying costs at the most recently approved long-term debt rate of

645 percent (Duke Ex. 5 at 6, Atta. 1-2 Duke Ex. 1 at4). Duke-Ohio indicates that, while

the costs associated with the 2008 Storm were incurred during the test year for the Duke
Electric Rate Case, had those costs been incuded in the rate case, they would have,
theoretically, increased the customers’ bage distribution rates. Thus, rather than inciude

000011



09-146-EL-RDR _ ’ %

the 2008 Storm costs in the base distribution rates, Duke-Ohio requeshed. in the Duke
Electric Rafe Case, to narvow the scops of Rider DR-IKE to those expenses related to the
2008 Storm damage. (Duke Ex. 1at2-3.) :

According to Duke-Ohio's witness Wathen, the actual storm restofation costs for
the year 2008, excluding the costs associated with Hurricane Tke, were significantly higher
than the amount inclirded in base rates in 2008. For example, Mr. Wathen offers that &
reasonable estimate of starm costs included in base rates for 2008 for distribution O&M is
approximately $1,583,148; however, the actual storm costs incurred for the year 2008,
excluding the costs related to Hurricane Ike, for distribution O&M were $5,360,922
Therefore, Mr. Wathen asaerts that all of the storm restoration costs associated with the
2008 Storm were incremental to the storm costs being recovered in base rites in the year
2008, (Duke Ex. 5 at 3-5.)

OCC's witness Yanke} advocates that Duke-Ohio should forgo 100 percent of the
restoeation costs for the 2008 Stormt. According to M. Yankel, while he ip not saying that
the costs were not incurred or that the costs were nok, to some extent, prudent, he
questions the reasonableness of requesting recovery of such costs. (OCC Bx. 1A at 7}
OCC believes that Duke-Ohio should have been better prepared to deal with the storm,
Moreover, OCC states that it is not clear from the record that Duke-Ohlo had appropriate
cost containment measures in place to ensure the efficiency of the restoration efforts.
{OCCEx, 10 at 3; OCCBr. at 21.) : :

OCC’s witness Yankel submits that a utility should not be eifowed to collect
imprudently incurred costs, costs associated with other jurisdictions, or costs that should
‘be capitalized, a5 opposed to expensed. Moreover, Mr. Yankel points cut that a utility has
built into its rates a certaln allowance for stovm-relsted expenses and it'should ot be
expecmdﬂmtmnrmvay,manyrmovemwﬂlmr,dmmmﬂuw
exceed those built into rates, The witness points out that, when storm costs are less than
what is built into rates, the wtility does not request a decrease in rates; thus, there shoeld
be no expectation of recovery when expensas exceed what is built into tates. (OCL Ex. 1A
at 4) OCC miaintains that, while in recent years Duke-Ohio may have exceeded its test-
ywmmfwsmMMMMemthebeena&mmmmhﬂlﬂa
benefited by having a test-year amount that exceeded the actual storm restoration cosis.
Therefore, OCC insists that, in order to meet Duke-Chio’s burden of proof on this issue,
Duke-Ohio must provide comparisons of test-year amounts to actaal costs for more than
just recent years. (OCC Br. at 10) Mr, Yankel also points cut thata sphkesperson for
Mhﬂgh&mmw&&kﬂhm)m&mtitmmm:md&em
Kentucky) has requested deferral of the 2008 Storm costs, it has not requested recovery.
(OCC Bx, 1A at 4-5)
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In contrast, Duke-Ohio submits that its existing base distribution retes do not
inctude the 2008 Storm costs, Purthermare, Duke-Ohio maintains that OOC's witness
Yankel failed to justify his erronecus conclusion that Duke-Ohio may have over-recovered
storm costy in the past. Duke-Ohio nofes that, at the time of the 2008 Storn), the base rates
included about $2 million for O%M stosm costs. Acconding to Duke-Oblo, in the
intervening years, it has incurred O%M storm costs well in excess of the amount included
in base rates. (Duke Br. at22) :

Furthermore, Duke-Ohio avers that, contrary to OCC's assertions, foreign
jurisdictions cannot dictate this Commission’s authority (Duke Br, at 23). OCC replies
that, in the past, the Commission has Jooked at the treetment of customers by utilities in
other states to gauge reasonablencss. See It the Matter of the Application of Cincinnaii Bell
Telephorte Company for Approval of @ Relail Pricing Plan Wikich May Result in Future Rato
Increases and Jor @ New Aliernative Regulation Plau, Case No. 96-899-YP-ALT, Opinion and
Order (November 4, 1999). In addition, OCC argues that the Commission has found that
trends in other states are relevant, especially in a state where a company has an affiliate.
See In the Matter of the Review of SBC Ohio's TELRIC Costs for Unbundled Network Elements,

Case No. 02-1280-TP-UNC; Entry on Rehearing (April 21, 2004). (OCC Reply Br.at4) -

In the Duke Electric Rale Case, the Commission approved a stipulation by the parties
in that case which permitted Duke-Ohio to estabiish Rider DR-IKE as a mechanizm to
recover reasonable and prudently incurred storm restoration costs assoriated with the
2008 Storm, While Rider DR-IKE was initially set at zero, Duke-Ohio wss antherized in
that case bo file the instant application in crder to present evidence supporting its proposal

for the initial level of Rider DR-IKE. By agreeing to the creation of Rider DR-IKE for the

purpose of recovering reasonsble and prudently incurred storm restorition costs, the
stipulating parties, one of which was OCC, acknowledged that there weie, in fact, costs
that Duke could at least request that the Commiasion consider for recavery through a tider
mechanism. For OCC to now advocate that 100 percent of the 2008 Storm costs should be
forgone by Duke-Ohio, without even examining such costs, seems somewhat
disingeruons. With the requirement that any coats recovered tiuough Rider DR-IKE are
reasonable and appropriate, we will proceed to consider Duke-Ohio’s request in this case
and the evidence of record to determine If Duke-Ohlo has met its burden of proof,

Duke-Ohio's witness Wathen explains that, generally, the comparty }is proposing to
include the following costs in Rider DR-IKE: distribution O&M; certain administrative and

- general accounts, including iabor, office supplies and expenscs, benefits, and other
administrative and general accounts used to record starm restoration costs; and payroll -

taxes associated with the labor costs (Duke Bx. 5 at 7). :
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According to DukeOhio'a witness Mehring, the expenses incurred as part of the
restoration from the 2008 Storm were almost ten times the company’s average anrwal
storm-related costs, He attests that the 2008 Stosm expenses were $52.5 miltion, of which
$31.8 was O&M costs and payroll taxes, and $0.7 million was for capital-related expenses.
Mr. Mehring states that the company s only asking for recovery of the distribution-related
Q&M costs and is not seeking recovery of the capital costs in this proceeding. According
to Mr. Mehring, the expenses from the storm, as proposed in the appiication, can be
divided into the following four cost categories; internal labor for Duke-Chio and its
affiliztes ($15.3 million); third-party contractor labor ($14 million); materials and supplies
(80.7 mdllion); and costs of logistical support for the field crews ($1.7 million). Before
carrying costs, the witness submits that, in its initial application, Duke-Ohio requests
recovery of the distribution share of the O&M costs amounting to $30,682461, (Duke Ex, 2
at 9-10.) ;

Based on its review, Staff recommends that the recovery amount,-groposed in: the
application, be decreased by $1,033,130 to $29,649,330 (Staff Ex. 2 at 2-3, Att. 1-2). Upon

consideration of Staff's commemts, Duke-Ohlo’s witness Wathen testified that the

company will reduce its request for recovery through Rider DR-IKE to $29,355,562.
According to the witness, this amount includes the reduction requested by Staff, as well as
additional adjustments for supervisory and service company lsbor and other
miscellaneous items totating $293,767.65, (Dnike Ex. 6 at 3.} In addition to the recuction
recommended by Staff and the additional $293,767.65 reduction, Duke-Ohio’s witness
Wathen testifled that, in the course of responding to discovery, the company found it
applied a formula for estimating fringe benefit costs on owvertithe labor that
inappropriately included certain costs as incremental that were not troly incremental.
Therefore, Duke-Ohio has adjusted its request to account for this error and has reduced
the beginning balance of the regulatary asset by $800,461, According to Nir. Wathen, the
company also made a number of other miscellaneous adjustments thet total $81,858.
(Duke Ex.6at8,10) o

Accordingly, taking the above adjustments into consideration, Duke-Ohlo requests
recovery in this case of $28,473,244 in costs resulting frony the 2008 Storm.: (Duke Ex. 6 at
8 10) Therefore, Duke-Ohio’s revised actual expenses in the four cost:calegoties are:
internal labor for Duke-Ohio and lts affiliates {$12,898,558); third-party contrector labor
(§13,202,611); costs of logistical support for the field crews (§1,597,025); and materials and
supplies ($775,010), {Duke Bx. 3at5-7.) :

Staff believes that, with the adjustment it recommends, as well ‘s the further

adjustments agreed to by Duke.Olio, which reduce the recovery amount to $26,473,244,
Staff has reasonable assurance that the 2008 Storm damage expenses to be recovered in
Rider DR-IKE are reasonable (Staff Ex. 2 at 2-3, Att 1.2 Staff Br, at 5-6).
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OCC witness Yankel offers that he reviewed nonfield-related costs and costs
associzted with salaried personnel, The witness points out that, while Duke-Ohio agreed
in its responses to interrogatoties to remove certain charges, Duke-Ohio initially requested
recovery for such items as $7,349 for massages in support of the call center staff and
$42,058.60 for gravel, (OCC Ex. 1A #t 9-10,) Mr. Yankel states that, based.on his review of
the documentation, of the 328,473,244 that Duke-Ohio requests recovery of in this case, he
recoramends the Commiasion approve recovery of no more than $5,135,18%: In summary,
Mz, Yankel recommends the following items ba deducted from the amound requested by
Duke-Ohio: $3,279,446 for supplemental compensation to salaried employees; $307,872,
which was paid to Duke-Ohio by Duke-Kentucky; $1,063,785, which is an estimate of the
amourit paid to Duke-Ohio by Duke-Indlana; $2,748,442, which was billed by a contractor
to Duke-Ohlo, rather than the appropriste affiliste; $6,969,446, which OCC belleves
includes charges which may not have been incurred for work done in Ohii; and 38,569,072
for charges that should be removed from the Q&M accounts and should be capiialized.
{OCC Ex. 1A at 42) Therefore, OCC belleves that Duke-Ohio should only: be allowed to
receive $5,135,181 of the $28,473,244 propased by the campany (OCC Br. at 20).

After reviewing the record in this case, the Commission finds that each party
categorized the expenses allegedly incurred by Duke-Ohio as a result of the 2008 Storm
and presented evidence i this case relating to those expenses in a different manner.
Therefore, for purposes of our constderation of the record and determination of whether
Duke-Ohio has sustained ita burden to prove that it yeasonably and pridently incurred
$28,473,244 in costs related to the 2008 Siorm, we will divide the costs into fwo categories:
Labor Experses; and Operations and Maintenance, and Capital Accounts.: Unler Labor
Expenses, we will consider Duke-Ohio’s request to recover $27,698,23¢ for: internal labor
for Duke-Ohio and its affiliates; third-parly contractor labor; and the costs of logistical
support for the field crews, Under Labor Expenses, we will also corsider OCC's proposal
that Duke-Uhio not be allowed to recover $14,368,991 for: supplemental compensstion to
salaried employees; amounts paid ko Duke-Ohio by Duke-Kentucky and Duke-Indiana;
amounts billed by a contractor to Duke-Ohto, rather than the appropriate affiliate; and for
charges which OCC sdvocates may niot have bean incurred for work done in Ohio, Under
Operations and Maintenance, and Capital Accounts, we will consider Duke-Ohio’s request
ta recover §775,010 in materials and supplies, and OCC's request that certain costa Duke.
Ohio placed in the O&M account be capitalized. :

1. Labor Expenses

Duke-Ohio’s witness Mehiring testified that, on September 14, 2008, Duke-Ohio and
its affiliates, Duke-Kentucky and Duke-Indiana, began implementing their emergency
plans fo respond to the storm damage. According to Mr. Mehring, of the Duke Energy
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employees and contractors responding o the storm: more than 1,200 asgessed demage,
prepared material for the field, assigned jobs to crews, removed vegetation,
repaired downed lines and equipment, and provided support services; and 450 worked in
the cell center. In addition, Dake-Ohio and Duke-Kentucky retained approximately 1,230
contractors and employees from utilities in other states not affected by the storm,
including 570 employees and contractors from Duke Energy Carolinas, (Duke Bx. 2at8)
Mr. Mehring explains that the costs for logistical support include food, lodging
transportation, and miscellaneous expenses, The witness states that the costs for this
category were calculated by taking the number of people warking on the storm restoration
efforts per day, which was by operations, times a daily per. person amount,
which was based on field input. (Duke Ex, 2at10.) ;

Mr. Freeman, with Duke Energy, explains that, when a Duke-Indians exployee
performs work for Duke-Ohio, Duke-Indiana will not be compensated for, those services in
the form of reveme flowing between the two companies; rather, consistent with the
affiliate rules, there is an entry in the books of Duke-Indiana to reduce the expenses for the
company. According to Mr, Freeman, this reduction in expenses would then become
relevant in Duke-ndiana’s next rate case. (Tr. at 411-412) In response, OCC points out
that an accounting entry will enly prevent double recovery if it i licluded in the
company’s test year (OCC Reply Br. at 14). '

Staff states that its review of the expenses for the repair of the storm damage
included inspection of sampled invoices from contractors, materlal gequisitions, and
payroll records (Staff Bx, 2 at 2). Staff's witness Hecker explains that, in his audit of the
storm costs, he requested a detailed list of tzansactions making up the total charged for
each of the following categories used by the company: external contracts; company snd
affiliate labor; material; and fogistics, From these Hsts, Mr. Hecker selected
source documents to identify specific invoices, matertsl acquisitions, aid timesheets
examine the reasonableness of the expenses and accuracy of the data, Atcording to the
witness, his audit revealed Mhbwmpamumdedwberﬁwedbfwm&m
contractor expenses need to be reduced by $46,86652. Mr. Hacker explains that the
majority of the adjustments for labor expense were for straight-time employees because
these expenses, and the associsted overhead cosis, would have been incurred whether
there was a storm or not and would have been included in base rates. Other adjustments
were made to the labor expense because, in the imesheets that he chose randomly, the
witness found employees whose hours on their fimesheets were lower than the sctusl
amount charged. With regard to the adjustments for contractor expenses, Mr., Hecker
attests that some of the invoices revealed that the work being billed wes done for storm

* ~repairs in Kentucky and Indiana or on other projects ouiside of the stormy thus, these

expenses should not have been charged to Ohlo customers, (Staff Ex. 1at24)
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OCC submits that Staff’s review was tog brief and perfunctoty to identify all of the
problems with Duke-Ohio’s ¢osts in this case, OCC points out that Mr. Hecker, testifylng

in support of Staff's position, stated thet he actually reviewed a couple items out .
of tens of thousands of invoices and Hmesheets. OCC notes that tig offered that

Staff sampled more than 8,000 lines of data; however, Mr. Hacker stateil that he only
reviewed a couple hundred items. Pointing to Mr. Hecker's statement that he could not
put a pexcentage on the nwmber of ftems in his random sampling, OCC opines that Staff's
method of review was simply random, with no methodological or statistically purposeful
sense. Moreover, OCC remarks that Staff's witness Hecker admitted that there is a
possibility of other undiscovered discrepancies, (OCC Reply Br. at 2, 9-10; Tr. at 58, 120-
121,134-135, 137,) !

As stated previougly, Duke-Ohdo requests that it be pmtbpd to recover

- $27,698,234 in labor expenses through Rider DR-IKE. Conversely, OCC ‘advocates that

Duke-Chio not be allowed to recover $14,368,991 of the requested $27.698.234
associated labor expenses relating to: supplementat compenaation to salaried employees;
affiliate labor expenses; and third-party contractor labor expenses, The Commission, in
determiining what labor expenses resulting from the 2008 Storm are appropriate for
recovery through Rider DR-IKE and whether Duke-Ohio met its buiden of proof,
considered the following issues raised on the record: internal labof: expenses and
supplernental compensatiory affiliate Iabor expenses; and contractor Iabor gipenses.

~ Duke-Ohio's witness Mehring testified that the daily direct labor rates were
determined based on timesheets that were entered into the payroll system for work
pexformed for storm-related activitfes. He explains that the direct labor cost was then
loaded with fringe henefit costs, supervision costs, which were cakulated as & percent of
labor, and transportation costs, In addition, Mr. Mehring indicates that the direct lsbor
cost total includes the cost of alf Duke-Ohio support Iabor used for the restoration efforts,
including personnel from outside of power delivery and internal lsbor from departments
such as the call center, information technology, purchasing, and warehousing (Duke Bx. 2
at9,)

OCC indicates that Duke-Ohio is collecting some level of overtime costs through
the rates established in the Duke Eleciric Rate Case. Therefore, OCC advocates that, unless
the level of overtime currenly belng recovered in base rates is sublracted from the
overtime costs the Commission finds propes in this cese, Duke-Ohio willibe collecting a

" tegt-year amount of overtime charges twice in ane yexr, Furthermose, OFC

~argues that
Duke-Ohio has not demonstrated that it has actnally incurred all of the injernal overtime
costs that it claims, particularly if the overtime represents work by salaiied
who are not paid overtime when they work overtime. (OCC Bx, 10 2t 10-11))
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In response to OCC's concems regarding overtime charges, Duke-Ohio’s witness
Wathen offers that the amount of overtime approved in the Duke Electric Raie Case was
approximately $3.7 miltion and the total electric distribution overtime actnal charges for
the year 2008, excluding the 2008 Storm charges, were §5.3 million, Mr, Wathen states that
the overtime charges related to the 2008 Storm were 3.5 million. Therefore, the witness
asseris that the amount of stormerelated overtime requested in this 'proceeding is
incremental to the overtime collected in base rates. (Duke Ex. 6at7.)

In addition, OCC witness Yankel goes on o advocate that any extra payment 0
salaried employees because of the 2008 Storm is lnappropriate. In his review, M. Yankel
found that there were two types of direct compensation noted by the company that were
peid to salaried empluyees because of the 2008 Storm, supplements] and regalar hour pay,
The witness found thet there were 223 salaried employees that received only a fixed
amount of supplemental pay, 238 salaried employees that received hoth supplemental pay
and pay based on the number of hours worked, and 46 salaried employees that received
only pay based on the number of hours that they worked, as if they were hourly
employees. (OCC Ex, 1A at 10.)

According to Mr. Yankel, $855,796 of supplemental compensatiori wag given to
salaried employees and $371,196 was paid an an hourly basis to salaried employees. Mr.
Yankel argues that the total exira compensation given to szlaried employees, $1,226,992, is
inappropriate and Duke-Ohio shoulid not be allowed to recover this amount through Rider
DR-IKE. In addition, Mr. Yankel advocates that the labor loader and supervision costs
applied to the $1,226,992 supplemental compensation to salariad employees should be
removed from recovesy in this case. Accardingly, the witness calculates that the request
for recovery in this casé should be reduced by $3,279,446, which consists of the direct
payroll cost of $1,226,992, and the assoctated labor loader and supervision costs of
$939,863 and $1,112,591, respectively. M. Yankel submits that, if Duke-Ohio wishes to
compensate its salaried employees for exira hours worked during the 2008 Storm, it can do
s0, but ratepayers should not have to fund this supplemental compensation. (OCC Bx.1A
at 15-17.) Rather, OCC advocates that Duke-Ohia’s shareholders should incur the costs of
this supplemental pay becausé it was an unnecessary expense (OCC Br. at 11; OCC Reply
Br. at 13). ‘. ‘

mmpmmommwo'swimmmgms&mtguagaﬁd
proposition, salaried employees are not paid overtime. However, he explains that there
are unusual circumstances that may require salaried employees to work skosmive hours;

therefore, in recognition of, and to reward, those employees, Duke Energy has a
supplemental pay policy. Acvording to the witness, it is at management’s discretion to
give salaried employees some compensation in addition to their regular salaries for thair

effort. (Duke Ex. 3 at 8) Duke-Ohio's witness Clippinger also notes that there is a -
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threshold of additional hours that must be worked Hrst before supplémental pay is
provided (Tr. 359). .

As noted by mkwm'sm,pammmedemphymwaﬂuaiam&w
general practice of Duke-Ohio and awarding salaried employees: sy
compensation, in addition to their regular salaries, is totally within the discretion of the
compatty. anmammmcmummmommm
shown that it is appropriate and reasonable for the company to recover the discretlonary
supplemental pay awarded salaried employees through Rider DR-IKE, In éonsidering the
appropriate costs resulting from the 2008 Storm restoration effort fo be recovered through
Rider DR-IKE, the Commission agrees that the discretionary supplemental pay awarded
salaried employees should not be inchuded, The formula utilized by OCCito assive at the
supplernental compensation it recommenda be deducted from the cosis fo be recovered
was not contested in this case, Therefore, the Commission Hnds that the recovery amount
requested by Duke-Ohio should be reduced by $3,279446. .

OCC asserts that Duke-Ohio's documentation of the 2008 Swrm costs was 80
haphazard and unreliable that it can not be relied ont to meet Duke-Ohio’s burden of proof
that the costs included in the application were prudently incurred. OCC painis out that,
when comparing the spreadsheets of the labor costs incurred by Duke-Indiana and Duke-
Qhio, it is clear ttmt&xke—lndlmamkeduweeiums:reguhrhwm.waﬁmehnmmd
supplemental pay. However, Duke-Ohio's spreadsheet tracked only two items: an hourly
rate of pay and supplemental psy, Thus, OCC arguss that it is impossible,to tell from the
Ohio data whether any of the labor charged was regular hours. OCC points out that,
when questioned about the Ohio dats, Duke-Ohio's withess Clippinger testified fivst that
all labor in Ohio was overtime and then later testified that some of the labor for Ohio was
reguler time. (OCC Br, at 18-19; Tr. at 6§; T¥. at 357.) .

OCC's witness Yanke! points out that approximately half of the §15.3 millon Duke-

Ohio was initially requesting to recover for internial labor costs resulted from employees of
Duke-Ohio affiliates, According to Mr, Yankel, these costs are not fair becguse Duke-Ohlo
is being charged for work perfarmed by employees of Duke-Chio’s affiliates and those
employees are already being paid by ratepayers ini other jurisdictions, Mr, Yankel submits
that, at a minimum, there should be an offset of the ametmt of money pakd by Duke-
Kentucky and Duke-Indiana for Duke.Ohio employees that performed work in those
jurisdictions, When he trled to asemble data on the amount paid to Duke-Ohio by
T affiliates, Mr. Yarikel claims that Duke-Ohio refused to answer discovery requesis that B
dealt with other jurisdictions, Thus, to support Iis confention with regard to Duke-
KennniqbBdb.YankelyOHdltoamhﬁarmgumth1kknhuﬁy;nﬂﬁdnaﬁrﬂﬂﬁmssﬁﬂZ31lhn
labor costs to Duke-Ohio for supporting Duke-Kentucky In its 2008 Stomn. restoration

|
H
I
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efforts. For the costs paid to Duke-Ohio by Dukesndiana, Mr. Yankel reviewed the
information he gleaned from a staiement made by Duke-Indlana’s spokesperson that
Duke-Indiana’s total costs for the 2008 Storm were $17 milion. By using a ratio of the
Duke-Indiana costs of $17 miflion to the estimated costs for Duke-Kentucky, My, Yankel
estimates that the amount of payments to Duke-Ohio from Duke-Indiana was $1,063,785,
Therefore, Mr, Yankel believes that, at a minimum, the request in this ¢ase should be
reduced by $1,371,657, which cansists of payments to Duke-Ohio of $307,872 from Duke.
Kentucky and $1,063,785 from Duke-Indlans. (OCC Ex. 1A at 5, 17, 19-20) In addition,
OCC submits that the Commission should require that these payments from the affiliats
to Duke-Ohio be flowed throngh to custamers (OCC Br. at 14). '

Furthermare, in comparing the costs charged by Duke-Carolina to its affiliates for
assistance on 2008 Stoem restoration, OCC notes that Duke-Otio was charged more for the
same employees than Dukesndiana was charged. Duke-Ohio's witness Clippinger
explainsthattheperhourmc}mgedbukeﬂbiowablﬁdedmwb!w&&meand
regular time. OCC notes that the blended rate added fo the supplemental pay charged to
Duke-Ohio was higher per hour than the overtime rate plus the suppleméntal pay charge
to Duke-Indiana. When questioned about this, Dake-Ohic/'s witness Clippinger states that
the Duke-Carolina employees were deployed to Indiana first and thert 1o Ohio, after the
overtime charges started. OCC believes that, for whatever reason, Duke-Carolina charged
Duke-Chio more for the same employees than it charged Duke-Indiana and the chargea to
Duke-Ohio are not reasonable; therefore, because Dirke-Ohio cannot explain the basis for
the higher charges to Ohio, the costs should be disallowed. (OCC Br. at 16-18; OOC Bxa,
13A and 144; Tr. at 356-376.) |

After reviewing the record on the lasue of affiliste compensation, the Comamission
finds that Duke-Ohio did not sustain its burden to prove that all of the affiliate-related
costs which it proposed should be recovered through Rider DRIKB, OCC has submitted
eviderce that calls to question whether $1,371,657 of those charges should be allowed and
Duke-Ohio provided no evidence to rebut OCC's calculation, Accordingly, the
Cammisﬁonﬁ:ﬂsﬂmtﬂtéms&mquwt&dbymh&oﬁofotmy&udnghmdﬂbﬂ-
IKE should be reduced by $1,371,657 in order to address this issue, :

¢ Conbactor Labor Expenscs |

According to Duke-Chio’s witness Melring, &emaMWW was
calculated by aggregating the contractos involoes charged to tha storm event (Duke Ex. 2 at
R S .

In ifs audit, Staff determined that there needed to be adjustments for contractor
expenses, finding that some of the invoices vevesled that the work being Uilled was dons
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for storm repairs in Kentucky and Indizna or on other projects outside of the storny; thus,

these expenses should not have been charged to Ohio customers, (Staff Bx. Tatd)

With regard to specific contractor invoices which are included in the request for
recovery in this case, OCC's wiiness Yankel describes numerous invokes from one
contractor where it appears that the involces have na connection with the 2008 Stonm
restoration in Ohlo and there is no clear demarcation of the jurisdictions in which the
restoration work was performed. The witniess suspects these invoices eithis becauses they
were senit to a Duke-Ohio affiliate, rather than Duke-Ohic; the project codeg reference &
state other than Ohio; or the location of the work is listed a8 & state other than Ohio, He
points out that, on many of the invoices, the location of the work was whited out; thus,
while some of the invoices appeared to have letters {Le., “y* or “cky”) that would indicate
that the location was in Kentucky, it is uncertain where tha project was located. In
acldition, the witness notes that some of the involces had project descriptions that were
clearly not related to the 2008 Stormy however,» Duke-Ohlo, in its May 11, 2010, filing
agreed to remove those involces from its request in this case. According to:Mr, Yankel, of

~ the invoices totaling $563,322.26 for this one cantractot, only $32,73348 could definitely be .

attributed to Ohio, $261,600 should not be charged to Chio, and it is uncertain whether the
remaining $269,000 should be charged to Ohio, (OCC Ex. 1A at 3036} Mr. Yanke] also
gtates that there were invoices from other contractors where the receipts submitted by the
contractors indicate that the work might not have been done in Ohio, becamse the invaics
is for items such as food, laundry, transportation, and field materiale in Kentucky;
however, Mr, Yankel acknowledges that a crew or a contractor could have wotked inmore
than one jurisdiction. (QOC BEx. 1A at37-39,41) 8

OCC's witness Yankel claims that it appears from a sampling he di of contrsctor
invoices included in the request for recovery in this case that the companies responsible
for some of those invoices were either Duke-Indlana or Duke-Kentucky, He agues thet
Duke-Ohio has not met its barden of proof and demonstrated that all of the $13,202,611
associated with contractor restoration, for which Duke-Obio . is requesting recovery,
actually occurred In Ohjo. Mr. Yankel recommends that the requested 513,202,611 be

reduced by $2,748,442 to account for those invoices that reference a Duke:Oblo affiliate as

the responsibje utility. In addition, since Duke-Ohlo was one of three affilistes located in

different states that incurred costs resulting from the 2008 Storm, M. Yankel recommends -

that only one-third of the costs be recovered from Ohio ratepayers; thus, the witness

recomumends that two-thirds, or 56,969,445, of the remaining amount be reinoved bacanse

Duke-Ohio did not substantiate where the costs were incurred. With these reductlons, Mr.
~ Yankel submits that Duke-Ohio showld only be allowed to recover $3484,723 for

contractor services. (OCC Bx. 1A at 28-30, §1.)

In response to OCC's concern about certain invoices reflecting charges for services,
such as lodging and meals, in another state, Duke-Ohio points out that it i8.not surprising,
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with a staging area and lodging across the river in Kentucky, that some Ohio crews took
care of some daily needs in Kentucky (Duke Br. at 19), Duke-Ohio argues that OCC's
proposal that two-thirds orﬁ,%gm&ﬂmclﬁneosmshouldbewd from this
request is unreasonable and arbitrary, Duke-Ohio sabmits that the mannet in which Mr,
Yankel arrives at this fignre by referencing that there were three Duke Energy companies
affected by the storm lacks any mathematical, objective, or defined criteri (Doke Br, at
15) . ;

It is evident from our review of fhe record, inchuding both Staff's sudit and OCC's
attestations, that there are discrepancies in the documentation for contractor expensed
which should have been billed to affiliates in other states and not billed bo Duke-Ohdo.

While we understand that these disparities may have occurred due to the emergency

nature of the 2008 Stonm, the Commission believes that Duke-Ohio failed to:prove that the
total amount of contractor Iabor costs it is requesting under Rider DR-IKH is reasonsble.
The Commission belleves that Duke-Chio has not presented evidence to support its
mntmﬂonthatsuofﬂmsecmmrmmmmaﬂyhmnu&.gﬂmh}ectm
recovery under Rider DR-IKE, We acknowledge that the record reflects|that Duke-Ohio
hired third-party coniractors ko assist with restoration efforts resulting from the 2008
Storm and we agree that Duke-Ohio should be permitted to recover appropriate contractor
costs; however, Duke-Ohio has fafled to substantiate what those aitust coels ace.
Therefore, we are left with either disallowing all contractor costs or, ¢ the
requested contractor costs based upon the record of evidence, which permits %o
recover a portion of the contractor costs, Upon consideration, we find that the appropriste
result is to make a downward adjustment to the contractor expenses requested in this case

to account for the discrepanxies,

Duke-Ohio has requested recuvery through Rider DR-IKE d'@mﬁn for

contractor services, Upon consideration of the evidence before us in this case, the

Commission finds that OCC's propasal that the contractor expenses.be reduced by -

$2,748442 to $10,455,169, in order to take into account those invoices 'that reference a
Duke-Ohio affiliste as the responsible party, is reasonable, Purthermore, upon
consideration of the reasonablensss of permitting Duke-Ohio to recover the remaining
$10,455,169 for contractor services through Rider DR-IKE, we find that there is sufficient
evidence (o suggest that, at most, Duke.Ohio may reasonably only recover one-third of
this remainder; the other two-thisds should be altocated to the states of Indiana and
Kentucky. The Commission notes that no party disputes the contention. that Duke-Ohio
should at least be permitted to recover ona-third of the remaining $10,455,169 conteactor-

services costs, Therefore, the Commission finuds that the remaining $10455,169 should be

further reduced by two-thirds, or §6,970,112, in order to account for other charges for
which there i3 no evidentiary support for recovery. Accordingly, the Commisaion
concludes that Duke-Chio’s request for recovery of $13,202611 for contyactor services
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should be mdmedbyﬁ,?l?ﬁ%suchﬂmtmkeﬁlﬁoshoﬂdbepemdmdmm
$3,485,047 for contractor services, ' '

d.  Sondusion- Labor Expenses

Upon review of the record in this case, the Commission finds tha} Duke hag not
shown that the labor expenses incumred for restoration from the 2008 Storm were
appropriately coded and the evidence of record has shed sufficient doubt on whether
some of the labor expenses were appropriately allocated to Oldo. While it appears that
Duke-Ohio attempted to reconcile the accounts after the emergency situation had passed,
Duke-Chio did not substantiate, on the record, that all of the labor 'expenses wers
appropriately allocated as they should have been. For example, it appaats that, initiaily,
all of the labor costs charged to Ohio were overtime hours and, while the compeany may
have attempted to correct this accounting after the fact, Duke-Ohio fails to provide
evidence on the record to support its contention that the accounis lmre been fully
reconciled.

As acknowledged by the company, Duke-Ohio’s cumrent base rates inciude an.

altowance for storm-related expenses. While the Commission agreed thatithe storm costs
could be deferred and reviewed at a later time to determine if the costs were prudently
incurred and thus be recovered through Rider DR-IKE, such deferral authority wis in no
way a guarantee that Duke-Ohlo would be permitted to recover all of the costs, o, In fact,
any of the costs, As we stated in our Janusry 14, 2009, order in the Duke Electric Rule Case,
which granted deferral authority, the reasonableness of the deferred amounts and
mwery,ﬁmy,wﬁlheexmmdinafuhmpmﬂeedh\g. Since the case at hand is the
future proceeding envisioned for review of the costs, the burden of showing that the costs
for which Duke-Ohio requests recovery are reasonable and were, in fact, incurred in the
restoration of electric service for the 2008 Storm in the state of Ohio, rests solely on the
company in this case. While Duke-Ohio has provided the numbers and a rninimal level of
information alleging that the labar expanses incurred were for Ohio customers, the recond
reflects that there are inconsistencies and inaccuracies in the company's accounting
procedures that the company has neither explained, rebatted, nor discounted, Given these
facts, the Commission cannot support recovery of alleged labor upm which the
company has not praven,

Mom,whﬂem&mmnagmwﬂwmurdwppwb&mmwby
Duke-Ohio of a portion of the labor expenses requested by the company, the Commission
finds that Duke-Ohio did not prove that the totsl amount of labor expenses it requested,

$27,698,234, was reasomable and prudently incurved. Accordingly, upon review of the
record in this case, the Commission concludes that, as delinested in detail in the previous
Labor Expense section of this order, Duke-Ohio’s request for recovery of Jabor expenses

through Rider DR-IKE must ba recduced to $14,368,667, which includes a redoction of:
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$3,279,446 for supplemental compensation; 1,371,657 for effiliate labor;  and 9,717,564
related to contractor labor, D

Duke-Ohio's witness Mehring staes that the material and supply costs were
calculated from what was achually recorded in the ledger from the compatiy's storerooms
during the tirne of the storm restoration efforts (Duke Ex, 2 at 10). Me. Mehring explains
that, as a result of the 2008 Storm, 707 distribution poles and 499 transformers had to be
replaced. In addition, the storm damage required the replacement of 862 crossarms,
171,278 feet of electric wires, 53,134 connectors, 4,728 insulators, 12,877 fases, and 314
arresters, The damage resulting from the 2008 Storm also required a total of 31,880 splices
and 942 cutouts, according to Mr. Mehring, (Duke Bx, 2 at 6; Duke Bx. 3 8t5)

OCC notes that Duke-Ohio did not account for the Jocations of the 51,880 splices
and the 942 cutouts that were made during the restoration efforts for the 2008 Storm, nor
did itdmmntmemmmphmdﬂ&wmkmmmmmwm
the work, Therefore, OCC argues that it is not possible to ensure that the splices and
cutouts for which Duke-Ohio is requesting recovery were actually done, OCC notes that
Duke-Ohio only estimated the number of splices and cutouts done as evidenced by Duke-
Ohio's witness Mehring's statement that those numbers reported were obtained from the
material management system. (OCC Br. at 19-20; Tr. at 58.) ’ ’

OCC asserts that Duke-Ohio charged excessive costs incurred imiresponse {o the
2008 Storm to the O&M expanse accounts, when replacement coats, inatallution costs, and
poasibly other costs should have been charged to capital accounts, OCK. argues that, if
Duke-Ohio can not demonsirate that all of the replacement costa were properly charged to
capital accounts and all of the repair costs were properly charged to expense accounts, the
Commission should deny the collection of the costs from customers. For example, O0C
notes that many of the items identified by Duke-Ohio included the replacement of poles,
transformers, and other damaged equipment. According to OCC, these lbems ave capital
items and should be allocated to a capital acoount; however, Duke-Ohio charged all costs,
including these cosss, to the O&M expense accounts, OCC submits that; in sccordance
with the stipulation approved in the Duke Electric Rate Case, Duke-Ohio may cnly collect
from customers, through Rider DRIKE, ikvremental operational expenses associated with
the stotm restoration activities, not capital costs. Therefore, OCC believes that Duke-Ohio
is attemnpting to collect costs that the Commission stated could not be collected, (OCC Ex.

Purthermore, OCC a:éues'that if the premise servim group, (the
engineering/ technical personnel, the normal trouble shift employees, and the second ter-
responders were primarily support staff during the stoxm response, then the costs
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associated with their work should be allocated in proportion to the field work charges, and
appropriately made o the capital accounts and the O&M accounts basad on the actual
field work campleted, OCC submits that Duke-Ohio charged almost no costs to the capital
accounts; however, Duke-Ohio reported a large amount of capital itern replacements.
Therefore, OCC comments that more of the field work labor costs, as well as the same
percentage of support work labor costs, should have been charged to capital accounts.
(OCC Ex. 10at 8) S

Duke-Ohio’s witness Clippinger asserts that the company’s replacement of units of
property was appropriately capitalized and repairs were appropriately charged to the
O&M accounts, Ms. Clippinger explalns that, if Duke-Ohio insialls a unit of property,
then the unit of property and the labar and ather costs assoclated with the installation of
that property must be charged to the capital accounts, According to the witness, the type
of equipment installed will determine whether the ttem is recorded as capital or expense,
For exampie, she explains that, ¥ a pole is replaced, the costs be caplinlized;
however, if an overhead line is repaired by installing a line splice, the costs are expensed.
With respect to the 2008 Storm restorations, M. Clippinger explicates that the company
used both internal and external Iabor that were not necessarily familisr with the charging
practices of the company. Thevefore, the witness attests that, in order to.allow personnel
to focus on the restoration efforts, they were instructed to charge all of their efforis to the
Od&M accounts. Ms, Clippinger also siates that the materials used for service restoration
were initially charged to the O&M accounts. However, the witness notes that, in October
2008, the units of property and the assoclated labor costs were moved from the O&M
accourds to the capital accounts, (Duke Ex, 43t 3.4) ' '

OCC's witness Yankel believes that the §0.7 milion amount being capitatized with
respect to direct labor costs is too low, Mr. Yankel asserts that all of the labor costs and the
labor Yoadings both for internal labor and contractor labor should be capitalized. M.
Yanke] states that neither he nor Duke-Ohio has an estimate of how much of these costs
should be capitalized, The witness acknowledges the duress the company was under
during the 2008 Storm and understands why Duke-Ohio directed that all costs should be
recorded in the O&M accounts; however, now that time huas passed, there is not quality
data to show what should be either O&M or capital costs. Therefore, Mr. Yankel
recommends that an estimate be made to separate the costs into capital and O&M
categories. Utilizing an average of the capitalization percentage used by investorowned
utilities in Kentucky that were hit by the 2008 Sterm, Mr. Yankel estimates that $8,569,072
of the requested $28,473,244 recovery amount should be capitalized. (OOCEx 1A at 24-28;
OCC Br. at15-16) -

Duke-Ohdo argues that (KXC's propasal that the percentage of costs that should be
capitalized shouid be based upon the average percentage applicable tof two Kentucky
utilities that are not Duke-Ohio's affiliates Is arbitrary and fails to ackngwledge certain
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facts, Namely, Duke-Ohio states that OCC failed to address whether the other utilities
replaced the same amount of material s Duke-Ohio, Moreaver, ﬂ:efacttf:;t Lcon‘lpﬁg
subject to generally accepted accounting principles has some degree of latitude
establishing its capitalization policies means that another entity’s undefined capitaifzation

" policy can not be imposed on Duke-Ohlo. (Duke Br. at 15-17; T+ at 264-263) In addidon,
Duke-Qhio points out that, if $8,969,072 is removed from O&M and capitalized, g8 OCC
propases, customers would actually pay more over & longer period of tinde, because the
costs would become part of rate base and the rate of return would be equivalent o the full
cost of capital applied to that rate buse. However, a8 proposed by the company, the debt
rate would be used to calculate the carrying cosis over a three-year period for those
amounts that remain in O&M and are amortized, (Duke Br, at17)

Upon consideration of the record, the Comnission finds that Duke-Ohlo has
substantiated its claim that $775,010 in material and supply costs is reasonable and ghould
be included in the amount recovered through Rider DR-IKE. While OCq appears to be
skeptical of the amount of costs capitalized by Duke-Ohio, OCC has not sabstantiated its
claim that the company inappropriately charged items 1o the O&M pccounts, Morsover,
Duke-Ohio’s witress, while acknowledging that the materials used for service restoration
were initially charged to the O&M accounts, went on to verify that, in October 2003, the
units of property and the associated labor costs were appropriately moved from the O&M
accounts to the capital accounts, Thersefore, we find that Duke-Ohio should be pexmitted
to recover $775,010 in materials and supplies and OCC’s request for & reduciion o the
O&M expenses recovered through Rider DR-IKE should be denied, -

B CanyingCosfe -

OCC's witness Yankel argues that, since it has been 20 months stnoe the 2008 Storm
and it was completely within Duke-Ohio’s discretion when to request recovery for these
costs, the Commission should not atlow recovery of accrued interest since September 2008,
Moreover, OCC points out that it took Duke-Ohlo 11 manths to file for recovery of itv
claimedcostsaﬂeritmgivmwthorlzaﬁontodammd,asamult,cusﬁmmhehg
asked to pay approximately $160,000 per month for carrying charges due iy the company’s
delay in filing for recovery., Yherefare, OCC, recommends that Duke-Ohla only be allowed
to collect carrying charges forﬂathmeyemﬁm!cmﬁmdefeﬂﬁd.besﬁnﬁnsm&e
Commission issues its order in this case. {OCC Ex. 1A at 43; OCC Br. at 10;:0CC Reply Br.
at11) :

- Duke-Ohio opposes OOC's assertion that the company should mt be allowed o

begin accruing carrying charges until recovery Is approved in this proceeding, Duke-Ohlo
believesﬂmtthe(‘.‘ommission,iniuorderhtﬂmbmzh:ﬁicﬂabwegpﬁndyand
unambiguously accepted Duke-Ohlo's proposal to accroe carrying charges on the full
deferred amount, citing the Commission’s January 14, 2009, Finding and Order, at finding
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6. Therefore, Duke-Ohio requests recovery of carrying charges at 645 petcent from
fanuary 2009, unti! such time as recovery is complete, (Duka Br. at 25-26.)

In our January 14, 2009, Finding and Order in the Duke Electric Rate Case, the
Commission considered and appraved Duke-Ohio's request for authorlty to modify its
accounting procedures to dafer the O%M expenses associsted with the 2008 Stoem, along

with carrying charges; however, we found that the determination of the resscnableness of

the deferred amounts and the recovery thereof would be examined and dddressed in a
foture procesding, In the instant case, the Commission is now considering the
reasonzbleness of the company’s request for vecovery of the deferred amounts, with
carrying charges, and it is in this order that we will determine what expenses and carrying
charges may be recovered. ‘Upan consideration of the record in this case, the Commission
concludes that it is reasonable to allow Duke-Ohi6 to recover the 2008 Starm expenses, as
modified by this order, as well as the associated carrying charges beginningion Januasy 14,
m,wiﬁchismedawﬁmtﬂmcomndsﬁmauﬂwﬂudbuke&iohd&aﬂnapm

F.  Depreciation |

OCC points out that Duke-Ohio failed to recognize that all of the agsets that were
replaced needed to be fully depreciated, According fo OCC, although the npw assets must
be added to rate base, Duke-Ohio should also subtract from rate base sny of the
depreciation remaining on the assets that were removed. OCC submits that Duka-Ohla
has not demonstrated that'its failure to address depreciation of replaced assets wes Just
and reasonable, (OCC10at9) ;

In response, Duke-Ohio’s witness Wathen points out that the company folfows
composite depreciation accounting, which has historically been used and approved by the
Commission in past rate cases. The witness explains that the composite method of
accounting does nok recognize Josses on assels retired prior to their estimated Hife; the
result being that, over the entire life cycle, the portion of costs not recouped prior to
average life is balanced by the cost recouped subsequent to average life. Therefore, Mr.
Wathen asserts that, if the deprecation remaining on assets removed is subiracted from
rate base, it would be inconsistent with composite depreciation ng. Mr. Wathen
also notes that the Commission approves depreciation rates from depreciation
studies conducted by the company, which analyze components of the business, including
the over and under impacts of retirements in the devalopment of depreciation rates,
(Duke Ex. 6at7) . :

The Commission fiﬁdsrﬂutitis accepiable for Duke-Ohio to follow: the composite
depreciation method of accounting, Therefore, we conclude that OCC's fequest on Stis
issue is without merit and should be denied. :
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G,  RateDesign

According to Mr. Wathen, in order to minimize ratepayer impact while allowing
the company to have a reasonable recovery period, Duke-Ohio proposes to recover the
costs over a three-year period and imyplement the rate on a per bill basis uaing the cogt-of-
service study from the Duks Electric Rate Case to allocate the costs among;the rate classes,
M. Wathen contends that, because the costs are distribution related, iranainigsion service
(TS) customers should be excluded from the cairulation and a standard distribution
allocation factor to allocate to the various customer classes should be used! Therefore, the
witness proposes that the allocation factor be based on the class systemy peak, e, the
average of the 12-monthly peaks, According to Duke-Ohlo's witness Wathen, this
allocation approach was used to allocate distribution O&M expenses in Duke-Ohic's last
distribution cost-of-service study in the Duke Electric Rate Case and no party in that case
objected to the allocation factors. Mr. Wathen states that this methodology will produce
an annualized revenue requirement for each rate class that can be used to calculate the
Rider DXR.IKE rates, (Duke Ex. § at 7-9.) According to the witnese, compered to the total
bill, the kmpact of Rider DR-IKE for all customers will be lesa than one percent (Duke Ex. 6
at 5). :

Mt, Wathen believes that, because the charge will be on a per-bill basis and the
customer count is fairly predictable, it is untikely that there will be any significant ovee- or
under-collection duting the three-year period; therefore, he states that Duke-Ohio is not
proposing a tree-up. However, Mr, Wathen notes that Duke-Ohio plans o file a Jetter in
this docket at the end of the three-year period detailing the monthly balances of the
regulatory gaset, which showns the amortization of the asset, the accruals generated by
applying the carrying cost rate, and thé ending monthly balances. (Duke Ex. 5 at 10.) Staff
recommends that Duke-Ohio provide Staff with the yearly belance and activity an the
regulatory asset, by April 30 of each year, so that Staff can manitor the balatce in the event
the rate would need to be acfjusted (Staff Ex. 2 at 3). In response to Staff's comments,
Duke-Ohio witness Wathen states that the company will provide Staff with the requested
annual reports. In addition, the company is willing to true-up Rider DR-IXE at the end of
the three-yeer period, if the Commission deems the balance of any over or undet-recavery
to be material. (Duke Ex. 6 at3.) :

Kroger comments that, while it does not object to Duke-Ohio recoveting reasonable
costs associated with the wind storm to the extent that the ¢costs are allocated among
classes using a customer allocator, Duke-Ohio's application does not proparly align the

design of the cost recovery mechanism with the underlying cost allocafion, : Kroger asserts
that Duke-Ohio's proposed rate design fails ore 1o the siandard principle thak rate

design should reflect cost causation, Kroger explains that Duke-Ohio propiees to allocate -

the storm costs to the customer classes based solely on class coincident peak dewarnd and
to recover the costs through a fixed menthly customer charge, Kroger belfieves that, while
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it i appropriate to recover fixed customer costs through a fixed monthly-charge, it is not
appropriate 1o recover demand-related costs in such a manner. Kroger argues that the
result of assigning costs to customer classes based on class peak demand, and then
recovering the casts from customers as if they were fixed customer costs, produces a
distorted and unreasonsble rate impact on customers. Kroger advocates that, if the
Commission finda it xessonable for costs to be assigned to customer classes based solely on
class peak demand, then the costs assigned to demand-billed classes should be recovered
exclusively through & demand charge and not through a monthly fived customer charge.
Krogeroﬁemﬁmtﬂ\eme&wdobgyshouldbebasedonanappmpﬂaembhmtmuf
customer and demand-related costs, comsistent with the Nationsl Association of
Regulatory Utility Commissioner Electric Utitity Cost Allocation Manual. . (Kroger Ex. 2 at
14, 6) Kroger's witness Higgins submits that recovery of allowed storm damage costs
from Service at Secondary Distribugtion Voltage (DS) and Service at Primary Distribution
Voltage (DF) customers is best accomplished through a aniform denwnd charge levied on
these two rate schedules, Upon review of Duke-Ohio’s modification to its rate design to
provide for such a demand charge, Mr. Higgins states that the revised Rider DR-IKE rate
design appropriately incorporates such a rate design for the DF clase ard the DS class
customers, (Kroger Bx. 1at3))

Upon consideration of Kroger's comments, Duke-Ohio’s witness Wathen advises
that the company will modify Its request with regard to the per bill costomer charge.
Therefore, for thase customwrs taking service under tariffs that charge based on demand,
Rider DR-IKE will be on » per kW basis. Mr, Wathen explalns that this change has no
impact on the relative aflocation between customer classes, but it will sightly shift the
impect of Rider DR-IKE among customers within those affected rate classes. {Duke Ex. 6
atd) : i .

As revised by Duke-Ohlo, the rate design for Rider DR-IKE provides for a uniform
demand charge for DS and DP customers and & class-specific customer chatge for all ather
classes. Upon consideration of the proposed rate design for Rider DR-IKE, as revised, the
Commission finds that it is reasonable and should be approvad. '

CONCLUSION:

The Comumission notes that, pursuant to the stipulation approved in the Dake
Electric Rate Case, Duke-Ohio bears the burden of proving that the costs assaciated with the
2008 Storm were prudently incurred and reasoriable. In the present case, we find that
Duke has not met its burden with respect to all of the costs for which it is zequesting

recovery, For example, when corsidering the evidence presented by Duke regarding
supplemental compensation, the Cammission notes that overtime for salafiad employees
waamtagme:ﬂpmimandwasuﬂminmccampmy'sdimﬂmﬂm&we,mhﬁve
determined that it was an inappropriate expense for recovery. With respect to the
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expenses incurred for contractor lebor, we find that OCC demonstrated the presence of
some unexplained discrepancies in the documentstion provided by Dukie, which cailed
into question whether the costs Duke sought to recover for contractor: expenses were
prudent and reasonable. Duke requested recovery of §28,473,244 thiough Rider DR-IKE.
With the reductions in this order of $14,368,667 for labor expense, the Commission has
determined that, based on the record in this case, the total amount that Duike-Ohlo should
be authorized to recover theough Rider DRJKE is $14,104,577, plus centying cherges on
that amount beginning on January 14, 2009, at the rate of 6.45 percent. Furthermare, we
find that the proposed rate design for Rider DR-IKE, as revised, which: provides for a
uriform demand charge for DS and DP customers and a class-specific cusiomer charge for
all cther classes Is reasonable and should be approved. Accordingly, the Commiseion
finds that Duke-Ohio shouid work with Staff to revise its tariffs conalstent with this order
and then may file such revised tariffs to implement the new Rider DR-IKE in this docket.
As a final matter, the Corunission directs Duke-Ohio to provide Staff:with the yearly
balance and activity on the regulatory asset, by April 30 of each year, Duke-Ohio should
work with Staff at the end of the three-year period to determine if there is a need to true-
up Rider DR-IKE in order to account for any material over or under-recovety.

* FINDINGSO _ B LAW: !

(1)  Duke-Ohio is an electric light company, as defined in Section
4903.03{A)(3), Revised Code, and a public utility under Secton
4905.02, Reviged Code. ;

(2} On December 11, 2009, Duke-Ohio filed its application in this
case. :

(3) By entries issued February 9, 2010, and April 14, 2010, OCC
and Kroger were granted intervention. At the June 7, 2010,
hearing, DukeIndlana was granted intervention, :

(4) Comments on the epplication in this case were fled by Stafl,
OCC, and Kroger on February 23, 2010, On March 25, 2010,
Duke-Ohio filed a statement regarding the disputed lssaes. - |

()  The hearing in this matter was held on May 25 and 26, 2010,
and June 7, 2010, .

(6)  DukeOhio, Staff, and OCC fled briefs on June 15, 2010, and
Duke-Ohio and OCC filed reply briefs on June 21, 010.

(7)  Duke-Ohio's application to adjust its Rider DR-IKE charge iis
reasongble and should be approved, with the following
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amount shall be reduced by $14,368,667 for labor expenses,

The total amount that Duke-Ohio shall be authorized to recover

through Rider DRIKE is $14,104,577, plus carrying chuarges én

that amount beginning on January 14, 2009, at the rate of 645

percent, Duke-Obio shall provide Staff with the yearly balahte

and actvity on the regulatory asset, by April 30 of each year.
Duke-Ohio should work with Staff at the end of the three-yeas

period {0 determine {f there is a need ¥ true-up Rider DR-IKE

in order to account for any material over or vnder-recovery..

(8 DukeOhio should work with Shff to revise its tariffs
consistent with this ordes and then may fle such revised tariffs
to implement the new Rider DR-IKE rate in this docket, - ¢

ORDER:

ORDERED, That, with the modifications set forth in this ordes, Duke-Ohic's

application to adjust its Rider DR-JKE is reasonable and should be approved. Itis, fusther,

O@ERED,MtDﬁk&Ommmmawswpsmmoﬁﬁmm&d&
order. Itis, further, -

ORDERED, That Duke-Ohic be authorized to fle in final form four éomplete coples

of the tariff pages cansistent with this opinion and order and to cancel arid withdraw its -

superseded tariif pages. Duke-Ohio shall file one copy in its TRF docket (o may make
such filing electronically as directed in Case No, 06-900-AU-WVR) and .one copy in thia
case docket, The remaining two copies shall be designated for distribution to the Rates
and Tariifs, Frergy and Water Division of the Commission’s Utilities Department. It is,
further, . '

ORDERED, That the new rates for the Rider DR-TKE charge M&Mu ona
date not earlier than the date upon which four comnplete, printed copies.of the final tariff
page is filed with the Commisgion. Tt is, further, .

ORDERED, That Duke-Ohio shall notify its customers of the changes to the taxiifs
via bill message or blil insert within 30 days of the effective date of the revised tariffs. A

and Enfotcerment Department, Reliability, and Service Analysis Division at least 10 days
prior to ils distribution to customers. It s, further,
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ORDERED, That nothing in this opinion and order shall be binding upon the
Commission in any Future procesding or investigetion involving the justriess or
reasonatleness of any rate, charge, rule, or regulatior [tis, further, s

ORDERED, That & copy of this opinion and order be served uPﬂFl each partly of

record.
THE PUBLIC UTILITIES COMMISSION OF OHIO
—'4, {‘_'hnim:an g
Paul A, Cenhiléfla .

CMTP/KLS/vrm
Entered in the Journal

JAN 11200
Renet ]. Jenkins
Secretary
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BEFORE
THE PUBLIC UTILITTES COMMISSION OF OHIO

In the Matter of the Application of Duke

the IndHal Tevel of iw Distribution

) |

Energy Ohio, Inc. to Establish and Adjust ) Case No, 0%1946-EL.RDR
) :
)

Reliability Rider.

ENTRY ON REHEARING

The Commission Hinds: [
F

@

(2)

3

@

Duke Energy Ohio, Inc. {Duke-Ohio} is a public utility #s
defined in Section 4%05.02, Revised Code, and,assuch.w
subject to the urisdiction of this Commission.

By opinfon and order issued July 8, 2009, hfnﬂn!dnftu‘ofﬂﬁa
Awkwﬂmcfmdmwo}&;fmﬁrm!mmﬂmh’m
Rates, Case No. 08-709-BL-AIR, et al., {Duke Electric Rate Case),
&:eCommiasmapprovednsﬁpulaﬂmsubuuﬁedbym
Chic and other parties in that case. The sipulation, as
approved, established the Distribution Reliability Rider (Rider
DR-IKE) a8 a mechanism to recovet reasonabie and prudently
mﬂdmmamcmmwdmws@m
2008 wind stowmn related to Hurricane ke (2008 Storm). The

stipulation further provided that Rider DR-IKE was to be set it
zero, but authorized Duke-Ohio to file a separate application to
establish the initial level of Rider DR-IKE, A process for the
review of Duke-Ohio’s application to adjust Rider DR-IKE was

 alsoestablished in the stipulation,

On December 11, 2009, Duke-Ohio filed the instant applicatioh
to adjust Rider DR-IKE to allow recovery of the company's
2008 Storm restoration costs,

Byopkﬁmandmdmiauedm&wirmncaseonlamaryﬂ'
2011, the Commission concluded that, pumstant o

shpﬂaﬁmnppmedinﬂwﬂuhﬁimm@mbukeﬂﬁo
bears the burden of proving that the costs associated with the

msmmwerepmdmtlthurredandmamabk. Upon.

_review of the recard, the Commission found that DukeOhlb
did not meet its burden with respect to all of the costs for
which it is requesting recovery. Duke-Ohio requested

of $28,473,244 through Rider DR-H(E With the reductions qf '
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$14,368,667 for labor expense, the Commission dehemined
that, based on the record in this case, the tofal amount that

Duke-Ohlo ghould be authorized to recaver through Rider DR~

IKB is $14,104,577, plus carrying charges on that auxn?w
beginning on January 14, 2009, at the rate of 645 percent.

Section 4903.10, szisedCode,mmﬂtatanypartywhohha
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined in the

proceeding by filing an application within 30 days afier the
entry of the order upon the journal of the Commisston. '

On February 10, ZDII,Duke-OMoandﬁthioCmsumers'
Counsel (OCC) filed applications for rehesring of the

Commission’s January 11, 2011, order. Duke-Ohio and OGC
filed memaranda contra each others’ applications for rehearing
on February 22, 2011, Duke-OhmmeO:ead\mformnve

assignments of error.

()

In the January 11, 2011, order, with regard to supplemental
compensation, the Cormnission determined that, based on the
tecord in this case, overtime for salarled employees was not'a
general practice and was within the company’s discretion;
thevefore, it was not found fo be an appropriate expense for
recovery through Rider DR-IKE. Accordingly, the Commissicn
concluded that the recovery amount requestad by Duke-Ohlo
should be reduced by $3,279,446, which consists of: $855,796 of
supplemental compensation to salaried employees; $371,196
that was paid on an hourly basis to salaried employees;
§939.863 associated labor loader costs; and $1,112301
associated with and supervision costs. (Order at11-13.) -

In its first assignment of error, Duke-Ohin states that the
Commission esred by precluding recovery of supplemental
compensation for salarfed employees, 25 such compensation
wa? 2 necessary and prudently incurred expense that
ressonably enabled prompt restoration of electric services
folowing the storm. Duke-Chio points out that only cextain

salaried employees received additional compensation, noting
that an award of additional pay is not automatic and such pay
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(1)

)

is only awarded after a threshold ofhomareworkedand
supervisor approval is obtained.

In response to Duke-Ohio’s ﬁntasmgmfofm,oﬁ;lc
states that utifities are permitted to recover nondiscretiongry
nonrecurring costs on an arewal basls and are not permitted to
recover discretionary, nonrecurting costs, such as supplemenital
compensation, Purther, OCC argues that Duke-Ohdo's cliim

that supplemental compeansation costy were necessaty o assist
in restoration was niot supported by the record. ,

TheCommisamnﬂmrmglﬂyreviewedtherecoﬁmﬂﬂsm
which reflected that awarding selaried employées
supplemental compensation was within the fotal discretion:of
the company, Duke failed to show a reasonable basis on which
the supplemental compensation was determined. Therefore, as
stated In our order, based upon the specific facts and
circumstances in this case, Duke-Ohio did not show that it is
appropriate and reasonable to recover the requested amount of
discretionary supplemental pay awawded salaried employdes
through Rider DR-IKE, Duke-Ohio has raised nothing new on
rehearing that was not previously considered by the
Commisgion in its order therefore, Duke-Ohio's Hfrst
asgignment of error is without merit and should be denied. '

In its second assignment of error, Duke-Ohio asserts that the
Commission unreasonably ondered a reduction of $371,196!in
the supplemental compensation based on the erroneous
sslaried employees, Instead, Duke states that this amount
simply reflects a summary of time recorded for stosm
restoration efforts in Ohio and the cousts associated with this

time, Therefore, Duke explains that the 5371196 18 a

compilation of hours that salaried employees, who are not paid
hourly wages, worked on storm restoration efforts, while ot
ing thetr usnel duties. Furthermore, Duke-Ohio claims
that it already reduced the total regular time charged to the
2008 Storm hy salazied employees by $41,267, In accordance
wfthlhedetalledauditeonduebedby&aff

OCC respordds to Duke-O!ﬁos second assignment of erthr
stating that Duke-Ohio did not substantiate, on the record, that
the $41,267 removed by Staff was Incheded in the $371,196,
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Therefore, OCC argues that Duke-Ohlo did not meet its burden
of proof on this issue, ‘ :

The Commission’s order s based on the évidence on the record
in this mateer. Iniﬂany,the(:mmﬁasionnotesﬂm.whﬂe
Duke-Ohlo repeatedly, throughout its application for
teheaﬂn&tel!esmswhatmke-clﬂodescﬁbmasa“deﬂﬁed”
Staff audit of the costs in this case, by Staff's own admissicn,
Staff sampled only a couple hundred items out of more than
8,000 lines of data and Staff could not put a percentage on the
number of items that &t randomly sampled, Moreover, Staff
admitted that there is a possibility of other undiscovered
discrepancies. (Order at 11) As DukeOhio concedes, in
accordance with StafPs audit finding, Duke-Ohio reduced the
2008 Storm costs by $41,267, to reflect the regular ime charged
by salaried employees to tha 2008 Storm costs. Since Duke-
Ohio acknowledges that theve should be a reduction for the
partial andit conducted by Staff, it stands to reason that the
record  supports  additionsl reductions associated wikth

. remainder of the costs not audited. While Duke-Ohio assests

that the $371,196 includes the $41,267 already deducted, there
i no eviderwe on the record to substentiste the company’s
claimy; rather, tha record reflecls a necessary additionial
reduction of $371,196, for time peid to salaried employeés,
whose salaries are already recovered in Duke's base rates, and
Duke-Chic fails to point to any evidence that would indicate
that this amount includes the 561,267 Staff reduction.
Therefore, the Commission finds that Duke-Ohio’s secord
asslgnment of exror is without merit and should be denied.

In its third assigranent of error, Duke-Chio contends that the
Commission ‘unreesonably ordered a reduction of $2,05245¢
for labor loaders and supervision costs associated with the
supplemental compensation and regular pay to salaried
employees. Pointing to its first two assignments of error,
Duke-Ohlo asserts that, just as the imderlying direct costs for
supplemental compensation and regular pay to salaridd
employees should not be disallowed, the additional fringe
benefits associated with those costs should not be dissllowed,

- —Duke-Chio—argues that the reductions for labor loaders

recommended by OCC, and adopted by the Commission in ity
decision in this case, were speculative and not supported by the
evidence in this case, '
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Contrary to Duke-Ohlo’s asgertion in its third assignment of
exror, OCC maintaing that the evidence OCC presented in this
case took into consideration the reductions made by Duke-
Ofdo i respense to Staif's audit and was not speculative, OCC
points out that Duke-Ollo had an opportunity to contest
OCC's calenlation of labor loaders and supervisory costs at the
hearing in this case but did not, Therefore, OCC argues that
Duke-Ohit's allegations on rehearing are an h\app:oprim
attempt to insert evidence that i3 not in the record.

As with owr findings regarding Duke-Dluo'aﬁmm'o

ts of ervor, the Comumission agrees that there is not
sufficient evidence of record to suppoct Duke-Ohio’s position
on rehearing. Moceover, Duke-Ohio has raised no Issus that
would lead the Commission to believe that our determination
to recluce the averall costs recoverable under Ricer DR-IKE was
not ‘supported by the record before us in this proceeding.
ﬁmrﬂﬂﬁngba[hﬂwﬂﬂhhfaﬂﬁﬂdaﬂﬁgﬂﬁﬂm&ﬂiﬁﬂﬂﬂi&vdﬂunt
meriv and showld be denled,

Affiliate Labor Expenses

17)

(18

In the January 11, 2011, order, the Commisaion found that
Duke-Ohio did not rebut the evidence on the recard, that called
to question §1,371,657 relating to compengation paid by Duke-

and Duksindiana to Duke-Ohic. Therefore, the
Commission concluded that the costs requested for recovery
m'udetRide:DRoIKEwmmducedby&lhnmmm (Order,at
13-14)

Inihfmﬂlmigx\mdm,bukeﬂiﬁominmﬂmﬂw
Commistion erved in recucing its vequest by $1,371,657, which
is an amount equal to the costs charged by Duke-Ohio to
affiliates for storm restoration services provided by Duke-Ohio
to employces. Duke-Ohio states that such determination is
unjust, unreasonable, and against the manifest weight of the
evidewe,  According tv Duke-Ohio, affilfate labor was
appropristely charged to the companies for whom services
were provided, pursuant to affiliate bransaction agrecmenﬁs,
—and there is no regulation in Ohlo thai requires actual dollars fo

be credited to one utility when it performs wotk for an affiliate,
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OCC responds to Duke-Ohio’s fourth essignment of eeror,
stating that the Commission lawfully and reasonably adopted
the estimate provided by OCC for the reduction of affiliate
labor compensation. OCC submits that Duke-Chio’s claiims
regarding the contribution of labor between the affiliates Is
suspect because Duke-Ohlo stated that it did not contribute
labor to Kentucky, however, the record reflects that it did. | In
additior, OOC notes that, while Duke-Chio argues that this is
the appropriate case to allow it to collect fromt Ohlo customers
the costs it incurred for the work of ocut-of-stete aifiliate
employees, Duke-Ohio belleves that this is not the appropriate
case in which fo credit customers If it received revenues from
its affiliates in velation to the same storm. |

Contrary to Duke-Ohio’s assertions, our determination in this
case In no way affects the company’s affiliate transsction
agreements or how the affiliates credit each other for work
performed. Rather, the Commnigsion’s review in this case
specifially addresses the question of whether the costs Duke-
Ohio has submitted for recovery under Rider DR-IKE were
appropriately incirred and substantiated on the record in this

- case, The declsion in this case is based sclely on the recofd.

Substantial questicns were raised on the record regarding
Duke-Ohia’s recovery of costs related to compensation paid o
Duke-Ohio by affiliates in other states. The record in this cyse
is essentlally devold of any evidence rebutting the conclusion
that the affiliate-related costs should be reduced by the amaint
paid by Duke-Kentucky and Duke-Indizna to Duke-Ohdo. The

Comunission's disallowance of this amount is reasonable and -

supported by the record, and, therefore, Duke-Ohio's fourth
assigmument of error should be dended. :

Contracior Laber Expenses .
(21} In the January 11, 2011, order, the Commission addresséd

Duke-Ohio’s request to recover $13,202611 for contracior
services through Rider DR-IKE, We found OCC's proposal that
the contraclpr expenses be reduced by $2748442 to
$10,455,169, -in ‘order to take info account those invoices that

--—raference & Duke-Ohlo affiliate a5 the responsible pasty, to be

reasonable, In addition, we found that there is sufficient
evidence on the record to suggest that, at most, Duke-Ohio may
ressonably only recover one-third of the remaining $10,455,169
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 — According to OCC, the company Is asking the Commission.to

and the other two-thirds should be allocated to the statesi of
Indlana and Kentucky, Therefore, the Comnission reduced the
remaining $10,455,169 by two-thirds, o $6,970,112, in onder to
account for other charges for which there is no evidentiary
support in the recard for recovery. The Commission concluded
that Duke-Ohlo's for recovery of $13,202611 for
contractor services should be reduced by $9,717,564, such that
Duke-Ohio should be permitted to recover $3485047 for
comtractor services, (Order at14-17.) :

lnimﬂﬁhamignmtofmw,mkeﬂiﬂoar@eaﬂmtﬁm
Commission’s finding that Duke-Ohio cannot recover
$9.717,564 of the costs associated with contmactor labor is
unjost, mmombl@mdagahmtihamniﬁuwaigm&ﬂw
evidence. In support of its contention, Duke-Ohio points gut
that it agreed to reduce its contract labor costs by $46,858: in
accordance with Staff's audit recommendstory however,
contrary to Staffs proposal, the Commission further reduged
its contractor labor. :

Ditke-Ohio states that, with regard to the invoices included: in
the initial reduction of $2,748442, OCC's assumption that the
responsible party (PayCo) indicated on the involoe was an
affiliate of Duke-Ohlo is erroneous. According to Duke-Olido,
the fact that the company designated on the invoice as the
PayCo was either Duke-Indisna or Duke-Kentucky is oy
meaningful for internal labar and does not lead to the
conclusion that confractors were not working in Ohio
Furthermore, Duke-Ohio notes that the $2.743 442 amount was
part of the company’s §3,083,704 costa for tree trimmers;
therefore, if this reduction is sustained, Duke-Ohio would only
be recovering $342,414 in tree trimming expenses associated
with the 2008 Storm. “Therefore, considering the number of
outages, Duke-Ohio argues that the PayCo designation on the
involoes cannot be used to discount contractor costs.

InmpamehDukeOhio’sugmnmtpemjmngméu
$2,748,442 reduction in contzactor costs, OCC states that Duke-
Ohio falled to sustain its burden of proof on this point

ignore the evidence of record that iists the PayCo as Duke-
Indiana or Duke-Kentucky and find that the invoices and
evidence of record were not carrect. '
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With: regard to Duke-Ohlo’s argument that Staff audited the
contractor casts and only recommended a slight reduction, s
we stated earlier, Staff only audited a portion of the oveshll
information in this case, Therefore, Duke.Ohio's reliance on
Staff's audit findings is not persuaslve, Once again, the
Commission finds that there is no evidence of recced ito
substantiste Duke-Ohio’s assertion In its application for
:ehmuﬁxgﬂuflheqmﬂsnﬂhx@uionthchﬁnmmskueinmnrhd
in Ohio. There is no question that the PayCo designations
listed on the invcices are out-of-state affiliates. Dinke-Ohit's
assertion that these designations represent something other
that the fact that the company named will be paying for the
contractor services, is not supported by the record. ‘While it is
possible the PayCo designation of contractor costé to & nom-
Ohio affiliste might indicate something other than its pisin
meaning, no aliernative meaning was presented by Duke-Ohio
on the record. Therudycunduﬁmnﬂuwcmnbereuiﬁdbmud
on this record is that, if Duke-Indiana or Duke-Kentucky paid
the contractor for services rendered, then the services were
pmvidedkxﬂwseswhes,andomomepaymﬁwuﬁmtbe
paying for those services through Rider DR-IKE. Accordingly,
thig tsgue set forth in Duke-Ohic'a fifth assignment of error. is
without merit and should be denied. :

Tuming to Deke's srgument regarding the additional
reduction to contractor labor costs of $6,570,112, Duke-Chilo
suhuﬁhlﬂunih:nuwnasoﬁhﬂﬂibyCKK:amdaougwmibyfbe
Commission must be considered with reference to the protodol
used by Duke-Ohio for purposes of charging labar, materials
and supplies, and logistics, Aceording to Duke-Ohdo, the storm
codes were created at the beginning of the restoration activities,
these codes were state-specific, and the contractars working in
Ohio would have used the Ohio charge code. Duke-Oliio
asserts that there is no evidence to refute that the storm codes
were consistently used by contractors, Duke-Ohio claitns
OCC’s arguments, which were accepted by the Commissica,
that the summary invoices were wrong because of entries on
tirne sheets are misplaced, Moreover, Duke-Ohio contends that
the determination of cost recovery cannot be made on a generic

" “ratlo, which allocates only one-third of the cosis t0 Ohio,

Duke-Chio maintains that the record reflects that 61 percent iof

tha storm damage wag in Ohio, which equates to 58 percent of -

the restoration costs for all thres siates, Ohfo, Indisna, and

j
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Kentucky. The company believea that the Commiusi}m
unreasonably and arbitrarily shifted expenses incurred for the
benefit of Ohio customers to other states.

OOCrespandstoDuke-OMo'sargmentmgudingt_m
$6,370,112 reduction In contractor costs, stating that Duke-Ottio
is asking the Commission to believe that even: if the invoiges
were sent to a non-Ohio affillate, they were intended for Duk

Ohio; if the invoices contsined project codes referencing
another state, they were intended for Duke-Ohio; i the Jocation
of the work on the involces is listed as having been done in
another state, they were Intended for Duke-Ohlo; and if the
living expenses of the employees were incarred outside lof
Ohdo, they were related to work in Ohlo. Furthermore, OCC
notes that Section 4903.09, Revised Code, requires that the
Commission to have adequate records to support its findings of
fact and Duke-Ohio has not provided the Commission with a
record in this case to suppart Duke-Ohio’s assertions. ;

As the Commission ecknowledged in the order, it s clear from

- the record that there are discrepancies in the documentation for

contractor expenses and that there are expenses which should
have been billed to affiliates in other states and not billed ito
Duke-Ohio, Moreover, we noted our understanding that these
disparities may have occurred due to the emergency nature of

the 2008 Stormy the Storm did not relieve Duke-Ohio of the-

ity to maintain a yeasonable systen to seoount for
storm related costs or o demanstrate that the amounts it.is
seeking to recover through Rider DR-IKE are reasonable. We
highly value the efforts of contractor and utility persannel to
promptly restore service to consumers after such an event.
However, the Commission must review the record as presentéd
int this case, and, upon review of the record, it is apparent that
that Duke-Ohio failed to prove that the total amount of

" contractor labor costs it 5 requesting under Rider DR-IKE is

reasonable. Having made this determination, we
scknowledged that the record did reflect that Duke-Ohio hired
third-party contractors to assist with restoration efforts
resulting from the 2008 Storm, and, therefore, Duke-Ohio

: ﬁhﬂﬁd‘b@ﬁﬁﬁﬁ'ﬁr‘?ﬁﬁﬁﬁﬁiﬁtﬁeﬁmﬁ%ﬂ‘&

However, Duke-Ohio failed to substantiate what those actual
costs were and it Is impossible to determine from the record the
actual doflar amount of the costs incurted, Therefors, we wepe

B

o —
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left with either disallowing ell contractor costs or decreasing
themquestedmn&acmmbasedupon-themordqi
evidence. We decided it was appropriate to use the record
evidence before ua and make a downward adjustment to the
contractor expanses 1o account for the discrepancies. In its fifth
assignment of error, Duke-Ohio wants the Commission 1o
assutne Information that is not present in the record before us.
All we can do s review the information and facts as they are
presented on tie record. On rehearing Duke-Chio seeks

Commisﬂnnmmmatﬁremcmd:eﬂectsﬂmtme%pem&
referenced by Duke-Chio was in relation to the operations and
mm(@&hd)omumdbym}domdmﬂm
contractor costs, Duke-Ohio has pointed t0 no evidence on the
record that would indicate that the percentage of ObM coats
related o the 2008 Starm i comparable to the percentage of
contractor costs related to the 2008 Storm. Therefore, the
record does not support Duke-Otdo's assertion that 58 percent
is an appropriaste proxy for the contractor costs that were
incurred in Ohia, Accordingly, there is na way to compute the
achialpmmﬂageofcm&aﬁn‘bumb!emvukemmvmiu
affiliates in Indiana end Kentucky, The bottom line is that the
evidence presented on the record reflected numercus
discrepancies in Duke-Ohio’s documentation of contractor
ecpmsesaruinuke-c}!ﬂodidmtsuminibbmdenmpmqf
with regard to the contractar costs atiributed to Ohio. Duke-
Ohiio has put the Commission in a difficult position, as it did
niot present evidence on the record supporting its contentions,
Thus, the Commission is left with the 33 percent fgure,
Accordingly, the Commission concludes that Duka-COhio’s ffth
usigrmtdmwiswithnutmﬂitandshouldbedmad,ﬁi

its entirety. i
QCC's Assigrunents of Ereox
(')} In its first assignment of ervar, OCC offers that, under Section
4909152, Revised Code, Duke-Ohio should have been denled
reuuvayofal]costsm&ﬁscnsebemusebuka-m\ids
customers suffered greater damages during the outages due to
——thelr toss-of seivice than Duke-Ohio-did in restoring gorvice.
Furthermore, OCC notes that a utility does not nacessarily
recover casts that it incurs in maintaining service during an
emergercy. :
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In response to OCC's first assignment of error, Duke-Ohlo
states that the Commission properly found that the company’s
recovery of restoration costs for the 2008 Storm was npt
influenced by whether Duke-Ohdo customers incurred
damages as a result of the storm. Duke-Ohio notes that Sectien
4909.152, Revised Code, ia a discretionary statute that provides
that the Commission “may” consider faciliies and service

‘provided by the utility when fixing rates, noting that the

Comumission - may also consider the value of the service
provided,  Moreover, Duke-Chio contends that OCC's
argument againat the recovery of any costs for the 2008 Storm
reflects OCC's continued disregard for its agreement with the
stipulation in the Duke Electric Raie Cese, which created Ridpr
DR-IKE, :

1t is disingesmoun of OCK to agree o the creation of Rider DR-
IKE to recover reascnable and prudently incwred costs for
restoration after the 2008 Storm, thus, acknowledging that there
were costs incurred, and now assert that 100 percent of the
costs should be forgone by Duke-Ohio, The Commission has
thoroughly reviewed the record and determined the
appropriate costs for recovery. OCC's first assignment of emvor
i5 withont merit and should be denied. !

In its sacond assignment of error, OCC ssserts that Duke-Ohlp -
should not be permitted to recover any costs for restoration

because Duke-Indiana did not ask ite customers in Indiana to
pay for the storm restoration costs in Indiana, '

DukemspmdnoOCC’ssmﬁassigmmt&m,mmjg
that the Commission properly found that Duke-Ohio's
recovery of storm restoration costs is not contingent on the
business decision of utiliies beyond the Commission's

jurisdiction.

OCC raises nothing In its second assignment of error that
warrants reconsideration. Therefore, it is without merit amd
should be denjed. -

lnitsﬂﬂrdami@mmtofm,OCCsubmitnﬂm,und&

Section 4909.15(D){2), Revised Code, Duke-Ohio should not he

permitied to recover any costs for restoration because it i

I
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already recovering storm restoration costs from customers
through base rates,

In response to OCC's third assignment of ervor, Duke-Ohio

submits that the Commission properly found that Duke-Ohio is
not alrendy recovering the costs related to the 2008 Storm in its
base rates.

As alluded to previously, the Comunission approved the
creation of Rider DRJIKR in the Duke Electric Role Case a8 &
mechanism through which Duke could request recovery of
costs associated with the 2008 Storm. Again, OCC agreed fo
the creation of this mechanism and process by agreeing to the
stipulation in that case. To now assert that Rider DR-IKE is
superfluous, because such costs are covered in base rates, is
" disconcesting, given that OCC agreed to the mechanism in the
very case wherein the Commission was considering Duke-
Ohio's base rates. OCC's third assignment of eror is
unfounded and should be dended.

Inmfnurﬂtasdgnnmttofmor,m(!cmtmdsﬂutbuhé-

Ohio should riot be allowed to recover any costs it incurred for

storm restoration, because its docnmentation was unreliable

and haphazard and did not provide the necessary facts on the

?cordtojustlfywstwllecﬂon under Section 4903,09, waed
ode,

With regard to OCC's fourth assignment of etroz, Duke-Ohip
mainm&mtﬂmedommtsitoﬁuedinbevidemepmﬁdel
proper foundation for its cost recovery,

Wehaveatreadythomugmyaddmsedihedimpumhﬁw
record and the fact that Duke-Ohio did not sustain #s burden
ofpmolmremmanofﬂ:emhithmqumm&mdm
However, it is ungquestioned that Duke-Ohio did, In fact, incur
costs related to restoration efforts after the 2008 Storm.
Therefore, we conclude that OCC's fourth assignment of errar
is without merit and should be dended.

In:uﬁfﬂtassignmmtofermr,occmmﬂ#

“Commission erred by not ordering Duke-Ohio to conduct &
smdycfthecompan)’sprmdmandmﬂmtoﬂiem :
Storm based on the number of cutages that occurred and Duke-

Ja2-
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Ohio’s failure to recognize the extent of damage untll the day
after the storm occarred, o

Duke-Ohdo, in response the OCC's fifth assignment of esxor,
asserts that the Commisslon did not err in concluding that the
company’s storm response procedures were appropriate a?.d
not in need of further evaluation. :

As the Commission noted In the ordes, In accordance with Rule

4901:1.10-08, Ohio Administrative Code, Duke-Ohla maintains
an emergency plan which seis forth procedures the compaty
must follow in sifuations such as the 2008 Storm. With regshd
to Duke-Ohio’s response to the 2008 Storm, there is nothing in
the record, other than wnsupported staternents made by OOC,
which would werrant further inquiry into Duke-Ohig's
implementation of its emergency plen. The Commission finds
OCC’s request for reconsideration of our decision on this issoe
is unfounded, and, therefore, OOC's fifth assignment of error
should be denled, :

¥ -

As a final matter, DukeChlo notes that the Commisslon’s
]mll,ﬂl,mmmmomﬁhmﬁb
consistant with the order. Duke-Ohio states that, since it is
Aling for rehearing, it will not: file it tariffs, if doing 50 would
render its application for rehearing or any subsaquent appedls
moot. Therefore, Duke-Ohlo asks that the Commission
determine hereln that DukeOhlo's fling of implemnentation
tariffs reflecting recovery of $14,104577 in storm coats, pliss
carrying charges, will not prejudice Duke-Ohio’s intevests in
the review process with regard tu the amounts not authorized
by the Commission for recovery, In the altemative, Duke-Ohio
requests a stay of the Commission’s directive that Duke-Chio
file tariff pages and initlate new rates for Rider DR-IKE, until
such time as the review and appeal process has been
exhausted, :

OCC opposes Duke-Ohio's request for a stay stating that tht
company has not addressed: whether, on appeal, it would

on the merits; whether the company would suffer
irreparable harm absent the stay; whether the stay wouid cause
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substantial haym to other parties; and how tha pubhr: mtemt
wonld be affected by a stay. -

{46) The Commission finds that Duke-Chio should file its tariffs as
directed in the January 11, 2011, order, As ity any case befdre
the Commission, Duke-Ohio has all rights afforded ito
applicants pursnant to the Ohlo Revised Code. Aceording)y,
Duke-Ohic’s motion for stay should be denied, o

Tt is, theyefore, :

ORDERED, That the applications for rehearing filed by Duke-Ohﬁo and OCC be-

denied. Itis, furthet,

ORDERED, That Duke’s motion for stay be denied. It is, further, !
ORUERED, That a copy of this entry on refiearing be served upunall interested
parties of record,

THE PUBLIC UTILITIES COMMISSION CF OHIC

Todd A. Sritehler, Chairsen

Paul A. Ceniclalla

Steven D, Lesser C{wrylhm

CMTP/KLS/vem
Enteted in the Jouwrnal

HAR 09 2011
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THE PUBLIC UTILITIES COMMISSION QFOHIO *~ €T = ‘:3

C"} .

In the Matter of the Report of Duke ) O =2 Fi“}
Encrgy Ohio, Inc. to Establish and ) Case No. 09-1946-EL-RDR &
Adjust the Initial Level of its ) + 5
Diswibution Reliability Rider. ) =

DUKE ENERGY OHIOQ, INC,’S APPLICATION FOR REHEARING
AND REQUEST FOR CLARIFICATION OR, -
ALTERNATIVELY, REQUEST FOR S§TAY

Pursuant 1o Section 4903,10, Revised Code, and Rule 4901-1-35 of the Ohio Administrative
Code (0.A.C.), Duke Energy Ohio, Inc., (Duke Energy Ohio or Company) applies for rehearing of
the Opinion and Order (Order} of the Public Utilities Commission of Ohio (Cominission) issued in
the above-captioned proceeding on January 11, 2011,

There is no dispute that the 2008 wind storm was unprecedented, both in terms of the extent
of the physical damags and the widespread nature of the power outages. It is also undisputed that
Duke Energy Ohio reacted as expeditiously as possible, with the first priority being to safety, in
restoring power to its customers, Indeed, the Commission found that the Company’s emergency
plan sﬁfﬁc icntly detailed the Comp:my’s Tesponse to this catastrophic event.! Thus, the only
question central to this proceeding is whether the costs imcurred by Duke .Energy Ohio in
connection with its prompt and diligent response are recoverable from customers,

The Commission's Onder decided a pumber of issues related to Duke Enetgy Ohio's

recovery of costs incurred in responding to the unprecedented damage caused by the remmnants of

Husricane Tke. In doing so, the Commission rejected the conclusions of its Staff and found that the

! In the Matier of the Application of Duke Energy Ohia, Inc., to Establish and Adjust the Initia] Level of its Distribution
Redability Rider, Case No. 69-1946-FL-ROUR, Opinion and Order, at page 3 (Fanusry 11, 20113,

ving ara AL
' to cerklify that the Jpagas IDpen
iiaz‘ize and comDlmtd yeproduection of & €€ tile

E bysinps
uneat deiliversd inm the roguiar doursa o ®
thaim Seact pate Processad . .é?fi" H,

2/
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Company should not be authorized to recover approximately 50 percent of its documenpted storm
yestoration costs,
The Commission’s Order s unjust and unlawful for the following reasons
1. The Commission erred in precinding recovery of supplemental compengation for
salaried employees as such compensation was 2 necessary and prudently ncurred

expense that reasonably enabled prompt restoration of electeic services following
the storm,

9. The Commission unreasonably ordered a reduction of $371,196, based on. the
erroneous conclusion that this amount reflects additional sums paid to selaried
eraployees.

3. The Commission unreasonably ordered a reduction of $2,052454 for labor
loaders and supervision cost allegedly associated with the supplcmental
compensation and regular pay to salaried employees.

4. The Commission erred in reducing Duke Energy Ohio’s request by an amount
equal to the costs charged by Duke Energy Ohio to effiliates for stormo
restoration services provided by Duke Energy Objo employess and the
Commission’s defermination i this regard is unjust, nnreasonable, and agaiost
the manifest weight of the evidence, '

5. The Commission’s finding that Duke Energy cannot réCOVeL $9,717,564 of the
costs associated with contracior labor is unjust, wnreasonable, and against the
maanifest weight of the evidence.

Tn its January 11, 2011, Ordes, the Commission instucted Duke Energy Ohdo to file tariff
pages consistent wilh its findings. Such tariff pages would serve o initfate recovery of the
authorized $14,104,577 in costs, plus carrying charges. As Duke Energy Ohio secks rehearing —and
ceconsideration of the amount storm costs that &t is authorized fo recover - it will not file tariffs if
deing so renders moot its application for rehearing or any subsequent eppeals. Consequently, Duke
Energy Ohio is also seeking a determination from this Commission that its filing of implementation

tariffs reflecting recovery of the first $14,104,577 in storm costs, plus carrying costs, shall not and

does not prejudiée the Company in the review process with mgmﬁ’wﬁeﬂmemaet{umeﬂlzeihy,

the Cominission for recovery. Altematively, Duke Energy Chio respectfully requests & stay of the
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Commission’s directive that it file tariff pages and initiate new rates for Rider DR-IEE comsistent
therewith imtil such time as the review and appeal process has been exhausied.

Duke Energy Ohio respectfully requests that the Cormmission reconsider aad modify is
Order and, to the extent such modification does not authorize total r@veq of $28,473,244, in
addition to carrying costs, further conclude that implementing tariffs to collect the amount
anthorized for recovery will not have a prejudicial effect, as more fully explained in the attached

Memorandum in Suppott.

'\Respectﬁll

P
Amy Spiller
Dept
Elizab . Watts
Associate Jeneral Counsel
Duke Fnergy Business Services LLC
139 East Foerth Street
1303-Main
P.O. Box 960
Cincinnati, Chio 45201
(513) 287-4359

Attorneys for Duke Energy Ohio, Inc.
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MEMORANDUM IN-SUPPORT
L The Commission erred ln precluding recovery of supplemental compensation

for salaried employees as such compensation Was a ng¢eessary amd prodently

incurred expense that reasonably enabled promapt restoration of clectric

services following the storm.

This case concerns the Commission’s approval of cost recovery related to a September 2008
wind storm resulting from Hurricane Ike. It is undisputed that this wind stomm caused widespread
and catastrophic damage. It caused the worst electric cutage in history of Duke Energy Ohio and its
predecessor companies.” Despite the magnitude of the stonn, Duke Bnergy Ohio was able to restore
service safely to its customers in an expeditious fashion, Indeed, 40 petcent of the Company’s
custormers had their power restored within forty-eight houss of the stotm; 70 percent had service
restored within four days; and all custorners had their service restored within nine (.lays.B In omder to
complets all service restorations within this peried of tirus, the Company called upon all available
resources — salaried employees, employezs of affiliated companies, and third-pasty contractors. And
despite the diligent efforts of these three categories of resources, the Commission has concluded
that the Company may recover only about one-half of its documenied, and Staff-audited, costs.

Tnsofar as it concarns salaried employees, the Commission found that 1t was not reasounsble
for the Company to recover amounts paid to sutaried employees in the form of suppimhenIal
compensation, Specifically, the Commission concluded that it was not appmpriaté to recover sach
costs through Rider DR-IKE and further intimated that the Company did not demonstrate that
recovery of such costs was appropriate or reasonafa[e. Baut this conclusion carmot be reconciled with

evidence and thus merits seconsideration.’

2 14, Opimion and Order, at page 5.
% 14, Opinion and Order, at page 4.
* k4, Opinion and Order, at pages 11-13.
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The Office of the Ohio Consumers’ Counsel (OCC) argued that it was incumbent upon as
many employees as possible fo focus on timely restoration of electric service.” And Duke Energy
Ohio fulfilled this expectation, in past, by sccuring the support of salaried employees, As the
evidence clearly demonsirates, this internal labor served 10 expedite the storm restoration efforis.
Indeed, it is undispated that those individuals most familiar with [nterpal compeny systems,
process, and procedures, Duke Energy Ohio’s service territory, and local logistics should and did
contribute to the prompt restoration offorts.” Consistent with its supplemental pay policy, Duke
Energy Ohio provided only certain of the salaried employees who dedicated their skills to this
urgent cffort with additional compensation.® There was no automatic award of additional pay,
rather, as the uncontroverted evidence confirmed, such pay was awerded only after an employee
had met ar. objective threshold of hours worked and had obtained supervisor a:pprcx;iml.g

It was appropriate for the Company o pay selected salaried employees this supplemental
compensation 1o recognize their commitment to Ohlo customers and the first ptioﬁty of getting the
tights back on. Rejecting this moderate benefit o exnployees is not wartented in the circumstances
giving rise to this proceeding. Fusthermore, the conclusion that some reasonable monetary
recognition in the face of extreme adversity is not recoverzble forces utility comipanies to consider
the more cosily alternative of engaging more contract labor, which, as even the OCC admits, would
pot vield efficient and cost-effective results. _

As the evidence in this proceeding confirms, these external contractors wotld have baen

paid as much as double time to perform functions such as logistics, material handling, material

3 Jd, Transcript of Hearing, Volume I, &t page 246.

£ Jdf, Transeript of Hearing, Volume I, at pages 243-244,
7 ¥4, Transcript of Hearing, Volume I, at pages 246.

® I, Transcript of Hearing. Voinme HE, at pages 359.

% 7d, Tramscript of Hearing, Volume HI, 2t pages 359.
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delivery, and Tesource coordination.'® And the OCC admitted that Duke Energy Ohio should not
have used coniractors to perform these functions.!! Duke Bpergy Ohio acted ressonably mc’;
prudently in avoiding these additional contractor costs and, instead, using the most appropriate
resourees 1o aid in the timely restoration of services.

The Commission thug exved in finding that Duke Energy Ohio failed to show that costs for
supplemental lebor were appropriate sud reasonable. Its decision to exclude $355,796 in such costs
is therefore unjust, unlawful, and unsupported by the record.

FIR The Commission unreasenably erdered a reduction of $371,196, based on the
 erroneous conclusion that this amount reflects additional sums peid to saluried
employees,

In the Order, the Commission determined that the Company could not recaver $371,196 in
hourly pay to salaried employees, seemingly putting this into the same category as the supplemental
compensation discussed above.'? But the apparent conctusions that there is no distinction between
the supplemental compensation and regular pay, and that the latter should not be recoverable,
misinterpret the evidence and thus necessarily warrant revision,

Significantly, this hourly pay category does ot reflect additional compensation paid 10
salaricd employees. Rather, this figure simply reflects a summary of time secarded for storm
restoration efforts in Ohio snd the costs associated with such time. The figure is merely a
compilation of hours that salaried employees, who are not paid hourly wages, specifically direcied
to the Ohio storm efforts as they were not pesforming their usual duties. As confirmed by the

exhibits offered into evidence by the OCC:

The regular time costs charged to the ike storm event are where salaried employees
charged their vegular time ditecily to the storm, The Supplemeatal compensation [in

¥ J4, Transeript of Hearing, Volurne I, at pages 243-244,
I 14 Transcript of Hearing, Volume II, at pages 243-244,
12 74, Opinion ard Order, at page 13,
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contrast] is payment made to salaried employees for time worked in excess of their
pormal schedule.™

The documents submitted into evidence by the OCC demonstrate that salatied cmployees.
were tecording their time as related to the Ohio storm activities. The $371,196 amount is not a total
of additional amounts paid to salaried employees. Rather, it is only a surmary of conlpensation
based on hours charged directly by salaried employees to the Ohio restoration efforts. As the
umeontroverted evidence confirms, $855,796 represents the total of alt supplmnen@ pay to salaried
employees, The $371,196 should not have beon inchuded with that supplemental pay adjustment in
the Commmission’s determinations,

The Commission’s decision with regard o this element of costs is further complicated by
the fact that it ignored the reducﬁons previously taken by the Company. As a result of the detailed
audit performed by Commission Staff, Duke Energy Ohio reduced the total regular time charged to
the storm by salaried emplovees by $41,267, an amount reflecting the regular time charged by Duke
Energy Obio employees.” Thus, to make another reduction that includes amounts already removed
from this procesding is incorrect. Giving proper consideration to the prior reduction leaves 4 total of
$329,927 for regular time charged by salaried employees of Duke Energy Ohio’s affiliates w0 the
QOhio storm restoration effoxts,

The Commission’s finding that further reductions for another purported form of
supplemental pay reflects a misinterpretation of the undisputed evidence and shopld be revised. In
this regard, Duke Energy Ohio notes that the Comrmission did not take exception with the regular
pay paid to salaried employees in respact of their efforts in responding to the wind stonm. Thus,

Duke Energy Ohio submits that the Commission’s Order should be amended to anthorize recovery

 of the $371,196 in regular pay for salaried employees working on the Ohdo storm restoration

5 14, OCC Bxhibit 13-8 (emphasis added).
¥ Id, Duke Energy Chio 6, #t pages 2-3.
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activities. At 2 minimum, it should be corrected to avoid a gecond reduction for amounts altready

removed from the Company's request.

IIL. The Commission unreasonably ordered a reduction of $2,082.454 for labor
loader znd sepervision costs allegediy associated with fhe supplemental
compensation and regular pay to salaried employees.

The Order reduced labor loader and supervision costs by $2,052,454. Thiz amount was he
total reduction based on multiple issues, alf of which are incorrect and should be modified.

Specifically, the Order reduced the recoverable total by (1) $939,863 for labor loaders on total

supplemental compensation and segular pay fo salaried ermployees, and (2) $1,112,391 for

~ supetvision costs. ™S As noted above, the evidence does not support a reduction in supplementsl '

compensation paid to salaried employees. Similarly, the evidence camot justify a reduction in the
regular pay provided 1o salaried employees, As a general matier, therefore, a reduction in labor
loaders and supervision costs for supplemental compensation and reguler pay to szlaried employees
is not supponted by the evidence, That is, just as the underlying, direct Jabor costs should not be
disallowed, these additional costs for fringe benefits associated with the direct labor should not be
disallowed.

With regard to the payroll costs reviewed by the OCC, it is important to understand both the
nformation available o the OCC and the information op whick it relied in caloulating its proposed
reductions for labor loadings and supervision costs. The importance i this comparison is reflected
in the fact that the OCC only refied upon select information for parposes of this recommendation.

Overall costs for regular internal Iabor include certain loadings, such as fringe benefits,

supervision, end transportation costs.'® The costs for internal labor, as well as all other costs fot

______which Duke Energy Ohio seeks recovery, were reviewed by Staff in the context of 2 detailed audit,

1% 14, Opinion and Order, at pages 12-13.
18 13 Duke Bnergy Ohio Exhibit 2, at page 9.
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' guaf undertook extensive efforts in sampling more than 8,000 lines of data serving to document the
costs at issue with the purpose of determining both the accuracy and reesonablencss of the
charges.”? As a result of Staff's audit, Duke Energy Ohio reduced its internal labor costs by the
amouttt of $986,245 for regular labor and fringe venefits. ™ As a further result of Staff's audit, Duke
Energy Ohio reduced costs associated with intexnal labor expense by $293.768 for supervisory and
service company fabor}¥ Importactly, these yeductions Wete recommended by Staff becaus;: they
were already in Duke Encrgy Ohio’s base rates. And Duke Enesgy Ohio accepted the revisions.
Further reductions for fringe benefits (e.g., labor loaders) were also taken by the Company. These
reductions totated $800,461%' and are not in dispute.

It is also not disputed that the evidence reflected the specific breakdowa, by company, of the

" amounts related to direct labor, labor loaders, fleet or transportation, and su];xtwisi«l::n.22 Yet, despite
fhe Jevel of evidentiary detail available to the OCC and the admitted reductions in internal labor
costs, the OCC performed an incomplese and thus imaccurate caleulation of Jebor loaders and
supervision costs associated with supplemental pay and repular pay for salaried employees. And
based upon its inaccurate accounting, it recommended further reductions that the Commission
accepted. As discussed below, the OCCYs recommendation 18 speculative and not suppocted by the
evidence; therefore, the Commission’s reliance upon that recommendation is misplaced.

The OCC's first mistake in calculating the labor loaders was simply to compare total
supplemental pay 10 rotal \abor costs. Specifically, the 0CC merely took the total of supplementel

pay, divided by total 1abor, to amive at what it believed 1© e the correct percentags to apply to labor

1 14, Sinff Bxhibit 1, at pages 3-4.

.18 ¢ Siaff Bxhibic { ot pages 34 and $taff Fxhibit 2, Schedule 1 {recoramending $996,245 reduction in interoal tabor

expenses). Ses also, Duke Fnergy Ohio Bxhibit 6, ef pag??(ﬁiﬁw‘émrg’feklaag:@mmmve from its request the
surn of $986,245, refiecting regular labor and fringe benefits alrcady in base raws).
19 14 Duke Energy Ohio Exbibit 6, at page 3.

2y Siaff Bxhibit 1, at pages 3-4.

2 1 OCC Bxhibit 1-A, at page 21;7d, Duke Energy Ohio Exhibit 6, at page &.

2 15 Pouke Energy Olio Bxkbibit §-A.
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Juaders.” The OCC then calculated labor loaders on the total supplemental psy as being .$939.863.
But the evidence reflects different labor loadez percentages for the various affiliates that provided
labor in suppott of the Chio restoration efforts, and there is no justification for ignoring this specific
information in favor of more gene.ri;: math.

The OCC's math is also problematic in that it does not give consideration (o the reductions
in labor previously faken by the Company. Specifically, the OCC ignored the $800,461 in
seductions,? thereby inflating the percentage applicable to Tabor loaders. If eng uses the labor
loading rates for each individual pay company and adjusts for the $800,461 reduction, the correct
loading would be $565,058 rather than $939,863.

The tables below capuure the inaccuracies resulting from the OCC's faiture fo caleulate labor

Joaders on a company-specific basis and its failure to include prior reductions. The first teble Is

directly from OCC Exhibis §-A:
pEGS | DE Caroiings pE Indlana | OF Hentutky | DEGHio Suc Cempany Total
Birert Labor-Payrall gl 1,230378 36918 555 3,230,483 1317,008F 5840654
Labor loaders-Peoplesoft & 1,975,585} 6,48 117,221 1,779,028 565,381 4,504,551
Loaded fabos 325 5.206,263 102 867 153,.502 4,008,512 ijepzazel 103 85,245
Fleet - 147,925 1,320 1,572 242 847 1,586 404,220
suparvision-paoplesoft 4,673,120 4,673,120
Less transfars to Gpital {202,700} (702,701}
ourtal corrections {10,861} {128,197 {76430} [215,489)
Grand Total A2S| 3,243,378 Af8,188] 155,374/ 9,55#,5“ - 1,834,600 !5,0!1,595

Labor loaders can be catoulated from OCC Exhibit BA using the following formule: Loader

~ =1abor loaders-Peoplesoft / Direct Labor-Payroll. These loaders ave reflected as follows:

B y4 OCC Exbibit 1-A, at page 16.
1 OCC Exhibit 1-A, of page 21.
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RNEGS DE Catolfnas | ‘DEindara | DE Xentucky | DECHIo | SveCompary
Labor Loaders 36.6%} 150.6%] 186.4% 176,3% 85, A25%)

An adjustment to Duke Enargy Ohio rates can then be made. The original labor and loaders
are taken from chart above, a3 shown in OCC Exhibit 8-A. Removing the fringe ate adjustment
from Ohio, based on Duke Energy Ohio Exhibit & {Wathen Supplemental Tcstimbny}, page 8, line

20, would produce the following fringe rate change:

PayCompany tabor iosdars Daig Rate tess Ad) Laader Ad] Adj Xate
pEQ 3,280,483 1,779,028 55.1% {300,461) 078,567 30.3%

The re-calcalated Joadings are shown in the chart below, using the rates for each specific

pay company,2’ with fhe rates for Duke Energy Ohio adjusted for the removal of the $800,461;

|Pay Contpany Suppl Comp Rata Loadlngs $%
lDEGS 132 37%, 43
DEC 175411 161% 281,696
DEQ 212 562 31% 5,047
|pEx . 6,365 176% 11,207
les: 6,624 1888, 12,720
Sveco 454,501 %] 150,553
Tota! 855,796 | seyss

These charts arz significant in that they confirm the lack of evidentiary support for the
OCC's calculations on which the Commission relicd in reducing the Company's request. A
reduction of $939,863 for labor loaders is not supported by the record and this aspect of the
Commission’s decision should be reviewed.

As noted, the Order also yeduces the total recovery by $1,112,591 for supervision costs
associated with supplemental pay and regular pay to salaried employees. This Is also in exvor, Fitst,

_Duke Fpergy Ohio does not load supervision cosis on supplemental compensation or on

B rd O0C Exhibit 13-4, rows 1389 1o 1894,
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compenzation for Duke Energy Corporation entities other than Duke Energy Ohio.” As such, the
Company’s request docs not include any amounts for supervision costs associated with
supplemental pay.

Second, the correct, post-andit figure for regular pay to salaried c:ﬂployees (that is,
$329,020)" does not represent additional monics paid to saleried employces ont an hourly basis.
Rather, this amount 15 merely a reflection of the thme charged by salaried employees ditectly to the
Ohio storm restoration efforts. To the extent the OCC proposed further reduction for sapervision
costs on the mistaken assumption that this amount reflected additional monies paid to salaried
employees, it did so in eror. Consequently, it is improper to rednce e request by $1,112,55L,

The OCC"s errors in respect of caleulating labor loader percentages, determining total labor
loaders associated with supplemental pay, and including supervision costs on such pay, alt of which
have been perpetuated by the Commission’s decision, merit reconsidezation, Authunzsd recovery
should thetefore be increased by $2,052,454.

IV. The Commission erred in redocing Duke Energy Ohio's request by an amount

equal to the costs charged by Duke Energy Ohio to affiliates for storm

restoration services provided by Duke Energy Ohio employees and the

Commission’s defermination in this regard is unjust, unreasonable, and against

the manifest weight of the evidence,

Despite the evidence of record, which included an audit by Staff confirming recoverability
of affiliate labor,%® the Commission has concluded that Duke Energy Chio must reduce its recovery
by $1,371,657 for issues surrounding affiliate compensation. The Commission seemingly agrees
with the OCC that, because Duke Bnergy Ohio employees provided storm respuhae assistance for

utility affitiates, Duke Energy Chio customers are entitled to a credit commensurate with the labor

% 14, OCC Exhibit 8-B.

¥ Sec footnote 14, supra, the regular pay of Duke Energy Ohio's salaried employees has aiready been adjusted,
consistent with Staff recommendations, '
8 j4, Duke Energy Ohio Exhibit 6, ai page 3.
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charged to affiliates, The Commission’s determination is not supported by the evidence of record,
reflects a mistake of misapprehémion in the review of that evidence, and serves % complicate
future storm restoratio activities.

The OCC theatizes that Duke Energy Ohio received payments from affilintes that should be
“flowed throgh” to ratepayers. This, the Commission concludes, the amounts recoverable under
Rider DR-IKE shotld be reduced by the sum of the payments to Duke Ensrgy Ohio from Duke
Energy hdiana and Duke Energy Kentucky for services provided in those jurisdictions by Duke
Energy Ohio employees. After teaching this conclusion, the Commission then relied on the aCCs
speculation and unsubstantiated ratios to determine an amount by which to reduce Duke Energy
Ohio's recovery for its storm restoration efforts. This rationale is flawed both from an affiliate
accounting standpoint and because it bases recovery oa pure conjecture,

The Copmission’s reduction ignores the Compeny’s adherence to affiliate transaction
agreements approved by the Commission and pursuant to which revenue does ot flow from one
utility to the other. As explained by Duke Energy Indizna witness Kent fweman. internal
accounting adjustments must be made to charge the expenses for the entity receiving labor from its
affilistes. These accounting adjostments are critical to mointaining proper records of which affiliate
incurred a given expense. Adherence to this charging mechanism is necessary to ensure that 0o
imptoper cross-subsidies flow from one company 16 an affiliate.2? These charges are not addressed
by way of money flowing from the recefving entity to its affifiates. Rather, the expenses are
addressed — and thus relevant — only in the context of the next rate case for that receiving entity.*®
As even the OCC, through its witness, admitted, where work is performed in Kentucky by Duke

Energy Ohio smyployees, the labor associated with this work would be charged to Kentucky. And

% 7 Transcript of Hearing, Volume I, at pages 411412,
% 14, Teamseript of Hearing, Volume IL at page 274,
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the total expenses for affiliate labor would be a factor in determining the revenue requirement in
Duke Energy Kentucky’s next rate case.%! The converse is also true - when Duke Energy Ohio's
affiliates provids labor in Ohio, the Company is charged for that labar. And this proceeding,
authorized in Duke Energy Ohio's most recent rate case, is the means for recovering these
additional expenses. The evidence thus confirms that Duke Energy Ohio does not receive actual
dollars from its affiliates i teturn for allowing its employees to assist with the affilistes’
emergencies and it should not be expected to flow tiwough to ratepayers the non-existent payment
from the affiliates for its employees’ labor.

The method by which Duke Energy Ohio accounted for affiliate labor, including thet labor
charged to Duke Energy Kentucky, is consistent with long-standing practice, as confirmed by an
audit of the Company’s corporate separation plan.™ Reducing the Company’s request to accourtt for
expenses allocated to affiliates renders the affiliate transaction agreements a nullity, forces an actual
flow of dollars to be exchanged between these affiliates to ensure proper acoounting of revenns and
labor, and undenisbly complicates future starm restoration as Duke Energy Ohio will incur
additionsl time and expense in processing accounts receivable andfor accounts payable. Such
wimecessary administrative burden is not conducive to the timely and efficient restorstion of electric
service. Furthermore, such a reduction unfairly penalizes Duke Energy Ohio a8 its request for cost
recovery in this proceeding never included amounts charged to affiliates for work petformed in
other states,

For these same reasons, the Cémmission foust reconsider the reduction of $1,063,785 in
alleged costs charged to Duke Energy Indiana. Just as the accounting adjustments to reflect Dike

__Energy Ohio employees® labor performed in Kentucky cannot serve to zeduce the Company's cost

3 f4. Transcript of Hearing, Volume H, at pages 272-274.
32 o the Maiter of the Application of Duke Energy Ohle for Approval of the Second Amended Corporale Separasion
Plan, Case No. 09-495-EL-UNC, Finsl Repor! of Auditer (March 25, 2010},
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recovery, accounting adjustments to reflect Duke Energy Ohio employees' labor performed in
Indiana canmot have thet seme effect, More troubling about the Comunission’s review of Indiana
charges is the additional fact that it is certzinly the product of speculation and conjecture. Notzbly,
although the OCC subpoenaed records from Duke Energy Indiana in the context of this procesding,
it did not affirmatively present any evidence that would have established that Duke Energy Ohio -
stlocated $1,063,785 in COSIS 10 Duke Energy Indiana. Rather, the OCC simply compared the total
charges allocated to Duke Encrgy Kentucky by Duke Energy Ohio to the overall stosm costs in the
Comnonwealth and goessed that the same ratio was applicable in Indiana such that, according to
the OCC’s supposition, Duke Energy ﬁhio must have aflocated $1,063,785 in;_lahor expense 0
Duke Energy [ndiena. But this methodology is erroneous, is not supported by the evidence, and
merits another review.

Notably, the OCC - and now the Commission, by accepting this methodology — overtooked
the evidence that identifies $3,385 as the actual amount charged to Duke Energy Indiana by Duke
Enesgy Okio.® Thus, to the extent the Commission elects to disregard affiliate transaction
agreements and impose onerous accounting procedures on Duke Energy Ofio (that will mvite
inequitics as its affiliates cannot be so compelled to adopt new procedures), it should disrepgard the
arbiteary and haphazard methodology employed by the OCC and, instead, rely upon the undisputed
factual evidence,

With tegard, t0 an additional issue, the Commission recited the OCC's concem that Duke
Energy Carolina charged more to Duke Energy Ohic than it did to Duke Fnergy Indiana, for the
same employees. The OCC contends that this is unrcasonable, whatever the ﬁﬁonﬂc. But the

documents offered into evidence by the QCC confirm that Duke Energy Carolings did not charge

 in the Matter of the Applicativn of Duke Energy Ohio, Inc. to Establish and Adjust the Initial Level of iis Distribusion
Reliabitity Rider, Case No. (9-1946-EL-RDR, Duke Energy Ohic Exkibit B-A, OCC Exhibit 14-A {$1,182 piu labor
loaders of 52,203 (from Duke Energy Indians rate of 186.4%) for a tota] of $3.385).
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markedly higher hourly rates to Duke Enetgy Ohio. Rather, using a straight average of hourly rates,
Duke Bnergy Carolinas charged an hourly rate of $43.31 to Dui:c Encrgy Indiana and an howrly rate
of $43.30 to Duke Energy Ohio.* Furthermore, as Duke Energy Ohio wimess Beth Clippinger
explained, overall labor rales may have been higher in Ohio than in Indiana because of union
agreements and the marmer in which employees of affiliated companics were -deployed first 10
Indiana and then to Ohio, Understandably, if employees exceeded their reguler shifts and thus were
working kowrs in Ohio that contractually entitled them to overtime or double-time pay, Duke
Energy Ohio would have compensated these employees consistent with their labor agreements,”
This testimony cantot propexly be rebutted by the OCC's speculative conclusion that Duke Energy
Carolinas overcharged Duke Energy Chio.

The Commission’s conclusion that affiliate tabor costs should be reduced by $1,371,657 is
in error and should be reversed. It is incomect to state that Duke Energy Olio “provided no
evidence to rebut OCC’s calculation,”® Affiliate labor was appropriately charged, to the companies
for whom services were provided, pursuant to affiliate transaction agreements, and there is no
regulation in Ohio that requires actual dolfars to be credited to one utility when it performs work for
an affiliate,”’

V.  The Commission’s finding that Duke Energy cannet recover $9,717,564 of the

costs assaciated with contractor labor is unjust, uarcasonable, and conirary to

the manifest weight of the evidence,

Just as the Commission erred in reducing costs associated with affiliate labor, so too did it

err in reducing costs associated with conteact tabor, The Commission’s decision in this regerd is not

™ 14 Duke Energy Ohio 8-A and QCC Exhibit 14-A,

%5 14, Transcript of Hearing, Volums I, at pages 371-372.
% 14, Opinion and Order, at page 14,

7 b4, Transcript of Hearing, Volume I, at page 272,
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predicated upon the evidence and, when taken to its logical conclusion, mandates additional, nat
less, cost recovery by Duks Energy Chio.

Althongh not mentioned with any degree of significance in the Order, Staff conducted an
andit of Dulce Energy Ohio's request, besed on its complete access to any and all of the records on
which the Company relied in seeking recovery of reasonably and prudently incorred  costs.
Significantly, Copmission Staff had access to over 8,000 cntries of data, representing all of the
journal-entries related to the storm restoration, serving to documeny, the expenses at issue. And. Staff
reviewed bundreds of dociments to subsgantiate the accuracy and reasonableness of the charges.
The documents reviewed by Staff included invoices, time sheets, receipts, and material requisition
forms.™ This review by Staff, which was conducted consistent with accepted and objective audit
practices, demonstrates the evidentiary support for recovery of the disallowed amounts. Following
this audit, Staff recommended a reduction of $46,888 for contractor labor.” Duke Energy Ohio
agreed to this rednction. Contrary o the recommendations of its Staff, the Commission concludes
that Duke Epergy Ohio cannot recover $9,718,554% in contractor labor costs. This conchuion is
unjust, unreasonable, and contrary to the manifest weight of the evidence,

The first reduction. ordered by the Commission coneetns arsounts that the QCC argued were
charged to entities other than Duke Energy Ohio. Specifically, in accepting the OCC’s rationals, the
Commission found that charges totaling $2,748,442 must be removed from the Company’s request
because the PayCo associated with these cherges was not Duke Energy Ohio. A closer review of

the evidence associared with this issue demonstrates the error in the OCC’s reasoning.

*® 14, Transcript of Hearing, Volume I at pages 134-133, 137,

3 14, Post-Hearing Brief of the Staff of the Public Usilities Commission of Obio, at page 5 (June 15, 2010).

6 The Opinion and Order reflects an amount of $9,717,564; however, this is assumed to be a typographical eavor as the
numbers comprising this amount are $6,970,112 and 52,748,442,

" 52, OCC Exhibit 1, at page 30; See also, Opinion and Order, 8t page 15,
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To the extent records reflect a “PayCo” other than Duke Energy Ohio, such a noiation 8
irrelevant to the question of the sta;ne in which contract labor was performed. As the evidence
confirmed, the “PayCo” designation is mespingfolly only with rcgand to imternal labor.*
Consequently, the fact that a “PayCo” msy have been fisted as Duke Energy Indiana or Duke
Energy Kentucky does not lead to the conclusion that contractors were not working in Ohin.

Furthermare, it is noteworthy that neatly ol of the nvoices that the OCC recommended be
excluded from this proceeding reflect tree trimming expenses. Indeed, of the éCC’s suggested
$2,748,442 reduction, $2,741,291 reflects invoices from tree trimmers.* In comparison, the total
txee trimmer costs identified by Duke Energy Ohio are $3,083,704.* Thus, aoce.pting the OCC's
‘recommendation would yield a result in which Duke Energy Ohio recovers on.ly $342,414 in tree
trimming expenses related to the catastrophic wind storm. Of conrse, the number of owtages and
extent of physical damage do ﬁot support such a result and, instead, confirm the fact that the
“PayCo” reference cannot be nsed to discount contractor costs. Therefore, the $2,748,442 reduction
should be reconsidered.

The reduction of $6,970,112 ordeted by the Comunission’s is also based upon the arguments

of the OCC, which maintain that two-thirds of the contractor labor costs must e rejected only

becanse 66 percent “is Jess than 90 percent.™ Tn supperting its finding, foe Commission reiterates.

the OCC’s putported justification for the reduction: {1) invoices were sent to an affiliate; (2) project
codes reference another state; (3) the location of the work on the invoices is listed as another state;

and (4) work may not have been dons in Ohio because crews did not have meals, sleep, or wash

“2 I, Transcript of Hearing, Volume I1, at pege 280,
“ 14, at Duke Fnergy Ohio Exhibit 10-B and OCC Exhibit £2-8 (both of which sre confidential).
14, at Duke Energy Ohio Exhibit 10-B asd OCOC Exhibit 12-B (both of which are confidential).
4% 14, Transcript of Hearing, Volume II, st page 278.
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their clothes in Ohio.® Mest disturbing about the OCC’s argament, embraced by the Commission,
is that it recommends a blanket two-third Teduction in costs because contractors also assisied Duke
Energy Chio’s sister utilities in storm restoration efforts in these jurisdictions. The Cominisgsion
stated that the reduction would “account for other charges for which there is no evidentiary support
for recovery.™ But the Commission’s statement cannot be reconciled with the evidence. And, of
course, there was no dispute that Duke Energy Ohio actually paid these amounts i contractors.

The reasons offered by the OCC, and accepted by the Comruission, must be considered with
reference o the protocol used by the Company for purposes of charging labor, materials and
suppliers and logistics, As Duke Energy Ohio witness James E. Mehring confirmed, storm cades
were created at the beginning of the restoration activities; these codes wexe state-gpecific such that
contractors working in Ohio would have wsed the Ohio cherge code,® There is no evidence to
refute ¢he consistent use of these storm codes by conttactors. Indeed, all of the summary invoices
on which the OCC relied expressly and unambiguously reflect the Ohio storm codes.?® The OCC's
arguments, accepted by the Commission, that the swmmary invoices are WIong because of Gﬁtﬂ%
on time sheets are misplaced. The evidence clearly confirmed that Erlanger, Kentucky, served a8 a
staging area for Duke Energy Ohio, which meant that contractors reported to Kentucky for their
assignments prior io being dispatched to sites in Ohio, Furthermore, invoices for Ohio work were
mailed to Kenmcky, as the individual processing these invoices works out of an office located in
Kentucky. And given the geographic proximity between Duke Energy Obic’s service territory in
southwest Ohio and Kentucky, it is entirely reasonable for crews to have slept, dined, and washed

their clothes o the Commonweakth.

“ i, Opinion and Qgder, at page 5.

4 12, Opinion and Order, & page 16,

14, Transeript of Hearing, Volume I, at pages 48-49,

# 14, OCC Exhibit 1-A, Exhibit AYJ-A (pmoject number reference listed as “STMOHOR12™)
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A determination of cost recavery cannot be made on a genesic ratio, such as was done by the
Commission. But even if such a determination were to be made, the evidence does not suppart 8
nearly $7 million reduction in costs for Duke Energy Ohlo. As the evidence confirms, between
Duke Bnergy Ohio, Duke Energy Indiane, and Duke Energy Kentucky, the percentage of total
outages from the wind storm for each company wes 61 percent, 28 percent, and 11 parcent,
respectively. As further confirmed by tﬁe evidence, Duke Energy Ohio’s percentage of total
restoration costs was 58 percent, as compared to 33 percent for Duke Energy Indiana and 9 percent
for Duke Energy Kenh:cky.ﬁb Thus, aligning the extent of the damage with the costs, it necessarily
follows that the costs incurred by Duke Energy Ohio were consistent with the extent of the outages
to which it responded.

Here, the Cotranission attempts to shift costs to utilities outside of its furisdiction and that
are regulated by other comunissions. But the Commission lacks authority to do this. Unfairly
treating almost $7 million as if it had been additional costs incurred by Duke Energy Ohio on behalf
of Duke Energy Indiana and Duke Prergy Kentucky theoretically increases their percentage of ttal
costs £ 48 percent and 14 percent, respectively, And it reduces Duke Energy Ohio’s percentage of
the total costs 1o 39 percent. As a result, the jurisdiction that sustained the majority of the outages
does not similarly incur the majority of the costs, as would be the result under standard cost-
causation principles. But such 2 haphazard assignment of costs overlooks the uncontested fact that
significant field work was performed in Ohio by contractors, These contrectors assisted in replacing
707 wiility poles and 499 transformers; they helped repair over 32 miles of conductor” The
Commission apparently glosses over the fact that Duke Energy Ohio's service tesritory sustained

 the brunt of this storm, which necessitated extensive restoration work in the field. Instead, the

0 14, Transeript of Hearing, Volume IH, at pages 377-378.
3 Id, Duke Bnergy Ohic Exhibit 2, al page 6.
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Coummission unreasonably and arbitrarily shifts expenses incurred for the benefit of Ohio cuslomers
to other states. But, as the Commission’s Qrder demonstrates, remdomjy assigning costs without
regard o the reasons for which such costs were incurred nuns afou! of ratemaking principles and
basic principles of fairness, as well as the rules of evidence. |

Insafar as §f concerns an arbitrary veduction, based solely on the number of states in which
Duke Energy utilitics were adversely affected by the 2008 wind storm, Duke Energy Ohio submits
that the Commission’s decision is also unreasonable and unjust as it ignores the underfable
consequence of that decision. Significantly, taking the Commission’s logic to its netural conclusion,
Duke Energy Ohio niust be permitied recovery of some portion of the costs mm.uu‘ed for contract
labor in the neighboring states. But the Commission did not authorize such recovery here, That is,
of the approximate $17 million in costs incurred in ndians, the Commission doc;s not apply the
natural balancin g adjustment to assign a similar, arbitrary amount of these costs o Ohio cnstomers.
The logic to do s0 5 & mirmr. image of the logic employed by the OCC and adopted by the
Commission in its Order. Nor does it employ the rationale set forth in its Crder to assign some part
of the nearly $5 million in costs incurred in Kentucky to Duke Energy Ohio. But-such a result is
mandated by the Commission’s logic in assigning costs, incarred in respect of the ¢l2}hio restoration
efforts, to Duke Energy Indiana and Duke Enérgy Kentucky. After all, if the Commission is 1o
unsystematically assign costs for contract lsbor to Duke Energy Indiana anci Duke Energy
Kentucky, it follows that it toust also assign one-third of the Indiana coniract labor costs (now
inflated by $3.5 million) and one-third of the Kemtucky coniract Iabor costs (also inflated by §3.5

million) to Duke Hnergy Ohio, OF course, this discussion demonsirates the error in the

Commission’s decision, It cannot justify a nearty $7 million reduction in costs on the farlty premise
that such costs must have been incurred in other states affected by the storm, The Commission’s

decision refiects a misintarpretation of the evidence and is thus deserving of reconsideration.
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VL Requeét for Clarification

In its Order, the Commission directed Duke Energy Ohio to submit tariff pages, consistent
with the Order, The Commission further instructed that new rates for Rider DR-IKE cannot become
effective until the final tariff pages are filed with the Commission. Those tariff pages would ensble
the recovery of pari of the costs at issue in this proceeding; namely, $14,104,577, plus carrying
cherges. Duke Energy Ohic does not contest the recovery of this amount; however, it does seek
tehearing in respect of the costs the Commission found it could not recover, or $14,368,667. Duke
Energy Ohio does not believe that its shility to pursue firther review of the Commission’s decision
will be undermined by implementing tariffs to commence recovery of the first $14,104,577 in storm
cosis, Although Duke Energy Ohio will carry out the Con;nﬁssien’s order by filing tariff pages
allowing the recovery of $14,104,577, its ability to recover the balasce of its storm costs is
currently undecided. Consequently, until such time as the appeal process is complete, there will be

some part of the Commission's Order on which the Supreme Court’s decision could operate. As a

result, Duke Energy Ohio does not beliave implementation of tariffs now will jeopardize its right of

review.

But as different opinions may be offered, Duke Energy Ohio seeks clarification from the
Commission that initiating recovery of costs authorized to date will not render any subscquent
requests for review, including appeals, moot. Toward that end, Duke Encrgy Ohio respectfully
requests that the Commission accept tariff pages that expressly snd unambiguously create the
opportnity for revision to the tariff amounts following coropletion of the ?wiew process.

Alterpatively, Duke Enesgy Ohio secks a stay of the Commission's directive to file tariff pages notil

such time as the review process has been exhausted. As a stay only operates to extend the amount

2 Cincinnati Gas & Fleciric Compary v. Public Utiliies Commission. af Ohio, (2004), 103 Chio St.3d 398, 401, 2004
Qhio 5466, 816 N.E.2d 238 (where a commission order has heen carried out, no stay has been pranted, and there is
nothing left opon which the court's decision conld operate, sppeal deemed moot},
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* of carrying charges, this is not the preferred option. But if the Commission cannot accept tariff
language that expressly preserves Duke Energy Obio’s right of appeal, this would be the only
optio.
Conclusion

For the reasons discus_ﬁd shove Duke Energy Ohio respectfully requests the Commission
grant this Application for Rehearing to medify the Opinion and Order issued in the sbove-captioned

proceeding,

Associate General Counsel _
Duke BEnergy Business Services LLC
Cincinnati office:

139 East Fourth Street

1303-Main

P.O. Box 960

Cincinnati, Ohio 45201

(513} 287-4359
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§ 4901.02. Public utilities commission; terms of office

(A) There Is hereby created the public utitities commission of Ohio, by which name the
commission may sue and be sued. The commission shall consist of five public utilities
commissioners appointed by the governor with the advice and consent of the senate. The
governor shall designate one of such commissioners to be the chairperson of the commission.
The chairperson of the commission shall serve as chairperson at the governor's pleasure. The
commissioners shall be selected from the lists of qualified persons submitted to the governor by
the public utilities commission nominating council pursuant o section 4501.021 [4901.02.1] of
the Revised Code. Not more than three of said commissioners shall belong to or be affiliated
with the same political party. The commission shall possess the powers and duties specified in,
) "'*’*’?’SW‘V‘EH*as?ﬁ*ﬁﬁ’v‘v‘efs—ﬁeGessaPyLaF‘.éfBFQQ%!LthGa—FIl\,!_QLLLthE_pLKQQSSSJJﬁCthtﬁES 4901., 4903,
4905., 4907., 4909., 4921., 4923., and 4927. of the Revised Code.

(B) A majority of the public utilities commissioners constitutes a quorum.
(C) The terms of office of public utilities commissioners shali be for five years, commencing on
the eleventh day of Aprit and ending on the tenth day of April, except that terms of the first

commissioners shall be for one, two, three, four, and five years, respectivety, as designated by
the governor at the time of appointment., Each commissioner shall hold office from the date of

https://WV\HV.1exis.comfrescarch/rehieve?_m=9286fanfb22617893726Sf86ddecd43&csvc=l... 000071
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appointment until the end of the term for which the commissioner was appointed. Any
commissioner appointed to fill a vacancy occurring prior to the expiration of the term for which
the commissioner was appointed shall hold office for the remainder of such term. Any
commissioner shall continue in office subsequent to the expiration date of the term for which
the commissioner was appointed until the commissioner's successor takes office, or until a
period of sixty days has elapsed, whichever occurs first. Each vacancy shall be filled by
appointment within sixty days after the vacancy occurs.

(D) Public utilittes commissioners shall have at Jeast three years of experience in one or more of
the following flelds: economics, faw, finance, accounting, engineering, physical or natural
sciences, natural resources, or environmental studies. At least one commissioner shall be an
attorney admitted to the practice of law in any state or the District of Columbia.

(E) The chairperson of the commission shall be the head of the commission and its chief
executive officer. The appointment or removal of employees of the commission or any division
thereof, and all contracts for special service, are subject to the approval of the chairperson. The

chairperson shall designate one of the commissioners to act as deputy chairperson, who shall
possess during the absence or disability of the chairperson, all of the powers of the chairperson.

¥ History:
139 v § 378. Eff 1-11-83; 153 v S 162, § 1, eff. 9-13-10.

F Section Notes:

Analogous to former RC § 4901.02 (GC § 4877 103 v 804, Bureau of Code Revision, 10-1-53;
129 v 1601; 135 v 5 131), repealed 139 v 5 378, § 2, eff 1-11-83.

The effective date of S 378 is set by section 3 of the act.
EFFECT OF AMENDMENTS

153 v S 162, effective September 13, 2010, in (A), inserted "and 4927", and made stylistic
changes.
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§ 4903.13. Reversal of final order; notice of-appeal

A final order made by the public utllities commission shall be reversed, vacated, or modIfied
by the supreme court on appeal, if, upon conslderation of the record, such court is of the
opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of appeal,
filed with the public utilities commission by any party to the proceeding before it, against the
commlssion, setting forth the order appealed from and the errors complained of. The notice of
appeal shall be served, unless waived, upon the chairman of the commission, or, in the event of
________his ahsence, upon any public utilities commissioner, or by leaving a copy at the office of the
cammission at Columbus. The court may permit any interested party to intervene by cross-
appeal.

F History:

GC §§ 544, 545; 103 v 804(815), 8§ 33, 34; 116 v 104 {120}, § 2; Bureau of Code Revision,
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PROOF OF SERVICE

' jBehalf of Appellant, Duke Energy Oth, Inc was served by regular U S. mall postage prepald

or hand—dehvered upon the followmg partles of record thls 8th day of August, 2011

* PARTIES OF RECORD:

Wllllm L. Wright

Stephen A. Reilly

Assistant Attorney General
Public Utilities Section .

180 East Broad Street, 6th Fioor
Columbus, Ohio 43215

william. wright@puc.state.oh.us

stephen.reilly@puc.state.oh.us
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