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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND

INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This cause presents a critical issue concerning the ability of a court to deny

constitutionally guaranteed due process rights to a defendant in a civil case where a plaintiff files

a Motion for Permanent Injunction and a companion Complaint for Declaratory Judgment as one

document, and where the court grants remedies requested by the Plaintiff in the Motion for

Permanent Injunction that also dispositively rules on remedies requested by the Plaintiff in the

Complaint for Declaratory Judgment before the Defendant has answered the Complaint and

before the Defendant's time allowed by Rule to answer the Complaint has expired.

The decision of the court of appeal sets a precedent that would allow a trial court to deny

due process to a defendant in a Complaint for Declaratory Judgment where a simultaneously

filed Motion for Permanent Injunction is ruled on by the trial court and by its ruling effectively

and dispositively rules on remedies requested in the form of a declaratory judgment.

STATEMENT OF THE CASE AND FACTS

This case arises from the efforts of the Appellees, the Mingo Junction Safety Forces

Association, Local No. 1, to force the Appellants, the Village of Mingo Junction, Ohio, to

comply with the terms of an expired collective bargaining agreement (hereinafter "CBA") that

harl formerly_been inplace betweenthem. The_Appellees failed topro_perly provide notice to the

Appellant, as expressly stated in the CBA, of their intent to negotiate a successor CBA and

consequently no negotiations were comtnenced„ Subsequent to the expiration of theCBA the

Appellant found it financially necessary to lay-off members of the Appellee organization. After
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the expiration of the CBA and receipt of the notice of lay-offs the Appellee files two (2)

grievances. The grievances concerned the noticed layoffs and the failure of the Appellant to

negotiate a successor contract.

. Appellees filed a Motion for Temporary Restraining Order, Preliminary Injunction and

Permanent Mandatory Injunction. At the same time the Appellees filed a companion Verified

Complaint for Declaratory Judgment and Temporary and Permanent Injunction. A Temporary

Restraining Order and Temporary Injunction was granted to the Appellees and in the Order the

trial court directed the parties to submit to the court memorandums of law or briefs in support of

their position regarding the permanent injunction within nine (9) days. `I'hree (3) days after the

briefs in support were submitted to the trial court the Appellees filed an Amended Motion for

Permanent Mandatory Injunction. The following day the trial court issued a Final Appealable

Order dissolving the previously issued Temporary Restraining Order and Preliminary Injunction;

denied Appellees Motion for a Permanent Mandatory Injunction; and ordered the parties to

engage in the grievance and arbitration procedures set forth in the CBA previously entered into

between the parties for the purpose reaching a determination on Appellees claims that the CBA

remains in effect and, whether it had been violated by the Appellants.

The court of appeals erred in ruling that due process was not denied to the Appellants.

The court of appeals also erred in ruling that the trial court was correct to order the parties to

submit to the grievance and arbitration procedures of the CBA notwithstanding Appellants'

assertion that the CBA had expired.

T,, suppork of itsposition on these issues, the Appellants present the following argument.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: A defendant is denied due process of law in a
Complaint for Declaratory Judgment when a trial court rules on remedies in
a companion Motion for Permanent Injunction that effectively and
dispositively resolve remedies in the Complaint for Declaratory Judgment
before the defendant has answered the Complaint and before the time for the
defendant to answer by Rule has expired.

The guarantee of due process of law is found under both the Fourteenth Amendment to

the United States Constitution and Article 1, Section 16 of the Ohio Constitution. (Ohio Valley

Radiology Associates, Inc., et al. v. Ohio Valley Hospital Association, et al. (1986), 28 Ohio

St.3d 118). The United States Supreme Court has held that, "[t]he fundamental requisite of due

process of law is the opportunity to be heard." (Id. at p. 124 quoting Grannis v. Ordean (1914),

234 U.S. 385, 394). The United States Supreme Court has also held that, "An elementary and

fundamental requirement of due process in any proceeding *** is notice reasonably calculated,

under all the circumstances, to apprise interested parties of the pendency of the action and afford

them an opportunity to present their objections ***". (Id. at p. 124-125 quoting Mullane v.

Central Hanover Bank & Trust Co. (1950), 339 U.S. 306, 314. With regard to Section 16,

Article I of the Ohio Constitution and its guarantee of due process, the Supreme Court of Ohio

has described this guarantee as one of, "a reasonable opportunity to be heard after a reasonable

notice of such hearing." (State ex rel. Allstate Ins. Co. v. Bowen (1936), 130 Ohio St. 347). The

Defendant-appellants were denied due process under both the Fourteenth Amendment to the

rrn:+ed_ctatPs_c'onst;tutinnand SEcxion 16 of_the OhioConstitution.

In addition to their Complaint for Declaratory Judgment (hereinafter referred to as

"Complaint") the Appellees filed a companion Motion for Temporary Restrainiiig Order,

Preliminary Injunction and Permanent Mandatory Injunction pursuant to R.C. § 2727.02 on
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September 7, 2010 (hereinafter referred to as "Motion for Permanent Injunction"). On

September 8, 2010 the trial court granted the Appellees a temporary restraining order and

temporary injunction for a period of fourteen (14) days. As part of this Order the trial court

ordered the parties, "to submit memorandums of law or briefs in support of their position

regarding the permanent injunction on or before September 17, 2010, to enable the court to rule

on the same on September 21, 2010, without an oral hearing." The Order was clear and

unambiguous that the "memorandums of law or briefs in support" to be suhmitted to the court

were to specifically address only the issue of the permanent injunction. At no point was it ever

ordered or even indicated that the parties were to address any of the declaratory judgments

demanded by the Appellees in their Complaint. Pursuant to the Order of the trial court the

Appellants did submit a brief in support of their position however the Appellees did not.

On September 21, 2010 the trial court did indeed issue a decision entitled, "Entry

Overruling Plaintiffs Motion for Permanent Mandatory Injunction and Ordering Grievance and

Arbitration Proceedings" (hereinafter referred to as the "Order of September 21, 2010"). While

the Order of September 21, 2010 denied the Appellees motion for a permanent injunction the.

final paragraph of the Order of September 21, 2010 stated, "The parties are hereby further

ORDERED to engage in the grievance and arbitration procedures as the same are set forth in the

collective bargaining agreement previously entered into between the parties." At the bottom of

the final page just above Judge Henderson's signature the trial court wrote, "THIS IS A FINAL

APPEALABLE ORDER AND THERE IS NO JUST CAUSE FOR DELAY." The Order

(:ra,rt;nb¢_TenYnrary.Regtrainipg nrtl.er anr_1TernPorarv TniiinCtionSlid_notdirect thepartie5_to

address the issues of compliance with the collective bargaining agreement or the grievance and

ai•bitration procedure:
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As mentioned earlier the Appellees Complaint demanded that the court award the

following:

(4) That the Plaintiffs are entitled to a declaration that the Defendants and its
representatives and agents, are required to comply with the terms of the existing
collective bargaining agreement until such time as a new agreement has been
negotiated as required by Article 34, Section 10 of the Collective Bargaining
Agreement.

(5) ... ordering the defendants to comply with the Collective Bargaining
Agreement and ordering the Defendants to submit the resolution. of its dispute
with the Plaintiff to binding arbitration

The existence, content, and validity of a collective bargaining agreement between the

parties is an issue of fact to be determined. In an action for declaratory judgment the parties

have a right to have issues of fact tried and determined as in any other civil action pursuant to

R.C. § 2721.10 which states,

When an action or proceeding in which declaratory relief is sought under this
chapter involves the determination of an issue of fact, that issue may be tried and
determined in the same manner as issues of fact are tried and determined in other
civil actions in thecourt in which the action or proceeding is pending.
R.C. § 2721.10

The facts, as well as- many, many others would have been at issue had the Appellants not

been denied their right to answer the Complaint of the Appellees.

The result of Order of September 21, 2010 is that declaratory judgments # 4 and #5,

demanded by the Appellees of their Complaint, as identified above, were effectively and

dispositively ruled on by the trial court.

The court of appeals held that the Order of the trial court ruled only on "Appellees' claim

-far :nJry,_cti«e rel;e-f, Again, that.rlatrn_stated:

(5) That the Plaintiffs are entitled to the remedies requested in the form of a
Temporary Restraining Order, a Preliminary Restraining Order and a Permanent
Mandatoryinjtinction enjoining the Defendants from implementing layoffs in the
Village of Mingo Junction Police department, requiring the Defendants and its
representatives and agents, to enforce Mingo Junction ordinance 140.01, ordering
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the defendant [sic] to comply with the collective bargaining agreement and
ordering the Defendants to submit the resolution of its dispute with the Plaintiff to
binding arbitration.
Opinion of the Jefferson County Court ofAppeals at p.. 7.

The court of appeals determined that the trial court had not ruled on the Appellees claims

for declaratory judgment which it identified as the following:

(2) That Plaintiffs are entitled to a declaration that the Defendants are required to
rescind the lay-off notice dated August 24, 2010.

(3) That Plaintiffs are entitled to a declaration that the Defendants and its
representatives and agents, are required to comply with Mingo Junction ordinance
140.01 and 141.12(A) and the Collective Bargaining Agreement.

(4) That Plaintiffs are entitled to a declaration that the Defendants and its
representatives and agents, are required to comply with the terms of the existing
collective bargaining agreement until such time as a new agreement has been
negotiated as required by Article 34, Section 10 of the Collective Bargaining
Agreement.

Opinion of the Jefferson County Court ofAppeals at pp. 6-7.

It is of particular note that in the request for injunctive relief ruled on by the trial court

and the third and fourth requests for declaratory judgment that the court of appeals said the trial

court did not rule on, all similarly requested an order requiring compliance with the CBA. The

fifth request for injunctive relief states, "... ordering the defendant [sic] to comply with the

collective bargaining agreement and ordering the Defendants to submit the resolution of its

dispute with the Plaintiff to binding arbitration" Id. at pp. 6-7 Em hasis added). The third

request for declaratory judgment states, "Defendants and its representatives and agents, are

required to comply with Mingo Junction ordinance 140.01 and 141.12(A) and the Collective

Bar2aii1nP P-,greeznent." Id at p. 6(Frrphasis add?dl. Tlle fourrh req»est fordeclaratory

judgment states, "...Defendants and its representatives and agents, are Yequired to comply with

theterms of the existing collective bargaining agreement :.:" Id at p. 7(Errphasis added).
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For the trial court to order compliance with the grievance and arbitration procedure it is

necessary for the CBA to be in effect because if the court (trial or court of appeals) determined

that the CBA was terminated upon expiration the Appellees would have no appeal under the

CBA and be limited to appeals found in civil service or statutory law. See State of Ohio ex rel.

Robert a Ciccolelli v. Dominic J. Medina et al. (Oct. 5, 1992, Seventh App. Dist.), 1992 Ohio

App. LEXIS 5221 (attached).

In Ciccolelli a city was a party to a collective bargaining agreement with a labor union

and the collective bargaining agreement was to expire on December 31, 1989. The agreement

required that either party desiring to modify the agreement shall give written notice to the other.

No written notice was provided by either party. In January 1990 a bargaining unit member was

terminated. -In this case the bargaining unit member appealed to the city's civil service

commission and the city argued that the bargaining unit member's appeal should be under the

terms of the expired collective bargaining agreement (a successor agreement was subsequently

negotiated and became effective in April 1990). The Seventh District court of appeals concluded

that because neither party had provided the wr-itten notice of intent to modify as required by the

agreement, the agreement expired on December 31, 1989 and was thus terminated. The Court

further concluded that because the employee's termination occurred after the expiration and

termination of the former agreement and before the start of the successor agreement, the

employee had no appeal under the collective bargaining agreement. The court determined that at

the time of his termination the employee's proper appeal was to the civil service commission.

Thp_signif cance nf Ciccolp-Ili as it relates to the instant caseis that despite the fact the

lay-offs of the Mingo Junction police officers occurred after the expiration of the CBA the trial

coii.at ordered, throagh an injunctive felief _remedy, that the Appellants must oomply with the
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grievance and arbitration procedure of the agreement. Logically the court must not consider the

agreement terminated but rather in effect, valid, and the proper appeal venue for the Appellees.1

In discussing the trial court's order directing the parties to the grievance and arbitration

procedure the court of appeals was obviously mistaken when they stated, "Notably, in so doing,

the trial court did not determine whether or not the CBA had expired." Opinion of the Jefferson

County court of appeals at p. 5. By its own precedent the court of appeals could not permit a

trial court to order that the Appellees were entitled to appeal through the grievance and

arbitration procedure if indeed the agreement had expired and was terminated. Further, by its

own precedent the court of appeals could not permit a trial court to order compliance with the

grievance and arbitration procedure of a collective bargaining agreement if the question of its

legal existence were not determined. This is precisely one of the issues that would have been

brought to the trial court's attention had the Appellants been permitted to answer the Complaint

before the trial court directed the parties to the grievance and arbitration procedure.

Logically, if the parties can be ordered to comply with the CBA as to the grievance and

arbitration procedure then the trial court and the court of appeals must accept the validity and

legal existence of the CBA. Otherwise, how would it be possible for the trial court not to order

compliance with the CBA as to Appellee's request for declaratory judgment #3 and #4?

Ordering compliance with the collective bargaining agreement as a remedy effectively and

dispositively orders compliance with all such requested remedies regardless of whether they are

termed injunctive relief remedies or declarato'ry judgment remedies.

'Much like Ciccolelli, the collective bargaining agreement between the parties in this case requires,
in Article 2, that "if there is any intent to amend or modify this Agreement by either party, such
party will give notice of their intent to the other party in writing no later than sixty (60) days
prior to the expirationof this Agreement." The Appellees trave correctly never claimed that any
such written notice was provided by them to the Appellant within the required time frame and,
they have maintained only that oral requests to bargaiii were made prior to the contractually

required sixty (60) day period.
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Specifically the following requests for declaratory judgment have been effectively and

dispositively ruled on by the trial court and affirmed by the error of the court of appeals:

(3) That Plaintiffs are entitled to a declaration that the Defendants and its.
representatives and agents, are required to comply with Mingo Junction ordinance
140.01 and 141.12(A) and the Collective Bargaining Agreement.

(4) That Plaintiffs are entitled to a declaration that the Defendants and its
representatives and agents, are required to comply with the terms of the existing
collective bargaining agreement until such time as a new agreement has been
negotiated as required by Article 34, Section 10 of the Collective Bargaining

Agreement.

The court of appeals stated, "Appellants are correct that prior to ruling on a claim for

declaratory relief, the trial court must follow the civil rules and allow the defendants time to

answer." Opinion of the Jefferson County Court of Appeals at p. 6. This must apply even in

cases where the trial court may not have expressly ruled on claims for declaratory relief but in

fact effectively has done so. Because these were granted before the Appellants time to answer

the Complaint had expired the Appellants have been denied due process.

Proposition of Law No. II: A party to a collective bargaining agreement is
not obligated to engage in binding arbitration where the grievance did not
arise under the collective bargaining agreement, more specifically when the
grievance arises post-expiration of the collective bargaining agreement.

Court of appeals sua sponte elected to address and affirm the decision of the trial court to

order the parties to submit to the grievance and arbitration procedure of the CBA

notwithstanding Appellants assertion that the CBA had expired. Opinion of the Jefferson County

Court ofAppeals at p. 9. The court of appeals stated that the trial court "... properly ordered the

parties to submit to the grievance procedures in the CBA ..." Id at p. 9. The court of appeals

erred in this judgment by relying on case law that had since been modified by the United States

Supreme Court, and their judgment was contrary to their own existing case law precedent.
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It is wholly against current case law to order parties to engage in a contractual grievance

arbitration procedure post-contfact expiration without first determining whether the subjects of

the grievance are in fact subject to post-expiration arbitration. The court of appeals quotes

International Brotherhood of Teamsters, etc. Local Union 20 v. Toledo (April 29,1988, Sixth

App. Dist.), 48 Ohio App.3d 11 citing John Wiley & Sons, Inc. v. Livingston (1964), 376 U.S.

543, 553 as stating, "[A] grievance which arises after the lapse of a collective bargaining

agreement is arbitrable even though there is no longer any contract between the parties." Id at p.

14. Neither of the cases to which the court of appeals cites stands for such a blanket statement as

that quoted.

The court of appeals also cited to Nolde Brothers, Inc. v. Local No 358, Bakery and

Confectionary Workers Union, AFL-CIO (1977), 430 U.S. 243 in support of this blanket

statement approach. Subsequent to Nolde Brothers the United States Supreme Court qu,estioned

and clarifiedjust such blanket statement thinking as that put forth by the court of appeals in the

instant case. In Litton Fin. Printing Div. v. NLRB (1991), 501 U.S. 190 the United States

Supreme Court, in considering Nolde Brothers, stated,

However, Nolde Brothers does not announce a broad rule that postexpiration
grievances concerning terms and conditions of employment remain arbitrable, but
applies only where a dispute has its real source in the contract. Absent an explicit
agreement that certain benefits continue past expiration, a postexpiration
grievance can be said to arise under the contract only where it involves facts and
occurrences that arise before expiration, where a postexpiration action infringes a
right that accrued or vested under the agreement, or where, under the nonnal
principles of contract interpretation, the disputed contractual right survives
expiration of the remainder of the agreement. And, as Nolde Brothers found,

structural provisions relating to remedies and dispute resolution -- e. g., an
arhitrat,on prnvis;o_n_-- mav in some casessiuvive_in order to enforce duti_es under
the contract. It is presumed as a matter of contract interpretation that the parties
did not intend a pivotal dispute resolution provision to terminate for all purposes
upon the Agreement's expiration.

Id paragraph (f) of the Syllabus.
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The object of an arbitration clause is to implement a contract, not to transcend it.

Nolde Brothers does not announce a rule that postexpiration grievances
concerning terms and conditions of employment remain arbitrable. A rale of that
sweep in fact would contradict the rationale of Nolde Brothers. The Nolde

Brothers presumptidn is limited to disputes arising under the contract. A
postexpiration grievance can be said to arise under the contract only where it
involves facts and occurrences that arose before expiration, where an action taken
after expiration infringes a right that accrued or vested under the agreement, or
where, under normal principles of contract interpretation, the disputed contractual
right survives expiration of the remainder of the agreement.

Any other reading of Nolde Brothers seems to assume that postexpiration terms
and conditions of employment which coincide with the contractual terms can be
said to arise under an expired contract, merely because the contract would have
applied to those matters had it not expired. But that interpretation fails to
recognize that an expired contract has by its own terms released all its parties
from their respective contractual obligations, except obligations already fixed
under the contract but as yet unsatisfied. Any other reading of Nolde Brothers

seems to assume that postexpiration terms and conditions of employment which
coincide with the contractual terms can be said to arise under an expired contract,
merely because the contract would have applied to those matters had it not
expired. But that interpretation fails to recognize that an expired contract has by
its own terms released all its parties from their respective contractual obligations,
except obligations already fixed under the contract but as yet unsatisfied.

Id. at p. 205-206.

Interestingly in Litton, just like in the instant case, the issue concerned the arbitration of

lay-offs that occurred after the expiration of the collective bargaining agreement. Even more

interestingly, the decision of the court of appeals in State of Ohio ex rel. Robert a Ciccolelli v.

Dominic J Medina et al. (Oct. 5, 1992, Seventh App. Dist.), 1992 Ohio App. LEXIS 5221,

(decided little more than one (1) year after Litton) was consistent with the decision of the United

States Supreme Court in Litton. In both Ciccolelli and Litton the respective courts found that the

grievances arose after the expiration of the collective bargaining agreements and were therefore

not arbitrable.
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The court of appeals clearly erred in offering an affirmation of the trial court's direction

ordering the parties to engage in the grievance and arbitration procedure when the lay-offs being

grieved occurred after the expiration of the collective bargaining agreement

CONCLUSION

For the reasons discussed above, this case involves matters of public and great general

interest and. a substantial question. The Appellant requests that this court accept jurisdiction in

this case so that the important issues presented will be reviewed on the merits.

Respectfully submitted,

Matthew B. Bakerxsq., 4:ounsel of Record

Matthew B. Baker, Esq.
Counsel for Appellant,
Mayor Dominic Chappano, et al.
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DeGenaro, J.

{11} Defendants-Appellants, The Village of Mingo Junction, and Mayor Dominic

Chappano appeal the September 21, 2010 judgment of the Jefferson County Court of

Common Pleas overruling a motion for a permanent mandatory injunction sought by

Plaintiff-Appellees, Mingo Junction Safety Forces Association Local No. 1, et a]., and

ordering the parties to engage in the grievance and arbitration procedures set forth in a

collective bargaining agreement previously entered into by the parties:

{1i2} Appellants argue that the trial court erred by entering a final judgment

before they filed an answer. Further, they argue that their due process rights were

violated when the trial court entered a flnaljudgment before they received notice and an

opportunity to be heard. These arguments are. meritless. The trial court's September 21

judgment only ruled upon Appellees' claims for injunctive relief, and Appellants were

afforded notice and an opportunity to be heard on those claims. Accordingly, the

judgment of the trial court is affirmed.

Facts and Procedural History

{13} Appellee, Mingo Junction Safety Forces Association Local No. 1 is a labor

organization that represents safety force employees employed by the Village of Mingo

Junction.' Appellee, Joseph Sagun is the president of the Union. Appellant, Village and

the Union entered into a collective bargaining agreement. Article 2, Section A of the CBA

states that the agreement "shall run from August 20`h, 2006 to August 15t", 2009." By

agreement of the parties, this term had been extended to August 15, 2010.

{14} Article 34, Section 10 of the CBA states:"The current Collective bargaining

Agreement shall continue until a new contract is agreed upon and signed, subject to the

laws of the State of Ohio."

t¶5} Further, Article 35, Spction A ctateg;

^ As a village, which is a municipal corporation with a population of less than 5,000, see
R.C. 703.01(A), Mingo Junction is not considered a "public employer" bound by Ohio's
Public Employees' Collective Bargaining Act. See R.C. 4117.01(B).
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(¶6) "The procedures contained in this article shall govern all negotiations for a

new collective bargaining agreement between the parties. Within ninety days of the

expiration of this collective bargaining agreement. [sic] The parties shall continue in full

force and effect all terms and conditions of this existing agreement unless and until a new

or modified agreement is agreed upon or established by operation of this Article. The

parties shall conduct all negotiations in accordance with this Article in good faith."

(17) The CBA also states that the grievance procedure, the final step of which is

binding arbitration, "shall be the exclusive method of resolving both contractual and

disciplinary grievances." The CBA broadly defines a grievance as "a dispute between the

Village and members of the bargaining unit over [sic] alleged violation, misinterpretation

or misapplication of a specific article(s) or section(s) of this agreement."

{¶8) According to Appellees, beginning on June 8, 2010 the Union repeatedly

attempted to schedule negotiations for a successor CBA. However, the meeting was not

ultimately scheduled until August 17, 2010. During that meeting, the Village asserted that

because the contract term had expired it was under no obligation to negotiate or follow

the CBA.

{¶9) The Mayor issued layoff f notices to seven members ofthe Union, stating that

as of September 10, 2010, seven of the eight sworn members of the. Mingo Junction

Police Department (everyone except for the Police Chief) would be laid off from their

positions.

{¶10) The Union filed two class action grievances. The first concerned the

Village's refusal to enter into negotiations, negotiate in good faith, or maintain the current

CBA until another agreement was put in place. The second concerned the layoffs. The

Mayor responded to the grievances in a letter to the Union president in which he asserted

that the. CBA had expired as of August 15, _20-1-0_ and tliat_the;efore the te,°,--n:s sr•,d

conditions of the CBA were no longer in effect and that the Village was under no

obligation to address the grievances.

{TR t) On September 7, 2010, Appellees filed a verified complaint for declaratory

judgment and temporary and permanent injunction, in which they requested the following
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relief:

{112} "(1) That the Plaintiffs and Defendants have a real and justiciable

controversy that must be expeditiously resolved.

{113} "(2) That Plaintiffs are entitled to a declaration that the Defendants are

required to rescind the lay-off notice dated August 24, 2010.

{714} "(3) That Plaintiffs are entitled to a declaration that the Defendants and its

representatives and agents, are required to complywith Mingo Junction ordinance 140.01

and 141.12(A) and the Collective Bargaining Agreement.

{$15} "(4) That Plaintiffs are entitled to a declaration that the Defendants and its

representatives and agents, are required to comply with the terms of the existing

collective bargaining agreement until such time as a new agreement has been negotiated

as required by Article 34, Section 10 of the Collective Bargaining Agreement.

{¶16} "(5) That the Plaintiffs are entitled to the remedies requested in the form of a

i emporary Restraining Order, a Preliminary Restraining Order and a Permanent

Mandatory injunction enjoining the Defendants from implementing layoffs in the Village of

Mingo Junction Police department, requiring the Defendants and its representatives and

agents, to enforce Mingo Junction ordinance 140.01, ordering the defendant [sic] to

comply with the collective bargaining agreement and ordering the Defendants to submit

the resolution of its dispute with the Plaintiff to binding arbitration.

{Vs} "(6) That all costs in this matter be assessed against the Defendants."

(Verified Complaint.)

{¶1$} Appellees also filed a motion for a restraining order, preliminary injunction

and permanent mandatory injunction. Appellees requested that the court enjoin

Appellants from instituting the layoffs, and orderAppellants to complywith Mingo Junction

-Gr..̂•nznce 1^^?.£1 and 1 4- 1. '^i-^A;/ and the uB-A. T ° i vnai_^'` i
°
ra
-- •-I,-^ , i ^e3^ 17^ai n;eS; :Wt-ii1':h--iAre

referenced in the CBA, concern personnel and scheduling requirements for the police

department.

{119} The day the complaint was filed a hearing on the TRO was held and

attended by counsel for both sides. As a result of this hearing the trial court granted the
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TRO/preliminary injunction. The trial court's decision turned, at least in part, on its

conclusion that the Mayor was not the appointing authority for Mingo Junction.

{120} Specifically, the court ruled: '

(121) "IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the

defendants, its officers, employees, servants, agents and aftorneys shall be and are

hereby restrained as follows:

{122} "1, From enforcing theJayoff notices as the layoff notices issued by the

Mayor shall not be effective as they were not issued by the appropriate appointing

authority.

{¶23} "2. From undermining the provisions contained in the ordinance requiring a

minimum complement of safety forces in the Village of Mingo Junction (Ordinance No.

141.01), as the same is currently staffed.

{124} "3. Further, plaintiffs are hereby granted the requested Temporary

Restraining Order and Preliminary injunction for a fourteen (14) day period (through

September 21, 2010),

{9i25} "4. The parties are to submit memorandums of law or briefs in support of

their position regarding the permanent injunction on or before September 17, 2010, to

enable the Court to rule on the same on September 21, 2010, without an oral hearing.

{126} "5. The parties are urged to engage in negotiations regarding the police

department staffing and the Collective Bargaining Agreement within the fourteen (14).day

period.

{¶27} "6. No bond shall be required of the plaintiffs."

{$28} Both sides filed briefs in support of their respective positions. Among other

things, Appellants argued that assuming arguendo the court found the CBA was still in

ei iect-, injun-ctive reiief-would be precluded since the C13A proVlded an adequate remedy

at law, namely arbitration.

(129} On September 21, 2010, the trial court entered a judgment entry overruling

Appellees' motion for a permanent mandatory injunction and ordering the parties to.

proceed with the grievances and arbitration. The trial court changed its earlier opinion
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about the identity of the appointing authority for Mingo Junction, now finding that it was

the Mayor. The court concluded that Appellees would not suffer irreparable harm absent

the injunction and that they had an adequate remedy at law, i.e., the grievance and

arbitration procedures in the CBA. Notably, in so doing, the trial court did not determine

whether or not the CBA had expired. Rather, it found that the CBA provided a forum to

litigate that very question, along with the issue ofwhetherAppellants violated the CBA by

issuing layoff notices. Specifically, the trial court stated:

{130} "Therefore, the claims of the plaintiff that the CBA continues to be in effect

and that the CBA has been violated by the defendants shall be handled in accordance

with said grievance and arbitration procedures as agreed to between the parties

previously in said CBA, and a mandatory permanent injunction is not warranted."

{131} Finally, the trial court did not address Appellees' claims for declaratory relief

in the September 21 entry. And at the end of the entry the trial court included the Civ.R.

54(B) "no just cause for delay" language.

{132} Appellants filed a motion for additional time to answer or respond to

Plaintiffs complaint, along with a request for hearing. Before the trial court could rule on

that motion, Appellants filed a timely of appeal with this court.

{¶33} Appellants filed a motion for stay of execution of judgment pending appeal

pursuant to Civ.R. 62 with the trial court which was overruled. Appellants then filed a stay

motion with this court, which was granted on December 14, 2010. Specifically, this Court

concluded that the Village was entitled to a stay as a matter of right pursuant to Civ.R.

62(C), and consequently stayed the portion of the court's September 21, 2010 order

compelling Appellants "to engage in the grievance and arbitration procedures" from the

previously entered CBA.

Triall`_nu rt RGilin g- h°f ore-An$®dQe"-ePdas{°'eieCa

{134} In their first of two assignments of error, Appellants assert:

{¶35} "The trial court erred in issuing a final appealable order on a complaint for

declaratory judgment filed by the Plaintiff-Appellees before the Defendant-Appellants had

submitted an answer to the complaint and before the time to answer the complaint as
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prescribed by Ohio Civil Rule 12(A)(1) expired."

{136} Appellants are correct that prior to ruling on a claims for declaratory relief,

the trial court must follow the civil rulea and allow the defendants time to answer. See

Civ.R. 7(A) and Civ.R. 12(A)(1). "The procedure for obtaining a declaratory judgment

must be in accordance with the civil rules." Galloway v. Horkulic, 7th Dist. No. 02JE52,

2003-Ohio-5145, at T21, citing Civ.R, 57. See, also, Hartley v. Clearview Equine

Veterinary Servs., 6th Dist. No. L-04-1163, 2005-Ohio-799.

{137} Civ.R. 7(A) provides: "Pleadings. There shall be a complaint and an

answer; a reply to a counterclaim denominated as such; an answerto a cross-claim, ifthe

answer contains a cross-claim; a third-party complaint, if a person who was not an original

party is summoned under the provisions of Rule 14; and a third-party answer, if a third-

party complaint is served. No other pleading shall be allowed, except that the court may

order a reply to an answer or a third-party answer."

{138} Civ.P.. 12(A)(1) provides: "The defendant shall serve his answer within

twenty-eight days after service of the summons and complaint upon him; if service of

notice has been made by publication, he shall serve his answer within twenty-eight days

after the completion of service by publication."

{139} Thus, it would be error for a trial court to rule on a declaratory judgment

complaint before the defendant has been afforded time to answer pursuant to Civ.R.

12(A)(1) and assuming no Civ.R. 12(B) motion had been filed. Here, Appellants had until

October 7, 2010 to answer the declaratory judgment action which is clearly after the trial

court's September 21, 2010 judgment.

{140} However, as indicated above, the trial court did not rule on Appellees' claims

for declaratory relief in the September 21 judgment. Again, those claims were as follows:

,r "(2) T o..o^rtP^ 1.. r^.. tiv^,.. u,at^.--
the Oeic^r^e_ d2rit, ^iy3(4^71 ^^ ^I^t D- Î^ î,,,nt-î f#^ are tled 4,^ a de..^^a^s ar-E:

required to rescind the lay-off notice dated August 24, 2010.

{142} "(3) That Plaintiffs are entitled to a declaration that the Defendants and its

representatives and agents, are required to comply with Mingo Junction ordinance 140.01

and 141.12(A) and the Collective Bargaining Agreement.
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{¶43} "(4) That Plaintiffs are entitled to a declaration that the Defendants and its

representatives and agents, are required to comply with the terms of the existing

collective bargaining agreement until such time as a new agreement has been negotiated

as required by Article 34, Section 10 of the Collective Bargaining Agreement."

(¶44} The September 21 entry did not address those claims. The trial court did

not declare that Appellants must rescind the layoff notices, or that Appellants must

comply with Mingo Junction Ordinance 140.01 and 141.12(A) and all the terms and

conditions in the CBA. Further, the court did not declare that Appellants are required to

comply with the terms of the CBA until such time as a new agreement has been

negotiated: Importantly, the trial court included the Civ.R. 54(B) language in the

September 21 entry, making it immediately appealable, even if all the cl'aims had not

been disposed of. See, e.g., Ankromv. Hageman, 10th Dist. No. 06AP-735, 2007-Ohio-

5092, at ¶13 (concluding that denial of permanent injunction was final order, but where

other claims remained, the Civ.R. 54(B) language was required to make it immediately

appealable).

{¶45} Rather, the September 21, 2010 judgment entry only ruled on Appellees'

claim for injunctive relief. Again, that claim stated:

{q46} "(5) That the Plaintiffs are entitled to the remedies requested in the form of a

Temporary Restraining Order, a Preliminary Restraining Order and a Permanent

Mandatory injunction enjoining the Defendants from implementing layoffs in the Village of

Mingo Junction Police department, requiring the Defendants and its representatives aiid

agents, to enforce Mingo Junction ordinance 140.01, ordering the defendant [sic] to

comply with the collective bargaining agreement and ordering the Defendants to submit

the resolution of its dispute with the Plaintiff to binding arbitration."

^14I} The triaL costrf overruled AppelleQs' request _for_a pprmanent infunction

because the CBA provided a remedy for the parties' disputes in the form of grievance

procedures that culminate in binding arbitration. The trial court followed the proper

procedure regarding Appellants' request for injunctive relief. See Civ.R. 65. Appellants

received notice of the complaint, the motion for TRO, preliminary and permanent
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injunction, and counsel for both sides appeared for a hearing on the TRO. Id. The trial

court handled the TRO and preliminary injunction request together, which is proper

where, as here, both parties had notice of, were present at, and participated in the

hearing. See Turoff v. Stefanec (1984), 16 Ohio App.3d 227, 228,475 N.E.2d 189. The

trial court then granted the TRO/preliminary injunction and instructed the,parties to brief

the issue of whether a permanent mandatory injunction should issue, which both sides

then did.

{¶48} The trial court ultimately overruled Appellees' motion for a permanent

injunction, and dissolved the TRO/preliminary injunction since the parties had an

adequate remedy at law to resolve their disputes, the grievance and binding arbitration

procedures contained in the CBA. Thus, the court ordered the parties to engage in the

grievance and binding arbitration procedures found in the CBA. It is this portion of the

judgment that caused Appellants to appeal.

(149) One argument advanced by Appelloes is that any error by the trial court in

compelling the parties to engage in the grievance and arbitration procedures in the CBA

was invited by Appellants, since one of their reasons for opposing the injunction was that

the CBA provided an adequate remedy at law.

(¶60) Under the invited-error doctrine, "a party will not be permitted to take

advantage of an error that he himself invited or induced the trial court to make." State ex

reL Beaverv. Konteh (1998), 83 Ohio St.3d 519, 521, 700 N.E.2d 1256. "Invited error is

a branch of the waiver doctrine that estops a party from seeking to profit from an error

that the party invited or induced." Koch v. Rist (2000), 89 Ohio St.3d 250, 256, 730

N.E.2d 963.

{151} In their memorandum contra to Appellees' motion for permanent injunction,

-Aop-ellants arauede "a^s>1r^ic?g ?r^!end^ on!y, -+.-hat-!?l^rntiffv ^sse^is s arG t; ueihdiihe

CBA remains in effect, the grievance procedure found therein constitutes an adequate

remedy at law. Because the Plainti'ffs have an adeauate remedy at law there can be no

entitlement to iniunctiye relief." (emphasis in original)

{152} Since Appellants couched the above argument as one made arguendo, at



first blush it appears to be unfair to conclude that this constitutes invited error. However,

Appellant did advance this argument to prevent the trial court from issuing the injunction.

Thus, it is somewhat disingenuous to now complain on appeal that the trial court

erroneously used that same reasoning to order the parties engage in the grievance and

arbitration process. In effect, Appellants are attempting to use this argument as both a

shield and a sword,

(153} Regardless, the court properly ordered the parties submit to the grievance

and arbitration procedures in the CBA notwithstanding Appellants' assertion thatthe CBA

had expired, "[A] grievance which arises after the lapse of a collective bargaining

agreement is arbitrable even though there is no longer any contract between the parties."

interrmatL Bhd. Of Teamsters, Chauffeurs, Warehousemen & Helpers, Local Union 20 v.
Toledo, 48 Ohio App.3d 11, 14, 548 N.E.2d 257,. citing John Wiley & Sons, Inc. v.
Livingston (1964), 376 U,S. 543, 553, 84 S.Ct. 909, 11 L. Ed.2d 898; and Nolde Brothers,
lnc, v. LocalNo. 358, 6ekery & Confectionery Workers Union, AFL-CIO (1977), 430 U.S.
243, 97 S.Ct. 1067, 51 L.Ed.2d 300.

{¶54} Further, the CBA states that the grievance procedure, the final step of which

is binding arbitration, "shall be the exclusive method of resolving both contractual and

disciplinary grievances." Further, it broadly defines a grievance as "a dispute between the

Village and members of the bargaining unit over [sic] alleged violation, misinterpretation

or misappfication of a specific article(s) or section(s) of this agreement." The parties'

disputes, whetherthe CBA remains in effect and whetherAppellants violated it by issuing

the layoff notices, are disputes that fall under the CBA's definition of grievance.

Accordingly, the trial court properly ordered the parties to submit to the grievance

procedures in the CBA but otherwise denied Appellees' request for injunctive relief.

(T5b} The trial court did not err by ruling on the claims for injunctive reliefbefore

Appellants filed. an answer to the claims for declaratory relief. Accordingly, Appellants"

first assignment of error is meritless.



-10=

Due Process

{¶56} In their second and final assignment of error, Appellants assert:

{157} "The trial court erred by denying the Defendant-Appellants due processof`

law when it issued a final appealable order granting declaratory judgment on a complaint

for declaratory judgment filed by the Plaintiff-Appellees without providing the Defendant-

Apellees [sic] notice and opportunity to be heard on the complaint."

{qJ58} This assignment of error also presupposes that the trial court granted

declaratory relief in the September 21, 2010 entry. However, as discussed above, the

entry did not rule upon the requests for declaratory relief, but rather overruled Appellees'

request for injunctive relief and ordered the pariles to submit their disputes to binding

arbitration,

,M59} Appellants received notice of Appellees' Verified Complaint and motion for

injunctive relief. Appellants attended a hearing on the TR0/preliminary injunction, and

pursuant to the trial court's request, they submitted a brief regarding the permanent

injunction. Thus, Appellants received notice and had an opportunity to be heard

regarding Appellees' request for injunctive relief. Accordingly, Appellants' second

assignment of error is meritless,

{T6Q} In conclusion, both of Appellants' assignments of error are meritless. Both

presuppose that the September 21, 2010 judgment ruled on Appellees' claims for

declaratory relief. However, the judgment only ruled upon Appellees' claims for injunctive

relief. Appellants were afforded notice and an opportunity to be heard on those claims.

Accordingly, the judgment of the trial court is affirmed.

Waite, P.J. , concurs.

Vukovich, J. , concurs.

APPROVED:
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' STATE OF OHIO ) IN THE COURT OF APPEALS OF OHIO
)

JEFFERSON COUNTY ) SS: SEVENTH DISTRICT

THE MINGO JUNCTION SAFETY
FORCES ASSOC., LOCAL 1, et al., ) CASE NO. 10 JE 20

)
PLAINTIFFS-APPELLEES,

)
VS - JUDGMENT ENTRY

)
MAYOR DOMENIC CHAPPANO, et al., )

)
DEFENDANTS-APPELLANTS. )

For the reasons stated in the opinion rendered herein, Appellants'

assignments of error are meritless. It is the final judgment and order of this Court

that the judgment of the Common Pleas Court, Jefferson County, Ohio, is affirmed.

Costs taxed against Appellants.
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STATE OF OHIO, ex rel. ROBERT A. CICCOLELLI, RELATOR, v. DOMINIC J.

MEDINA, Mayor of Campbell and Individually, et al, RESPONDENTS.

CASE NO. 90 C.A. 39

COURT OF APPEALS OF OHIO, SEVENTH APPELLATE DISTRICT,
MAHONING COUNTY

1992 Ohio App. LEXIS 5221

October 5, 1992, Decided

PRIOR HISTORY: [*1] CHARACTER OF
PROCEEDINGS: Original Action (Mandamus)

DISPOSITION: JUDGMENT: Relator's Motion for

Summary Judgment is sustained.

COUNSEL: For Relator: Paul J. Gains, 204 Stambaugh
Building, Youngstown, Ohio 44503.

For Respondents: John B. Juhasz, 7330 Market Street,,
Youngstown, Ohio 44512.

JUDGES: Hon. Joseph Donofrio, Hon. Edward A. Cox,
Hon. Joseph E. O'Neill

respondents, who was still listed as counsel of record.

The mailbox in the assignment commissioner'soffice is

for the private law offices of the former counsel, and not

the Law Director's Office of the City of Campbell. On

December 30, 1991, the relator filed and served his

motion for summary judgment in related Case No. 90

C.A. 162. Respondents' counsel acknowledges receipt of

this motion. This court sua sponte transferred the [*21

motion for summary judgment to this case by entry dated

January 14, 1992. Unaware of the transfer order,

respondents moved, on March 5, 1992, in Case No. 90

C.A. 162 for additional time to respond to the motion for

summary judgment. While said motion was pending, on

March 16, 1992, summary judgment was granted by this

court in Case No. 90 C.A. 39 for the relator.

OPINION BY: PER CURIAM

OPINION

OPINION and JOUIUVAL ENTRY

Per Curiam.

__.:. On December23,_1991 thiscourt filed_a_judgment
entry granting the relator until December 27, 1991 to file
a motion for summary judgment and further granting the
respondents leave until January 6, 1992 to respond, or file
their own motion for summary judgment. A copy of said
order was placed in the mailbox of the former counsel for

On June 11, 1992, respondents filed a motion to

vacate summary judgment, which was granted by this

court. Respondents then filed a motion in opposition to

relator's motion for summary judgment. This court now

responds to the relator's motion for summary judgment

and respondents' motion in opposition to relator's motion.

On November 16, 1989, the relator was appointed to
a position of operator in the water plant for the City of
Campbell, Ohio. The appointment was provisional. At
the time of the appointment, there was in force and effect
a collective bargaining agreement which provided that
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provisional appointments should be for a probationary

period of six (6) months. On January 12, 1990, the

relator received a letter from the mayor of the City of

Campbell which stated:

"This is [*3] to notify you that you have been

terminated from the position of Operator in the Water

'Plant, City of Campbell, Ohio, effective January 12,

1990." (Relator's Ex. B.).

No reason for the dismissal was set forth in the

foregoing letter.

At the time of relator's dismissal, R.C. 124.27
provided, in pertinent part, as follows:

The respondents, by way of admission in their

answer filed April 5, 1990, admitted that, during the

hearing before the Campbell Civil Service Commission,

the Campbell City Law Director, Attomev Michael P.

Rich, advised the civil service commission members that

the action taken by the respondent mayor was in violation

of R. C. 124.27 (Para. 15 of Answer).

On February 7, 1990, relator received a notice from
the Campbell Civil [*5] Service Commission that the
termination by the mayor had been affirmed.

On February 17, 1990, the relator received a second
letter from the mayor of the City of Campbell, which
letter stated as follows:

"If the service of the probationary employee is

unsatisfactory, he may be removed or reduced at any time

during his probationary period after completion of sixty

days or one-half of his probationary period, whichever is

greater. If the appointing authority's decision is to

remove the appointee, his eommunication to the director

shall indicate thereason for such decision. Dismissal or

reduction may be made under provisions of section

124.34 of the Revised Code during the first sixty days or

first half of the probationary period, whichever is

greater." (Emphasis added.)

R.C. 124.34 sets forth the requirements of this
'dismissal which occurred during the first half of the

relator's probationary period. That statute recites, in
pertinent part, as follows:

"In any case of reduction, suspension of more than

three working days, os removal, the [*4] appointing

authority shall fumish such employee witha copy of the

order of reduction, suspension, or removal, which order

shall state the reasons therefor. Such order shall be filed

with the director of administrative services and state

personnel board of review, or the commission, as may be

appropriate." (Emphasis added.)

The letter of termination, issued on January 12, 1990,

did not set forth the reason for the relator's termination,

nor did it reflect that a copy of that letter had been filed

withrhe Campbell Civil Service Commission.

On January 16, 1990, in compliance with R.C.
124.34, the relator filed an appeal of his termination with
the Campbell Civil Service Commission. A hearing was
conducted relative to this appeal on January 31, 1990.

"I am hereby giving you notice of the termination of
your services with the City of Campbell.

"This notice is given pursuant to Article 28 of the

contract existing between the City of Campbell and the

Campbell Organization of Public Employees Local 4200.

"This notice is further given pursuant to the fact that
you are in the second half of your probationary period
with theCity of Campbell."

A copyof this letter was delivered to the finance

director, the city administrator, the law director and the

civil service commission of the City of Campbell.

Calendarwise, this second' termination was made

during the second half of the relator's probationary

period. However, the letter failed to meet a requirement

of R.C. 124.27 which specifically states:

"* * * If the appointing authority's decision is to
remove the appointee, his communication to the director
shall indicate the reason for such decision."

Neither the first notice of termination nor the second
notice [*6] of termination indicated any reason for
termination and, thus, neither complied with the
provisions of R. C. 124.27 or R. C. 124.34.

Additionally, as a part of this motion for summary
judgment, thzTeiator itas aftacireti to'ais rnotivnfor
summary judgment a communication from the Civil
Service Commission of the City of Campbell under date
of August 6, 1990. This letter reads as follows:

"The Campbell Civil Service Commission met to
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discuss its pending law suit filed by Robert Ciccolelli,

conceming his termination as operator in the Campbell

WaterPlant.

"After discussion of the matter, the Commission

unanimously decided to reinstate Robert Ciccolelli to his

position as operator in the Campbell Water Plant with all

back pay, seniority, and fringe benefits.

"A vote of the members was taken with Theodore

Perantinides and David Skelley voting to reinstate Robert

Ciccolelli and James Ciccolelli abstained his vote.

"Therefore, please be advised that effective
immediately Robert Ciccolelli is hereby reinstated with
full back pay and al1other emoluments of office."

Attached to the motion was an affidavit of Theodore

Perantinides and an affidavit of David Skelley, members

[*7] of the Campbell Civil Service Commission. In each

affidavit, these members explain their intent by their

decision under date of August 6, 1990, as follows:

"The intent of the commissjon was that Mr.

Ciccolelli be reemployed as if he had never been

terminated from his position as operator in the Campbell

Water Plant, and that he was to be awarded all back pay,

seniority and fringe benefits as if he had never been

terminated."

No appeal of the August 6, 1990 civil service

commission was taken by respondents, nor did

respondents request any clarification or reconsideration

of the order.

Respondent alleges that, at the time that relator was

appointed, there was in full force and effect a collective

bargaining agreement which provided that provisional

appointments should be for a probationary period of six

months.

Respondent argues that a collective bargaining

agreement, allowing for a binding grievance procedure,

was in force. Although respondent admits that the

collective bargaining agreement expired December 31,

1989 and a new agreement was not entered into until

April 1990, after relator had been terminated, the ongoing

negotiations treated the agreement as being extended [*8]

beyond the original expiration date.

The agreement itself requires written notification to
modify the agreement. No written notice to commence

Page 3

negotiations was given. In the absence of a contract, the

applicable statutes control. Secondly, the collective

bargaining agreement does not mention the subject of

probationary employee termination at all. The testimony

of the vice president of the union, offered at a hearing

before the civil service commission, confinned that there

was nothing the union could do for Mr. Ciccolelli prior to

expiration of his probationary period.

Article XXIX, of the Collective Bargaining
Agreement (Respondent Ex. A), captioned,
"Terminations and Renegotiations" states:

"This agreement shall be effective as of the 1st day

of 1989 and shall remain in full force and effect until the

lst day of December, 1989, unless either party shall

notify the other, in writing, that they desire to modify this

agreement. If such notice is given, negotiations shall
commence promptly and this agreement shall remain in

full force and effect until an amended agreement is
agreed." (Emphasis added).

Clearly, negotiations do not commence in the

agreement until either [*9] party notifies the other in

writing of the desire to modify the agreement.

Neither respondent mayor's affidavit nor Richard

DeLuca's affidavit indicates that either party wrote the

other wishing to modify the agreement. The mayor states

only that the contract " * * had expired by its termson

December 31, 1989," and that a successor agreement was

not negotiated and entered into until April 1990, long

after he terminated relator.

The logical conclusion is that neither party extended
the contract in writing until April 1990 when negotiations
commenced. Therefore, the agreement terminated on
December 31, 1989. Because the agreement had
terminated and was not renegotiated until April 1990,
there was no agreement in effect during the time of
relator's dismissals.

"Where no agreement exists or where an agreement
makesno snecification...ab9ut a matter, the public
employer and public employees are subject to all
applicable state or local laws pertaining to the wages,
hours, and terms and conditions of employment for
public employees.".
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Because there was no agreement in effect at the time

of relator's termination, the parties were bound [* 10] by

civil service statutes. State ex rel. Internatl. Union of

Operating Engineers v. Cleveland (1992), 62 Ohio St. 3d

537.

Even if the contract may have been in effect, the
parties were still bound by civil service statutes regarding
probationary employees. Article XVIII of the collective

bargaining agreement, titled "Probationary Period" of

respondent's Exhibit A states:

"Section 1. Effective January 1, 1989, all original

and promotional appointments, including provisional

appointments shall be for a period of six months. Service

as a provisional employee in the same or similar

classification shall be included in the probationary

period."

Respondent also argues that relator was terininated in

the secondhalf of his probationary period, because the

relator was subsequently compensated for back pay and

other emoluments of office from January 12, 1990

through February 17, 1990. (Respondent submits a

photocopy of the check tendered, [*12] but not the

endorsed check, as it remains in the hands of relator's

counsel, was not cashed, nor accepted as payment.)

Respondent cites Walton v. Welfare Dept. (1982), 69

Ohio St: 2d 58, at 62-63:

"* * * construction of R.C. 124.11. so as to provide an

appeal from second half probationary removals would

result in absurd consequences clearly sought to be

avoided by the General Assembly."

Clearly, in using such cite, respondent presumes
dismissal in the second half of the probationary period.

The above section only delineates the duration and

effective dates of the probationary period. The contract

does not mention the subject of probationary employee

termination at all.

I The Ohio Supreme Court has mled, where a

collective bargaining agreement does not specifically

mention the subject of probationary employee

termination, state and local laws govem such termination.

See Bashford v. Portsmouth (1990), 52 Ohio St.3d 195,

State ex re[. Clark v. Greater Cleveland Regional Trahsit

Auth. (1990), 48 Ohio St.3d 19, [*11] State ex rel.

Casper v. Dayton (1990), 53 Ohio St.3d 16, Reeves v.

Union Twp. Bd. of Trustees (1989), 55 Ohio App.3d

148. Consequently, even if there exists a question of fact

regarding the termination of the collective bargaining

agreement, there is absolutely no question that the

collective bargaining agreement has no application in the

case sub judice, and civil service law now applies.

Thus, conceming allegations that the contract was in
effect at the time of the firing, there is no evidence which
was in existence at the time of the firing`to substantiate
the contract's existence.

It is thus our opinion that the union contract was not
,npEfg t atthprime:nfShe filinp. But Pv£-n ;f it 1vas. fnund.

to be in effect, there was no clause concerning the firing
of probationary employees, hence the Ohio Revised Code
controls and the civil service laws are in effect and
controlling. :. . . . . _ _ .

Finally, respondent argues that any communication

to the director as to reason for discharge is just that, a

communication to the director, and not that one be

provided to the employee. Respondent argues that there

is nothing in the record to indicate whether the Febmary

17, 1990 termination letter was the only document

provided by the civil service commission.

Relator responds by citing to State, ex rel. Clements

v. Babb (1948), 150 Ohio St. 359, for the proposition that

the communication to the commission must disclose

substantial and not merely frivolous conclusions as to the
employee's unsatisfactory performance. Relator attaches
affidavits of the civil service commission [*13] members
attesting that none of them received any notice of
unsatisfactory performance of the relator. Additionally,
relator points to the mayor's testimony at the civil service
hearing that relator had not been reprimanded.

Although we must recognize the right of a city to fire
an employee within the probationary period, it is also
evident that said rights must comply with all the statutory
requirements of the State of Ohio.

The Supreme Court, in considering matters relating

todi.sn?iasalof civil setvice cmplayees,including

provisional employees, has held that it is mandatory that

therebe a complete compliance with the requirements of

R.C. 124.34. State, ex rel. Bay v. Witter (1924), 110

Ohio St. 216, 221. See also State, ex rel. Alford v.

Willoughby Hills (1979), 58 Ohio St.2d 22i, 225.
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No one is attempting to take away the city's rights to
its hiring and firing practice, but if they are going to
exercise those rights, they must do them either under the

auspices of the union agreement, (which here are not

available or if they were available were not covering) or

per the Ohio Revised Code requirements as set out by our

state legislature, and comply exactly with those [*14]

requirements so as not to infringe on the "due process"

rights of these probationary employees.

The city has no one to blame for the ensuing results

of not complying with the termination steps and

conditions, since they were known, or readily available,

to the city, prior to the precipitous steps taken to

terminate Mr. Ciccolelli.

Thus, in summarizing;

Obviously the first firing of Mr. Ciccolelli, on

January 12, 1990, was in violation of the Ohio Revised

Code since the union agreement was not in effect at the

time of firing of relator, and the firing was within the first

one-half of the probationary period and not done with

"cause," as required in R.C. 124.34.

Conceming the second firing of relator, on February

17, 1990, it also is in violation of R.C. 124.27, since no
"reason" was communicated to the civil service

commission in violation of the Ohio Revised Code

section.

We note that the Campbell Civil Service

Commission originally upheld the January 12, 1990
firing of relator, but also note that said commission

reconsidered its decision on August 6, 1990 and

reinstated relator "with all seniority" back to his original

dismissal date. Said commission has the authority [*15]

and "power of civil service body on its own motion and

without notice of hearing to reconsider, modify, vacate,

or set aside order relating to dismissal of employee." See

16ALR 2d1126.

Even without the civil service commission
reinstatement of relator, it seems obvious that the relator
was wrongfully terminated.

It is possible that there were proper reasons to
terminate relator, but we will never know since they were
not stated in either termination of relator.

The motion of the relatorfoi summary judgment is
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sustained. The respondent, Mayor of the City of

Campbell, is ordered to forthwith reinstate the relator to

his position as operator in the Campbell Water

Department with all seniority and fringe benefits. It is

further ordered that the relator be reimbursed for all

wages lost and that the employer/respondent make a

PERS contribution in the full amount of lost

contributions.

Costs to be taxed against respondent mayor.

APPROVED:

Edward A. Cox

Joseph E. O'Neill

JUDGES.

DISSENT BY: JOSEPH DONOFRIO

DISSENT

DONOFRIO, P. J., DISSENTING

I respectfully dissent to the decision of the majority

for the following reasons.

The majority approach this case as if the relator

[*161 was a tenured employee with civil servicestatus.

The relator was in thesecond half of his probationary

period of employment. The majority's order for

reinstating the relator pivots on the fact that a termination

notice did not give reasons for termination and, therefore,

did not comply with the provisions of R.C. 124.27. In

addition, they rely on a letter from the Civil Service

Commission indicating that they have met in a meeting

and discussed the pending lawsuit and decided to

reinstate the relator. There is nothing in the record that

indicates that there was an appeal to the Civil Service

Commission. There is no record of any proceedings by

the Civil Service Commission. There is no recordof any

holding or decree or a discussion of evidence before it, in

relation to a proper appeal before the Civil Service

Commission. In constming R.C. 124.27, the section the

majority relies upon for their decision, the Ohio Supreme

Court stated in the case of Walton v. Welfare Dept.

(1982), 69 Ohio St.2d 58, at 62-63, as follows:

"Secondly, construction of R.C. 124.27 so as to provide

an appeal from second-half probationary removals would

result in absurd consequences clearly [*17] sought tobe
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avoided by the General Assembly."

In light of this holding, it is difficult to see how the
Civil Service Commission had jurisdiction in regards to

the letter that it had written reinstating the relator. The

fact that two members of the Civil Service Commission

supplied an affidavit on behalf of the relator as to their

intent to reemploy the relator as if he had never been

terminated from his position, does nothing tosupport

relator's position. These affidavits simply lack any

indicia of jurisdiction. In the case of Taylor v.

Middletown (1989), 58 Ohio App.3d 88, that court stated

in the syllabus:

"3Removal of or reduction of a probationary employee

who has completed sixty days or one half of the

probationary period, whichever is greater, may not be

appealed to the civil service commission.

"4. Probationary civil service employment does not

confer a legitimate claim of entitlement to continued

employment to be accorded procedural due process under

the Fourteenth Amendment."

Further, in the case of Vonderau v. Parma Civil

Service Cornm. (1983), 15 Ohio App.3d 44, at 45, the

court, citing Hill v. Gatz (1979), 63 Ohio App.2d 170,

paragraph one [' 18] of the syllabus, stated:

"'The continued employment of a probationary civil

servant is at the discretion of the appointing authority

after completion of sixty days or after the first half of the
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probationary period, whichever is greater. The decision

of the appointing authority made during such period to

terminate a probationary civil servant's employment is

final and not subject to administrative or judicial

review."'

I would determine the standard to be used for the

issuance of writ of mandamus from the Ohio Supreme

Court case of State ex rel. Westchester Estates Inc., v.

Bacon (1980), 61 Ohio St.2d 42, at paragraph one of the

syllabus, which states:

"In order to grant a writ of mandamus, a court must find
that the relator has a clear legal right to the relief prayed
for, that the respondent is under a clear legal duty to
perform the requested act, and that relator has no plain
and adequate remedy at law."

I would, therefore, find that the respondent is not

under a clear legal duty to perform t5eact ordered by the

majority, nor has the relator established a clear legal

right. ' Mandamus is not appropriate. At the most, I

would find that there are genuine is sues [*19] of

material facts to be resolved and relator is not entitled to
summary judgment as a matter of law.

APPROVED:

Joseph Donofrio

Presiding Judge
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