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refuse crimiml def ts whose appeals were d ded prior to

bme reconsideration as those defendants ,

C °s rpliM in &.^den v. GlewState University. 130 Ohio St.

leave to

Imm 1991, Smdn lived in t wit2a Diane ov and her two yo

m . On Apra 20p 1791, aa=Wr

over visitation and Crouch threats over

t^ nor the childreo vould be at the residence if he

chose to c .

Swdn ins al. : ire the a t when Crouch arriv+ed, breaking

front do1e d find and IS . Cr a mme

as if to dt . a gtm while pishing Swain, Swain cQced and fatally stabbed

Cr : : h. He thcalled 911®

was Indicted and : tr3.eZ jpr avated Murder and ® Convicted, heSwain

.ctiom was rever he was remanded for re-trial.

Prior to m-trial:, Swain fiW a malon to suppress nm-cecorded stat ts

allegedly .. e to police officers. On November 16, 1994, that mDtilon s

by Magistrate George Howells, vho issued no findings of fact nor lusi: of

law foc the court's review.

was a . convicted d he appealed. After his briefs were filed and

ar ts heId, aiff. t- 1of the court of a la rwAeLed State ^^

I



Smith., 112 Ohio App. 3d 413 (" }+ 12, 1996), deciding M s te timt R. 19

^ rst vi , t authority to rule on ti o to Wess.

, let , Swain's conviction vas affirmed te bal

of 9 smith vere t applied to Swain's e, though i tf Y-

si ed to the s 91 t in that case. .¢ s application for ree i rati o..,

filed October 18, 1

.-
^

.
. e.1

denied. 7 of ga hM reconsideration was not

On February 24, 20111, S"in requested retrospective application of this

t'$ hol °: in denv. Cl 8tate.Uni sity, 120 Ohio St

896 N»F,2d 672 (2 :), asserting :.at the unavailability of at ^ the

decided c titai "extraordinary r3:r : " pursuant to

.R® 14(B). After Smdn file8 a mondmw action (State ex rel. Swain v. Sixth

st. Court of Appesls, Ohio ftreme 11-1185), the court of

ap. ' s denied leave on ,3eAgr 28, 2011.

Swaft appeals, pte ttae foll . - t.ton ar I

PRO ITION OF LAW

I PRIOR 5 ' S MWDM
a-%®t979= FtAAIC kAT FXSiIAi. RTMP TO RMMT EN BAW Il? ION AS

!F ^#k^'F'G wwm APPF°.A7s wERE DECiDED --- - D1

ihis Coeatabli - ® reconsideration in its dec.fsion in N

v. cleveland ; e itv, 120 OUo St. 3d 54, 896 N.E,2d 672 (2008). Swain

denied the benefit of es banc reconsideration solely fact thatbased

direct appeal was decided prior to Aden , , Swain is treated

dif€erently and denied the some protertion of the laws criminal dsf :n: nts

vhose appeals were decided after

As a . , the S. . . District Court of A s , . es dy

remedy by vhica Swain could ga-in the fit of stMe decials the spplie$tiou of

estsbli ... precedent that would result in the reverssl of his wrongful

conviction. T4ais conduct by the court of appeals violates Swain' s rigbts to due

2



process protection under 3

based the f®re. '.f - lt requests

this Awrable G accept jurisdiction to consider his claimd appeal of rigtat.

st ly SubwAtted,

^
Sean ,A t
Pr3soffi Rega lm-205:

NCI P.O. loci I88 • ;
Mansfield, T it®ry

4490

$^ ^£Ei^e, 247iis- t' to e mr t}9 Pr catorA tPn COPY ®f the foregDiOg
t ,colmmbw A , : ky,, ® 4487u, this W o£

§em Swain, Appglant
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IN THE COURT OF APPEALS OF OIIIO
^„cr ;^tn

SIXTH APFEI,LAT,E DISTRICT
ERIE COUNTY

^
sm

State of Ohio Court of Appeals No. E-95-011

Appellee Trial Court No. 91-CR-253

v.

Sean Swain

Appellant

DECISION AND ,TU,[kGMENT

Decided:

JIJL J $ 2011

This matter is before the court on appellant, Sean SwairA's, second "request for

leave pursuant to App. R. 14(B) to seek en bane reconsideration after the expiration of the

proscribed time upon a showing of extraordinary circtunstances" filed on February 24,

2011. Appellant has failed to show extraordinary circur.nstanaes, therefore, appellant's

motion is denied.

Peter M. fIandwork J.

Arlene Sinser J.

Thomas J. Osowik. P.J.
CONCUR,

0 kJ7 m 9Jh L^
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IN TBE COURT OF APPEALS OF 01-110
SIXTH APPBLLATE DISTRICT

SRIE COUNTY

State of Ohio

Appellee

V.

Scan Swain

Appellant

Court of Appeals No. E-95-011

Trial Court No. 91-CR-253

DECISION AND JLFDGIVIEN"I'

Deci.fled.: JUL 2 $ 201f

^r̂

G.^

This matter is before the court on appellant, Sean Swain's, "request for En $ane

reconsideration pursuant to App R. 26(A)(2)" filed otx January 20, 2011, On February 15,

2011, we denied appel.lant's motion for leave to file en banc reconsideration out of time, as

he failed to show extraordinary circumstances. Therefore, appcllant's request is stricken

from the record.

Peter M. Handwork, J.

Arlene Srnger, J.

Thomas J. Osowik, P.J.
CCINCUR
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