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EXPLANATION OF WHY THIS COURT SHOULD ACCEPT
JURISDICTION

"The disposition of criminal charges by agreement between the prosecutor and

the accused, sometimes loosely called `plea bargaining,' is an essential component of

the administration of justice." Santobello v. New York (1971), 404 U.S. 257, 260.

Courts have long recognized that without plea bargains, the state and Federal

governments would require resources well beyond those available to accommodate

trials on every criminal charge. Id. Underlying the recognition that plea bargains are

a necessary part of the justice system is the understanding that the plea bargain

process requires fairness in securing the agreement for both parties. The Tenth

District Court of Appeals decision in this case found that because the trial court had

discretion in sentencing, the j ointly-recommended sentence was not a condition of the

plea agreement and that, although defendant did not recommend the agreed-to

sentence, he had not breached the agreement. In so doing, the Tenth District

disregarded well-settled precedent that where the parties agree to recommend a

particular sentence, any action in contravention of that agreement constitutes breach.

Defendant was indicted in December 2009 on one count of aggravated

burglary, one count of burglary, three counts of kidnapping, one count of tampering

with evidence, all with firearm specification, and one count of carrying a concealed

weapon. The State and defendant entered into a plea agreement whereby defendant

would plead guilty to one count of tampering with evidence without firearm

specification. The parties jointly recommended a sentence of four years incarceration

with the agreement that the State would not oppose judicial release after the defendant'
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served six months so long as his prison record was good and defendant would be

released to CBCF.

The defendant made a statement at the sentencing hearing, asking the trial

court to show him leniency and promising that if the court gave him probation, he

would never get in trouble again. Defendant stated that his desire was to see every

breath his four-month old son would take, which was plainly a request for community

control.

Upon argument by the state that the statements by defendant constituted a

breach of the plea agreement, defense counsel stated that she did not believe that the

joint recommendation was a contractual agreement, and defendant indicated that he

never intended to go along with the sentence and only signed the agreement because

he knew he could ask the court for a lesser sentence.

The court recognized that the parties had entered into an agreement on the

recommended sentence and asked defendant what the court was supposed to do now

that defendant was not joining in that recommendation. Defendant responded that he

understood that he signed the agreement but that he did not want to and did it because

he knew that he could ask the court for some other sentence and that he "could see if

[the court] can help me out of this situation." The trial court disregarded the jointly-

recommended sentence and imposed community control. The state asked that the

charges that it had agreed to nolle as part of the plea agreement be set for trial as the

remedy for defendant's breach of the plea agreement. The trial court reTused.

On appeal by the state, the Tenth District found that once defendant pled

guilty and the state recommended that the other counts be dismissed, all the
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conditions of the plea had been met. The Tenth District then went on to find that

defendant's request for leniency, his statement that he would like a chance to prove

himself, and counsel's statement that she did not view joint recommendations as a

contractual agreement, did not constitute a breach. The Tenth District did not address

defendant's comment that he never intended to go along with the recommended

sentence and only signed the agreement because he knew he could ask for a lesser

sentence.

The Tenth District's decision is in conflict with the case law on plea

agreements generally and what constitutes breach. It is long recognized that a jointly-

recommended sentence is a material condition of the plea agreement. The Tenth

District's decision establishes a different standard for breach of the plea agreement for

defendant and prosecutors as there is no question that, if the state made the same type

of statements, it would constitute a breach. See cases, cited infra, at pp. 9=10. It is

well established that where there is a joint recommendation, anything done in

contravention of that agreement by the prosecutor constitutes a breach. The Tenth

District, in support of its holding, noted several times that the trial court always had

discretion to not follow the joint recommendation, but courts have long held that the

court's discretion is of no consequence in determining whether a party has breached.

See Santobello, supra.

This case is of public and great general interest because the Tenth District's

decision strikes at the very heart of many plea agreements and plea agreements serve

to resolve a majority of criminal cases. In 2010, only 2% of all criminal cases in Ohio

were resolved by a trial, while 67% were resolved by a plea. 2010 Ohio Statistical
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Reports, Court of Common Pleas, General Division, p. 69. Prosecutors and

defendants need to know that when they enter into an agreement, it will be honored by

both parties or the non-breaching party will be entitled to a remedy. The Tenth

District committed substantial errors in a felony case which warrant firrther review by

this Court.

STATEMENT OF THE CASE AND THE FACTS

Defendant was indicted in December 2009 on one count of aggravated

burglary, one count of burglary, three counts of kidnapping, one count of tampering

with evidence, all with firearm specification and one count of carrying a concealed

weapon.

The charges arose from defendant entering his ex-girlfriend's apartment

through a window in the middle of the night. The State's position was that Sherma

Brown was asleep in her bed with Joe Carifa when they were awakened by the

defendant standing over the bed. Defendant held the two at gunpoint, along with Ms.

Brown's roommate Lauren Cummings, until police arrived. The victims addressed the

court at the sentencing hearing and indicated that all had protection orders from

defendant and that they were all traumatized by the incident. Ms. Brown and Ms.

Cummings had to move, missed work, and were unable to sleep because of the

burglary. Defendant's statement at the plea hearing was that he entered the apartment

with a key and he and the guy got into a struggle but that they came to terms and the

situation was blown up by the roommate.

The State and defendant entered into a plea agreement whereby defendant

would plead guilty to one count of tampering with evidence without firearm
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specification. The parties agreed to jointly recommend a sentence of four years

incarceration with the agreement that the State would not oppose judicial release after

the defendant served six months so long as his prison record was good and defendant

would be released to CBCF. The State indicated that the agreement was reached in

order to save defendant's reputation and allow him to obtain future employment while

still addressing the victim's concerns and satisfying the State that he was being

adequately punished for his crimes. Ms. Brown indicated at the sentencing hearing

that she only supported the plea because it included a prison term and that had the

offer not included prison, she would not have supported the plea agreement. The trial

court accepted the defendant's guilty plea.

When the parties returned for the sentencing hearing, the trial court noted that.

there was a joint recommendation and recited the terms, including the defendant's

participation in CBCF which the court indicated it would not normally "hold as a

thing" but that he understood it as part of the joint recommendation. The trial court

allowed defendant to make a statement at sentencing, and defendant asked the trial

court to disregard the joint recommendation and "show [him] leniency." He told the

court that he guaranteed if he was given probation he would never get in trouble again

and that he wanted to see every breath his four-month old son takes.

The trial court asked the defendant about the agreement he signed:

THE COURT: You know, you signed an agreement, here when you
signed this plea form that you would serve - go to prison. That was the
agreement you signea. W a am s puposedTo do wifh^h^a?

THE DEFENDANT: Well - well, I know that I didn't - I didn't want
to, you know. I didn't really - I understood, you know, what I was
doing, but, you know, I - I know that ultimately it's your decision at
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the end, you know, and that's what I was kind of - basically keeping
faith, keeping hope, hoping that, you know, I could see if you can help
me out of this situation, if I could see my way out of this situation.
(Sent. Tr. 8)

The defense attorney then made some statements and concluded by saying that

defendant "would just like a chance to prove himself to this Court because he's never

had a record before."

Shortly thereafter the prosecutor indicated that it would be filing a motion to

withdraw the plea because it was based on a joint recommendation with the

defendant. The court indicated that it understood what the state was saying and that it

did not disagree. The trial court then went on to note that the court is not bound by the

joint recommendation. The State later clarified for the court that the objection was

not to something the court had done but to what the defendant and defense counsel

had done by arguing for something other than the terms contained in the plea

agreement.

The trial court allowed the State a short break in order for the victims to be

present, and all three gave statements about the burglary and Ms. Brown indicated

that she agreed to the terms of the plea because it included prison time. The State

then argued that the defendant breached the plea agreement by asking for a sentence

other than the jointly recommended sentence. The State indicated that there had been

quite a bit of discussion between the parties to come to the agreement. The

prosecutor then noted that the defense attomey told her that her intent that day was to

ask the court for less than the joint recommendation and the defense attomey

confirmed that later when she stated, "this is a joint recommendation. I'm not aware
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of a joint recommendation being a contractual agreement." The prosecutor noted that

the court had accepted the guilty plea, and the court agreed that it had. The prosecutor

further argued that the defendant breached the plea agreement by arguing for a lesser

sentence, supported by the defendant's admission that he did not want to do the

agreed-to sentence but only entered the plea because he knew he could ask the court

for something less.

The trial court then indicated that it had considered the case and determined

that prison was not the appropriate sanction. The court instead imposed three years of

community control. Following the imposition of sentence on tampering with

evidence, the prosecutor asked the court to set a trial date for the remaining counts

that were to have been dismissed pursuant to the plea agreement. The trial court

refused, saying that the counts had been nolled. The state responded that the

dismissals had not been journalized and were therefore not final. The court stated that

based on its previous oral order at the plea hearing, it would nolle the counts. Upon

the state reminding the court that it had also accepted the plea agreement, the court

indicated that it was adjourned.

The State appealed, arguing that defendant's request for leniency and failure to

recommend the agreed-to sentence constituted a breach and that the trial court should

have allowed the state to proceed on the remaining counts as a remedy for the breach.

The Tenth District affirmed the trial court's decision, finding that the conditions of

the plea agreement were met when defendant pled guilty and the state recommended

dismissal of the remaining counts. It did not find that the agreement to jointly

recommend the sentence was a condition of the contract. The court then proceeded to
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determine that defendant's request for "leniency," counsel's request that defendant be

given a chance to prove himself and counsel's statement that she did not believe

agreements on joint recommendations were contractual agreements did not constitute

breach of the plea agreement. The court notably failed to address defendant's request

to see every breath his child would take which itself was a plain request for

community control.

ARGUMENT

Proposition of Law No. I: Where the parties have agreed to jointly
recommend a sentence, any deviation from the agreement constitutes a
breach and the non-breaching party is entitled to a remedy as provided

by law.

A plea agreement is contractual in nature. Santobello v. New York (1971), 404

U.S. 257. In order to determine whether a plea agreement has been breached, courts

must examine what the parties reasonably understood at the time the defendant

entered into his guilty plea. State v. Rodgers, 5u' Dist. No. 2009-CA-00177, 2010-

Ohio-140, ¶13, citing United States v. Partida-Parra (C.A.9, 1988), 859 F.2d 629;

United States v. Arnett (C.A.9, 1979), 628 F.2d 1162. In order to determine whether a

party has breached the agreement, the terms of the agreement must first be identified.

Id.

Here, the plea form contains the terms of the plea agreement. Those terms

include the defendant's plea to count six, tampering with evidence, without firearm

specification and the joint recommendation of a four-year sentence with judicial

release after serving six months if the defendant had a good prison record at the time

with release to CBCF. At the plea hearing, the State placed the terms of the
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agreement on the record, and defense counsel indicated that she had gone over the

plea agreement and form and approved the same. Defendant indicated that he

understood the joint recommendation and agreement that if followed, the court would

impose a prison term, that counsel had gone over it with him and that he signed the

form voluntarily. The trial court accepted the plea and set a sentencing date. A plea

agreement is presented to the court for its approval at the time the defendant enters his

plea. By accepting the defendant's guilty plea, the court accepts the underlying plea

agreement. State v. Darnell (2003), 4^' Dist. No. 02CA-15, ¶8, citing State v.

Burchfield (1997), 118 Ohio App.3d 53, (finding that an unsigned plea agreement that

had been neither stated on the record nor approved by the court was unenforceable.)

Defendant breached the plea agreement by asking the court to impose a

sentence of community control rather than the jointly recommended prison term.

Defendant admitted that he did not want to enter into the agreement with the state but

only did it because he knew that the decision on the sentence rested with the trial

court and that he would have an opportunity to argue for a lesser sentence. The trial

court agreed with the State when the prosecutor said that the State would look to

rescind the plea agreement because the defendant did not comply with the joint

recommendation, but the court then assumed that the court's discretion in sentencing

negated the issue of the defendant's breach. Defense counsel confirmed the State's

argument by noting that she did not consider the joint recommendation to be a

contractual agreement.

It is without question that had the prosecutor made the type of statements that

defendant made here, it would have constituted a breach of the plea agreement and
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defendant would have been entitled to some remedy under contract law. See, i.e.

Santobello, supra at 259 (original agreement that prosecutor would make no

recommendation as to sentence, at sentencing argued for a maximum sentence

constituted breach by prosecutor); United States v. Barnes (6v' Cir., 2002), 278 F.3d

644 (government agreed to recommend sentence at lower end of guidelines but made

no recommendation constituted breach); State v. Kline, 2°d Dist. No. 2009-CA-02,

2010-Ohio-3913 (prosecutor promised not to recommend a sentence of life without

parole, at sentencing advised court that the only sentencing options were fifteen years

to life or life without parole, pointed out the egregious nature of the offenses, found to

be breach by prosecutor because comments had no other apparent purpose than to ask

for longer sentence.); State v. Thompson, 4' Dist. No. 03CA766, 2004-Ohio-2413

(plea agreement to recommend prison sentence of two years; at sentencing submitted

the case for sentencing consistent with the plea, constituted breach because did not

specifically recommend two year sentence); State v. Namack, 7"` Dist. No. 01BA46,

2002-Ohio-5187 (state promised not to make any specific recommendation, at

sentencing presented facts and arguments bearing on sentencing, clearly an attempt to

influence sentence and constitutes breach); State v. Lewis, 3`d Dist. No. 1-02-10,

2002-Ohio-3950 (state agreed to stand silent except for restitution, state made

comments in response to defendant's attempt to receive a lighter sentence, breach by

state.)

A defendant does not have a right to renege on his plea agreement, retaln the

benefit of the bargain he broke, and avoid sanction for the breach. State v. Bethel, 110

Ohio St.3d 416, 2006-Ohio-4853, ¶79. To find such a right "would encourage
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gamesmanship of the most offensive nature. Defendants would be rewarded for

prevailing upon the prosecutor to accept a reduced charge and to recommend a lighter

punishment in return for a guilty plea, when the defendant intended at the time he

entered that plea to attack it at some future date. *** This is nothing more than a

`heads-I-win-tails-you-lose' gamble." Id. quoting United States ex rel. Williams v.

McMann (C.A.2, 1970), 436 F.2d 103, 106-107.

Because defendant breached the plea agreement by requesting community

control despite the joint recommendation of prison, the trial court erred in dismissing

the remaining counts after the state requested that they be set for trial. "When a

defendant, as a result of `plea bargaining,' enters a plea of guilty in exchange for the

prosecutor's promise *** this is an implied promise by the defendant that the

circumstances under which the bargain was made will remain substantially the same.

A subsequent change *** is sufficient to justify and excuse the prosecutor from

fulfilling his promise ***." State v. Doyle (April 5, 2001), 5th App. Dist. No. OOCA15,

quoting State v. Pascall (1972), 49 Ohio App.2d 18, 20. Here, defendant, by

requesting probation, changed the circumstances under which the bargain was made

and the prosecutor was not obligated to fulfill its promise to dismiss the remaining

counts. "Where a defendant has breached a plea agreement, courts have found the

government to be free from its obligations." United States v. Cimino (2a Cir., 2004),

381 F.3d 124, 128, quoting United States v. Sandoval-Lopez (9' Cir. 1997), 122 F.3d

797, 800. To provide otherwise would allow a defendant to attack the terms of his

agreement without fear of consequences and would create perverse incentives and

defeat the policies that undergird plea bargaining. Id.
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Both the trial court and Tenth District appeared to believe that because the

trial court ultimately had discretion in sentencing, defendant's breach was immaterial.

Such a belief shows a lack of understanding of the basic contract law principles that

also govern plea agreements. The agreement that was breached here was between

defendant and the state. If the state breached, a defendant would be entitled to either

withdraw his plea or have his agreement specifically performed. Cimino, supra at 127.

Likewise, when the defendant is the party in breach, the government is at least

entitled to specific performance but could also treat the agreement as unenforceable.

Id. The parties' rights are not then limited by the trial court's ultimate discretion in

sentencing. To adopt such a position would mean that a defendant could enter into an

agreement and receive the benefit of reduced charges, then freely challenge the very

terms of the agreement with no fear of repercussions because the trial court maintains

discretion in the sentence, while the state has no recourse for the breach of the

agreement. This position is unfounded and untenable. Parties to an agreement must

have remedies available to them if one of the parties breaches.
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CONCLUSION

For the foregoing reasons, it is respectfully submitted that the within appeal

presents questions of public or great general interest as would warrant further review

by this Court. Review is also warranted upon leave granted in a felony case. It is

respectfully submitted that jurisdiction should be accepted.

Respectfully submitted,

RON O'BRIEN 0017245
Prosecuting Attorney

AURA R. SWISHER 0071197
(Counsel of Record)
Assistant Prosecuting Attorney

Counsel for Plaintiff-Appellant

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing was hand delivered on this 12th

day of August 2011, to the office of Allen Adair, 373 South High Street, 12th Floor

Columbus, Ohio 43215, Counsel for Defendant-Appellee.

RA R. SWISHER
Assistant Prosecuting Attorney
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APPEAL from the Franklin County Court of Common Pleas.

DORRIAN, J.

{11} Plaintiff-appellant, State of Ohio ("the state"), appeals the dismissa0/nolle

prosequi of Counts 1, 2, 3, 4, 5, and 7 of the indictment, as noted in the July 22, 2010

Entry of Guilty Plea, and the September 20, 2010 judgment entry of the Frankiin County

Court of Common Pleas, in which defendant-appellee, Travell L. Blake ("appellee"), pled

guilty to, was found guilty of, and was sentenced for tampering with evidence, a felony of

the third degree, in violation of R.C. 2921.12. For the following reasons, we affirm.

{12} On December 7, 2009, appellee was indicted by the Franklin County Grand

Jury on seven counts, including: (1) one count of aggravated burglary with speciflcation, a

LAURA M. SWISHER
FR CO PROSECUTORS OFC

A-3 373HSFLOOR
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CQLUMBUS, pH 43215



No. 10AP-992 2

,Jeiony=etf the first degree, in violation of R.C 2911.11; (2) one count of burglary with

specification; a felony of the second degree, in violation of R.C. 2911.12; (3) three counts

of kidnapping with specification, felonies of the first degree, in vioiation of R.C. 2905.01;

(4) one count of tampering with evidence with specifica6on, a felony of the third degree, in

vioiation of R.C. 2921.12; and (5) one count of carrying a concealed weapon, a felony of

the fourth degree, in violation of R.C. 2923.21. On December 9, 2009, appellee pled not

guilty at his arraignment and was released on bond.

{13) On July 22, 2010, two months prior to the sentencing hearing, appellee

withdrew his former plea of not guilty and pied guilty to Count 6, tampering wfth evidence

without specification, in vioiation of R.C 2921.12. (July 22, 2010 Tr. 2.) Appellee signed

an Entry of Guilty Plea stating that the maximum prison term for tampering with evidence

is five years. The Entry of Guilty Plea also outlined the joint sentendng recommendation

as follows: "I understand that the prosecu6on and defense jointiyrecommended to the

Court sentence(s) of R.C. 2953.08(D), [for] Ct [sic] 6;,4 yearswith Judicial Release after

serving 6 months ODRC if the defendant presents with a good prison record then CBCF."

The Entry of Guilty Plea stated, in relevant part; that:

I understand thatthe Court upon acceptance of mypiea(s) of
'Guilty' may proceed with judgment and sentence * * *
thereby piacing:myself completely and without reservation of
any kind upon the mercy of the Court with respect to
punishment[.]

(Emphasis added.) In addition, the Entry of Guilty Plea stated that:

The Court, being fully advised as to the facts, hereby
accepts the defendant's plea(s) of 'Guilty,' entered
hereinabove, as voluntarily and intelligently made, with full
knowledge of the consequences thereof, including waivers of
all applicable rights and defenses and understanding of

A-4



No. 10AP-992 3

maximum penalUes. Uponrecommendation of the
Prosecuting Attorney, in consideration of said plea(s) of
'Guilty,' the Court hereby enters a Nolle Prosequi as` to
Count(s): 1, 2, 3, 4, 5, 7t.1

The record reflects that appellee, appellee's attomey, the prosecutor, and the trial judge

signed the Entry of Guilty Plea.

{14} At the plea hearing, the prosecutor stated, on the record, that "[i]n return for

that guilty plea [to tampering with evidence], the State will be requesting a nolle as to

counts one, two, three, four, five and seven." (July 22, 2010 Tr. 2.) Further, the

prosecutor informed the trial court that "[appellee] has been notified that he could receive

a maximum penalty of five years. However, there is a joint recommendation that he

receive four years, that he go to prison and serve six months; and with a good pnson

record, the State would join the defense in a request forjudicial release in the community-

based corrections program." (July 22, 2010 Tr. 2-3.) (Emphasis added.)

{14} The trial court, in its colloquy, inquired pursuant to Crim.R. 11(C) as to

whether appellee entered the guilty plea "voluntarily, knowingly, and with understanding,"

and advised appellee of his constitutional rights. (July 22, 2010 Tr. 3-6.) The following

dialogue ensued regarding appellee's understanding of both the guilty plea and joint

sentencing recommendation before the court:

THE COURT: Now, my understanding is you do notwanYa
trial; is this correct?

THE DEFENDANT: Yes, sir.

THE OOURT:, And you are willing for the urt to dispose of
thismatter, realizing that; if followed, theCourt-it+the joint
recommendation is foJlowed in this case, the Court will
impose a prison term.
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THE DEFENDANT: Yes, sir.

THE COURT: All right, sir. I have here a guilty plea form
here that appears to be signed by Travell Blake; did you sign
this?

THE DEFENDANT: Yes, sir.

THE COURT: Did Ms. Jines go over it with you prior to your
signing it?

THE DEFENDANT: Yes, sir.

...

THE COURT: All right; sir. What's your plea to. one count of
tampering with evidence, a felony of the third degree?

THE DEFENDANT: Guilty.

THE COURT: The Court will accept your plea of guilty; will
entera findingofguilty; and will enter nolle prosequis with
respect to counts one, two, three, four, five, and seven; will
request a presentence investigation report; will set this
matter down for sentencing for the 20th of September.

(July 22, 2010 Tr. 6, 12.) (Emphasis added.) The Entry of Guilty Plea was journalized on

July 22, 2010.

{¶6} On September 20, 2010, at the sentencing hearing, the trial court allowed

appellee to make the following statement prior to imposing sentence:

THE DEFENDANT: You know, I got a brand-new son. I
would like to see every breath that he takes. You know, he
[is] four months old, and I spend a lot of time with.mykids and
I do a lot of things for my kids, so I'm just asking you could
you please show me leniency, if you can.

THE COU T: You ^, , you signe an agreement here
when you signed this plea=form that you would senre-go to
prison. That was the agreement you signed. What am I
supposed to do about that?
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THE DEFENDANT: Well-well, I knowthat Ididn't-I didn't
want to, you know. I didn't really-I understood, you know,
what I was doing, but, you know, I-t know that ultimately it's
your decision at the end, you know, and thats whatJ was kind
of-basically keeping faith, keeping hope, hoping that, you
know, I could see if you can help me out ofthis situation, if l
could see my way out of this situation.

MS. JINES: Your Honor, he signed the plea agreement and
was fully aware that he was facing prison time and is facing
prison time.

MS. JINES: We have talked quite a bit about what he's going
to do if and when he goes to prison, with his family, his
business, that type of thing. He's had more than the past
month to situate stuff. As I understand it, everything is
situated. He would just like the chance to prove himself to
this Court because he's neverhad a record before.

(Sept. 20, 2010 Tr. 8-9.) (Emphasis added.) Upon completion of appellee's statement, the

prosecutor commented that appellee continues to "minimize" his behavior and further

stated that, if he chooses to do that, "the State will be filing a motion to withdraw the guilty

plea because it was based on the joint recommendation of the defendant." (Sept. 20,

2010 Tr.10-11.) According to the record, the state never filed a-motion to withdraw the

guilty plea. The trial judge, in an attempt to explain his reasoning with regard to joint plea

recommendations, stated:

[O)ne of the things that I always say generally-I don't know if
I specifically said it in this, you can check with the court
reporter and see-but normally I advise folkthat I normally
follow joint recommendations, and everyone I[sic] will say
that I normally do, but there areoccasions that I do not, and it
works both ways.

I've increased the sentence that has been jointly
recommended and I have decreased the sentence or not
followed the joint recommendation, as they have been made,
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and I think that, in doing my duty as a judge, that I'm required
to do that.

Ihave to evaluate it myself and make the best decision I can
make, and I understand the give-and-take of a joint
recommendation, what has occurred there with the victim. I
understand what has occurred with the defendant, especially
in the situation or scenario like this. I understand that and I
understand the ramifications of me following or not following
the joint recommendation.

(Sept. 20, 2010 Tr. 11.)

{17} The record shows that, again, the state took issue with the trial court's

inclination to possibly not follow the joint recommendation and, as such, threatened to

"never do another joint recommendation in this courtroom." (Sept. 20, 2010 Tr. 13.) In

response, the trial court stated "[t]hats your decision, counsel ***. To tell me you are not

going to make a joint recommendation tells me that you are going to put how you feel I've

acted on one case against what may be the appropriate the [sic] thing to do in a case

later." (Sept. 20, 2010 Tr. 13.)

{18} Following a recess, the trial court heard testimony from the three victims

and allowed the state to present its argument that appellee breached the plea ag vement

byrequesfing:less time in prison than joinUy recommended to the trial court. (Sept. 20,

2010 Tr. 23-27.) Without specific citations, the state referenced several cases wherein

the prosecution reneged on a joint plea agreement. The prosecutor contended, however,

that, in this case, "it's the [appellee] breaching," because he has asked for something less

thanSWiQintiy recommended sentence. _(Sept._ 20, 2010_Tr.23.) The state argiaed "iYs

one thing if [the appellee] had not said a word and just stood up and let the Court makes

[sic] its ruling, but to stand up and argue against what he had agreed to would tum-and
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if that were the rule and allowed-that would tum plea bargaining on its end." (Sept. 20,

2010 Tr. 26.)

{19} In response, the trial judge reiterated that, generally, he does follow joint

recommendations; however, there are occasions when he either extends or lessens the

jointly recommended sentence based upon the circumstances "at the time of sentencing."

(September 20, 2010 Tr. 28.) The trial judge further stated; "[n]ow, with the joint

recommendation, that's what it is, a joint recommendation. Now, if it's an agreed

sentence, thaYs something totally different, where the parties have come in and said this

is the sentence and the Court has said this is the sentence I will impose, if that's the case,

then that be the case. Then I've bourid myself to something." (Sept. 20, 2010 Tr. 28.)

The prosecutor clarified that "[m]y objection is not with anything the Court has done. My

objection is what the defense attorney and the defendant have done which are in viola6on

of our joint recommendation." (Sept. 20, 2010 Tr. 29.) Appellee's attorney then stated

that "[t]his was a joint recommendation. I'm not aware of joint recommendations being a

contractual agreement." (Sept. 20, 2010 Tr. 29.)

{110} The record shows that, after weighing several factors and reviewing the

probation department's presentence investigation report, the trial court determined that,

prior to this incident, appellee had no criminal record and that recidivism is unlikely to

occur. (Sept. 20, 2010 Tr. 32.) In lieu of incarceraUon, the trial court placed appellee on

community control for a period of three years and required that he serve 60 days in the

Franklin County CorrecUonal System. In addition, the trial court imposed a five-year

suspended prison term should appellee violate the, terms of his community control.

(Sept. 20, 2010 Tr. 32-33.)
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{111} Immediately following sentencing, the state requested that the trial court

"set a trial date for the counts that were agreed to be dismissed based upon the plea

agreement." (Sept. 20, 2010 Tr. 33.) The t(al court refused to set Counts 1, 2, 3, 4, 5

and 7 for trial because it "had previously nolle'd those at the time of the plea." (Sept. 20,

2010 Tr. 34.)

{112} OnOctober 19, 2010, appellant timely filed its notice of appeal, setting forth

the following assignment of error for our consideration:

THE TRIAL COURTIMPROPERLY DISMISSED COUNTS
ONE, TWO, THREE, FOUR, FIVE AND SEVEN OVER THE
OBJECTION OF THE STATE.

{113} Prior to discussing the merits of appellant's sole assignment of error, we

must determine the appropriate standard of review to apply,We consider, first, that the

record indicates that, although the state asserted that it would "be filing a motion to

withdraw the guilty plea," subsequent to the hearing, that motion was never filed. (Sept.

20, 2010 Tr.11.) Therefore, it is not appropriate to review this matter under anabuse of

discretion standard for denying a motion to withdraw a plea agreement.

{114} Second, although the state claims that the trial court erred by improperly

dismissing several counts of the indictment, it does not direcGy challenge the trial courts

absolute discretion regarding sentencing. Therefore, because appellee's actual sentence,

as to tampering with evidence, is not at issue in this case, we will not review this matter

pwsuant to R.C. 2953.08: whether the sentence is clearly and convincingly contrary to

law.

{115} Finally, the state, in support of its sole assignment of error, claims that

appellee materially breached the plea agreement by "asking the court to impose a
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sentence of community control rather than the jointly recommended prison term," and

therefore, it "was justified in requesting that the court schedule the remaining counts for

trial." (See appellanYs b(ef at 6-7.) We note, as summarized above in our recitation of

the facts, that the prosecutor consistently claimed throughout the sentencing hearing that

appellee had breached the plea agreement. Therefore, it is logical to review this

assignment of error in a contractual context because; in order to decide whether the trial

court erred in dismissing Counts 1, 2, 3, 4, 5, and 7 of the indictment, we must first

determine if, in fact, appellee breached the plea agreement.

{116} "It has been recognized that plea agreements are essential to the prompt

disposition of criminal proceedings." = State v. Burks, 10th Dist. No. 04AP-531, 2005-Ohio-

531, 118, citing Santoiie/1o v. New York (1971), 404 U.S. 257, 261, 92 S.Ct. 495, 498: In

Burks, this court stated that "[a] plea bargain is subject to contract law standards." Id. at

¶18. "Generally, however, a plea agreement between the State and the defense is not

binding on the court, as theultimate decision of whether or not the agreement is accepted

rests with the trial judge." Id. Further, "[b]ecause a pleabargain is contractual in nature,

we must first examine the nature of the plea agreement to determine what the parties

understood at the time of [the plea] and determine whether and when a breach occurred."

Id. at ¶19.

{117} Generally, where the facts are undisputed, atrial court's detem7inatiorras to

whether a certain act constitutes a breach of contract is a question of lawto be reviewed

de novo. See Little Eagle Properties v. Ryan, 10th Dist. No. 03AP-923, 2004-Ohio-3830,

¶13-17; see also Luntz v. Stem (1939), 135 Ohio St. 225, paragraph five of the syllabus.

However, Ohio case law exists whereby the determination as to whether a plea bargain
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has been breached was reviewed pursuant to an abuse of discretion standard. See State

v. McCartney, 12th Dist. No. CA2005-03-008, 2005-Ohio-5627, 18; State v. Willis, 6th

Dist. No. E-05-026, 2005-Ohio-7002; and State v. Payton, 6th Dist. No. E-09-070, 2010-

Ohio-5178. Other Ohio courts do not specify which standard of review as applied in

determining whether a breach of plea bargain occurred.

{118} Here, regardless of whether this court reviews the matter de novo or under

an abuse of discretion standard, we find that the trial court did not err in its implied

detennination that appellee did not breach the plea agreement.

{¶19} In the present matter, because a written plea agreement is absent from the

record, we review the Entry.of Guilty Plea. The Entry of Guilty Plea states, in relevant

part; that "[u}pon recommendation of the ProsecuUng Attomey, in consideration of said

plea(s) of'Guilty the Court hereby enters a Nolle Prosequi as to Count(s): 1, 2, 3, 4, 5, 7."

(Emphasis added.) It also states that the prosecution and defense jointly recommended

to-the trial court a sentence of four yearswith judicial release after serving six months if

appellee has a good prison record, then CBCF. In addition, the Entry of Guilty Plea

indicates that, upon acceptance of appellee's guilty plea, the trial court "may proceed with

judgment and sentence." Finally, the. Entry of Guilty Plea unequivocally advises that, in

pleading guilty to tampering with evidence, appellee is placing himseff "completely and

without reservaUon of any kind upon the'mercy of the court with respect to punishment."

(Emphasis added.)

{120} Based upon the plain language in the Entry of Guilty Plea, thestate agreed

to recommend that the tnal court enter a nolle prosequi as to Counts 1, 2, 3, 4, 5 and 7 of

the indictment, in exchange for appellee entering a plea of guilty as to tampering with
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evidence. Also, based upon the plain language; it is reasonable to believe that the state,

and appellee, understood that the ultimate sentencing decision remained within the trial

courts discretion, notwithstanding the terms set forth in the joint sentencing

recommendation. The record dearly shows that appellee did, in fact, enter a plea of

guilty to tampering w(ith evidence and, in consideration of appellee's guilty plea, the state

recommended that the trial court dismiss Counts 1, 2, 3, 4, 5 and 7 of the indictment.

Therefore, both parties met the specific condifions set forth in the Entry of Guilty Plea.

{121} Jn addition, while the Entry of Guilty Plea does set forth a joint

recommendation regarding sentencing, it does not contain conditional language regarding

any negative ramifications should the trial court not follow the joint sentencing

recommendation. Also, the Entry of Guilty Plea clearly advises appellee that the trial

court possesses the uldmate power to determine his sentence. As such, appellee's

request for'9eniency" did not constitute a matedal breach of contract (Sept. 20, 2010 Tr.

8.)

{122) Further, the record cleady establishes that appellee, when given a chance

to speak, did not ever specifically ask the trial court to disregard the joint sentencing

recommenda#ion in contravention to the plea agreement. (Sept. 20, 2010 Tr. 8.)

Specifically, appellee asked the trial judge to "please show me leniency, if you can," and

propedy stated that, ultimately, it is the trial court's decision as to his sentencing in this

matter. (Sept. 20, 2010 Tr. 8.) In addition, appellee's attomey merely stated that "[h]e

would just like the chance to prove himself to this Court because he's never had a record

before." (Sept. 20, 2010 Tr. 9.) Appellee's attorney also stated that appellee "signed the

plea agreement and was fully aware that he was facing prison time and is facing prison
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time." (Sept. 20, 2010 Tr. 8-9.) Although it is unclear as to whether appellee's attomey's

statement, "I'm not aware of joint recommenda8ons being a contractual agreement,"

refers to appellee or the trial court being bound by the plea agreement, we still do not find

that a breach occurred based upon appellee's statements to the trial court summarized

above. (Sept. 20, 2010 Tr. 29.) As such, we find that neither appellee, nor his attorney,

breached the terms set forth therein.

{123} Therefore, because we find that appellee did not breach the terms of the

plea agreement, we also find that the tnal court did not err in refusing to set Counts 1, 2,

3, 4, 5 and 7 for trial.

{¶24} Appellants sole assignment of error is overruled.

{125} For the foregoing reasons, appellants assignment of error is overruled, and

the judgment of the Franklin County Court of Common Pleas is affirmed.

Judgment affirmed.

BROWN and FRENCH, JJ., concur.
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