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JURISDICTIONAL STATEMENT

Jurisdiction over this appeal is proper pursuant to Ohio Revised Code

§§2505.02(B), 2505.03(A): the Supreme Court has jurisdiction to review on appeal

"Every final order...by a court of common pleas..."

1. EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND INVOLVES A
SUBSTANTIAL CONSTITUTIONAL OUESTION

This case is of great public and general interest because the Sixth District has

ignored the unambiguous language of Appellate Rule 26(A) by misinterpreting and

misapplying the test requirement in Matthews v. Matthews (1981), 5 Ohio App. 3d 140,

where paragraph two of the syllabus states:

"The test generally applied upon the filing of a motion for reconsideration in the

court of appeals is whether the motion calls to the attention of the court an obvious error

in its decision or raises an issue for consideration that was either not consider at all or

was not fully considered by the court when it should have been. (App. R. 26, construed.)"

Appellant noted that her medical malpractice complaint was dismissed by the trial

court on July 27, 2011, without prejudice subsequent to the Court of Appeals July 20,

2011 dismissal. Appellant argued on reconsideration that the June 7, 2011 judgment by

the trial court which denied appellant's motion for extension of time to file an affidavit of

merit constituted a final appealable order under R.C. §2505.02(B)(4).

The Court of Appeals made no finding as to whether the June 7, 2011 judgment

by the fnai court whicn -uenied appeiiani's motion ior extension af-iim-e To file afri

affidavit of merit constituted a final appealable order under R.C. §2505.02(B)(4).

Therefore, the August 18, 2011 judgment was improper because the appellant had called



to the attention of the Court of Appeals an obvious error in its decision and raised an

issue for their consideration that was either not considered at all or was not fully

considered by the court when it should have been. Accordingly, the motion to reconsider

should have been granted. More importantly, resolution of the issues presented in this

case is important to the public and is of great general interest to litigants who have an

expectation that the Ohio Rules of Appellate Procedure and this Court's precedents will

be followed and applied consistently and fairly.

The issues presented herein have implications far beyond the parties to this case

and resolution of the issues will guarantee all litigants in Ohio with fair and equitable

treatment under the Ohio Rules of Appellate Procedure. The Court now has the

opportunity to provide all Ohio courts with guidance and clarification of Appellate Rule

26(A) and test requirement in Matthews v. Matthews (1981), 5 Ohio App. 3d 140, where

paragraph two of the syllabus. Accordingly, this Court should accept jurisdiction of this

case in order to correct the Sixth District's legally flawed Majority decision.

II. STATEMENT OF THE CASE AND FACTS

Appellant filed a pro se medical malpractice complaint. Appellant did not attach

a Civil Rule 10(D) affidavit of merit to her complaint but she filed a motion for extension

of time to file an affidavit of merit. In response, appellees filed a motion to dismiss and a

motion for simmmary judgment. Those motions remained pending before the triai court.

On June 15, 2011, appellant filed a pro se notice of appeal from the June 7, 2011
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an affidavit of merit, under R.C. 2505.02(B)(4).

On July 20, 2011, the Court of Appeals dismissed appellant's appeal for lack of
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final appealable order. Appellant also filed a timely pro se application for reconsideration

of the Court of Appeals decision and judgment, joumalized on July 20, 2011, in which it

dismissed her appeal for lack of a final appealable order. Also Appellant filed an

amended notice of appeal on July 28, 2011, without leave of court, and an amended

motion for reconsideration on August 2, 2011.

By the Court of Appeals decision and judgment, joumalized on August 18, 2011,

it struck from the record appellant's amended notice of appeal and the amended motion

for reconsideration but treated appellant's July 29, 2011 motion for stay of the appellate

court's July 20, 2011 Judgment pending amended notice of appeal and motion to vacate

filed in the trial court on July 28, 2011 as a timely motion for reconsideration. (A copy

of that Decision and Judgment is attached hereto as Exhibit I for this Court's review).

By the same decision and judgment, journalized on August 18, 2011, the Court of

Appeals denied the said motion that it had previously treated as a timely motion for

reconsideration. Appellant claimed in a motion for reconsideration in Case No. 11-1145,

that the trial court issued such order delaying her lawful amended suit made against

Toledo Hospital and Mercy St. Anne Hospital or otherwise dismissing Appellant's Rene

Mays lawful Amended Complaint without prejudice in violation of the provisions

contained in Section 16, Article 1 of the Ohio Constitution; and denying as moot all of

her pending meritorious motions that argument including all other arguments, statement

of the case and facts, propositions of law made in the motion to reconsider is incorporated
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ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: The test requirement in Matthews v. Matthews (1981), 5
Ohio App. 3d 140, wherein paragraph two of the syllabus (App. R. 26, construed)
pertains to motions for reconsideration only and, thus, the Sixth District's decision
holding that the July 20, 2011 dismissal was proper, and appellant has not called to
the attention of the Court of Appeals an obvious error in its decision or raised an
issue for their consideration that was either not considered at all or was not fully
considered by the court when it should have been is in direct conflict with R.C.

2505.02 and Matthews v. Matthews (1981), 5 Ohio App. 3d 140.

Appellant notes that her medical malpractice complaint was dismissed by the trial

court on July 27, 2011, without prejudice subsequent to the Court of Appeals July 20,

2011 dismissal. It is respectfully submitted that the trial court July 27, 2011, disniissal

transformed the interlocutory judgment of July 20, 2011 into a final appealable order. It

is respectfully submitted that the Sixth District Court of appeals decided the issue

incorrectly. On the facts of the case at bar, the Court of Appeals should have determined

that the July 27, 2011 judgment by the trial court dismissing appellant's medical

malpractice complaint without prejudice constituted a final appealable order under R.C.

2505.02. For this reason the matter is of public and great general interests. Accordingly,

this Court should accept jurisdiction of this case in order to correct the Sixth District's

legally flawed Majority decision.

Appellant further notes that her Ohio Civil Rule 62(A) Motion for Stay of the

(Appellate) Court's July 20, 2011 Judgment Pending Amended Notice of Appeal that was

filed without leave of court and Motion to Vacate Filed in the Trial Court on July 28,

2011 that deprived the appellant's rights under Article 1, Section 16 of the Ohio

Constitution, which was properly construed as a timely motion for reconsideration by the

Court of Appeals was denied by the Court of Appeals on August 18, 2011 subsequent to

the trial court's July 27, 2011 improper dismissal without prejudice.



It is respectfully subtnitted that when the court of appeals denied appellant's

motion for reconsideration on August 18, 2011, there were still pending post-judgment

motions in the underlying case before the trial court. Therefore, the August 18, 2011

denial was improper, and the appellant has called to the attention of this Court an obvious

error in the Court of Appeals decision or raised an issue for this Court's consideration

that was either not considered at all or was not fully considered by it when it should have

been. Appellant urges for reconsideration that in fact, the Appellant is of opinion that the

Appellate Decision creates confusion.

It is respectfully submitted that the Sixth District Court of Appeals decided the

issue of reconsideration incorrectly. This matter is of public and great general interests.

The Appellate Decision does not uphold the literal language of Appellate Rule 26(A).

For this reason the matter is of public and great general interests. Accordingly, this Court

should accept jurisdiction of this case in order to correct the Sixth District's legally

flawed Majority decision.

The issues presented herein have implications far beyond the parties to this case

and resolution of the issues will guarantee all litigants in Ohio with fair and equitable

treatment under the Ohio Rules of Appellate Procedure. The Court now has the

opportunity to provide all Ohio courts with guidance and clarification of Appellate Rule

26(A) and test requirement in Matthews v. Matthews (1981), 5 Ohio App. 3d 140, where

paragraph two of the syllabus. Accordingly, this Court should accept jurisdiction of this
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CONCLUSION

For the reasons discussed above, this case involves matters of public and great

general interest and a substantial constitutional question. The Appellant requests that this

Court accept jurisdiction in this case so that the important issues presented will be

reviewed on the merits.

Rene Mays
328 E. Central Avenue
Toledo, OH 43608
Telephone: (419) 727-3538

Plaintiff-Appellant-pro-se

PROOF OF SERVICE

This is to certify that a copy of the foregoing of Rene Mays was sent via ordinary

U.S. Mail or via facsimile this g39'kday of August, 2011 to:

Kristen A. Connelly, Esq.
Elizabeth E. Baer, Esq.
Stephen A. Skiver & Associates, LLC
28350 Kensington, Suite 200
Perrysburg, OH 43551
Counsel for Defendant, Toledo Hospital

Dated: 08/22/2011

Peter N. Lavalette, Esq.
Robison, Curphey & O'Connell
Ninth Floor, Four SeaGate
Toledo, Ohio 43604

Counsel for Defendant,
Mercy St. Anne's Hospital

^'̂ ------^^ ^ -^---.
Plamtiffl s Ren Mays, Pro-se
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IN TIiE COURT OF APPEALS OF OHIO
STXTH APPELLATE DISTRICT

LUCAS COUNTY

Rene Mays, Individually and as Couit of A.ppeals No. L-1 1-1145
Fiduciary of the Estate of
Galon Howard, Deceased, et al. Trial Court No. CID201102848

Appellant

V.

Toledo Hospital, et al.

Appeilees

DECISION AND J[IDGMENT

Decided: AUS I 8 Zn1t

PAGE 01103

Appeilant, Rene Mays, filed a timely pro se applicakon for reconsideration, of this

courPs decision amd judgrnent, journalized on July 20, 2011, in which we dismissed her

appeal for lack of a final appealable order.

Additional k+liscellaneous Filings

Appellant also filed an amended ntotice of appeal on Tuly 28, 2011, without leave

of court, and an amended motion for reconsideration on August 2, 2011. Because the

'The court will treat appellant's July 29, 2011 "Ohio Civil Rule 62(A)1V[otion for
Stay of the -Anpellatel-CQuri's_Julv 20-. 20i_L__bzd+P-.ss P+,dingQ.me,nded-Notice-o€-
Appeal and Motion to Vacate Filed in the Trial Court on July 28, 2011" as a timely
motion for reconsideration.
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amended notice of appeat was filed without leave of court and was filed aftor this court

issued its Ju.ly 21 dismissal, the July 28 amended notice of appeal is stricken from the

record. See App.R. 3(F) and 6th DistZoc_App.R. 3(AX2). Also, App-R. 26 does not

provide for the filing of an amended motion for reconsideration. Therefote, the Augast 1

amended motion for reconsidetation is also stricken from the record.

Recansideration Test

In ruling on a motion to reconsider, this court follows Matthews v. Matthews

(1981), 5 Ohio App-3d 140, where paragraph two of the syllabus states:

"The test generally applied upon the filing of a motion for reconsideration in the

court of appeals is whether the motion calts to the attention of the court an obvious error

in its decision or raises an issue for consideratiott that was either not considered at all or.

was not fiilly considered by the court when it should have been. (App.R. 26, construed.)"

Appe(tant notes that her medical malpractice complaint was dismissed by the trial

court on July 27, 2011, without prejudice subsequent to tlais conrt's July 20, 2011

dismissal. Appellant argues that this transformed the interlocutory judgment into a final

appealable order. However, when this coutt dismissed appellant`s appeal on July 20,

2011, the undertying matter was still pending before the trial contt Therefore, the

July 20, 2011 dismissal was proper, and-appetiant has not called to the attention of the

court an obvious error in its decision or raised an issue for consideration that was either

2.
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0
not considered at atl or was not fuily considered by the courtwhea it should have been.Z

ra^ All pending motions are denied as moot. The motion to reconsider is denied.

^

Mark L. Pietxykowsk"s i

Thomas J Osowik. P.J

Stenhen A. Yarbroue _ J.
CONCUR.

zTbis court makes no Snding as to whether the Juty 27, 2011 jndgment by the triat
^OUTMtsm►ssurg appe ans m pzactice complaint withoutprejudice eonstitutes
a final appealable order under 1LC. 2505.92. Soe, e.g., .f{ughley v_ Southeastern
Correctioruallrrst, $th Dist. No. lOCA43, 2010-Ohio-5447,1 46-47.

3.
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IN TIIE COURT OF APPEALS OF OHIO
SIXTFI APPELLATE DISTRICT

LUCAS COUNTY

Rene Mays, Individually and as Coutt of Appeals No_ L-11-1145
Fiduciary of the Estate of
Galon Howatd, Deceased, et al. Trial Court No. C10201I0284$

Appellant

v.

Toledo Hospital, et al..

Appellees

DECISION ANII JUDGMEPPI'

Decided: JU! 2 0 2ii1}
*xxx*

This case is before the court sua sponte_ It has come to the couxt's attention that

plaintiff-appellant, Rme Mays, bas filed an appeal finm an order that is not final and

appealable.

Appellant filed a pro se medical malpractice complaint. Appellant did not attach a

CivR l0(D) affidavit of merit to her complaint. In response, defendants^appellees,

Toledo Hospital and Mercy St. Anne Hospital, filed a rrnotion to disntiss and a motion for

summary,judgrnent. Those motions remain pending before the trial coutt, On June 15,

2011, appellaat filed a pro se notice of appeal from the June 7, 2011 judgment ofthe

E°JOURNaIiZ€®
JM 8* ZOtt

APPELLANT'S
EXffiBIT Z
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Lucas County Court of Common Pleas, which denied appellant's motion for an extension

of time to file an affidavit of inecit.

This court only has jurisdiction to hear appeals from final orders. See Section

3(B)(2), Article IV of the Ohio Constitution. "Courts of appeals shall have such

jurisdiction as may be provided by law to review and affitm, modify, or reverse

judgments or final orders of the courts of record inferior to the court of appeals ***."

R.C. 2505.02 defines what a final, appealable order is, and states in pertinent part:

"(A) As used in this section_

"(1) 'Substantial right' means a right that the United States Constitution, the Ohio

Constitution, a statnte, the common law, or a rule ofprocedure entitles a person to

enforce or protect.

"(2) 'Special proceeding° means an action or proceeding that is specially created by

statute and that prior to 1853 was not denoted as an action at law or a suit in equity.

"(3) 'Provisional remedy means a proceeding aucillary to an action, including, but

not limited to, a proceeding for a preliminary injunction, attachment, discovery of

privileged matter, suppression of evidence, ***.

"(B) An order is a final order that may be reviewed, affumed, modified, or

reversed, with or without retrial, when it is one of the following:

"(I) An order that affects a substantial right in an action that in effect determines

the action and prevents a judgtnent;

"(2) An ordei' that affects a substantialri^ht tnadein aspecial proceedin I or upon

a summary application in an action after judgment;

2.
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"(4) An order that grants or denies a provisional remedy and to which both of the

following apply:

"(a) The order in effect determines the action with respect to the provisionat

remedy and prevents a judgment in the action in favor of the appealing parh3 with respect

to the provisional remedy.

"(b) The appea(ing party would not be afforded a meaningfut or effer.tive reinedy

by an appeal following final judgment as to all proceedings, issues, claims, and parties in

the action."

The June 7 judgment denying appellant's motion for an extension of time to file

her Civ.R. 14(D) affidavit of merit does not fit into any of the categories of this statute.

The court hereby distnisses this appeaf_ Appellant is ordered to pay the costs of this

appeal pursuant to App.R. 24. AIl pending motions are moot and denied.. It is so

ordered.

A certified copy of this entry shatl constitute the mandate puirsuant to App.R. 27. See,
also, 6th Dist.Loc.App.R. 4.

Mark L. Piettvkowski J.

Thomas J. Osowik. P.J.

Stenhen A. Yarbmu$ - J
CONCUR.

3.
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IN THE COURT OF APPEALS OF OHIO
SIgCfH, AppgLLATB DISTRIC'I'

Li3CAS COUNTY

Rene Mays, Individually and as Fiduciary Court of Appeals No. L-11-1 I45

of the Estate of Galon Howard, Deceased,
et al. Trial CourtNo_ CI0201102848

Appellant

V.

Toledo Hospital, et al.

Appellees

DECISJ[ON AND JDDGMIENT

Decided: JUN 2 9 201t

This civil appeal is before the court on appellaot's pro se motions for appointment

-0
of counsel and to a+aive%oosts of appeal. Appellant has also filed a statement of her

fanances to support these requests.

9ince this is a civit matter, there is no right to appointed counsel. Therefore,

^plseiiaut`s nio^̀ivu;oroyp^,at^eofo^ ^r^el ^fou uot w?-aken_-a^d-deoied-

f1PPB1,I.ANT'S
EXIIIBIT -,̂S _____
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Appellant's motion to waive appeIlate costs is prematnre- 6th Dist-Loe.App.R 7

allows an indigent party to proceed with her appeal without paying the deposirfDr costs,

it does not relieve her of ihe responsibility of paying tlte costs when the case is over.

App,it. 24 states, in pertinent part:

"(A) Except as otherwise provided by law or as the court may order, the party

liable for costs is as follows:

n(I)s* «

"(2) Ifthe judgment is affiimed, the appellant."

Thus, i£the judgment Mays is appealing is affirmed, this couet naay assess

appellate costs to her. However, since no costs have yet been assessed to Mays, her

motion to waive appellate costs altogether is premahm and denied•

ThomasJ Osowik- P.J

2.
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