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STATEMENT OF FACTS

In 1915 Roberta McKenney, the Appellants' predecessor in title, and George H.

Guth, the Appellees' predecessor in title, entered into a written agreement to allow

Guth to construct and maintain a 12" drainage tile across McKenney's property. (March

14, 2011 Decision and Judgment, Appendix A. Page 1).

Appellees claim that Appellants damaged the drainage tiles in the course of the

construction of a reservoir on city-owned land. (March 14, 2011 Decision and Judgment,

Page 2, TI1).

On June 25, 2010, Appellees filed a petition for a writ of mandamus in the Sixth

Appellate District to compel the City of Fremont to commence a proceeding in eminent

domain. Relators alleged that the city's action in replacing and relocating a drainage tile

was a public taking and that they had no adequate remedy at law.
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On March 14, 2011 the court granted the writ, finding only that:

1. The Appellees had alleged a public taking and that an action for mandamus is the

appropriate means for a property owner to compel public authorities to institute

proceedings to appropriate property where the property owner is alleging that an

involuntary taking of private property has occurred, and

2. That the parties' agreement created an easement. Therefore even though the

agreement was contractual in nature, it does not in any way prevent Appellees from

pursuing a remedy by way of a mandamus action.

On April 26, 2011, Appellants filed a timely notice of appeal to this Court.

ARGUMENT

A WRIT OF MANDAMUS TO COMPEL A PUBLIC AUTHORITY
TO COMMENCE A PROCEEDING IN EMINENT DOMAIN SHALL
ISSUE ONLY IF THE COURT FINDS THAT A PUBLIC TAKING HAS

OCCURRED AND THAT THE PROPERTY OWNER HAS NO
ADEQUATE REMEDY AT LAW

PROPOSITION OF LAW #1:

A mere allegation of a public taking does not support a writ of

mandamus.

The Court of Appeals never made a finding whether a public taking occurred. Instead

the Court found "that relators are entitled to a writ of mandamus to determine whether or not

a taking actually occurred in this case..." (Decision and Judgment 119). The Court simply

deferred the determination to the common pleas court.

The Court recognized State ex rel. Cleveland Cold Storage v. Beasley, 10`h Dist. No. 07AP-

736, 2008-Ohio-1516,1I12, citing State ex rel. Coles v. Granville, 116 Ohio St.3d 331, 2007-Ohio

6057,1I21, citing State ex rel. Shemo v. Mayfield Hts., 95 Ohio St.3d 59, 2002-Ohio-1627, and

approvingly quoted from it stating that an action for mandamus is the proper avenue for a
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private individual to compel a public authority to commence eminent domain proceedings

when a public taking has occurred. However, it appears that the Court interpreted this rule of

law to eliminate the need to prove a public taking in order to be entitled to a writ of

mandamus.

The rule set forth in Beasley, supra, although specific to eminent domain cases, does not

trump or even modify the general rule of law applicable to all mandamus actions. That is, to

establish a right to a writ of mandamus, the party seeking the writ must demonstrate: (1) that

there is a clear legal right to the relief sought, (2) that the public authority is under a clear legal

duty to perform the requested act, and (3) that there is no plain and adequate remedy in the

ordinary course of law. See, Beasley, supra,119, citing State ex rel. Ohio Gen. Assembly v.

Brunner, 114 Ohio St.3d 386, 2007-Ohio-3780, 872 N.E.2d 912.

In the context of writ of mandamus to compel an eminent domain proceeding, the first

two elements of the general rule would, at least, require proof that a public taking occurred.

Since the Court never considered whether the Appellants' action constituted a taking, it

never considered whether any alleged interference with Appellees' property right was

substantial or unreasonable, State ex rel. OTR v. Columbus (1996), 76 Ohio St.3d 203, 1996-

Ohio-411, or whether the fact that the Appellant was, in essence, a party to a private

agreement that any breach of the agreement would be considered "public". The availability of

a writ of mandamus to compel the appropriation of property is, after all, to balance the public

authority's power to appropriate private owner's property for public use.

PROPOSITION OF LAW #2:

A finding that the agreement between the parties creates an easement

does not establish that Appellees do not have an adequate remedy at law.

The Court of Appeals found that the original agreement between George H. Guth and

Roberta McKenney, although contractual in nature, created an easement over the Appellants'

property. The Court concluded that "the contractual nature of the agreement does not in any
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way prevent relators from pursuing a remedy by way of a mandamus action." (Decision and

Judgment 1I7). Contrary to the specific rule of law expressed in Beasley, supra, the Court never

considered whether the general laws of breach of contract provided a plain and adequate

remedy in the ordinary course of law.

To be entitled to a writ where the parties have a prior contractual relationship

regarding the alleged property interest, a taking must be more than a breach of

contract, and the Court must exercise sound, legal and judicial discretion based upon all

the facts and circumstances in the individual case and the justice to be done. State ex

rel. Pressley v. Industrial Commission (1967), 11 Ohio St.2d 141, 228 N.E.2d 631, Syllabus

No 7.

CONCLUSION

The decision below must be reversed. Appellants respectfully request this Court

to find that the court below has not made a finding that a public taking has occurred.

Without such a finding, a writ of mandamus cannot issue.

In addition, the court below has subtly attempted to expand the extraordinary

remedy of a writ of mandamus to compel a proceeding in eminent domain to any

situation in which the relator can show that it has a property interest that has met some

interference or encroachment by a public authority, regardless of the extent of the

interference or encroachment and regardless of the parties' prior contractual

relationship and the remedies available at law.

RMert G. Hait
Counsel for Appellant
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Notice of Appeal of Appellant City of Fremont

Appellant City of Fremont hereby gives notice of appeal'to the Supreme Court of
Ohio from the judgment of the Sandusky County Court of Appeals, Sixth Appellate
District, entered in Court of Appeals case No. S-10-031 decided on March 14, 2011.

This is an appeal as of right from a case that originated in the court of appeals.

Robert G. Hart
Counsel for Appellant

I certify that a copy of this Notice 1pf App
/and J. vi
1. , ^ n

Proof of Service

was sent by ordinary U.S. Mail to
k, 47 W. College Avenue,Counsel for Appellees, Corey J. Spewei

Pemberville, OH 43450 on Apri122, 2

Robert G. Hart
Counsel for Appellant
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Corey J. Speweik and J. Douglas Ruck, for relators.
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OSOWIK, P.J.

(11) On June 25, 2010, relators, 3tanley and Kathryn Wasserman, filed a

petition for a writ of mandamus against respondents, the city of Fremont, Ohio, and

Fremont's Mayor, Terry Overmyer.' In the petition, relators asked this court to order

respondents to commence an eminent domain action to compensate relators for the partial

taking of an easement that provided drainage of excess water from relators' property,

across property owned by the city of Fremont, and into nearby Minnow Creek, In

support, relators alleged in the petition that drainage tiles running from their property

across respondents' property were damaged when respondents began creating a reservoir

on. the city-owned land,

(12) On July 20,2010, this court issued an alternative writ, in which we ordered

respondents to either commence eminent domain proceedings or show cause as to why

they have not done so. On August 6,2010, respondents filed a motion to dismiss, a

motion to strike and for attorney fees, and a motion to add additional "indispensable"

parties? On January 18, 2011, this court issued a decision in which we found that: (1)

respondents' motion to dismiss was not we(l-taken because relators have no adequate

remedy at law other than a mandamus action., and respondents' actions, if found to be an

'The facts in this mandamus action are more fully set forth in our decision issued
on January 18, 2011, which is attached hereto as Appendix A.-

ZRespondents sought to add adjacent landowners, Sharon and Thomas Kipps, as
parties in this mandamus action. In support, respondents argned that the Kipps are
"indispensable parties'1 pursuant to Civ.R. 19(A), because a possibility Cxists that the
Kipps may bring a similar action for damages against respondents.
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unlawful taking of relators' easement, are the proper subject of a mandamus action; (2)

respondents did not put forth sufficient evidence of misconduct by relators and their

attorneys to support a motion to strike or an award of attorney fees; and (3) respondents'

motion to add a party was not well-taken because respondents did not show that tbe .

Kipps' absence would prevent either party in this action from obtaining complete relief;

and the mere possibility that respondents may be exposed to multiple litigation is

insu.fficient to render the Kipps, or any other party, "indispensable" pursuant to Civ. R.

19(A).

1131 Based on the foregoing findings, respondents' niotions to strike, dismiss and

to add a party were denied on January 18, 2011. Fursuant to 6th Dist.l,oc,App.1L 6, both

parties were ordered to submit their cases to this court in written, form within 20 days of

our decision. On pebruary 7, 2011, relators and respondents complied by timely

submitting merit briefs to this court.

(14) In their merit brief, relators reassert their earlier arguments in favor of a

remedy by way of a mandamus acti.on. Specifically, relators state that respondents'

encroachment on their drainage easement constitutes a taking of their property without

just compensation; the amount of reduced earning capacity of their farmland due to such

encroachment is an issue to be determined by a jury; and respondents' argument that the

drainage issue has been resolved is not relevant to the issue of whether or not a

compensable taking ever occurred.

3.
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{¶ 5} In addition to the foregoing, relators now ask this oourt to grant them an

injunction that prohibits respondents from "fiu-ther encroaching upon Relators' property

rights during the pendency of the eminent domain proceedings." Relators cite State ex

reL Bilmour Realty, Inc. v.Ma)feldHts.,119 Ohio St.3d 11, 2008-Qhio-3181, ¶ 10-1.2,

14, as authority for their position that a property owner may seek both mandamus and an

injunction in cases where an injunction alone does not afford complete relief from a

taking of private property.

(161 In their merit brief, respondents attempt to reassert the issue of whether or

not a writ of mandamus is the proper remedy in this case. In support, respondents once

again argue that no taking has occurred. Alternatively, respondents argue that, if relators

have suffered damage because of respondents' actions, relators have an alternative

remedy at law through a lawsuit for damages due to breach of contract.

(171 As to the parties' arguments for and against the issuance of a writ of

mandamus, in our decision issued on January 18, 2011, we held that "an action for

mandamus 'is the appropriate means for a property owner to compel public authorities to

institute praceedings to appropriate property where the property owner is alleging that an

involuntary taking of private property has oceurred,'" State ex rel. Wasserman v. City of

Fremont (Jan. 18, 2011), 6th Dist. No. L-10-031, quoting State ex rel. Cleveland Cold

Storage v. Beasley, 10th Dist. No. 07AP-736, 2008-Ohio-I516, 112. We further found

that, in this case, "relators' petition alleges a taking that, if proved, is compensable

4.
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through an eminent domain aotion:' Id. Finally, we held that the written agreement

through which relators' easement was originally formed, "although contractual in nature,

created an, easement over respondent's property." Accordingly, the contractual nature of

the agreement does not in any way prevent relators from pucsuing a remedy by way of a

mandamus action. Id.

{1[8) As to relators' request for a prelirninary injunction pending the outcome of

eminent domain proceedings, we disagtee with relators' assertion that State ex reL.

Bilmour Realty, Inc., is applicable to this case. In Bilmour Realty, an action for a.

declaratory judgment and an injunction were sought by the relator in the trial court. The

ultimate decision of the Ohio Supreme Court in that case was that a mandamus action

brought in the court of appeals was not precluded by prior filings in the trial court, since

those actions were inadequate to afford complete relief. I,d. In contrast, in this case,

relators are attempting to simultaneously bring an injunction and a mandamus action in

this court. Ohio courts have held that "neither the [Ohio] Supreme Court nor the Court of

Appeals has original,jurisdiction in injunction ***." State ex rel. Pressley v. Indus.

Comm. of Ohio (1967), 11 Ohio St.2d 141, paragraph four of the syllabus. Accordingly,

a petition that purports to be in mandamus must be dismissed by the court of appeals for

want of jurisdiction, if its real objective is to obtain an injunction. Id. Relators' request

for a preliminary injpnction in this court pending the outcome of em.inent domain

proceedings is, therefore, not well-taken and is denied.

5.
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{¶ 91 Upon consideration of the entire record in this case, we find that no

evidence has been pr®sented to change our prior finding that relators are entitled to a writ

of mandamus to determine whether or not a taking actually occurred in this case and how

much compensation, if an.y, is due from respondents. Pursuant to R.C. 2731.07, we

hereby issue a writ of mandamus and order respondents to commence eminent domain

proceedings to determine if a taking has occurred and what, if any, compensation is due

to relators.

{$ 10) Writ granted. Costs assessed to respondents.

{t 11) To the clerk: Manner of Service.

{¶ 12) The sheriff of Sandusky County shall inunediately serve, upon the

respondemfs by personal service, a copy of this writ in a manner pursuant to R.C.

27i 1.08. The clerk is directed to immediately serve upon all other parties a copy of this

writ in a manner prescribed by Ci.v.R 5(B).

{¶ 13} It is so ordered.

6.
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State of Ohio, ex rel. Stanley J. Wasserman and
State of Ohio, ex rel. Kathryn A. Wasserman

v. City of Fremont and Terry Overmyer

Mark L. Pietrvkowski - J.

Arlene Sinur. J.

Thomas J. Osowik. P.J.
CONCTJR.

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/7souree=6.
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IN THE COURT OF APPEALS OF OIiIO
3IXT•H APPEf.I:,A.TE Di.STRICT

SArrDusxY COUNTY

State of phio, ex rel.
StanJey J, Wasscrrnan and
State of phio, ex rel.
Ka.thryn A. Wasserman

Relators

Court of Appeals No. g-i 0-031

t.

City of Fremont and Terry Overrnyer f►EC1810N ANp ^GMKNT

Respondents
.Decided: JAN 1 B ^Q1P

C7n Sune25, 2610, relators, Stantcy and Ka", Wassezman, filcd a petition for a

Wti1 fYrM^nrlem..^ ..,....__. _. . . . . .

Mayor ofp'remont', Ohio. 10 sopport, relators stated that, puzsuanf to the terms of an

"Agreenaent" signed by reiatoz's' predccessor-in-interest George H_ Gutla, and

respondents' predecessor-in-interest, Robert McKen.nev, in. jqjS, relators possess an

easeme.nt through which they placed drainage tijes to drain excess water from thcir otwn

farm propercy, across respondents' parcei, aqd into naarby Minnow Creek. Relators
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further claim tha.t, due to certain act„s perfnrm.ed by respondcnts, the drainage tile was

destraycd when respondents excavated the land to make
a reservoir, causing excess water

to baick up end flood relators' fann fields. Relators asked this covrt to order respandents

to commence eminent domain proceedings to compensate them for the loss in va.)ue and

crop yieid of their property.

Chl July 20, 2010, this court issued an altematsvc writ; in which tac ordered

respondeztts to either do the act requegted by relators in their petition, or show cause why

they arc not required to do so by filing either an answer pursuant to Civ,R. g(R) or a

motion to dismiss relatbrs' petition pursuant to Civ.R. 12. On Augnst & 2010,

respondents filed a m.otionin which tltev asked this court to strike the. mandatqus petition

and order rel.ata.rs to pay t-espondents' cost,s and attorncy fces pursuaut to C1 t and

R.C. 2323.51. Alternatively_ respondents asi;ed us to dislniss the petition pursuant to

Civ.R- '12(B)(6).

In support of their mot9cn to strike respondents stated that relators, thtougtt

counsel: made untrue statements and "intentionally omittcd certain facts;" kno^ying that

such omissiotls and misetatetx?ents "o^,ould utterl5= and completely change the nature of

their ploadings and lead this Court to nlake inaccurate and untrue inferences-"

5pecifically; respondents assert that relators itttentional)y o.niitted key re(eyant fact,e
fxom

their petition in an effort to incrcese the Jikelihood of its success in this court.

Responde.rats fuXfher state that thc d.rainage tile was repaired and/or fixed in a "timely

2.
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fashion," and that relators' properFj has since been restored to the same condition jt was

in before the reservoir was created,

In support of their motion, to djsmiEss, re"spondents state that re)at.ors are not entitied

to a writ of mandamus because they have suffcred no damage as a result of respondents'

actions, and they have an adequate remedy at law throueh an action for breach of

contracc, pinallp, respondeuts state that reJators' tnandarr,us petition must be denied

because reiatozs' neighbors, 9lsaron and Tltomas ICipps, arc indispensable partjes who

have rlot been joined in this action.

Dn rkagust 16, 2010, relators f-lled a motjon for extc,rtsion of time to resportd

whicb thjs court granted on Septernber z, 2010. On September 15, ?0I0, a response was

frled, in which relatm assert that: (I) they are entitled to a writ of mandamus because

respondents' atts amount to a taking of relators' drainage easement without due process of

law; (2) relators' right to relief in
mandamus is not dependent on the arno2tttt of m.ouetary

daaznages, if any, which have yet to be determined by a jury in an etnznent domain action,

(3) mandfzrnus is proper in this case because, even ifthe easement was created pvrsuant to

a contract, it is still a property riu'hr and (4) the Ifipps, which respondents ctaim are

indispensable partjes, have na propertv interest in the easement whiclx is the subject of

this action.

We nate initially that. to esttablish the right to a writ ofnqandamus, theparty

seektn8 ff1e writ must demonstrate: "(1) that the relator has a clear legal right to the relief

sought, (2) that the res onde
P nt is undcr a clear le¢aJ dutv to pefonp the reQuested act.

3-
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and (3) that the relator has no plain and adequate rerncdy in the or.dinary course oflavt:"

State ex rel. Cleveland Cold Storoge v_ Beasley,
10th, Dist No. 47AP-736, 2048-Ohto-

15I6, 11.19, citing
State ex rel, Ohio Gen. :9ssernblp v. Brunner,

114 Ohio St.3d 386, 2007-

Ohio-3780. O.bio cotvts have held that an act;on for mandannus "is the approptiate means

for a propeM' owner to cornpel public authori.ties to institute proceedings to appropriate

property whcTe the propert}t owner is alleging that an involuntary taking of private

PropertS has occurred." Beasley, sup,ra, $ 12; citing State ex rel. Coles v. Granville, 116

Ohio St3d 331, 2007-01uo-6457, 12 1, citing State ex rel.°Shemo v. Mznoeld,ldts.• 95

Ohio St.3d 59, 2002-Otzio_1627.

We will first address respondcnts' motion to disttuss, A Civli. 12(l;t)(6) motion to

dismiss tests the suffcieney of a complaint
State er rel, Hansotr v. Guernsev Cty. ,Sd of

Comrnrs. (1992), 65
Ohio St.3d 545,. 546. For a courtto grant a m,otion to disrrxiss

pursuan.t to Civ.lZ..12(Ft)((), "it tnust appear that, accepting all of the allegations of the

complaint as true. it appcars beyond deubt that the corznplaining party can provc qo set of

facts entitjing that party to the reliefsougltt," Beasley> supra, at 1]0 , citing O',13rien v.
Univ. Communit): Terumt,c U,tiozz

(1975), 42 Ohio St.2d 242. AccordinRly, if a oothplaint

secking a writ of rnandamus alleges botb tbe existence of a legal duty and the lack of an

adequate rernedy at law, and it appeat s that the patyy seeking t12e yvrit "rnjght prove some

set of facts entitJing.him to relief " the complaint is not subject to dismissal pursuant to

Civ.R I2(B)(h)• State ex rel. Boa
ogs v. Sprfngfleld Local School Dfrt. 13Q' of tdn

(I995),72 Ohio 8t.3d 94, 95-96. BeQS1ey. supra.

4.
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Iri support ot;'their motion to dismiss, respondents frrst assert that relators have ap

alteinative remedy throuch which to obtain relief. Specifically, respondents argue that

the relationship between the parties is "fundaznentally contractuaI,,' entitling them to seek

recovery for atry damage to the draina.ge tiles or for denlal of access to the setyient estate

throuGll a contract action. Altematively, relators argue that any decrease in the value of

relators' land that is allestedly due to respondents' actions does not constitute a

compensable "taking."

As to respondents' first argummt, an "easement" is defined as "a properly interest

in the taod of another that allows the awner of the easement a liznited use of the land in

which the easemept exists." 11dcCunbers v. Fuckett, 183 Ohio App.3d 762, 2609-Ohio-

4465, ^ 14, citing Colburr v. Maynard (19g6), 1.11 Ohio App.3d 246, 253. An casement

may be created by an express grant. McCumhers, supra, x'hus, even in ceses where a

dncument between parties states that it is a"contract,"
an eesernent can be crcated where

the document clearly and unambigttouslv grants a rlght of way that i„s perpetual 9,n nature

and is to be used for a specific purpose. 1','inrnan v Baz -nes f 1946), 146 Ohio st. 497,
504-5p7.

In this csse, the agrecm.ent between the parties' predecessors .irx interest states the

location and purpose of a r;ght-of-q ay, which was created for the purpose of draining

cxcess water from relators' property, over respondents' property, and into adjacent

Mi.nnow Creek. The Agreement further sta.tcs that "this contract shall extend to the heirs

and as
ssigns ofth.e parties hcreto and shall continue in force forever unless term.inated as

5.
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herein before provided. *•*^ In addition, the record eontains undisputed evidence that

the city of. Fremont and relators sharcd the cost of repairing and replacing the drainage

tile across respondents' property in July 2005, pursuant to the terms o!:'the original

agreement. For the forcgoing reasons, we find that the agreernent, although contractt a)

in nature created an ea.sement over respondents' propertv. Res•pondertts' arg,nment that

the contractual nattue of that agreerrtent prevents relators from pursuing a remedy by way

of a mandamus action is without merit.

As for respondcnts' second argument, Ohio conzt•s have long held that, "[i)n order

to estabiish a taking, the property owner must show a snbstantia,l or unreasonable

interference vt,ith a property riaht, which may involve an actual physical taking of the

property, or deprivation of an intangible interest in the property."
Beaslev; supra, T 12,

citing State ex rei: 077R v. Columbus
(1996), 76 Ohio St.3d 203; Smith v. Erie ,r2R, Ca,

(1938)- 134 Ohio St. 135. In addition.. "'[a]ny taking, whether it be physical or merely

deprives the owner of an intangab)e interest appurtenant to the preniises, entitles the

owner to compensation."' Srate ex rel. (}TR v, Columbus,
supra, at 206, quoting Smith.

supra, pamPxaph one of the sylla•bns, Mansfield v. Balltert (1902), 65 Ohio St. 451 _

Relators' petifion s2ates that, because of respopdents' actidm the value of their

fand has been diminished through "decreased yields *** as well as increased eapenses

related to the lack of drainage oftheDominant Parecl." .l'ielatot5 futthcr state that

r.espon.dents' a.ctions have depcived tliein of their right to enter onto the setvient parcel

6.
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and repair °r replace the tirairlage txZes tilat were damaged by respondents' excavation of

that property,

C}n consideration, we find that rclators, pctitian alleges a taking that, qfproved, is

compensable through an erninent domain action. Accordingly, responden.ts' argument to

the contrary is with.out merit.

Forthe ,foregoing reasons, respondents' motion to dismiss pursuant to Civ.It.

12(3)(6) is not well-taken and is denied. We lvill now address tespondents' motion to

strike the petition and for attorncy fees and expenses. pursvant to Civ.l{. 11 and R.C.

2323.51

Civ.R_ 11, which governs the signing afpieadings, motions, or othcr doouments in

a civiJ action states; in perfinent part, that:

"The signature of an attorney or ro sep Pa<'ty constitutes a certificate by the

attorney or part3, t(tat the attorney or p", has read the document; that to the best of the

attorney's or party's lai°wledge infonnation, and belief tbere is ood

and thai it is nat inteiposed for dcla ^. g ^OUnd to suppo^ it;
3 For a willfui vi.olation of this ru1e, an

attomeY or pro se
party> upon motion. of a party or upon the covrt's alin m°tion., may be

subjected to appmpriate action, including an award to the opposing party of expenses and

reasonable attomey fees incurred in bringing any motion under this ruie. ++° +'

In cantrast, R.C. 2323_51 provides for an award of attomeys fees, oosts and

expenses "ta a pa.rty who bas been advcrsely affected by fri.volous conduct in eonnection

with a civil action. Any party who bas cammerloed or persisted in m,aintaining a

7.
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frivolous action may be assessed sanctions." G,Y„ ,qse,
3d Dist. No. 14-09-31, 2010-

Ohio-996, q 10 citing Caldahan i: 4^ron Gen_ A"ed. Ctr.,
9th T7ist. No. 24434, 24436.

2009-Ohio-5I48, 13I_32. R.C. 2321.51(A)(2) sets forth the following relevant

dcfoitions of "firivolous action",

"(iii) The noxtdU`c^ consists of allegations or other factual contentions that have no
evidenfiary

sapport or, if specifcally sa identified, are not likely to have evidentiary

support aftcr a reasonable opportunity for further i,nvestigati.oat or diseovery.

"(iv) The conduct consists of denials or factual r..o,ntentions that are n.ot warranted

by the evidence or, if specificplly so identifled, are not reasonably based on a lack of

infotmation or belief,"

On considerati.on of the foregoirtg, and our dcternlination that relators' pedu'on has

set forth facts sufi'zoient to stuvive respondenty.' motian to dismiss, we find that the

aJlegations and other .factual representations made in relators` petition do ttot risa to the

level of "frivolous condunt" as de{med in R.C, 2373.51(A)(2), We further find that the

record contains no evidenee that relators' counsei has violated Cis-,R. I 1 at this stage of

theseproceedings. Accordingly, respondents' motion to str.lke is not well-taker, and iS
denied.

Finally, we will address respondennts' motion tojo'
1n the Kipps asparties in this

mandamus action. Civ R ly(A
. ), whiclt governs the joinder ofpersons needed

for justadjudicaHon, states, in relevant part, that:

8.
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"A person who is subject to savice of process shall be joincd as a paM ir^ tlte

action if (1) in his absence cotnplete relief caranot bc accorded amottg those already

parties, or (2) he claims an intcrest relating to the subject of the acti,on and is so situated

that the disposition oft.he action in his absezroe enay (a) as a practical rna.tter impair or

itnpeded his ability to protect that int.erest or (b) leave any of the persons already parties

subject to a substantial risk of incvni,ng double, tnultiple, or otherwise inconsistent

obligations byreaso.n ofhis claimed interest *If he has not been so joined, the

court 8hall order that he be made a party upon tirnely assertion of the defe.nse of failure to

join a patiy as provided in Ruie 12(g)(7). If the defense is not timely a.sge,rted, Waiver is

applicable as provided in Rule 12(G) add (H).

A parrY zs deemed "indispensable" if his or her "absencc seriously prejudices any

party to the action or prevents the court ¢om
rendering

an e.ffective judgment between

the parties, or is one whose interests would he adversciy affected or jeopardized by a

Judgm.ent between the patties to the action:"

State Farm d fuf. fluto IMr. Ca. v. 6'i.vqrfz_
5th

Dist, No. 2005CA:0086; 2006-0hio 2096, Q 14, citing
La)me v. ,Fluffman (2974), 43 OhioApp,2d 53.

Although not spccificalJy stated in thcir motion, respondent,s arguably raised the

defense offailure to join a p" pursuatlt to C.i4.R. 12(g)(7). Accordi11g1y, tlte defense

kas not waived.

In suppon of their motion respondents State that the Kipps are „ipdispensable"

pa^es because, if they ^-E not joined the clty of Fremonr may not be allowed "cornplete

9.
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rei.ief° or may be subjected "to double or inc,oxisistent obligatlons.t, Respondents further

argue that the Kipps have an interest in the subject of this action by virtue of an

"Easement Agreentent" dtev entered into with
relators on Att¢ust 23, 2006. The

Easement Agreement, attached to respondents' motion to dismiss es Exhibit 2, provides

for an easement that runs from relators' property, over the Kipps' property, for the

putpose of draining excess u.ater from relators' property into the ti]e that eventually runs

through the easement ecross respondeuts' parcel. We disagree, for the follotvinP reasons.

propertg interest in the land of another th.at allows the oyVner of the easoment a limited

use of the land in which the easement exists."
McCumbers v. Puckefr, supra, at ¶ 14.

Another definition of an easernent is "a zi.ght that the ownet of one estate, referred to as

the'dominant ertate,.' may eaerclse for (us beneft
in. ar over another's estate, referred to as

the 'senni®nt estate.` McCumbers, supra, citing First Natl. Bank v. M'ountain Agency,
L.L:C

12th gist. Na- C,q,2009_05_056, 2049-(}hio-2009. See, also,
Cadwallader

&O'VanMer,
178 Ohio App.3d 26, 2009-Ohio-4166, 1 10.

Exhibit 2 establishes rights between the Kipps a.ud relators. Although the

agreement states that the drainage lirae across the Kipps' property wiIl eventually cormect

with a tile tF.,at runs tl1rough respon.dents'prope^y it does not create anny rights bety een

the Kipps and respondents. Accor,din i^

S 3> respo.ndentz have failed to show that a failure to

,join the KippS as partins will Prevent complete relief from being accorded atrxon_R tbose

Nvho are alzeadY partics in this mandamus actiotl. Similar..ly, ,respande.rrts have not shown

As set folth
above, an easement appurtcn,ant such as the one in this case, is "a

10.
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that the Yipps claim an interest
relating to the snbject of the action, or that they are so

situated that tba disposition of the action in their
a6sence raay irn,pai.r. respondents' ability

to proteet.t,heir interesror respandents.

Finally, Ohio courts have held that "[a)n'indispensable' party: may be one a•ho

rII.ight expose the defendant to the thre-Tt of. nnultiple liability as distin2uished ,frout the

threat of multiple litigation," La5me v. ,Ur{tTman, supra, at 57, citing Civ.R. 19.

1E7,1e term "indispensable connotes that which cannot be done withou,t that which is

absolutely essential."
Td, at 58-59. A.acordingly, parties are considered "indispensabte

only where they have an interest of such a nature that a i•anal judement cannot be made

wi.thout either affecting that interest, or leaving the cQntroversy in suclt a condition that

its finai t,ermination may be w]lolly inco,nsistrrqt wjth equity ma good consc3ence." Id..

ciEint? Uni,terl Stares v. 4etna
Caszuzlry & Stu-eti, Co. (1.949), 3381',l.S. 366, 73 S.Ct. 207,

94 L.Pd. 171. The merely possibility af exposure to rnulttple litigation "is not a su.fl.icient

basis to render one an indispensable pae-ty," Id at syllabme.

On conside.razion, we find that: (1) the merc possibility offutute litigation

between respondents and the k;ipps is not suff cient to,justify joining them as

indispensable parties; and (2) respondents have not otherwise demonstrated that the

failure to,join the Kipps as parties in lhis action will prevent either respondents or relators

from obtaining co.nzpete rslief in this acti.on. },Zespondents' motions to join the Kipps as

parties, and to dismiss this mandamus action for fai.lure to Join an indispensab}e pary}, are

11.
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not well-taken and are denied. Fursuant to 6th I}ist.Loc.ltpP•R- g flle parties are hereby

ordered to submit their cases to this court wsthizl 20 days ofthc date of this decision.

The cferk is directed to serve upon the parties notice of thi,s judgmemt and its date

of entry upon the journal pursuant to Civ.R.; 5fi3). It is so ozxiered-

Mark .L, Pi` etvkowski, J

Thomas , psowik pj

Keila I?. Ce
CONCUR-

i2.
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