IN THE OHIO SUPREME COURT

@ﬁi@@%

KEITH LAWRENCE ) CASE NO. 2011-0621
)
Plaintiff-Appellant )
) .
VS. ) MERIT BRIEF OF APPELLANT
. ) KEITH LAWRENCE
CITY OF YOUNGSTOWN ) '
)
)

- Defendant-Appellee

s 3¢ s sfe e sk ok ofe 2k 2k e s sfe o s e ok sie sk afe sfe s sl ol ok o sl sl sfe sfe sk sl s o e sk sleosfe ok skl sk ke sk ok sk kol ok ke e sl sl sk skl sk sl sk ke s sk ok kst de sk sk sk e e sk

ON APPEAL FROM THE SEVENTH DISTRICT COURT OF APPEALS

Ak ko sk ko sk sk sk ok sk Aok ko ko sk bk b sk sk kb kb kb sk ko sk ook b sl kb bk ek ks ks bk b bk b ek bk b ok ok

‘MARTIN S. HUME (0020422)
MARTIN S. HUME CO., L.P.A.
6 Federal Plaza Central, Suite 905
Youngstown, OH 44504 .
Telephone: (330) 746-8491

Fax: (330) 746-8493

Email: mhumel@ameritech.net

Attorney for Plaintiff-Appellant

NEIL D. SCHOR (0042228)

HARRINGTON, HOPPE & MITCHELL, LTD.
26 Market Street, Suite 1200

Youngstown, Ohio 44503

Telephone: (330) 744-1111

Fax: (330) 744-2029

Attorney for Defendant-Appellee

AUG 29 2011

: % CLERK UF COURT
AG 2R 200 SUPREME COURT 0F OHIO

OLERK OF GOURT
| SUPREME GUURT OF gHIO




TABLE OF CONTENTS

PAGE
TABLE OF AUTHORITIES.........cooooviininnnann. FE R OOV OO PSRRI 3
SUMMARY OF ARGUMENT................... s 5
 STATEMENT OF FACTS. ..ottt 7
ARGUMENT .......cvvitiititinieis ettt e 12

Proposition of Law No. 1

The limitations period for a claim of unlawful discha_fge in violation of Ohio Revised Code
Section 4123.90 begins to run when the employee has been unequivocally informed of his

discharge and the employee renders no further services for the employer........................... 12
CONCLUSION................. SO US UV e, .21
CERTIFICATE OF SERVICE....... et et e e et et et ettt e e 22

APPENDIX “A”- NOTICE OF CERTIFIED CONFLICT ......oueiiiiiierenneeeinieeeieaeeaeeene, 1
APPENDIX “B”- JUDGMENT OF THE SEVENTH DISTRICT COURT OF APPEALS......24
APPENDIX “C”- OPINION OF THE SEVENTH DISTRICT COURT OF APPEALS......... 25

APPENDIX “D”- 72 DIST, COURT OF APPEALS CERTIFICATION OF CONFLICT......40

APPENDIX “E”- JUDGMENT OF THE COURT OFCOMMON-PLEAS ......................... 44
APPENDIX “F”- OHIO REVISED CODE SECTION 4123.90....................l e 45
APPENDIX “G”- OHIO REVISED CODE SECTION 4123.95............... G 46
APPENDIX “H”- OHIO REVISED CODE SECTION 4112.08.... .............................. 47
APPENDIX “I’- OHIO REVISED CODE SECTION L.11......c.oiiiiiiiiiiiiiinn, ....... 48
APPENDIX “J’- OHIO CONSTITUTION ARTICLE 1, SECTION 16...... e 49
APPEN,DIX “K”- DISCHARGE NOTICE.....................e0 et e re e e e 50
APPENDIX “L”- NOTICE OF CLAIM. . ..ottt i e 51 |



TABLE OF AUTHORITIES

CASES PAGE
Bailey v. Republic Engineered Steels, Inc. (2001), 91 Ohio St. 3d 38..........oiiiiiin, .16
Bonham v. Dresser Industries, Inc. 569 F.2d 187 ... v e, 6, 15
Cain v. Quarto Minining Company (1984), 1984 WL 3773, 12,16
Coolidge v. Riverdale Local School Dist. (2003), 106 Ohio St. 3d 141......ovvvriiiiiiiinis 20
DeHart v. Aetna Life Ins. Co. (1982), 69 Ohio St.2d 189, 193, 23 0.0.3d 210,

213,431 NE2d 644, 647.......ocooviiiiiiiin P S 18
Delaware State College v, Ricks (1980), 449 U.S. 250. ... 5,12, 13
Eoff v. New Mexicon Corrections Department, (2010) , 2010 WL 5477679 (D.N.M.).........6, 13
Hawkins v. Marion Correctional Inst. (1986), 28 Ohio St.3d 4, 28 OBR 3, 501 .

N E 2 105 ettt e et et e e 18
Holbrook v. Cherokee Distributing Co.. Ine. (2007), 2007 WL 869622 (E.D.Tent.).............13
Kaiser v. Indus. Comm. (1940, 136 Ohio St. 440, ....cc....rverrereeruernennees. SRR 18
Kozma v. AEP Energy Servs., 10th Dist. No. 04AP-643, 2005-Ohio-1157..ceiiiiiiiniiinnsn 12
Krzyzewski v. Metropolitan Government of Nashville and Davidson (1978),

S84 F.2d 802....ciiiiiii i T 15 -
Mechling v. K-Mart Corporation (1989), 62 Ohio App. 3d 46........cccovvnnnnnn. 5,11,12,17, 19
Oker v. Ameritech Corp. (2000), 89 Ohio St.3d 223, 729N.E.2d L1177 6,15
Roma v. Indus. Comm. (1918), 97 Ohio St. 247 USUUU T UV T O TR T SO USSR SO TR 18
State ex rel. Leto v. Indus. Comm. (2008), 180 Ohio App.3d 17...ccemeiiriiiiiiiiiiiniieeies 17
State ex rel. Montgomery v. R & D Chem, Co. (1995), 72 Ohio St.3d 20.2 .......................... 18

Sutton v. Tomco Machining, Inc. (201 1), 2011 WL 2276202 (Ohio), 2011 -Ohio- 2723........20

Thurman v. Sears and Roebuck, 952 F.2d 128 (1992). ... 13

Toler v. Copeland Corp. (1983), 5 Ohio St.3d 88, at 91, 5 OBR 140, at 143, 448




N.E.2d 1386, af 1380 . ittt e et 17

Williams v. Bureau of Workers Compensation (2010), 2010 WL 2706160

(Ohio App. 10 Dist.), 2010 -Ohio- 3210 38,0 12
Wisecup v. Gulf Development (_1989), 56 Ohio App.3d 162, 565 N.E.2d 865, s 18
W.S. Tyler Co. v. Rebic (1928), 118 Ohjo St. 522 [161 N.E. 790T;....evvvviviviiiimmiieiiniieennes 18
STATUTES
Q.R.C. Ll OO PP e 5,16
ORC. A112.08 1o eeo oo eeeeeeeeeeeeveee e e et .16
OR.C.412390....ccccciviiininnnnnn. et 5,14,16,17,19
O.R.C. 412395 .......... 5,16,17

CONTSITUTIONAL PROVISIONS

ARTICLE T, SECTION 16. ... ueeeeerieiieeeeeeeeeaaenananenenaeeeess e, 5,18



SUMMARY OF ARGUMENT
A worker cannot be expected to take action to contest his unlawful termination of
employment until after he is aware he has been discharged. This is why the usual rule is that a
cause of action for discriminatory discharge accrues when the employee learns of the discharge

decision. Delaware State College v. Ricks (1980), 449 U.S. 250. As the court stated in the case

of Mechling v. K-Mart Corporation (1989), 62 Ohio App. 3d 46, “it would seem unreasonable

for the period of time for the filing of an action to begin without any notice to the individual.”

A rule that the time to give notice of a claim of unlawful retaliatbry discharge pursuant to
O.R.C. 4123.90 begins to run as of the employer’s stated effective date of discharge; even where
the employee has not been notified of the discharge decision, should not be adopted by this court.
To do so would be contrary to th¢ general rule for determining when a claim of discriminatory
discharge accrues, deviate from long-standing principles of Ohio law that cases should be
decided on their merits, run counter to the specific directives in O.R.C. Sections 1.11 and
4123.95 that remedial statutes and Ohio Workers’ Compensation laws are to be construed
liberally in favor of employees, and would violate the open courts provision contained in Article
1, Séction 16 of the bhio Constimtion.

In this case, Keith Lawrence was notified of his dischargf; from employment on February
19, 2007. He could not have known it was necessary to take action to address his discharge ﬁntil
that date. Therefore the time to give notice and commence his action runs forward from that
date, not backward to the earlier date the City of Youngstown claims was the effective date of his

discharge. State, ex rel. T.ocal Union 377 v. Youngstown (1977), 50 Ohio St.2d 200, at 203-204.

His notice of a potential claim, served on the City of Youngstown on April 18, 2007, was timely

presented and preserved his right to file suit under O.R.C. 4123.90.



This court has previously held that the determination of the accrual date for a claim of

discriminatory discharge should be determined from the employee’s perspectivé. In the case of

ler v, Ameritech Corp. (2000) 89 Ohio St.3d 223, 729 N.E.2d 1177, the court held that where
an employee is advised of his employer’s intent to discharge him, but the emplo.yﬁe continues to
work in his same position, the time to bring a claim does not begin to run until the employee's
actﬁal date of termination from that position. The Oker case demonstrates that in Ohio, a cause
of action for diécfiminatory discharge does not accrue until an employee has received
unequivocal notice of discharge and his employment has actually terminated. Only after both
events have oécurred does the time Iiniit to bring an action begin.

In the case. of Bonham v. Dresser Industries Inc. (C.A..3, 1978), 569 F.2d 187, certiorari

denied (1978) 439 U.S. 821, the court rejected a rule which looked exclusively to the corﬁpany’s
official termination date as reflected in company records to determine the accrual of a cause of
action for wrongful termination. The Bonham court-expressly found that the peﬁod to bring a
claim of discriminatory discharge under the Age Discrimination in Employment Act begins to
run when the employée knows, or a reasonable person should know that the employer has made
a final decision to terminate him, and the employee ceases to render further serviees to the
employer. This court should adopt the same rule for claims made pursuant to the Ohio Workers’
Compensation statute.

The decisions in the series of cases holding the time limit to take action begins to run
without rggard to the employee’s actual notice of discharge are outliers in the field of

employment law, unduly burden employees seeking to vindicate important rights, and lead to

unjust results. See Eoff v. New Mexico Correction Dept. (2010), 2010 WL 5477679 (DNM).

They should not be followed.



STATEMENT OF FACTS

Plaintiff-Appellant, Keith Lawrence (hereinafter Lawrence) was first employed by the
Defendant-Appeliee, City of Youngstown, as a seasonal laborer in the citf’s street department in
1999 and 2000. In November of 2000, Lawrence was appointed to a permanent laborer’s
position in the street department. R.D. 20, Lawrence Affidavit Paragraphs 2, 3.

Lawrence was a good employee and performed his duties as a laborer in a proper fashion.
R.D. 20, Lawrence Affidavit, Paragraph 5. Calvin L. Jones, Superintendent of Streets, Wrbte a
letter of recommendation for Lawrence stating that his attendance was good, he learned new
tasks quickly, he carried out tasks in a safe manner, that he worked well as part ofa team, that he
worked well independently, and that Lawrence’s ability to complete assignments without
constant.supervision was outstanding. R.D. 20, Exhibit “A” to Lawrence Affidavit.

During the course of his employment for the City of Youngstown, Lawrence suffered
three Work.related injuries for which he filed worker’s compensation claims. On May 24, 1999,
Lawfence hurt his toe jumping off a truck. R.D. 17; Lawrence Depo. p. 36. On June 29, 2000
Lawrence injured his neck when a tractor lost control. R.D. .17, Lawrence Depo. p. 38. On
Friday, September 7, 2001, while patching holes in the streets, Lawrence stepped in a hole, lost
his balance and fell down. When he fell down he also twisted his knee, causing it to be
dislocated. As aresult of his injury, Lawrence filed another claim for Workers” Compensation
benefits. R.D. 17, Lawrence Depo. p. 40. Lawrence’s claim was allowed for fracture 1eft_ patella
and patella tendonitis, and a determination was made that he had a percentage of permanent
partial disability. R.D. 17, Lawrence Depo. pp. 79-80.

In July of 2002, Lawrence was laid off from his position. R.D. 17, Lawrence Depo. p.

65. Lawrence attempted to return to the street department in 2005. Lawrence was ultimately



rehired by the street department in July of 2006. R.D. 20, Lawrence Affidavit, Paragraph 11.
However, as a condition of his rehire, Lawrence was the only employee forced to sign an
employment agreement extending his probationary period to one year. R.D. 20, Lawrence
Affidavit, Paragraph 13. This was more than four times longer than the ninety day probationary
period called for under the union contract and applied to all other employees. R.D. 20 Williams’
Affidavit Paragraph 5.
The reason the City of Youngstown made the extended probation. a condition of his
employment was because Lawrence had filed workers’ compensation claims against the city. In
jts response to a.charge of discrimination filed by Lawrence with the Ohio Civil Rights
‘Commission, the city stated, “upon review of the Charging Party’s past employment records, the
City found that the Charging Party had a history of work related injuries and time off. Between
Charging Party’s initial hire date in May 1999, and September 2001, the Charging Party had
made no less than 3 séparate claims for Workers Compensation.” R.D. 20, Exhibit “B” to
Lawrence Affidavit, p. 2.
Youngstown Mayor Jay Williams, stated in his affidavit:
4. Upon review of this matter, I found that Keith Lawrence had been employed with
the City in the past, and had a record of employment injuries, and missed work; as
a result of this history, I was reluctant to re-appoint Mr. Lawrence to a City
- position;
5. T agreed to Mr. Lawrence’s appointment upon the condition that Mr. Lawrence
enter into an Employment Agreement with the City to extend his probationary
period from 90 days to one year, to authorize the City to terminate him with or
without cause within that period, and to waive all forums for appealing
termination....

See R.D. 20, Affidavit of Jay Williams at Paragraphs 4, 5, and Exhibit “B” to Lawrence’s

Affidavit.



On January 7, 2007, Lawrence was suspended from employment with the City of
Youngstown as a street department laborer, when the city learned that Lawrence’s driver’s
license had been suspended. R.D. 17, Lawrence Deposition p. 133.

Onr January 12, 2007, Lawrence’s attorney, James Gentile, wrote to the City of
Youngstown, explaining that there was confusion in the recor(i of Lawrence’s case, and
Lawrence was not aware of the suspension. He further informed the city that he expected that
Lawrence would be successful in removing the license suspension, and that Lawrence was
entitled to occupational driving privileges. R.D. 20, Lawrence Affidavit, Paragraph 20, R.D. 16,
Defendant’s Exhibit J.

On February 19, 2007, Lawrence was successful in having his license suspension
Vécated. Lawrence immediately went to the street department and presented the information
ﬂiat his license was reinstated. It was at that time that Lawrence first lecarned that he was
discharged from his employment. R.D. 20, Lawrence Affidavit, Paragraph 21, R.D. 17,
Lawrence Depo. pp. 138, 139.

While he was at the street department on February 19, 2007, Lawrence was handed the
letter of discharge, which contained a date stamp indicating that it had been received in the street
department on January 18, 2007. The letter of discharge is dated January 9, 2007 and states that
Lawrence was discharged from his employment effective January 9, 2007. R.D. 20, Exhibit “C”
to Lawrence Affidavit (Attached as Appendix “K™). The city offered no evidence that the notice
was delivered to Lawrence at any earlier date. Lawrence expressly testified that he received the
-letter for the first time at the street department office when, “the guy secretary” gave it to him

and that the city never sent anything to his house. R.D. 17, Lawrence Depo. p. 134.



Other street department employees were not fired for having a suspended driver’s license.
The record affirmatively shows that Johnny Cox, Terry Carter, Tony Shade, James Cerimele,
Dwayne Pixley, and E. Hill were employees whose driver’s licenses were suspended while they
were employed by the street department and were not subjected to discharge. R.D._ 20, Lard |
Affidavit Paragraph 4, R.D. 16, Defendant’s Exhibit G, McKinney Affidavit, Paragraph 14, R.D.
17, Lawrence Depo. pp. 104-105. In the case of Johnny Cox, it was specifically found that he
failed to report thg suspension of his license, but he was not discharged. R.D. 16, Defendant’s
Exhibit G McKinney Affidavit Paragraph 14.

Upon learning of his discharge, Lawrence filed a Charge of Discrimination with the Ohio
Civil Rights Commission. That charge was filed on February 20, 2007. Lawrence did not learn
that his probationary period had been extended because of his worker’s compensation claims
until April of 2007, when he was informed by a representative of the Ohio Civil Rights
Commission that the City stated that was thé basis for extending his prob.ation. R.D. 17,
Lawrence Depo. p. 110.

On April 17, 2007, Lawrence’s coﬁnsel served.written notice that Lawrence was
considering an action against the city for unlawful discharge in violation of Ohio Revised Code
S-e,ction'4123.90. This notice was received by the City of Youngstown on April 18, 2008. See
R.D. 20, Exhibits “D” and “E’ attached to Lawrence’s Affidavit. (Attached as Appendix “L”).
The written notice was served on the city within 90 days of Lawrence’s actual notice of his
discharge from employment on February 19, 2007, é.nd within ninety days after the notice of
discharge was time and date stamped as received in the city’s street department, but more than

90 days after January 9, 2007, which is the date the city contends the discharge was effective.

10



On July 6, 2007, Lawrence filed his complaint against the City of Youngstown, in the
Mahoning County Court of Common Pleas. (R.D. 1). Lawrence’s Complaint alleged that the
City of Youngstown unlawfully retaliated against him for filing workers® compensation claims
when the city discharged him from his employment and that the city’s conduct violated O.R.C.
Section 4123.90. | |

On April 16, 2009, Defendant-Appellee filed a motion for summary judgment, arguing
that Lawrence had failed to provide the city with proper notice of his claim within ninety days
after his discharge.

On October 21, 2009, the trial court issued its decision granting summary judgment in

favor of the City of Youngstown. R.D. 28.

On November 18, 2009, Lawrence filed his timely appeal to the Seventh District Court of

Appeals. R.D. 30. The Seventh District Court of Appeals afﬁrfnéd the decision of the trial court

on February 25, 2011. On April 8, 2011, recognizing that its decision was in conflict with

decisions of the Eleventh and Sixth District Courts of Appeals, in the cases of Mechling v. K-

Mart Corporation (1989), 62 Ohio App. 3d 46, and Q’Rourke v. Collingwood Healthcare, Inc.,

(1988), 1988 WL 37587, the Seventh District Court of Appeals certified the conflict to the Ohio

Supreme Court.
On June 8, 2011, this court determined that a conflict exists and the matter is now

submitted for determination of the certified question.

11



ARGUMENT
Proposition of Law No. 1.
The limitations period for a claim of unlawful discharge in violation of Ohio Revised Code

Section 4123.90 begins to run when the employee has been unequivocally informed of his
discharge and the employee renders no further services for the employer.

Normally, a cause of action does not accrue until such time as the infringement of a right

‘arises. Itis at this point that the time within which a cause of action is to be comumenced begins

to run. The time runs forward from that date, not in the opposite direction. ..” State, ex rel. Local

Union 377 v. Youngstown (1977), 50 Ohio St.2d 200, at 203-204.

The most widely applied rule for determining the accrual date for a claim of wrongful
discharge is that the time limit begins to run when the employee receives notice of the discharge

decision. Delaware State College v. Ricks (1980), 449 U.S. 250.

This rule has also been applied in Ohio cases. See Mechling v. K-Mart Corporation

(1989), 62 Ohio App. 3d 4, O’Rourke v. Collinewood Healthcare, Inc., (1988), 1988 WL 37537,

Cain v. Quarto Mining Company, (1984), 1984 WL 3773, Kozma v. AEP Energy Servs., 10th

Dist. No. 04AP-643, 2005-Ohio-1157, and Williams v. Burean of Workers Compensation

(2010), 2010 WL 2706160 (Ohio App. 10 Dist.), 2010 -Ohio- 3210 38. In both Kozma and
Williams, the court found that a cause of action for wrongful discharge accrues when the
employee “was unequivocally informed” of his discharge.

Applying this rule in the present case, the date Lawrence was unequivocally informed he
was discharged was February 19, 2007, and his nbﬁce to the City of Youngstown that he claimed
he was discharged in retaliation for filing workers’ compensation claims was served within

ninety days thereafter. Therefore his notice was timely served and it was improper to dismiss his

12



workers’ compensation retaliation claim on the ground that he failed to provide timely notice of
his claim to the City of Youngstown.

In Ricks, supra, the United States Supreme Court explicitly recognized that, “the
limitations periods should not commence to run so soon that it becomes difficult for a layman to
invoke the protection of the civil rights statutes.” (citations omitted)

In the case of Thurman v. Sears and Roebuck, 952 F.2d 128 (1992), the court held that

the limitations period of two years for suit for wrongful termination under the Texas statute
prohibiting an employer from discharging an employee beqause the employee has in good faith
filed claim for workmen's compensation benefits will commence when the employee receives
unequivocal noticé of his termination or when a reasonable person would know of the
termination.. In Thurman, thé court expressly stated that, “we would be wary of any approach
which determines the timeliness of an employee's suit against his employer solely on the basis of
records which are within the exclusive control of the employer.”

The date an employee becomes aware of the termination of his employment has also been
held to be the accrual date for a cause of action for wrongful dischar_ge under the Employee

Retirement Income Security Act (ERISA). The cause of action accrues when the employee

learns of his discharge. Holbrook v. Cherokee Distributing Co., Inc. (2007), 2007 WL 869622
(E.D.Tenn.).
The rule advocated by the Appellee, that the time limit to take action to seck redress for

an illegal, retaliatory discharge begins to run before an employee is even aware that he has been

discharged, defies logic and common sense. In the recent case of Eoff v. New Mexico

Corrections Department, (2010) , 2010 WL 5477679 (D.N.M.), the court soundly rej'ected this

proposition, finding, “{t]he cases that the Court has reviewed do not appear to find that the

13



statute of limitations begins to run when there is an allegedly wrongful decision, regardless
whether the employee is aware of the allegedly wrongtul decision. The Court believes that, in
breach of contract actions involving an employee's termination, the statute of limitations
should not begin to run until the employee is aware of the allegedly wrongful decision,
because an employee would not be aware of the possible need té file suit until that time.”
(emphasis added)

| ~ Taken to its outer limits, if the rule advocated by Appeliee is adopted, (that the time for
complying with the 90 and 180 day notice and statute of limitations provisions set forth in O.R.C
4123.90 commences 0 run on the date the employer sets as thé effective date of termination), an
employer could extinguish an employee’s right to bring an action simply by waiting more than
ninety days to inform an employee that he has been discharged. It would then be impossible for
the employee to comply with the statufory requirement.

A less extreme variation of this argument and the one made by the City of Youngstown in
this case, is that Lawrence still had forty-nine (49) days after he became aware of the fact of his
discharge in which to provide the notice required under O.R.C. Section 4123.90. However, this
court should not adopt a rule which allows an employer to unilaterally shorten the time the
legislature has decided an employee should be given to provide notice of his claim to his
employer. A nﬁety day limit to provide notice to the employer is an extremely short time period
to begin with. The notice requirement contained in O.R.C. Section 4123.90 is not generally
known by laymen. Moreover, only attorneys who are actively engaged in the practice of
employment law or workers’ compensation law are likely to be familiar with the statutory
requirements. In Mahoning County, where Lawrence resides, there are only two attorneys who -

are certified as specialists in labor and employment law. There are practical realities involved in

14



setting up appointments, getting referred to a knowledgeable and qualified attorney, and making
satisfactory arrangements for representation, not to mention time necessary for redsonable
investigation and ‘legal research related to the potential claims. Thus, it is unwise and
unwarranted to allow an employer to sﬁorten the time available for an employee to give notice of
his claim.

In the case of Bonham v. Dresser Industries Inc. (C.A.3, 1978), 569 F.2d 187, certiorart

denied (1978) 439 U.S. 821, the court rejected a rule which looked exclusively to the company’s
official termination date as reflected in company records to determine the accrual of a cause of
action for wrongful termination. The court stated:

[W]e would be wary of any approach which determines the timeliness of an
employee's suit against his employer solety on the basis of records which are
within the exclusive control of the employer.

The ADEA is humanitarian legislation which must be interpreted in a humane and
commonsensical manner; its 180-day filing peried is very short. An employee
should not be required to take action to enforce his rights while he continues to
work and while his employment status is at all uncertain.

The 180-day period does not begin to ran until the employee knows, or as a
reasonable person should know, that the employer has made a final decision to
terminate him, and the employee ceases to render further services to the employer.
Until that time he may have reason to believe that his status as an employee has

not finally been determined, and should be given an opportunity to resolve any
difficulty while he continues to work for the employer. In any event, a terminated
employee who is still working should not be required to consult a lawyer or file
charges of discrimination against his employer as long as he is still working, even
though he has been told of the employer’s present intention to terminate him in the
future.

The rule set forth in the Bonham case was followed in the Sixth Circuit case of

Krzyzewski v. Metropolitan Government of Nashville and Davidson (1978), 584 F.2d 802

and is consistent with established Ohio law. In the case of Oker v. Ameritech Corp. (2000), 89

Ohio St.3d 223, 729 N.E.2d 1177, this court held that where an employee continues to work for

15



an employer after notice of discharge has been given, the statute of limitations period applicable
to age-discrimination claims brought under R.C. Chapter 4112 begins to run on the date of the
employee-plaintiff's actual termination from the defendant-employer. The court cited the
provisions of R.C. Chapter 4112.08 which specifically provides for liberal construction of Ohio’s
Civil Rights statutes as the basis for its decision.

In the present case, there are two specific directives requiring liberal construction of
O.R.C. 4123.90 to effectuate justice. O.R.C. Section 1.11, titled, “Liberal construction of
remedial laws” states:

Remedial laws and all proceedings under them shall be liberally construed in

order to promote their object and assist the parties in obtaining justice. The rule of

the common law that statutes in derogation of the common law must be strictly

construed has no application to remedial laws;

O.R.C. Section 4123.95, titled, “Liberal Construction” states:

Sections 4123.01 to 4123.94, inclusive, of the Revised Code shall be liberally
consirued in favor of employees and the dependents of deceased employees.

There can be no doubt that O.R.C. Section 4123.90, which provides remedies for
employces who are discharged in retaliation for exercising their right to seek workers’

compensation benefits, is a remedial law. Cain v. Quarto Mining Company, (1984), 1984 WL

3773.

In the case of Bailey v. Republic Engineered Steels, Inc. (2001), 91 Ohio St. 3d 38, this
court defined what it means to-apply the directive found in R.C. 4123.95 to liberally construe
Ohio’s workers' compensation laws in favor of employees. The court stated:

A liberal construction has been defined as giving “generously all that the statute

authorizes,” and “adopting the most comprehensive meaning of the statutory

terms in order to accomplish the aims of the Act and to advance its purpose, with

all reasonable doubts resolved in favor of the applicability of the statute to the
particular case. Interpretation and construction should not result in a decision so

16



technical or narrow as to defeat the compensatory objective of the Act.” Fulton,
Ohio Workers' Compensation Law (2 Ed.1998) 9, Section 1.7.

The liberal construction provision has been specifically applied when determining the
accrual date of claims made pursuant to the workers’ compensation act. In the case of State ex

rel, Leto v. Indus. Comm. (2008), 180 Ohio App.3d 17, the court construed the words “lawfully

entitled” in the broadest possible manner to avoid a statute of limitations bar to a claim for
workers’ compensation benefits for the spouse of a deceased worker. The court held thaf the
statute began to run only after the spouse was notified that the decedent was lawfully entitled to
benefits,. and where there were only nine days between the date of notice of eligibility and the |
one year anniversary of the death of the decedent, the statute of limitations did not bar her claim
even though it was made more than one year gfter the death of her spouse.

The express terms of O.R.C. 4123.95 make it applicable to claims of unlawful discharge
in violation of O.R.C 4123.90. O.R.C. 4123.95 states, “Sections 4123.01 to 4123.94, inclusive,
of the Revised Code shall be liberally construed in favor o.f employees and the dependents of
deceased employees.” As O.R.C 4123.90 is within Sections 4123.01 to 4123.94, inclusive,

claims made pursuant to that provision must be liberally construed in favor of employees.

In the case of Mechling v. K-Mart Corporation (1989), 62 Ohio App. 3d 4, the court
properly applied the rules of liberal construction to conclude that the date an employee receives
notice of discharge is controlling for the purpose of calculating the time limit for an employee to
take action under 4112.90. Tn the Mechling case, the Eleventh District Court of Appeals stated:

Appellant argues that the actual date of discharge and not the date of notice is

controlling. The appellee was not notified of her discharge until September 19,

1983, when she returned to work. As a matter of fundamental faimess, it would

seem unreasonable for the period of time for the filing of an action to begin
without any notice to the individual.

The Ohio Supreme Court in Toler v. Copeland Corp. (1983), 5 Ohio St.3d 88, at
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91, 5 OBR 140, at 143, 448 N.E.2d 1386, at 1389, stated:

"This court has previously expressed the view that formal rules of pleading and

procedure are not applicable to workers' compensation proceedings. W.S. Tyler
Co. v. Rebic (1928), 118 Ohio St. 522 [161 N.E. 790]; Kaiser v. Indus. Comm.
(1940), 136 Ohio St. 440, 444 [17 O.0. 22, 24, 26 N.E.2d 449, 452]. An injured
employee's claim should not be unjustly defeated by a mere technicality. Roma v,
Indus. Comm. (1918), 97 Ohio St. 247 [119 N.E. 461]. This policy is consistent
with the General Assembly's express intent that R.C. Chapter 4123 be hberally
construed in favor of the claimant.’

For similar reasons, we find it inappropriate to apply technical standards to defeat
appellee's claim in the case sub judice. :

In the within case, ten days elapsed from the date of termination to the time of

notice to the appellee. The filing of the claim in this case would be precluded if
appellee were charged with the running of the statute for that period. We feel
such a result is not the intent of the statute nor is it fundamentally fair. We
therefore hold that the one hundred eighty day time period begins on September
19, 1983. The complaint filed by appellee on March 9, 1984, therefore, falls
within the statutory one hundred eighty day limitation.

This court should follow the law as expressed in the Mechling case because this court has

long recognized the fundamental tenet of jﬁdicial review in Ohio that courts should decide cases

on the merits. Hawkins v. Marion Correctional Inst. (1986), 28 Ohio St.3d 4, 28 OBR 3, 501
N.E.2d 1195. “Fairness and justice are best served when a court disposes of a case on the

merits.” DeHart v. Aetna Life Ins. Co. (1982), 69 Ohio St.2d 189, 193, 23 0.0.3d 210, 213, 431

N.E.2d 644, 647, State ex rel. Montgomery v. R & D Chem. Co. (1995), 72 Ohio St.3d 202.

Cases in which application of statute of limitations is doubtful should be resolved in favor

of permitting the case to be decided upon its merits. Wisecup v. Gulf Development (1989), 56

Ohio App.3d 162, 565 N.E.2d 865. In Wisccup, the court stated:

This court has often stated its preference for deciding causes of action upon their
merits. We find support for this preference in Section 16, Article I of the Ohio
Constitution, which provides as follows:

“All courts shall be open, and every person, for an injury done him in his land,
goods, person, or reputation, shall have remedy by due course of law, and shall
have justice administered without denial or delay.”
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Statutes of limitations are important and necessary limitations upon this right.

They are necessary to provide for the eventual repose of all disputes, both actual

and potential. However, since they are limitations upon the rights of the citizens

of Ohio for redress, cases in which the application of a statute of limitations is

doubtful should be resolved in favor of permitting the case to be decided upon its

merits. : '

Adoption of Lawrence’s suggested proposition of law simply requires the court to define
the term “discharge” in a common sense manner consistent with an employee’s reasonable
understanding of the term. An employee who has not been told he is discharged would have no
basis to believe his employment had come to an end and therefore is not “discharged” until the
decision has been communicated to him. Likewise, an employee who continues to work for an
employer would not believe he has been “discharged” until his employment has actually
terminated. The proposition of law Lawrence contends is appropriate accounts for both of these
- circumstances and provides adequate guidance to courts, employers, and employees to know
when a cause of action for unlawful retaliatory discharge in violation of O.R.C. 4123.90 has
accrued.

The conflicting cases, which have decided that the relatively brief time limitations
contained in O.R.C. 4123.90, may begin to run before an employee is aware of the fact of
discharge (on a date solely within the control of the employer), all run afoul of the generally
applied rules for determining the accrual of a cause of action for wrongful discharge, the

legislative decree that remedial and workers’ compensation statutes arc to be liberally construed

in favor of employees, and the open courts provision contained in Section 16, Article I of the

Ohio Constitution. As the court stated in the case of Mechling v. K-Mart Corporation, 62 Chio
App. 3d 46 at 48, “[a]s a matter of fundamental fairness, it would seem unreasonable for the
period of time for filing of an action to begin without any notice to the individual.” This court

should not adopt a rule that substantially impairs an employee’s opportunity to exercise his
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statutory rights. Rather, the court should adopt the rule proposed by Lawrence, which is both
reasonable and consistent with established Ohio law.

In the recently decided case of Sutton v. Tomco Machining, Inc. (2011), 2011 WL

2276202 (Ohio), 2011 -Ohio- 2723, this court reiterated the importance of Ohio law prohjbiting
the discharge of employees in retaliation for having pursued a claim for workers’ compensation

benefits. Citing Coolidge v. Riverdale Local School Dist. (2003), 100 Ohio St. 3d 141, this court

reaffirmed that the basic purpose of the anti-retaliation provision is to “enable employees to
freely exercise their rights without fear of retribution from their employers.”

This court should not unduly burden an employee’s opportunity to seek redress under
Ohio’s Workers’ Compensation law. Applying the applicabie rules of liberal consﬁ’uction, this
court should find that the limitations pf:riod for a claim of unlawful discharge in violation Qf
Ohio Revised Code Section 4123.90 begins to run when the employee has been unequivocally
~ informed of his discharge and the employee renders no further services for the employer. Under

this standard, Lawrence gave timely notice of his claim to the City of Youngstown.
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CONCLUSION
For the reasons stated herein, the Appellant, Keith Lawrence, respectfully requests that
the decision of the Seventh District Court of Appeals be reversed and that this matter remanded
to the Mahoning County Court of Common Pleas for trial of Lawrence’s claim of unlawful _
retaliatory discharge pursuant to O.R.C. Section 4123.90.

Respectﬁﬂly Submitted,

/ﬁm%w/

MARTIN S. HUME (0020422)
Martin S. Hume Co., L.P.A.
Attorey for Plaintiff—Appe]lant

6 Federal Plaza Central, Suite 905
Youngstown, Ohio 44503-1506
Telephone: 330-746-8491

Fax: 330-746-8493

E-mail: mhumel{@ameritech.net
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Harrington, Hoppe, and Mitchell, Ltd., 26 Market Street, Ste. 1200, P.O. Box 6077,

Youngstown, OH 44503, Attorney for Defendant-Appellee, City of Youngstown.
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6 Federal Plaza Central, Suite 905
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Martin 5. Hume Co., L.P.A.
Law Offices

District Court of Appeals in the case of Mechling v. K-Mart Corp. (1 989), 62 Ohio App. 3d

& Central Square
Suite 905
Youngstown, Ohio 44503
Phone: {330) 746-8491
Fax: (330) 746-8493

Now comes the Appellant, Keith Lawrence, through his attorney, and gives notice

that on April 8, 2011, the Seventh District Court of Appeals issued a Journal Entry certifying

S

a conflict pursuant to Article IV, Section 3(B)(4) of the Ohio Constitution. A copy of the
Jourmnal Entry is attached hereto as Exhibit “A.” The court certified a conflict between the

decision of the Seventh District Court of Appeals in this case (Lawrence v. City of

“Youngstown (2011), Seventh District Court of Appeals Case No., 09 MA 189, 2011-Ohio-

998, a copy of which is attached hereto as Exhibit “B,” and the decisions of the Eleventh

46, and the Sixth District Court of Appeals in the case ot O’Rourke v. Collingwood Helath

Care, Inc. (Apr. 15, 1988), 6™ Dist. No. L-87-345. Copies of the Mechling and O’Rourke

-

cases are attached hereto as Exhibits “C* and “D.”

The issue certified by the Seventh District Court of Appeals is as foliows:

R.C. 4123.90 requires the action to be filed within one hundred eighty days
‘immediately foliowing the discharge, demotion, reassignment, or punitive
action taken’ and requires the employer to receive written notice of the
claimed violation within ninety days ‘fmmediately following the discharge,
demotion, reassignment, or punitive action taken.” Does the quoted portion
of the statute mean the time limits begin to run on the effective date of the
discharge ar when considering R.C.. 4123.95’s directive for liberal
construction does R.C. 4123.90 mean the time limits begin to run upon
receiving notice of the discharge?




Martin 5, Hume Co., LT A
Law Offices

& Central Square
"Suite 905
Youngstown, Chio 44503
Phone: (330) 746-8491
Fax: (330} 746-8493

Wherefore, Appeilant respectfully requests the court to determine that a conflict
exists and invoke its appellate jurisdiction to determine the legal issue certified by the

Seventh District Court of Appeals.

Respectfully Submitted,

MARTIN S. HUME (0020422)
MARTIN S. HUME CO., L.P.A.
Attomey for Plaintiff-Appellant

6 Federal Plaza Central, Suite 903
Youngstown, Ohio 44503-1506
Telephone: 330-746-8491

Fax: 330-746-8493

E-mail: mhumel@ameritech.net

CERTIFICATE OF SERVICE
I'he-ré’by certify that a copy of the foregoing Notice of Certified Conflict was served
this 14™ day of April, 2011 by regular U.S. mail ﬁpon Neil D Schor, Harrington, Hoppe, and
Mitchell, Ltd., 26 Market Street, Ste. 1200, P.O. Box 6077, Youngstown, OH 445.03,

Attorney for Defendant-Appellee.
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FILED )
ANTHORY VIV, CiRic N
STATE OF OHIO ) INTHE COURT OF APPEALS OF OHIO
MAHONING COUNTY } S8 SEVENTH DISTRiCT
KEITH LAWRENCE, )
) CASE NO. 09 MA 189
PLAINTIFF-APPELLANT, )
i )
Vs, ) JOURNAL ENTRY
' )
- CITY OF YOUNGSTOWN, )
: )
DEFENDANT-APPELLEE. )

moved this court to certify o conflict between its decision in Lawrence v. City of
Youngstown, 7th _Dist. No. OQMA18% 201-1—Ohio~998, and the decisions of the Eighth
7 and Sixth Appeilate Districts resbeotively in Mechﬁng v. K-Mart Corp. (1989), 62 Ohib
1 App.3d 46 and O'Rourke v. Collingwood Health Care, Inc. (Apr. 5, 1988), 6th Dist.

“determine whether the language of R.C. 4123.90 requiring_ the notice of intent to be
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Pursuant to App.R. 25, on March 7, 2011, appellant Keith Lawrence timely

No. L-87-345. On March 18, 2011, appellee City of Youngstown filed a timely motion

dpposing the motion to certify. _
In Lawrence, under the second assignment of error, we were askad fto

sued to be received by the employer within ninety days of discharge meant that the
time began to run on the effective date of discharge or if it began to run upon réceiving
notice of the discharge. The fanguage of R.C. 4123.90 provides:

“The éotion shall be forever barred unless filed within one hundred e‘igh’fy days
immediately following the discharge, demotion, reassignment, or punitive action taken,
and no action may be instituted or maintained unless the employer has received

written nofice of a claimed violafion of this paragraph within the ninety days -

immediately following the discharge, demotion, reassignment, or punitive action

taken.” R.C. 4123.90.

00010372591
JOUENT



Given the language, we held that the ninety day notice requirement began to
run on the effective date of discharge. Lawrence, supra, at 115, 30. We explained:

“As to the ninety day notice requirement, the statute quoted above specifically
states ‘ninety days immediately following the discharge, demotion, reassignment, or
| punitive action taken.” This language cleérly references the date of discharge, not

notice of discharge. If the General Assembly had intended the time periods fo begin to
- run upon noftice of discharge, the statute could have easily been wiitten to indicate as
such. Accordingly, we find that the time limits begin to run on the effective date of
| discharge. .
: “That said, it is acknowladged that R.C. 4123.95 does sfate that R.C. 4123.02
to R.C. 4123.94 must be liberally construed in favor of empioyees and the dependents
' of deceased employees. However, fo liberally construe this unarmbiguous statute to
' mean the notice of disoha-rge, this court would have to add the words ‘notice of in front
of the word discharge. As the Supreme Court has noted, ‘a court may not add words
o an'u‘nambig-u"ous statufe, but must apbiy the statute as written.’ Davis v. Davis, 115
-Ohio 5t.3d 180, 2007-Ohie-5049, §15.” {d. at §30-31;
~Inreaching our decision we recognized that there is a spilt among the appellate
districts in this state as to when the ninety day notice time imit and the one hundred
and eighty day filing requirement begins. Id. at'.‘ 26. We cited both the Mech!ing and
O'Rourke decisions as sténding for the proposition that the language of R.C. 4123.90
has the time limits beginning upon notice of termination, not on the actual date of
discharge. _ _ _ |
Mechling dealt Speoiﬁoaily with the 180 day filing requirement. The Eleventh
Appellate District stated that it is unfea“sonabie for the period of time for the filing of an
action to begin without any notice to the individual. Mechfing, supra, at 49. It
“specifically used R.C. 4123.95 and its dirsctive of liberal construction to reach its
decision.

| Similarly, O’'Rourke also dealt with the 180 day filing requirement. Admittedly
the letier sent to O’'Rourke made the effective date of termination three days after the
letter was mailed. The City claims that the Eighth Appellate District indicated in Butler
v. Cleveland Christian Home, 8th Dist. No. 86138, 2005-Ohic-4425, 117, that there is no

Tl
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conilict with O'Rourke because if the statute of limitations commenced on the actual
date of termination, O’Rourke filed within- the time'limits. The O'Rourke court,
however, did not employ that reasoning, although it could have. Instead it relied on
the notice aspect: _

“Appellee cited Berarducei v. Oscar Mayer Foods Cormp. (Aug. 17, 1984), Erie
App. No. E-84-2, unreported, for the proposition that the statute of limitations began fo
' run on March 28, 1988, the date of the letter of discharge. However, a major factua!
difference between Berarducci and the instant case exists. Mr, Berarducei was
|7 notified of his offer to retire éarly' in person, at a meeting, rather than by a letter.
| Appellant in the instant case was notified by letter of her discharge. It is unlikely that
' she received the letter the same day it was mailed. Therefore, even assuming that
| appellant received the notification letter the day after ifs supposed mailing, i.e., March
| 29, 1986, September 25, 1996 would have been the one hundred eightieth day. The
| comp[amt bezng filed September 25, 1986, was timely. Appeliant was not barred by

R the one hundred elghty day statute oflimztations' " O'Rourke, 6th Dist. No. L-87- 345,

As the City points out our statement in the opinion- that there is a split among
the districts, does not necessarily mean that there iz a conflict that must be cerfified to
the Ohio Supreme Court for resolution. - Section 3(B){4), Article IV of the Ohio
Constitution gives the courts of appeals of this state the power fo certify the record of a
case fo the Supreme Court of Ohio ‘lwihenever * * * a judgment upon which they have
agreed is in conflict with a judgment proriounced upon the same question by any other
Court of Appeals." Before certifying a case to the Supreme Court of Ohio, an
appellate court must satisfy three conditions: (1) the court must find that the asserted
| conflict is "upon the same guestion;” (2) the alleged confiict must be on a rule of faW-—
not facts; (3) in its journal entry or opinion, the court must cIeaE?y set forth the rule of
law that it contends is in conflict with the judgment on the same question by another
district court of appeals. Whitelock v. Gilbane Bldg. Co. (1893), 66 Ohio St.3d 594,
596. '

Even though our case deals specifically with the notice of intent to sue
requirement and both Mechling and O'Rourke dealt with the filing requirement, both

reduirements are jurisdictional, Lawrence, supra, at Y25, and ail the decisions are
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based upon the meaning of the language “immediately following the discharge,
demotion, reassignment, or punifive action taken.” Also at least as io Mechiing and
Lawrence, both opinions consider the impact of R.C. 4123.85's directive for liberal
construction of the workers' compensation statutes. Thus, we find that there is an
- actual conflict “upon the same question.”

Consequently, we certify the record in this case for review and final
- defermination fo the Ohio Supreme Court for the following issue:

‘R.C. 4123.90 requires the action to be filed within one hundred eighty days
| ‘immediately following the discharge, demotion, reassignment, or punitive action taken’
~and requires the employer to receive written notice of the claimed violafion within
ninety days ‘immediately following the discharge, demotion, reassignment, or punitive
action taken.” Does the quoted portion of the statute mean the time limits begin to run
on the effective date of disoha'rge or when considering R.C. 4123.85's directive for

hberai construction does R.C 4123 90 mean the time limits begin to run upon receiving
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CHECK CHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,
Seventh District, Mahoning County.
Keith LAWRENCE, Plaintiff-Appellant,
V.
City of YOUNGSTOWN, Defendant-Appellee

No. 09 MA 189,
‘Decided Feb. 23, 2011.

Civil Appeal from Common Pleas Court, Case No,

07CV2447.
Atlo¥ey Martin Hume, Youngstown, OH, for
Plaintiff-Appeliant. . ‘

Aftorney Neil Schor, Youngstown, OH, for De-
fendant-Appellee.

 VUROVICH, I. _
* (11} Plaintiff-appellant Keith Lawrence ap-
peals the decision of the Mahoning County Com-

mon Pleas Court granting summary judgment to de-

fendant-appeliee City of Youngstown. Multiple ar-
guments are presented in this appeal, however, the
dispositive issues are raised in the second and sixth
assignments of error.

{12} The second assignment of error addresses
Lawrence's R .C. 4123.90 workers' compensation
retaliation claim against Youngstown. Lawrence
maintains that the magistrate incorrectly concluded
that the court lacked jurisdiction over the retaliation
claim because of a purported failure by appellant to
abide by the notice requirement in R.C, 4123.90. In
support of that position, he asserts that while he
was required fo give Youngstown written notice of
the claims against it within ninety days of his dis-
charge, the ninety day time Iimit did not begin to

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

run until he received notice of the discharge. Since
his notice of claims letter was received by Young-
stown within ninety days of when he allegedly re-

ceived notice of his discharge, he argues that the

court had jurisdiction over the ¢laim.

{1 3} Youngstown, on the other hand, argues
that the mnety day time limit starts to run on the
date of discharge. Accordingly, it asserts that since
the notice of claims letter was received more than
ninéty days' after the date of discharge, the trial
court lacked jurisdiction over the retaliation claim
and summary judgment was proper.

{Y 4} Lawrence's sixth assignment of error ad-
dresses his racial discrimination claim against
Youngstown. He contends that the trial court incor-
rectly determined that there were no genuine issues
of material fact as to this claim. Specifically, he as-
serts that there is a genuine issue of materjal fact as
to “whethér he was qualified for thc' position’ and -
that he. was treated dlffercnty than non—profected
Gu'mlazly situfited employees.

{15} After reviewing the arguments presented
by each party,A as to the Werkers' Compensation Re-
taliation. claim we find that R.C. 4123.90's ninety
day notice requirement is jurisdictional. The statute
as written requires written notice of the claims fo be
received within ninety days of the effective date of
termination, not within ninety days of receiving no-
tice of the termination. Accordingly, the ninety day
time limit began on the date of termination. Thus,
since Lawrence's notice of claims letter was not re-
ceived within that period of time, the workers' com-
pensation retaliation claim is barred by the thme
Hmits in R.C, 4123.9C.

{% &} As to the racial discrimination claim, we
find that Lawrence cannot establish a prima facie
case of race discrimination. The employees he uses
in an etternpt to support his race discrimination
claims were not similarly situated and/or were pro-
tected employees. Thus, the evidence he presents
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does not show that he was treated differently than a
non-protected similarly sitnated employee.

{f 7} Consequently, for those reasons and the
ones elaborated below, the judgment of the trial
court is hereby affirmed.

STATEMENT OF CASE
#2 {§ 8} Lawrence js an African-American

male who was hired by the Youngstown Street De-

partment {(YSD) as a seasonal worker in 1999 and
2000. His position was a laborer and, as such, he
was required to operate power equipment and auto-
mobiles and have a valid Commercial Driver's Li-
cense. In 2000, his employment changed from a
seasonal worker to a full-time position. However,
Lawrence was laid off in September 2002 when
Youngstown conducted massive layoffs. From
1999 until his layoff, Lawrence made three separ-
ate claims for workers' compensaticn, he. missed
significant hours of work while being off on Injured

on Duty status, utilized extensive sick hours during .
that tim€, and on one oceasion was written up for-

vielating Youngstown's reporting off policy.

{Y 9} Lawrence was rehired by Youngstown
~ - in 2006 upon the request of former Councilman
Gillam. Lawrence was required to execute an em-
ployment agreement that extended the typical
ninety day probationary . period to dne vear,
provided that Lawrence's termination during that
period could be with or without cause, and stated
that Lawrence was to obtain a valid CDL within
the first minety days of his probationary pericd
(Exhibit F to Yourgstown's Motion for Summary
Judgment-Employment Agreement). The Agree-
ment also contained a waiver provision whereby
Lawrence waived the right to sue Youngstown for
terminating him during the probationary period.

{7 10} In September 2006, Youngstown hired
a new Commissioner of Building and Grounds,
Sean McKinney. McKinney was in charge of over-
sseing operations of YSD. Sometime in the winter,
he reviewsd all employees' driving records and dis-
covered that Lawrence's Ohio driver's license was

suspended on December 10, 2006 for refusing to
take a breath test Tor suspected driving under the in-
fluence. McKinney also discovered that Lawrence
had failed to advise YSD of his license suspension.
Lawrence was still under his one year probationary
period when this ocourred.

{§ 11} Due to the license suspension, on Janu-
ary 7, 2007, Lawrence was suspended without pay.
Two days later, McKinney advised Mayor Jay Wil-
lizms and the City Law Director of his findings and
recommended that Lawrence be terminated from
his position with Youngstown. A letter dated that
day was signed by Mayor Wiiliams indicating that
Lawrence's employment with Youngstown was
terminated effective January 9, 2007,

{7 12} As a result of the above, on April 17,
2007, counsel for Lawrence sent a letter to Young-
stown indicating that Lawrence intended to sue the
city because his termination was racially discrimin-
atory and constituted enlawful retaliation for filing
workers' compensation claims. Thé compliit ai-
leging workers' compensation. retaliation {Count I)
and racial discrimination tCount TI) was filed Tuly
6, 2007.

{9 13} Following discovery, Youngstown filad
a motion for summary judgment arguing that the
trial court lacked subject matter jurisdiction over
the workers' compensation retaliation claim because
Lawrence failed to comply with R.C. £123.90 and
that zlternatively, Lawrence cannot create a genu-
ine issue of material fact concerning the retaliation
claim. As to the racial discrimination claim,
Youngstown contended that Lawrence cannot ¢re-
ate a genuine issue of material fact concerning the
clairp. As to both claims, it also argued that theem-
ploymeﬁt agreement was a “Last Chance Agree-
ment” and that the waiver provision in the Agree-
ment relinquished Lawrence's right to sue over his
termination. Also, Youngstown argued that

‘Lawrence's claims are barred due to the doctrine of

Jjudicial estoppel because on Lawrence's bank-
ruptcy petition and the Amended Schedule he did
not note these claims,

© 2011 Thomson Reuters. No Claim te Orig. US Gov, Works.
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"3 {{ 14} Lawrence filed a motion m opposi-
tion to the motion for summary judgment. He dis-
puted all of Youngstown's arcuments. The matter
was heard by the magistrate.

{Y 15} On the workers' compensation retali-
ation claim, the magistrate decided that Lawrence
had not complied with R.C. 4123.90 and thus, the
court did not have subject matter jurisdiction. Addi-
tionaily, it found that Lawrence could nct establish
& genuine issue of material fact on that claim. Cn
the racial discrimination claim, the magistrate de-
cided Lawrence could not establish a genuine issue
of material fact on that ¢laim. As to the arguments
about the validity of the Agreement, waiver and ju-
dicial estoppel, the megistrate found that the Agree-
ment was 2 “Last Chance” agreement and that the
waiver provision in the Agreement barred the suit.
It dlso found that judicial estoppel barred the suit.

"~ Consequently, it found that summary jadgment was

appropriate on Counts I and IT of the complaint.

" {16} Lawrence filed timely objéctions to ail
the above findings made by the magistrate. Young-
stown filed a résponse to those objections. The trial
court overruled the objections and affirmed the ma-
gisirate's de_cisi'on. However, it did not address all
the reasons why the magistrate found that SUINMATY
Judgment was warranted for. Youngstown, rather it
stated: ' ‘

{917} “The Court finds that there are no genu-
ine issues of material fact as to these claims under
Counts I and II brought against Youngstown by
Kejth Lawrence and that reasonable minds can
come to but one conclusion: that even construing
the evidence in favor of Lawrence, Youngstown is
entitled to judgment as a matter of law on these twa
remaining claims.” 10/21/09 J.E.

{f 18} Lawrence timely appeals the trial

court's grant of summary judgment.

STANDARD OF REVIEW
{% 19} An appellate court reviews a trial court's
surmmary judgment decision de novo, applving the

szame standard used by the trial court. Ohio Gove,

Risk Mgz, Plan v. Harrison, 115 Ohio St 3d 241,

2007-Ohio~4948, § 5. A motien for summary judg-

ment is properly granted if the court, upon viewing
the evidence in a light most favorable to the party

against whom the motion is made, determines that:

{1) there are no genuine issues as to any rmaterial

facts; (2} the movant is eatitled to judgment as a

matter of [aw; and (3) the evidence is such that
reasonzble minds can come to but one conclusion

and that conclusion is adverse to the opposing
party. Civ.R. 56(C); Byrd v. Smith, 110 Ohico St.3d
24, 2006-Ohio-3455, 9§ 10. When a court considers

& motion for summary judgment the facts must be
teken in the iight most favorable to the nonmoving
party.  Temple v. Wean United, Inc. {1977, 50

Ohia $t.2d 317, 327.

{920} With that standard in mind, we now turn

-te the arguments raised. However; foriease of dis:

cussion and due to the dispositive nature of some of
the arguments presented, the assignments of error -
are addressed slightty out of order.

SECOND ASSIGNMENT OF ERROR

*4 {21} “THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN FA-
VOR OF DEFENDANT-APPELLEE BASED
UPON A FINDING THAT LAWRENCE FAILED
TO TIMELY SUBMIT A 90 DAY NOTICE TO
THE CITY OF YOUNGSTOWN THAT HE
CLAIMED THE CITY VIOLATED ONIO RE-
VISED CODE SECTTON 4123.90.>

{22} R.C. 4123.90 states in pertinent part:

{Y 23} “No smployer shall discharge, demote,
reassign, or take any punitive action against any
employee because the employee filed a claim or in-
stituted, pursued or testified in any proceedings un-
der the workers' compensation act for an mjury or
accupational disease which occurred in the course
of and arising out of his employment with that cm-
ployer. Any such employee may file an action in
the common pleas court of the county of such em-
ployment in which the relief which may be granted
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shall be limited to reinstatement with back pay, if
the action is based upon discharge, or an award for
wages lost if based upon demotion, reassignment,
or punitive action taken, offset by carnings sub-
sequent to discharge, demotion, reaséignment, oT
punitive action taken, and payments raceived pursu-
ant to section 4123.56 and Chapter 4141. of the Re-
vised Code plus reasonable attorney fees. The ac-
tion shail be forsver barred unless filed within one
hundred eighty days imfnediately following the dis-
charge, demotion, reassignment, or punitive action
taken, and no action may be instituted or main-
fained unless the employer has received written no-
tice of @ claimed violation of this paragraph within
the ninety days immediately following the dis-
charge, demotion, reassignment, or punitive adtion
faken.” R.C. 4123.90 (Emphasis Added).

{f 24} Our focus in this assignment of error

"+ deals with the emphagizéd portion of the above stat-

ute. Specifically, we must determine when the dis-

charge is effective: Is it the actial date of discharge .

or is it when the employee receives notice of the
discharge? ' ‘

3

{1 25} Courts have indicated that the ninety
day notice requirement and one hundred eighty day
filing requirement in R.C. 4123.90 are mandatory
~and Jurisdictional.” Parkam v. Jo-Ann Siores,: Inc,
9th Dist. No. 24749, 2009-Ohio-5944, § 17; Grib-
bons v. Acor Or'rhopedic, Inc., 8th Dist. No. 84212,
2004-Ohio-5872, § 17-15.

{4 26} There is a split among the districts as to
when the ninety day time lumit begins to run. The
Sixth and Eleventh Appellate Districts have held
that the date of notice of the termination is con-

trolling-for computing both the ninety day notice:

requirement and the one hundred eighty day filing
requirement in R.C. 4123.90. Mechling v. K-Mart
Corp. (1989), 62 Ohio App.3d 46, 48-49; O'Rourke
v. Collingwood Health Care, Inc. (Apr. 15, 1988),
6th Dist. No. L-87-345. The Eleventh Appellate
District explained that to find otherwise would be
unreasonabie and would be fundamentally unfair.
Mechling, supra, at 48. In holding as such, it guoted

the Chio Supreme Court for the proposition that
formal rules of pleading and procedure zre not ap-
plicable to workers' compensation proceedings and
that an injured employee’s claim should not be un-
justly defeated by a mere technicality. /d. quoting
Toler v. Copeland Corp, (1983), 5 Ohio $t.3d 88,
91. AMechling also quoted Toler for its indication
that that policy iz consistent with the General As-

‘sembly’s expressed intent in R.C. 4123.95 that R.C.

Chapter 4123 should be liberally construed in favor
of the claimant. fd.

*5 {9 27} Conversely, the Eighth, Ninth, and
Tenth Appellate Districts have stated that the offi-
cial date of termination, not the date the employee
received notice of the termination, is the date the
ninety day notice and one hundred eighty day filing
requirements in R.C. 4123.90 commence. Parham,
supra, at § 18-21; Butler v. Cleveland Christian
Hoine, 8th Dist. No. 86108; 2005-Ohio-4425, 9 8
Gribbons, supra, at § 18; Browning v. Navistar In-
ternatl. - Corp. (Taly, 24, 1990), [0th Dist. No.
89AP-1081. The Giibbons court, when addressing
the argumient that R:C. 4123.90 should be [jberally
c'onstfued,' stated;’

{Y 28} “The statute of limitaticns' provision
centained in R.C. 4123.90 is not ambiguous; there-

- fore, the literal - construction provision of R.C.

4123.95 has no application.” Gribbons, supra, at q
18,

{§ 29} Furthermore, these districts, in coming
ta the conclusion-that the ninety day notice require-
ment begins on the date of discharge, have also
consistently stated that Ohio courts have refused to
apply a discovery rule to R.C. 4123.90, Parham,
supra, at §'20-21 (discovery rule used in the sense
that employee is to be aware of all facts by employ-
er 5o that he or she is aware of cause of action un-
der R.C. 4123.90); Gribbons, supra, at § 17
{discovery rule vsed in sense that discavery is of
the termination, not of a cause of action under R.C.
4123.90).

1 30} Cansidering the language of the statute
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we embrace the approach taken by the EHighth,
Ninth and Tenth Appellate Districts, rather than the
approach taken by the Sixth and Eleventh Appellate
Districts. As to the ninety day notice requirement,
the statute quoted above specifically states “ninety
days immediately folowing the discharge, demo-
tion, reassignment, or punitive action taken.” This
language clearly references the date of discharge,
not notice of discharge. If the General Assembly
had intended the time periods to begin to run upon
notice of dischargé, the statute could have casily
been written to indicate as such. Accordingly, we
find that the time limits begin to run on the effect-
ive date of discharge.

{9 31} That said, it is acknowledged that R.C.
4123.95 does state that R.C. 4123.02 to R.C.
4123.94 must be liberally construed in favor of em-
ployees and the dependents of deceased smployess.

"~ Bowever, o liberaily. construe this unambiguous -
statute to mean the notice of discharge, this court

- would have'to add the words “notice of™ in front of
the word discharge. As the Suprems Court has
- noted, “a-cotrt may not add words to an unambigu-
ous statﬁfé: but must apply the statute as wiitten.”
Davig . v Davis, 115 Ohio 8t3d 180,
2007-Chio-5049, § 15. o ‘

19 32} We acknowledge that gur holding that
the ninety day notice time begins & run on the dite
of discharge and not the date of notice of discharge
might give employers the incentive to not notify the
employee until after ninety days have passed.
However, in the case before us, there is no clear al-
legation that Youngstown withheld the letter of ter-
mination for the purpese of preventing Lawrence
from filing a suit. Even if we accept Lawrence's
position that he did not receive notice of his termin-
ation until February 19, 2007, he had forty-nine
days to get the notice of claims Jletter to the city.
Furthermore, we note that the complaint was filed
within the requisite one hundred eighty day time
[imit. Thus, any potential delay on the part of
Youngstown did not prevent Lawrence from carn-
plying with the filing time hmits. This is nof a situ-

ation were it could be found that the employer in-
tentionally withheld the notice of discharge from
the employee In an atternpt to protect itself from ii-

ability.

*6 {§ 33} Consequently, we hold that the
ninety day notice requirement of R.C. 4123.90 be- '
gins on the date of discharge. The termination letter
dated January 9, 2007, clearly indicates that
Lawrence's effective date of termination was Janu-
ary 9, 2007, See Butler, 8th Dist. No. 86108,
20035-Ohio-4425, at § § (stating that the date on the
discharge letter is the date of discharge). Thercfore,
as per the language of the statute, the notice of
claims letter had to be received within ninety days
of January 9, 2007. Or in other words, Youngstown
had to receive it no later than April 9, 2007.
Lawrence's notice of claims letter was received
April 17, 2007 and, as such, was untimely. Accord-
ingly, the trial-court did not. have jurisdiction over
the workers' compensation retaliation claim and
summary judgment was proper. This asstgnment of
error lacks merit.

THIRD ASSIGNMENT OF ERROR

{§ 34} “THE TRIAL COURT ERRED IN
GRANTING . SUMMARY JUDGMENT IN FA-
VOR OF DEFENDANT-APPELLEE BASED
WHERE THERE WAS DIRECT EVIDENCE OF
UNLAWFUL RETALIATION AGAINST
LAWRENCE FOR FILING HIS WORKER'S
COMPENSATION CLAIMS.” '

FOURTH ASSIGNMENT OF ERROR

{§ 35} “THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN- FA-
VOR OF DEFENDANT-APPELLEE BASED
UPON A FINDING THAT LAWRENCE FAILED
TO ESTABLISH A PRIMA FACIE CASE OF UN-

LAWPUL RETALIATION AGAINST HIM FOR

FILING WORKER'S

COMPENSATION
CLAIMS.” :

 FIFTH ASSIGNMENT OF ERROR
{§ 36} “THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN FA-
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VOR OF DEFENDANT-AFPPELLEE WHERE
THERE WAS SUBSTANTIAL EVIDENCE IN
THE RECORD THAT THE REASON FOR DIS-
CHARGE PROFERRED [SIC] BY THE CITY OF
YOUNGSTOWN WAS PRETEXTUAL.”

{9 37} The third, fourth and fifth assignments
of error address the merits of the workers' compens-
ation retaliation claim. Due to our resclution of the
second assignment of error, these assignments of
error are moot and, as such, will not be addressed.
App.R. 12(AX1)(6). |

SIXTH ASSIGNMENT OF ERROR

(4 38 “THE TRIAL COURT ERRED IN

GRANTING SUMMARY JUDGMENT IN FA-

VOR OF DEFENDANT-APPELLEE BASED

UPON A FINDING THAT LAWRENCE DID

NOT ESTABLISE A PRIMA FACIE CASE OF
RACIAL DISCRIMINATICN.”

{f 39} In general, a prima facie case of racial

discrimination requires & plaintiff to establish that
he or she: (1) is a member of a protected class; (2)

suffered an: adverse empldymeﬁt-acﬁen;" (3) was
qualified for the position either lost or not gained;
and (4) cither he was replaced by someong outside
the protected class or 4 non-protected similarly situ-
ated person was treated better. MeDonmell Douglas
Corp. v. Green (1973), 411 U.S. 792, See, also,
Farris v. Port Clintor: School Dist.,, 6th Dist. No.
0OT-05-41, 2006-Ohio-1864, § 50. The burden is on
the employee to prove the prima facie case of racial
discrimination. MeDonnell Douglas, supra, at 802.

{§ 40} Tt is undisputed that Lawrence meets the
first two" elements of the McDonnell Douglas test.
He is an African American and that he was termin-
ated.

*7 {441} The third element is gualification for
the position. Youngsiown offers evidence that he
was not qualified for the position because his Ii-
cense was suspended. It zlso contends that his pre-
vicus write-up for not properly reporting off is
evidence that he did not perform his job satisfactor-

ily. Mastroprietro Aff. § 8. Lawrence, on the other
hand, attempted to present evidence that he was
qualified for the position and that he performed his
job satisfactorily. In his own zffidavit attached to
his motion in opposition to summary judgment,
Lawrence refcrences a letter of recommendation
written from Jones, Superintendent of Streets, that
Lawrence claims shows that he parformed his du-
ties satisfactorily. The letier shows that Jones was
the General Foreman of the Strest Department un-
der former Mayor George McKelvey. In the letter,
Jones states that Lawrence is highly recommended
for 2 position as a laborer or mainfenance worker,
and that Lawrence learned new tasks guickly and
was able to complete assignments without constant
supervision. Lawrence also provided affidavits
from other laborers that stated that Lawrence could
have performed his duties as a laborer without driv-
ing. Moody Aff. § 3; Large Aff. § 3. Those affi-

- davitd refared to other” sfnployess who were not

discharged when their licenses were suspended.
Maody Aff. § 4; Large AFE. 4. -

{9.42} The above evidence creates a factual is-
sue of whether Lawrence was qualified for the posi-
tion when his license was suspended. While Moody
and Large are not supervisors and are only laborers,
their affidavits indicate that Lawrence could have
performed the duties of a laborer without a drives's
license. Those statements are the opinion of his fel-
fow workers. The statements may be somewhat
speculative because those employees are not in the
position of authority to draw such a conclusion that
an en";ployee could still perform the work without a
license. Aithough Moody and Large's testimony
might not carry much weight, when viewed in the
light most favorable to Lawrence, the statements do
tend to show an issue as to whether he was guali-
fied. Thus, it appears Lawrence presented enough
evidence to survive summary judgment on the third

element.

{9 43} That said, he fails to offer a genuine is-
sue of material fact to survive the fourth element of
the AdcDonnell Douglas test. Under the fourth ele-
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ment, Lawrence makes two separate arguments as
to how non-profected similarly situated persons
were treated better,

{§ 44} In his first argument he contends that
non-protected similarly situated emplovees were
only given a ninety day probationary period, not 2
vear probationary period. Those employees were
Boris, Cooling, and Rogers.

{945} As to Boris and Cooling, the magistrate
explains in paragraph forty-nine of its opinien that
they were new emplovees, not rehires. That factnal
conclusion is confirmed by Lawrence's testimony.
Lawrence Depo. 95-96. The requirement of simil-
arly situated requires the comparators to be simil-
arly situated. in all respects. Miichell v. Toledo
Hosp. (C.A6, 1992), 964 F2d 577, 583. Con-
sequently, since they are new employees and he

was. a.rehire, those. emplovees were not su"mlarly o

sﬂ:uated

Y {4 46} At this point, we note-that Lawrence
_finds faults with Youngstown's posmon that it re-
" hited hitn. He contends that he was 2 new r:mpioy- )

ee. He cites the introduction of the \_mploymen’c
agreement to support that posmon

1§ 47} The introduction to the Employmcnt
Agreement states that Lawrence has “no present
entitlement to being * * * rehired by the City.” Fol-
lowing that statement the Agreement states:

{f 48} “NOW, THEREFCRE, the partiss to
this Agreement agree as follows:

{949} “L Employer'&; Agreement

{§ 50} “The Bmployer agrees to rehire and ap-
point Employee to the position of driver/laborer in
the Street Department.”

{51} Thus, although this agreement acknow-
ledges that at the time of employment Lawrence
was not entitled to rehire, Youngstown did agree to
rehire him. Consequently, without any other evid-
ence, Lawrence's claim that he was a new hire and

not a rehire fails by the clear language of the em-
ployment contract he signed. Thus, his argument
that he was similarly situated to Boris and Cooling

fails,

{9 52} However, as to Rogers, Lawrence was
similarly sttuated. Rogers was rehired by Young-
stown after having been previously laid off
Lawrence Depo. 25, 96, Upon his rehire, Rogers
was not required to sign an agreement that subjec-
ted him to one year probation, rather he was subject
to the ninety day probationary period. Lawrence’
Depo. 96. Thus, Lawrence was treated differently
than Rogers by having to sign an extended prdba—
tlonary period.

{9 53} Despite the fact that he was similarly
situated to Rogers, Lawrence cannct establish the
fourth element of MeDonnell Douglas. The fourth

element requires evidence that 2 nmon-profected .

similarly situated person was treated better. Regers
is Hispanic. Lawrence Depo. 25. Thus, he is a pro-
tected employee and doés not prov;dc evidence of
discrimination. Sanflaﬂ'o v. Tool &  Die Systems,
The. (N Ohio 2010), HW.D. Ohic Mg,
1:09-CV-1224.

{9 54} Lawrence failed to offer evidence of
any other employee who could qualify as similarly
gituated, Thus, for those reascns, Lawrence cannot
show that the implementation of the extended pro-
bationary period was done on the basis of race.

(Y 55} His second argument under the fourth
element of the MeDonnell Douglas test is that he
was tredted differently than other similarly situated
employees who had their license's suspended. He
was discharged, while they were not. Those em-
ployees were Ceriimele, Carter, Cox and Shade.
Moody Aff. § 4; Large AfT. § 4.

{9 56} The record reflects that all four of those
workers had their licenses suspended and were not
terminated because of that suspension. Carter, Cox
and Shade were not under the probaticnary period,
however, as to Cerimele the record indjcates that

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

..']4-



Pége &

Siip Copy, 2011 WL 773422 (Ohio App. 7 Dist), 2011 -Ohio- 998

(Cite as: 2011 WL 773422 (Ohio App. 7 Dist.))

Lawrence does not know whether he was under the
probaticnary period when his license was suspen-
ded. Lawrence Depo. 98-99, 102. Youngstown
maintains he was not under a probationary period.
As stated above, the requirement of similarly situ-
ated requires the comparators to be similarly situ-
ated in all respects. Mitchell, 964 F.2d at 583. Thus,
to be similarly situated the other empleyee also had
to be under the probationary period at the time that
employee's Hcense was suspended. Considering the
evidence presented, we cannot find that those ern-
ployees were similariy situated to Lawrence since
there is no evidence that any of the mentioned em-
ployees were under the probationary period when
their license was suspended.

*9 [§ 57} However, even if we were to con-
clude that they were similarly sitnated, Lawrence
still cannot establish the fourth element of the M-

© Donnell Douglas test, Cerimele is Cancasian, whils,

the others are African American. Lawrence Depo.
98-29; McKinney Affidavit § 6. Lawrerce cannot
“use Cerimele to show race discrimination when the
other three employess wha were African American
were treated exactly the same as Cerhﬁéfé, i.e. none
of them were discharged based upon the suspen-
sioni. The fact that other African Americans wefe
treated the same as the Cancasian demonstrates that
Lawrence's discharge was ndt based on his African

‘American race.

{§ 58} Consequently both of Lawrence's argu-
ments under the fourth prong of MeDonnell
Douglas test fail and accordingly, he cannct show a
prima facie case of race discriminztion. This as-
signment of error lacks merit.

SEVENTH ASSIGNMENT OF ERROR
9 39} “THE TRIAL COURT ERKED.IN
GRANTING SUMMARY JUDGMENT IN FA-
VOR OF DEFENDANT-APPELLEE BEASED
UPON A FINDING THAT THE PROFERRED
[SIC] REASON FOR LAWRENCES DIS-
CHARGE WAS NOT PRETEXTUAL.”

{9 60} The arguments made in this assignment

of error only need to be addressed if we find that
Lawrence established a prima facie case of race dis-
crimination. In the sixth assignment of error we
found that Lawrence failed to esfablish a prima
facie case. Thus, this assignmenf of error is
rendersd moot, and will not be addressed. App.R.

12{A)(1)(e).

FIRST ASSIGNMENT OF ERROR

{{ 61} “THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN FA-
VOR OF DEFENDANT-APPELLEE BASED
UPCN A FINDING THAT LAWRENCE'S
CLAIMS OF UNLAWFUL RETALIATION FOR
FILING WORKER'S COMPENSATION CLAIMS
AND  RACIAL DISCRIMINATION WERE

WATVED.”

{4 62} This assignment of error deals with the
purparied” “Last  Chance. Agreement” Lawranee
signed upon his rehire. The trial court determined
the agreement validly waived his right to seek legal _
recourse for terminating him within the one year
probationary period. As such, it determined that.

" both the workers' compensation retaliation and ra-

cial discrimination claims were barred.

{9 63} Cur resclution of the Second and sixth
assignments of error indicates that summary judg-
ment was properly granted on both the workers'

" compensation retaliation and racial discrimination

claims. Censequently, ‘this assignment of error is
rendered moot and will not be addressed. App.R.

12(A)(1)(c).

EIGHTH ASSIGNMENT OF ERROR
(4 64} “THE TRIAL COURT ERRED IN
GRANTING SUMMARY JUDGMENT IN FA-
VOR OF DEFENDANT-APPELLEE BASED
UPON A FINDING THAT LAWRENCE'S
CLAIMS WERE BARRED BY THE DOCTRINE
OF JUDICIAL ESTOPPEL.”

{4 65} As one of its reasons for granting sum-
mary judgment, the magistrate determined that judi-
cial estoppel barred both claims because Lawrence
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did not include the claims in his bankruptcy petition
or in the amended schedulss to the bankruptey peti-
tion. Under this assignment of error, Lawrence ar-
gues that that determination is erroneous.

10 {§ 66} As explained under the first assign-
ment of error, our resolution of the second and sixth
assignments of error indicates that the grant of swm-
mary judgment on both claims was appropriate for
other reasons. Thus, the arguments made under this
essignment of error are moot and will rot be ad-
dressed. App.R. 12(A)(1)(c).

CONCLUSION
{7 67} For the reasons expressed above, sum-
mary judgment was correctly granted on both the
wotkers' compensation reteliation and racial dis-
crimination claims. The trial court lacked Jurisdic-
tion over the retaliation claim because Lawrence

did not-comply with R. C. 4123.50's ninety day no- - _ .

'hce requitement. Lawrefice failed to establish &
prima facie case of race discrimination. Accord-
ingly, the second and sixth assmnmcnts of error

tack .merit. All other aﬁswnments of error are .

rendered moof.-

{4 68} For the foregoing reasons, the judgment
of the trial court is hereby affirmed.

WAITE, P.I, and DeGENARO, I, conour.

Ohio App. 7 Dist.,2011,

Lawrence v. Youngstown

Slip Copy, 2011 WL 773422 (Chia App 7 Dist.),
2011 -Ohio- 998
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P
Court of Appeals of Ohic, Eleventh District, Trum-
bull County.
MECHLING, n.k.a. Edenfield, Appeliee,
v

K-MART CORPORATION, Appellant.

No. 3988,
Decided March 6, 1989,

Former employes brought action alleging
wrongful discharge for filing a workers' compensa-
tion claim. The Court of Common Pleas, Trumbull
County, entered judgment for former employee and
appeal was taken. The Court of Appeals, Randall L.
Basinger, I, sitting by assignment, held that: (1)
limitations period for filing action began on dafe
former employes received notice of discharge,
rather than date appearing on discharge notice, and
(3) Téinstatement of benefits could.be ordered, even
though not specifically provided for in applicable
statute. : o

Affirmed.
Parrino, 1., dissented with opinicn.
" West Headnotes
.[1] Limitation of Actions 241 €==46(7)

241 Limitation of Actions
24111 Computation of Period of Limitation
241TI{A) Accrual of Right of Action or De-

41k46 Contracts in General
241k46(7) k. Contract of Employment.
Most Cited Cases
Period for filing claim of wrongful discharge
based on taking of workers' compensation claim
began to run from date that worker received potice
of discharge, rather than date appearing on notice.
R.C. § 4123.90.
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[2] €==863(2)

231H Labor and Employment
23 THVTIT Adverse Employment Action
231HVIII(B) Actions
231Hk839 Evidence
23 1Hk863 Weight and Sufficiency
231Hk8463(2) k. Exercise of Rights
or Duties; Retaliation. Most Cited Cases
(Formerly 255k40(4) Master and Servant)
Evidence, although conflicting, supported trial
court's decision that employee had been discharged
for filing workers’ compensation claim. R.C. §
4123.90.

[3] €866

2317 Labor and Employment
" 931 AVIIL Adversé Employiment Action
231HVII(B) Actions
231 Hk864 Monetary Relief; Damages
231H866 k. Grounds and Subjscts.
Most Cited Cases l ‘
{Formerly 255k41(1) Master and Servant)

Employee who had been discharged for filing
of workers' compensation claim was entitled to re-
instatement of bepefits, even though that remedy
was rot specifically mentioned in statute setting
forth remedies for wrongful discharge. R.C. §
4123.90.

*+557 *46 W, Leo Keating, Warren, for appellee.

Tglianne Piston and Timm H. Judsoh, Cleveland,

for appeliant.

*47 RANDALL L. BASINGER, Judge.

Appellee, Diane Mechling, was hired by appel-
lant, ¥-Mart Corparation, on August 24, 1982, On
Tune 18, 1983, appeliee sustained an injury during
the course of and arising out of her employment.
She was treated by Dr. Novosel, her family physi-
cian, and was instructed to discontinue work for

one week.
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On June 28, 1983, appellee filed a workers'
compensation claim. Appellant certified that claim
and has continued to pay to appellee temporary
totzl compensation.

On July 2 and July 5, 1983, appelles visited Dr.
Novosel's office. He indicated she should remain
off work until Fuly 10 and could return to work July
11, 1983. On July 8, appellee was treated by Dr.
Pannozzo and filed a request to change physicians
from Novosel to Pannozzo. ’

On July 14; 1983, appellee received treatment
from Dr. Fames, retained by appellant to conduct
pre-employment and return-fo-work examinations
for industrial injuries. Based upon the regults of the
examination, Dr. James extended appellee's disabil-
ity to July 18, 1983. Based upon subsequent exam-
inations, . James, who was appellee’s doctor of
recurd, extended disability through August 13,
1983, On Auvgust 12, 1983, Dr. Fames examinéd ap-
pellee and reiterated that she could return to work

o August 15.

‘Appcilee returped to work on the 'iSth, but
after experiencing back spasms, she attempted to
schedule an appointment with Dr. Tames. The doc-
tor refused to schedule the appointiment, noting ap-
pellee would experience some discomfort.

Appellee continued to work, and on August 19,
1983, she discussed her injury with the personnel
manager. Appellee was reassigned to work in a dif-
ferent division at the facility.

On August 29, 1983, appellee returned tc her
original duties. On September 2, 1983, after being
unable to schedule an appointment**558 with Dr.
Tames, appellee again visited Dr. Novosel for her
injury. Following that examination, the doctor took
appellee off work until September 19, Appellee
presented the note from Dr. Novoesel to appellant.
Appellee was informed that the notification was not
acceptable because Dr. Novosel was not the doctor
of record and because the note contained no specif-
ic diagnosis. Appellee was also advised that'any ab-

_ing assignments of error:
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gence from work would be considersd personal

time.

Based upon the examinztion by Dr. Novosel,
appellee was absent from work on September 6§, 7,
and 8. She did not call in and report off pursuant to
the company handbock. COn the following day, ap-
pellant drafted a separation agreement, dating it
September 9, 1983.

*48 On March 9, 1984, one hundred and
eighty-two days after September 9, 1983, appellee
filed a complaint alleging she had been discharged
for filing a workers' compensation claim in viola-
tion of R.C. 4123.90.

Appellant filed a motion for summary judg-
ment based upon the untimeliness of the complaint.
The court denied that motion.

On Septerpber 21, 1987, a bench tral took
place and judgment was entered for appellee on Oc-
tober 21; 1987.'7 The court concludsd appelice had _
been wrongfully diséhafged and ordered her rein-
stated with all rights, privileges and benefits jost .
since her discharge, excluding back wages. Appel-
lant appezled that decision based upon the follow-

“I. The trial court erred in overruling defend-
ant-appeilant's motion for summary judgment.

" 2, The trial court's findings that K-Mart's dis-
charge of plaintiff-appellee violated R.C. 4123.90
is against the manifest weight of the evidence.

- “3. The trial cowrt- erred in reinstating the
plaintiff-appellee certain employee benefits.”

[1]In its first assignment, appellant argues that
this cause is time barred. Appellant suggests that
the time fo file began to run on September 9, 1983,
and that March 9, 1984, the date the complaint was
filed, was one hundred and eighty-two days after
the termination.

R.C. 4123.90 provides in part:

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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« # % % Quch action shall be forever barred un-
less filed within one hundred eighty days immedi-
ately following the discharge, demotion, reassign-
ment, or punitive action taken, and no action may
be instituted or maintained unless the employer has
received writien notice of a claimed violation of
this paragraph within the ninety days immediately
following the discharge, demotion, reassignment, or
punitive action taken.”

Appellant argues that the actual date of dis-
charge and not the date of notice is controliing. The
appellee was not notified of her discharge until
‘September 19, 1983, when she returned to work. As
a matter of fundamental fairness, it would ssem un-
reasonable for the period of time for the filing of an

- action to begin without any notice to the individual.

The Ohio Supreme Court in Foler v. Copeland

Corp, (1983), 5 Ohio St.3d 88, at 91,5 OBR.140, at

147, 448 N.E.2d 1386, &% 1389, stated:

“This cotrt has previmis[y expressed the view
that formal rules of pleading and procedure are not
applicable "fo”woikers' compensation proceedings.
W.5. Tyler Co. v. Rebic (1928), 118 Ohio 5t 522
161 N.E. 760]; Kaiser v. Indus. Comm. (1940), 136
Olifo St. 440, 444 [17 0.0. 22, 24, 26 N.E.2d 449,
452]. An *49 injured employee's claim should not
be unjustly defeated by a mere technicality. Roma
v. fadus. Comm. (1918), 97 Ohio St. 247 [119 N.E.
461]. This policy is consistent with the General As-
sembly's express intent that R.C. Chapter 4123 be
liberally construed in favor of the claimant.”

For similar reasons, we find it inappropriate to
apply technical standards to defeat appellee’s claim
in the case sub fudice.

In the within case, ten days elapsed from the
date of termination to the time of notice to the ap-
pellee, The filing of the claim in this case would be
precluded if appellee were charged with the running
of the statute®**33% for that period. We feel such a
result is not the intent of the statute nor is it funda-
mentally fair. We therefore hold that the one hun-
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dred eighty day time period begins on September
19, 1983. The complaint filed by appellee on March
9, 1984, therefore, falls within the statutory one
hundred eighty day limitation.

Appellant's first assignment of error is not
well-taken and is hereby overrnled.

2] Appellant next argues that the decision is
agiinst the menifest weight of the evidence. The
standard for reversal by an appellate cowrt is noted
in C.E Morris Co. v. Foley Construction Co.
(197¢), 34 Ohlo St2d 279, 8 0.0.3d 261, 376
N.E.2d 578, syilabus, where the Ohic Supreme
Court held:

“Judgments supported by some competent,
credible evidence going to all the essential elements
of the case will not be reversed by a reviewing
court as being against the manifest weight of the

evidence.”

Appellee. offered testimony that she was dis-
charged for ﬁfing 2 claim. While contradictory
testiaony was offered by appellani, the weight to '
be given all the testimony"is a decision for the trier
of fact.

We will not substitute our opinion for that of
the trier of fact who was i a better position to
weigh the credibility of the witnesses and to make a
determination in this case. The trial court's decision
was supported by competent, credible evidence and
must be upheld. As such, it is not against the mani-
fest weight of the evidence.

Appellant's second’ assignment of emor is
without merit and is hereby overruled.

[3] In the third assignment of error, appellant
suggests that the trial court incorrectly ordered rein-
statement of benefits. This argument assumes that
the employee was wrongfully discharged and the
claim timely filed, both positions adopted by this
court.

R.C. 4123.90 provides in relevant part:

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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*50 “ * * ¥ Any such employee may file an ac-
tion in the common pleas court of the county of
such employment in which the relief which may be
granted shall be limited to reinstatement with back
pay, if the action is based upon discharge, or an
award for wages lost if based upon demotion, reag-
signment, or punitive action taken * * %7

The statute is silent as to reinstatement of bene-
fits. However, one may infer that the intent of the
legislation is to return the employee to the same po-
sition as he would have been had he not been dis-
charged. It would be unreasonable for an employer
to benefit from the wrongful discharge of an em-
ployee.

The trial court ordered reinstatement with all
rights, privileges and benefits lost since dischargs,
exclading back wages. No prohibition exists pre-
. cluding such ary order under the statute. On the con-

trarj;, it would seem that such an order would be ap-

propriate, The arguments of appellant are therefore
without mefit,

" Appéllant's third adsignment is not well-takes, -
Judgment qffirmed.

STILLMAN, P.J., concurs.

PARRINO, T., dissents.

RANDALL L. BASINGER, of the Court of Com-
mon Pleas of Putnam County, sitting by assign-
ment,

SAUL G. STILLMAN, P.J, retired, of the Eighth
Appellate District, sitting by assignment.
THOMAS J. PARRINO, I, retired, of the Eighth
Appellate District, sitting by assignment.

THOMAS . PARRINO, JTudge, dissenting.

Since [ disagree with the majority's resolution
of appellant's first assignment of error and with
their affirmance of the trial court's judgment, I must
respectfully dissent.

App,ei[ée brought this action against appellant
clalming she was wrongfully discharged from her
job. The action was brought pursuant to the relief
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preseribed in R.C. 4123.80. It is clear that ap-

ellee's %560 complaint was filed one hundred
eighty-twe days after she was discharged from her
job, R.C. 4123.90, however, specifically provides
that a party seeking relief under this stztute must
file a complaint in the court of common pleas with-
in one¢ hundred *51 eighty days immediately fol-
lowing 2n unlawful discharge, The time limimtion
within which such an action must be brought is
clear and unambiguous.

The majority opinion holds that the time bar
provision of this statute did not comimence on the
dete that appeilee was discharged but rather com-
menced on the date that she first learned she was
discharged. In so doing, the majority seeks to apply
a judicially created discovery rule. I cannot agree
with this conclusion.

Three-appellate- courts of this state have de-
clined to apply a discovery rule when construing
the time bar limitations contained in R.C. 4123.90,
Griffith v. Allen Trailer Sales (Oct. 18,7 1984), Lo-
rain App. No. 3630, uareported, 1984 WL 3986; -
Guy v Lykins (Nov. 27, 1985), Belmont App. No.
B-22, unreported, 19835 WL 3965; Jackson v. Cenit-

© ral Okio Transit Authority (Qct, 9, 1986), Franklin

App. No. 86AP-459, ugreporied, 1986 WL 11298, I

- find the reasoning in these case € persuasive,
find th g ini these cases to be persuasive

Accordingly, T would sustain appeilant’'s first
assignment of error and find that the trial court
should have granted appellznt's motion for sum-
mary judgment because the limitation period re-
cited in R.C. 4123.90 had already expired when ap-
pellee filed her complaint. Therefore, I would re-
verse the judgment of the trial court and enter judg-

ment for appeliant.

Ohio App.,1989. _
Mechling v. K-Mart Corp.
62 Ohio App.3d 46, 574 N.E.2d 557

END OF BOCUMENT
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Sixth District, Lucas
County.
Maryann O'ROURKE, Appeilant,
V. .
COLLINGWOOD HEALTH CARE, INC. dba
Marlk's Nursing Home, Appellee.

No. L-87-345.
April 15, 1988.

Appéall‘From Lircas County Common Pleas Court
No. CV 86-2922.

DECISION AND JOURNAL ENTRY

.¥1 This cause is before the court on appeal.

" from a judgmfem of the Lucas Cotnty Gommon
Pleas Court wherein that court granted defendant-ap-
pellee Collingwood Health Care, Inc's thotion for
swivmary judgment and dismissed plaintiff-appel-
lant, Maryann O'Rourke's complaint with preju-
dice.

Appellant filed a timely notice of appeal and
asserts the following as her sole assignment of er-

oI

“I. THE TRIAL COURT ERRED IN GRANT-
ING DEFENDANT'S MOTION FOR SUMMARY
JTUDGMENT, BY FINDING THAT PLAINTIFF'S
DISCHARGE WAS NOT A VIOLATION OF
O.R.C. SECTION 4123 507

Appellant was an employee of appellee since
February 1, 1980. On February 9, 1986, appéliant
suffered acute lumbar strain when assisting a pa-
tient In the course of her employment. Appellant
filed an application for and was awarded workers'

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Warks.
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compensation medical benefits for her injury. Ap-
pellee fully certified the validity of appellant's
claim on her application. In early March, appellant
requested additionel time off and was insiructed by
appellee to obtain medical leave of gbsence in ac-
cordance with the collective bargaining agreement
and company policy. The- collective bargaining
agreement provided, in pertinent part:

“ox ok * eave of Absence for illness upon satis-

factory proof of illness by means of a Doctor's Cer-

tificate shall be granted for a period of up to one
year or a period of time equivalent to the employees
[sic ] seniority, whichever is less. When a leave of
absence 1s [sic ] due to illness extends beyond thirty
(30) days, the émployee will renew the leave of ab-
sence every thirty (30) days by submitting a Doc-

tor's cértificate proving. the on-going illnéss for

gach succee"ding thirty (30) day period.”

-Company policy, promulgated and posted since
October 1984, stated:

“Leave of absence for illness upon satisfactory
proof of illness by means of & medical doctor's or
doctor of osteopathic medicine's certificate shall be
granted for a period of up to one (1} year or a peri-
od of time equivalent to the empleyees [sic ] seni-
ority, whichever is less. When a Jeave of absence
due to illness axtends beyond thirty (30) days, the
employee will renew the leave of absence every

" thirty (30) days by submitting a medical doctor’s or

doctor of osteopathic medicine's certificate proving
an ongoing illness for each succeeding thirty (30)

dey period.”

Appellant informed appellee that the chiro-
practor who was treating her recommended that she
remein at home until March 31. Appellee re-
peatedly advised appellant that the certification of a
chiropractor did not comply with the leave of ab-
sence policy requirements of a medical dector or
osteopathic physician's certification. Appetlant nev-
er obtained the approval of a medical doctor or os-
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teopathic doctor. Due to this failure to comply with
the leave of absence policy, appelles sent a letter
dated March 28, 1986 to appellant, notifying her
that she was discharged, effective April 1, 1986,
Appellant filed a complaint Sepiember 25, 1986, al-
leging that appellee had wrongfully discharged her
in retalietion for her filing for workers'.compensa-
tion benefits, in viclation of R.C. 4123.90.

Initially, we will address zppeliee’s contention
that-appellant's claim is barred by the statute of lim-
itations. R.C. 4123.90 provides in pertinent part
that an employee's action against an employer for
wrongful discharge or other punitive action taken
because the employee filed a claim under the work-
ers' compensation act:

o ¥2 %% ¥ ¥ chall be forever barred unless filed
within one hundred eighty days immediately fol-

lowing suchi- discharge, demotion, reassignment, or .

‘punitive action taken * * ¥

Appellee cites Berarducci v. Oscar Mayer
Fosds Corp. (Aug. 17, 1984), Erie -App. No. E-
84-2, wnreported, for thg proposition that the statute
of himitations began to run on March 28, 1986, the
date of the letter of discharge. However, a major
factual differcnce between BerFarducci and the in-
stant case exists. Mr. Berarducei was notified of his
offer to retire early in persop, at a meeting, rather
than by a letter. Appellant in the instant case was
notified by letter of her discharge. It is unlikely that
she received the letter the same day it was mailed.
Therefore, even assuming that appellant received
the nofification letter the day after its supposed
mailing, fe., March 29, 1986, September 25, 1986
would have been the one hundred eightieth day.
The complaint, being filed September 25, 1986,
was timely. Appellant was not barred by the one
hundred eighty day statute of limitations.

Turning to appellant's assignment of error, ap-

ellant contends that the trial court erred in grant-

ing summary judgment. In order for a trial court to
grant summary judgment, 7t must find:

Page 2

“ % * % (1) that there is no gemine issue as to
any materizl fact; (2) that the oving party is en-
titled to judgment as a matter of law; and (3) that
reasonable minds can come to but ome conclusion,
and that conclusion is adverse to the party against
whom the motion for summary judgment is made,
who is entitled to have the evidence construed most
strongly in his favor.” Harlessv. Willis Day Ware-
housing Co. (1978), 34 Ohio S5t.2d 64, 66.

Appellant alleges that appeflee violated R.C.
4123 .90 by discharging her because she filed a
claim for workers' compensation benefits due fo a
work-related injury. As previously stated, appeliee
maintained that appellant was discharged because -
she failed to comply with company policy by ob-
taining 2 medical leave recommendation from a

‘medical doctor or osteopathic physician.

In essence, appellant claims.that bscause she
filed for workers' compensation benefits and be-
canse under R.C. 4123.651(A) she has “ * * * free

" choice to select such licensed physician as [sThe

may desire j;o: have serve [her] * * ¥ which in-
cludes “having a Chifopi'actor- serve her, R.C.
4734.09, it is impermissible for appellee to require
her to present the certificate of a medical doctor or
doctor of csteopathic medicine to obtain a leave of
absence. We disagree.

Medical leaves of absence and workers' com--
pensation are not synonymous and do not necessar-
ily ooccur simultaneously, Medical leaves of absence
méy be granted for non-work related injurfes as
well as for work-related compensable injuries. Ap-
pellee has a right to promulgate and adopt company
policies and may specifically require the certificate
of a medical or osteopathic doctor in its policy re-
garding medical leaves of absence. This policy does
not strictly apply to work-related injuries but ap-
plies to all employees irrespective of whether they
have applied for workers' compensation benefits.
Appellant could have avoided the discharge by
simply complying with the policy. Thus, since this
discharge was pursuant to the company's medical
leave of absence policy and not due to appellant ap-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Not Reported in N.E.2d, 1988 WL 37587 (Ohio App. 6 Dist.)
{Cite as: 1988 WL 37587 (Ohio App. 6 Dist.)}

plying for workers' compensation benefits, it was
not a retaliatory discharge in violation of R.C.
4123.90. See Vince v. Parma Community General
Hospital (Jan. 21, 1988), Cuyahoga App. No.
53180, vnreported, citing Wilson v. Riverside Hos-
pital (1985), 18 Ohio 8t.3d 8, 11 (Holmes, I, dis-
senting} and other cases cited therein.

Therefore, viewing the evidence in a light most
favorable to appellsnt, summary judgment was ap-
propriately granted,

*3 Accordingly, appellant's sole assignment of
error is found not well-taken.

On consideration whereof, the court finds sub-
stantial justice has been done the party complain-
ing, and judgment of the Lucas County Court of
Common Pleas is affirmed. It 1s ordered that appel-
lant pay the court costs of this appeal.,

A certified copy of this entry shall constituie
the mandate purstiant io.Rule 27 -of the Rules of
Appellate Procedure. See also Supp.R. 4, amended

80,

RESNICK, ?.J., and CONNORS and HAND-
WORK, fI., concur. :

Chio App.,1988.

O'Rourke v. Collingwood Health Care, Inc.

Not Reported in N.E.2d, 1888 WL 37387 (Ohio
App. 6 Dist.)

END OF DOCUMENT
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VUKOVICH, J.

41} Plaintiff-appellant Keith Lawrence appeals the decision of the Mahoning
County Common Pleas Court granting summary judgment to defendant-appellee City
of Youngstown. Multiple arguments are presented in this appeal, however, the
dispositive issues are raised in the second and sixth assignments of error.

92} The second assignment of error addresses Lawrence’s R.C. 4123.90
workers’ compensation retaliation claim against Youngstown. Lawrence maintains
that the magisirate incorrectly concluded that the court lacked jurisdiction over the
retaliation claim because of a purported failure by appellant to abide by the notice
requirement in R.C. 4123.90. [n support of that position, he asserts that while he was
required to give Youngstown written nofice of the claims against it within ninety days of
his dischérge, the ninety day time fimit did not begin to run until he received notice of
the discharge. Since his notice of claims letter was received by Youngstown within
hine‘ty days of when he allegedly received notice of his discharge, he argues that the
court had jurisdiction over the claim.

{3} Youngstown, on the other hand, argues that the ninety day time limit
starts to run on the date of discharge. Accordingly, it assetts that since the notice of
claims letter was received more than ninety days after the date of discharge, the trial
court lacked jurisdiction over the retaliation claim and summary judgment was proper.

{4} Lawrence's sixth assignment of error addresses his r.aoial discrimination
claim against Youngstown. He contends that the trial court incorrectly determined that
there were no genuine issues of material fact as 1o this claim. Specifically, he asserts
that there is a genuine issue of material fact as to whether he was qualified for the
position and that he was treated differently than non-protected similarly situated
employees.

{5} Afier reviewing the arguments presented by each party, as to the
Workers' Compensation Retaliation claim we find that R.C. 4123.90's ninety day notice
requirement is jurisdictional. The statule as written requires written notice of the
claims to bé received within ninety days of the effective date of termination, not within
ninety days of receiving notice of the termination. Accordingly, the ninety day time

limit began on the date of termination.  Thus, since Lawrence’s notice of claims letter
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was not received within that period of time, the workers’' compensation retalia‘cion\c[aim
is barred by the time limits in R.C. 4123.90.

{6} As to the raoia!- discrimination claim, we find that Lawrence cannot
establish a prima facie case of race discrimination. The employees he uses in an
attempt to support his race discrimination claims were not similarly situated and/or
were protected employees. Thus, the evidence he presents does not show that he
was treated differently than a non-protected similarly situated employee.

{7} Consequently, for those reasons and the ones elaborated below, the
judgment of the trial court is hereby affirmed.

STATEMENT OF CASE

{8} lLawrence is an African-American male who was hired by the

Youngstown Street Department (YSD) as a seasonal worker in 1999 and 2000. His
position was a laborer and, as such, he was required to operate power equipment and
automobiles and have a valid Commercial Driver's License. [n 2000, his employment
changed from a seascnal worker to a full-time position. However, Lawrence was laid
off in September 2002 when Youngstown conducted massive fayoffs. From 1999 unti
his layoff, Lawrence made three separate claims for workers’ compensation, he
missed significant hours of work while being off on Injured on Duty status, uiilized
extensive sick hours during that fime, and on one occasion was written up-for violating
Youngstown's reportihg off policy.

_\\1}{}}/ Lawrenoef was rehired by Youngstown in 2006 upon the request of
former Councilman Gillam. Lawrence was required to execute an employment
agreement that extended the typical ninety day probationary period to one year,
provided that Lawrence’s termination during that period could be with or without cause,
and stated that Lawrence was to obtain a valid CDL within the first ninety days of his
probationary period (Exhibit F to Youngstown’s Motion for Summary Judgment —
E:mpfbyment Agreement). The Agreement also contained a waiver provision whereby
Lawrence waived the right to sue Youngstown for ferminating him during the
probationary period.

71{10} in September 2008, Youngstown hired a new Commissioner of Building
ana Grounds, Sean McKinney. McKinney was in charge of overseeing operations of

YSD. Sometime in the winter, he reviewed all employees’ driving records and
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discovered that. La}vrence’s Ohio driver's license was suspended on December 10,
2006 for refusing fo take a breath test for suspected driving under the influence.
McKinney also discovered that Lawrence had failed to advise YSD of his license
suspension. Lawrence was still under his one year probationary period when this
occurred.

9{11} Due to the license suspension, on January 7, 2007, Lawrence was
suspended without pay. Two days later, McKinney advised Mayor Jay Williams and
the City Law Director of his findings and recommended that Lawrence be terminated
from his position with Youngstown. A letter dated that day was signed by Mayor
Williams indicating that Lawrence's employment with Youngstown was terminated
effective January 9, 2007.

12} As a result of the above, on April 17, 2007, counsei for Lawrence sent a
letter to Youngstown indicating that Lawrence intended to sue the city because his
termination was racially discriminatory and constituted unlawful retaliation for filing
workers’ compensation claims. The complaint alleging workers’ compensation
retaliation (Count 1) and racial discrimination (Count I} was filed July 8, 2007.

{13} Following discovery, Youngstown filed a motion for su.mmary judgment
arguing that the trial court lacked subject matter jurisdiction over the workers’
compensation retaliation claim because Lawrence failed to comply with R.C. 4123.80
and that alternatively, Lawrence cannot create a genuine issue of material fact
concerning the retaliation claim. As to the racial discrimination claim, Youngstown
contended that Lawrence cannot create a genuine issue of material fact coAnceming
the claim. As to both claims, it also argued that the employment agreement was a
“Last Chance Agreement” and that the waiver provision in the Agreement relinquished
Lawrence’s right fo sue over his termination. Also, Youngstown argued that
L awrence’s claims are barred due to the doctrine of judicial estoppel because on
Lawrence’s bankruptcy petition and the Amended Schedulle he did not note these
claims.

{14} Lawrence filed a motion in opposition to the motion for summary

judgment. He disputed ali of Youngstown's arguments. The matter was heard by the

magistrate.
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9415} On the workers' compensation retaliation claim, the magistrate decided
that Lawrence had not complied with R.C. 4123.90 and thus, the court did not have
subject matter jurisdiction. Additionally, it found that Lawrence could not eétablish a
genuine issue of material fact on that claim. On the racial discrimination ciaim, the
magistrate decided Lawrence could not establish a genuine issue of material fact on
that claim. As to the arguments about the validity of the Agreement, waiver and
judicial estoppel, the magistrate found that the Agreement was a “lLast Chance”
agreement and that the waiver provision in the Agreement barred the suit. It also
found that judicial estoppel barred the suit. ConseQuently, it found that summary
iudgment was apbropriate on Counts | and I} of the complaint.

{16} Lawrence filed timely objections to all the above findings made by the
magistrate. Youngstown filed a response to those objections. The trial court overruied
the objections and affirmed the magistrate’s decision. However, it did not address ali
the reasons why the magistrate fdund that summary judgment was warranted for
Youngstown, rather it stated: | |

{17} “The Court finds that there are no genuine issues of maierial fact as to
these claims under Counts [ and |l brought against Youngstown by Keith Lawrence
and that reasonable minds can come to but one conclusion: that even construing the
evidence in favor of Lawrence, Youngstown is entitled to judgment as a matter of law
on these two remaining cltaims.” 10/21/09 J.E.

7{18} Lawrence timely appeals the trial court’s grant of summary judgment.

STANDARD OF REVIEW '

1419} An appellate court reviews a trial court's summary judgment decisicn de

novo, applying the same standard used by the trial court. Ohio Govt. Risk Mgt. Plan v.
Harrison, 115 Ohio St.3d 241, 2007-Ohio-4948, §[5. A motion for summary judgment is
_ properly granted if the court, upon viewing the evidence in a light m'ost favorable to the
party against whom the motion is made, determines that: (1) there are no genuine
issues as to any material facts; (2) the movant is entitled to judgment as a matter of
law; and (3) the evidence is such that reasonable minds can come to but one
conclusion and that conclusion is adverse to the opposing party. Civ.R. 56(C); Byrd v.

Srith, 110 Ohio St.3d 24, 2008-Ohio-3455, §[10. When a court considers a motion for
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summary judgment the facts must be taken in the light most favorable to the non-
moving party. Temple v. Wean United, Inc. (1977), 50 Ohio St.2d 317, 327.

{20} With that standard in mind, we now tum to the arguments raised.
However, for ease of discussion and due to the disposiiive nature of some of the
arguments presented, the assignments of error are addressed slightly out of order.

SECOND ASSIGNMENT OF ERROR

{21} “THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT-APPELLEE BASED UPON A FINDING THAT LAWRENCE
FAILED TO TIMELY SUBMIT A 90 DAY NOTICE TO THE CITY OF YOUNGSTOWN
THAT HE CLAIMED THE CITY VIOLATED OHIO REVISED CODE SECTION
4123.90.” |

{22} R.C. 4123.90 states in pertinent part:

{23} “No employer shall discharge, demote, reassign, or take any punitive

action against any employee because the employee filed a claim or instituted, pursued
or testified in any proceedings under the workers' compensation act for an injury or
occupational disease which occurred in the course of and arising out of his
employment with that employer. Any such employee may file an action in the common
pleas court of the county of such employment in which the relief which may be granted
shall be limited to reinstatement with back pay, if the action is based upon dischafge,
or an award for wages lost if based upon demotion, reassignment, or punitive action
taken, offset by eamings subseguent to discharge, demotion, reassignment, or
punitive action taken, and payments received pursuant to section 4123.56 and
Chapter 4141. of the Revised Code plus reasonable attorney fees. The action shall be
forever barred unless filed within one hundred eighty days immediately following the
discharge, demotion, reassignment, or punitive action taken, and no action may be
instituted or maintained unless the employer has received written notice of a claimed
violation of this paragraph within the ninety days immediately following the discharge,
demotion, reassignment, or punitive action taken.” R.C.4123.90 (Emphasis Added).
{24} Our focus in this assignment of error deals with the emphasized portion
of the above statute. Specifically, we must determine when the discharge is effective.
Is it the actual date of discharge or is it when the employee receives notice of the

discharge?
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{25} Courts have indicated that the ninety day notice requirement and one
hundred eighty day filing requirement in R.C. 4123.80 are mandatory and
jurisdictional. Parham v. Jo-Ann Stores, Inc., 8th Dist. No. 24749, 2009-Ohio-5944,
117; Gribbons v. Acor Orthopedic, Inc., 8th Dist. No. 84212, 2004-Ohio-5872, §17-18.

{26} There is a split among the districts as to when the ninety day time limit
begins to run. The Sixth and Eleventh Appellate Districts have held that the date of
notice of the termination is controlling for computing both the ninety day notice
requirement and the one hundred eighty day filing requirement in R.C. 4123.80.
Mechling v. K—Man‘ Corp. (1989), 62 Ohio App.3d 46, 48-48; O'Rourke v. Cdﬁfngwood
Health Care, Inc. (Apr. 15, 1988), 6th Dist. No. |.-87-345. The Eleventh Appellate
District explained that to find otherwise would be unreasonable and would be
fundamentally unfair. Mechiing, supra, at 48. In holding as such, it quoted the Ohio
Supreme Court for the proposition that formai rules of pleading and procedure are not
applicable to workers’ compensation proceedings and that an injured employee’s claim
should not be unjustly defeated by a mere technicality. Id. quoting Toler v. Copefand
Corp. (1983), 5 Ohio St.3d 88, 91. Mechling also quoted Toler for its indication that
that policy is consistent with the General Assembly’s expressed intent in R.C. 4123.25
that R.C. Chapter 4123 should be liberally construed in favor of the claimant. Id.

{27} Conversely, the Eighth, Ninth, and Tenth Appellate Districts have stated
that the official date of termination, not the date the employee received notice of the
termination, is.the date the ninety day nofice and one hundred eighty day filing
requirements in R.C. 4123.90 commence. Perham, supra, al §i19-21, Butler v.
Cleveland Christian Home, 8th Dist. No. 856108, 2005-Ohio-4425, €[8; Gribbons, supra,
at §18; Browning v. Navistar Internati. Corp. (July, 24, 1880), 10th Dist. No. 89AP-
1081. The Gribbons court, when addressing the argument that R.C. 4123.90 should
be liberally construed, stated:

'[[{28} “The statute of limitations' provision contained in R.C. 4123.90 is not
ambiguous; therefore, the liberal construction provision of R.C. 4123.85 has no
application.” Gribbons, supra, at §18.

{29} Furthermore, these districts, in coming to the conclusion that the ninety
day notice requirement begins on the date of discharge, have also consistently stated

that Ohio courts have refused to apply a discovery rule to R.C. 4123.80. Parham,
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supra, at §20-21 (discovery rule used in the sense that employee is o be aware of all
facts by employer so that he or she is aware of cause of action under R.C. 4123.90);
Gribbons, supra, at §17 (discovery rule used in sense that discovery is of the
termination, not of a cause of action under R.C. 4123.90).

{30} Considering the language of the statute we embrace the approach taken
by the Eighth, Ninth and Tenth Appeliate Districts, rather than the approach taken by
the Sixth and Eleventh Appellate Districts. As to the ninety day notice requirement,
the statute quoted above specffically states “ninety days immediately following the
discharge, demotion, reassignment, or punitive action taken.” This language clearly
references the date of discharge, not notice of discharge. If the General Assembly
had intended the time periods to begin to run upon notice of discharge, the statute
could have easily been written to indicate as such. Accordingly, we find that the time
limits begin to run on the effective date of discharge.

{31} That said, it is acknowledged that R.C. 4123.95 does state that R.C.
4123.02 to R.C. 4123.94 must be liberally construed in favor of employees and the
dependents of deceased employees. However, to liberally construe this unambiguous
statute to mean the notice of discharge, this court would have to add the words “notice
of” in front of the word discharge. As the Supreme Court has noted, “a court may not
add words to an unambiguous statute, but must apply the stafute as written.” Davis v.
Davis, 115 Ohio St.3d 180, 2007-Ohio-5049, §15. '

{32} We acknowledge that our holding that the ninety day notice time begins
to run on the date of discharge and not the date of notice of discharge might give
employers the incentive o not notify the employee until after ninety days have passed.
However, in the oasé before us, there is no clear aliegation that Youngstown withheld
the letter of termination for the purpose of preventing Lawrence from filing a suit. Even
if we accept Lawrence’s position that he did not receive notice of his termination until
February 19, 2007, he had forty-nine days to get the notice of claims leiter to the éity.
Furthermore, we note that the complaint was filed within the requisite one hundred
eighty day time limit. Thus, ény -po‘zent}aﬁ delay on the part of Youngstown did not
prevent Lawrence from complying with the filing time limits. This is not a situation
were it could be found that the employer intentionally withheld the notice of discharge

from the employee in an attempt to protect itself from liability.
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{33} Consequently, we hoid that the ninety day notice requirement of R.C.
4123.90 begins on the date of discharge. The termination letter dated January 9,
2007, clearly indicates that Lawrence’s effective date of termination was January 9,
2007. See Butler, 8th Dist. No. 86108, 2005-Ohio-4425, at 18 (stating that the date on
the discharge letter is the date of discharge). Therefore, as per the language of the
statute, the notice of claims letter had to be received within ninety days of January 9,
2007. Or in other words, Youngstown had to receive it no later than April 9, 2007.
Lawrence’s notice of claims leiter was recezved April 17, 2007 and, as such, was
untimsly.  Accordingly, the trial court did not have suresdlc‘uon over the workers’
compensation retaliation claim and summary judgment was proper. This assignment
of error lacks merit. '

THIRD ASSIGNMENT OF ERROR

{34} “THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT-APPELLEE BASED WHERE THERE WAS DIRECT
EVIDENCE OF UNLAWFUL RETALIATION AGAINST LAWRENGCE FOR FILING HIS
WORKER'S COMPENSATION CLAIMS.”

FOURTH ASSIGNMENT OF ERROR

{35} “THE TRIAL COURT CRRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT APPELLEE BASED UPON A FINDING THAT LAWRENCE
" FAILED TO ESTABLISH A PRIMA FACIE CASE OF UNLAWFUL RETALIATION
AGAINST HIM FOR FILING WORKER'S COMPENSATION CLAIMS.”

FIFTH ASSIGNMENT OF ERROR

36} “THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMt:NT IN
FAVOR OF DEFENDANT-APPELLEE WHERE THERE WAS SUBSTANTIAL
EVIDENCE IN THE RECORD THAT THE REASON FOR DISCHARGE PROFERRED
[SIC] BY THE CITY OF YOUNGSTOWN WAS PRETEXTUAL.

{37} The third, fourth and fifth assignments of error address the merits of the

workers' compensation retaliation claim. Due to our resolution of the second
assignment of error, these assignments of error are moat and, as such, will not be

addressed. App.R. 12(A)(1)(c).
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SIXTH ASSIGNMENT OF ERROR
{38} “THE TRIAL COURT ERRED IN GRANTING SUMM'ARY JUDGMENT IN
FAVOR OF DEFENDANT-APPELLEE BASED UPON A FINDING THAT LAWRENCE
DID NOT ESTABLISH A PRIMA FACIE CASE OF RACIAL DISCRIMINATION.”

9439} In general, a prima facie case of racial discrimination requires a plaintiff

to establish that he or she: {1) is a member of a protected class; (2) suffered an
adverse employment action; (3) was qualified for the position either lost or not gained;
and (4) either he was replaced by someone ouiside the protected class or a non-
protected simitarly situated person was treated better. McDonnell Douglas Corp. V.
Green (1973), 411 U.S. 782. See, also, Farris v. Port Clinton School Dist., 6th Dist.
No. OT-05-41, 2006-Ohic-18684, 50. The burden is on the employee o prove the
prima facie case of racial discrimination. McDonnell Douglas, supra, at 802.

{40} It is undisputed that Lawrence meets the first two elements of the
McDonnell Douglas test. He is an African American and that he was terminated.

§{41} The third element is qualification for the position. Youngstown offers
evidence that he was not qualified for the position because his license was
suspended. It also contends that his previous write-up for not properly reporting off is
evidence that he did not perform his job satisfactorily. Mastroprietro Aff. §8. Lawrence,
on the other hand, attempted o present evidence that he was qualified for the position
and that he performed his job satisfactorily. In his own afﬁd.avit attached to his motion
in opposition to summary.judgment, Lawrence references a letter of recommendation
written from Jones, Superintendent of Streets, that Lawrence claims shows that he
performed his duties satisfactorily. The letter shows that Jones was the General
Foreman of the Street Department under former Mayor George McKelvey. [n the
letter, Jones states that Lawrence is highly recommended for a position as a laborer or
maintenance worker, and that Lawrence learned new tasks quickly and was able to
complete assignments without constant supervision.  Lawrence also provided
affidavits from other laborers that stated that Lawrence could have performed his
duties as a laborer without driving. Moody Aff. i3; Large Aff. 3. Those affidavits
referred to other employess who were not discharged when their licenses were

suspended. Moody Aff. 14; Large Aff. 4.
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{42} The above evidence creates a factuai issue of whether Lawrence was
qualified for the position when his license was suspended. While Moody and Large
are not supervisors and are only laborers, their affidavits indicate that Lawrence could
have performed the duties of a laborer without a driver's license. Those statements
are the opinion of his fellow workers. The statements may be somewhat speculative
because those employees are not in the position of authority to draw such é
conclusion that an employee could still perform the work without a license. Although
Moody and Large’s testimony might not carry much weight, when viewed in the light
most favorable to Lawrence, the statements do tend to show an issue as to whether
he was qualified. Thus, it appears Lawrence presented enough evidence to survive
summary judgment on the third element.

{43} That said, he fails to offer a genuine issue of material fact o survive the
fourth element of the McDonnell Douglas test. Under the fourth element, Lawrence

makes two separate arguments as to how non-protected similarly situated persons

1 were treated beiter.

- {44} In his first argument he contends that non-protected similarly situated
 employees were only given a ninety day probationary period, not a year probationary
period. Those employees were Boris, Cooling, and Rogers.

{45} As to Boris and Cooling, the magistrate explains in paragraph forty-nine
of its opinion that they were new employees, not rehires. That factual conclusion is
confirmed by Lawrence's testimony. Lawrence Depo. 95-96. The requirement of
similarly situated requires the comparators to be similarly situated in all respects.
Mitcheil v. Toledo Hosp. (C.A8, 1992), 964 F.2d 577, 583. Consequently, since they
are new employees and he was a rehire, those employees were not similarly situated.

7446} At this point, we note thai Lawrence finds faults with Youngstown's
position that it rehired him. He contends that he was a new employee. He cites the
infroduction of the employment agreement to support that position.

1447} The introduction to the Employment Agreement states that Lawrence has
“no present entitlement to being ++ = rahired by the City.” Following that statement the
Agreement states:

{48} "“NOW, THEREFORE, the parties 0 this Agreement agree as follows:

€{49} “I. Employer's Agreement
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1¢50} “The Employer agrees to rehire and appoint Employee to the position of
driver/laborer in the Street Department.”

{51} Thus, although this agreement acknowledges that at the time of
employment Lawrence was not entitled to rehire, Youngstown did agree to rehire him.
Consequently, without any other evidence, Lawrence’s claim that he was a new hire
and not a rehire fails by the clear language of the employment contract he signed.
Thus, his argument that he was similarly situated to Boris and Cooling fails.

9{52) However, as to Rogers, Lawrence was similarly situated. Rogers was
rehired by Youngstown after having been previously laid off. Lawrence Depo. 25, 96.
Upon his rehire, Rogers was not required to sign an agreement that subjected him to

‘one year probation, rather he was subject to the ninety day probationary period.
Lawrence Depo. 98. Thus, Lawrence was treated differently than Rogers by having to
sign an extended probationary period. _

{53} Despite the fact that he was similarly situated to Rogers, Lawrence
cannot establish the fourth element of McDonnell Douglas. The fourth element
requires evidence that a non-protected similarly situated person was treated better.
Rogers is Hispanic. Lawrence Depo. 25. Thus, he is a protected employeé and does
nbt provide evidence of discrimination.  Santiago v. Tool & Die Systems, Inc.
(N.D.Ohio 2010), N.D. Ohio No. 1:08-CV-1224.

{54} Lawrence failed to offer evidence of any other employee who could
qualify as similarly sifuated. Thus, for those reasons, Lawrence cannot show that the
implementaticn of the extended probationary period was done on the basis of race.

{55} His second argument under the fourth element of the McDonnell Douglas
test is that he was treated differently than other similarly situated empioyees who had
their license’s suspended. He was discharged, while they were not. = Those
employees were Cerimele, Carter, Cox and Shade. Moody Aff. 4; Large Aff. {4.

{56} The record reflects that all four of those workers had their licenses
suspendad and were not terminated because of that suspension. Carter, Cox and
Shade were not under the probationary pericd, however, as to Cerimele the record
indicates that Lawrence does nct know whether he was under the prebationary period
when his license was suspended. Lawrence Depo. 88-98, 102. Youngstown

maintains he was not under a probationary period. As stated above, the requirement
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of similarly situated requires the comparators to be similarly situated in ali respects.
Mitchell, 964 F.2d at 583. Thus, to be similarly situated the other employee also had
to be under the probationary period at the time that employee’s license was
suspended. Considering the evidence presented, we cannot find that those |
employees were similarly situated to Lawrence since there is no evidence that any of
the mentioned employees were under the probationary period when their license was
suspended.

{57} However, even if we were to conclude that they were sirﬁilarly situated,
Lawrence still cannot establish the fourth element of the McDonnell Douglas test. |
Cerimele is Caucasian, while the others are African American. Lawrence Depo. 98-
89; McKinney Affidavit 6. Lawrence cannot use Cerimele to show race discrimination
when the other three employees who were African American were treated exactly the
same as Cerimele, i.e. none of them were discharged based upon the suspension.
The fact that other African Americans were freated the same as the Caucasian
| demonstrates that Lawrence’s discharge was not based on his African American race.

{58} Consequently both of Lawrence’s arguments under the fourth prong of
‘McDonnelf Douglas iest fail and accordingly, he cannot show a prima facie case of
race discrimination. This assignment of error lacks merit.

SEVENTH ASSIGNMENT OF ERROR |

{59} “THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT-APPELLEE BASED UPON A FINDING THAT THE
PROFERRED [SIC] REASON FOR. LAWRENCE'S DISCHARGE WAS NOT
PRETEXTUAL.” ‘

fi{60} The arguments made in this aésignment of error only need to be

addressed if we find that Lawrence established a prima facie case of race
discrimination. In the sixth assignment of error we found that Lawrence failed to
establish a prima facie case. Thus, this assignment of error is rendered moot, and will
not be addressed. App.R. 12(A)(1)(c).
FIRST ASSIGNMENT OF ERROR
§{61} “THE TRIAL-COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT-APPELLEE BASED UPON A FINDING THAT
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| AWRENCE'S CLAIMS OF UNLAWFUL RETALIATION FOR FILING WORKER'S
COMPENSATION CLAIMS AND RACIAL DISCRIMINATION WERE WAIVED.”

q{62} This assignment of error deals with the purported “Last Chance
Agreesment” Lawrence signed upon his rehire. The ftrial court determined the
agreement validly waived his right to seek legal recourse for terminating him within the
one year probationary period. As such, it determined that both the workers’
compensation retaliation and racial diéorimination claims were barred.

ﬂ{63} Our resolution of the second and sixth assignments of error indicates
that summary judgment was properly granted on both the workers’ compensation
retaliation and racial discrimination claims. Consequently, this assignment of error is
rendered moot and will not be addressed. App.R. 12(A)(1)(c). |

EIGHTH ASSIGNMENT OF ERROR

9464} “THE TRIAL COURT ERRED IN GRANTING SUMMARY JUDGMENT IN
FAVOR OF DEFENDANT-APPELLEE BASED UPON A FINDING THAT
LAWRENCE'S CLAIMS WERE BARRED BY THE DOCTRINE OF JUDICIAL
ESTOPPEL.” -

{65} As one of its reasons for granting summary judgment, the magistrate

determined that judicial estoppel barred both claims because Lawrence did not include
the claims in his bankruptcy petition or in the amended schedules to the bankruptcy
petition. Under this assignment of error, Lawrence argues that that determination is
erroneous. |

{66} As explained under the first assignment of error, our resoluticn of the
second and sixth assignments of error indicates that the grant of summary judgment
on both claims was appropriate for other reasons. Thus the arguments made under
this aSSIQnment of error are moot and will not be addressed. App.R. 12(A)(1)(c).

CONCLUSION

{67} For the reasons expressed above, summary judgment was correctly

granted on both the workers’ compensation retaliation and racial discrimination claims.
The trial court lacked jurisdiction over the retaliation claim because Lawrence did not
comply With R.C. 4123.90's ninety day notice requirement. Lawrence failed to
establish a prima facie casé of race discrimination. Accordingly, the second and sixth

assignments of error lack merit. All other assignments of error are rendered moot.
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1{68} For the foregoing reasons, the judgment of the ftrial court is hereby
affirmed.

Waite, P.J., concurs.
DeGenaro, J., concurs.

APPROVED:

JOSEPH J. VCJKOVICH, JUDGE
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STATE OF OHIO ) IN THE COURT OF APPEALS OF OHIO
MAHONING COUNTY ) SS: SEVENTH DISTRICT
KEITH LAWRENCE, )
) CASE NO. 09 MA 189
PLAINTIFF-APPELLANT, )
' )
VS, ) JOURNAL ENTRY
)
' CITY OF YOUNGSTOWN, )
)
DEFENDANT-APPELLEE. )

Pursuant to App.R. 25, on March 7, 2011, appeltant Keith Lawrence timely

- moved this court to certify a conflict between its decision in Lawrence v. City of
. Youngsfown, 7th Dist. No. 08MA189, 2011—Ohio—998, and the decisions of the Eighth

and Sixth Appellate Districts respectively in Mechifing v. K-Mart Corp. (1989), 62 Ohio
App.3d 46 and O'Rourke v. Collingwood Health Care, Inc. (Apr. 15, 1988), 6th Dist.
No. L-87-345. On March 16, 2011, appellee City of Youngstown filed a timely motion
opposing the motion to certify.

In Lawrence, under the second assignment of error, we were asked to
determine whether the language of R.C. 4123.90 requiring the notice of intent to be
sued to be received by the employer within ninety days of discharge meant that the
time began to run on the effective date of discharge or if it began to run upon receiving
notice of the discharge. The language of R.C. 4123.90 provides:

“The action shall be forever barred unless filed within one hundred eighty days
immediately following the discharge, demotion, reassignment, or punitive action taken,
and no action may be instituted or maintained unless the employer has received
written notice of a claimed violation of this paragraph within the ninety days
immediately following the discharge, demotion, reassignment, or punitive action
taken.” R.C. 4123.90. | |

APPENDIX. "D"
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Given the language, we held that the ninety day notice requirement began to
run on the effective date of discharge. Lawrence, supra, at 5, 30. We explained:

“As to the ninety day notice requirement, the statute quoted above specifically
states 'ninety days immediately following the discharge, demotion, reassignment, or
punitive action taken.” This language clearly references the date of discharge, not
notice of discharge. If the General Assembly had intended the time periods to begin to
- run upon notice of discharge, the statute could have easily been written to indicate as
| such. Accordingly, we find that the time limits begin fo run on the effective date of
discharge.

“That said, it is acknowledged that R.C. 4123.95 does state that R.C. 4123.02
1o R.C. 4123.94 must be liberally construed in favor of employees and the dependents
of deceased employees. However, to liberally construe this unambiguous statute to
' mean the notice of discharge, this court would have to add the words ‘notice of in front
| of the word discharge. As the Supreme Court has noted, ‘a court may not add words
to an unambiguous statute, but must apply the statute as written.” Davis v. Davis, 115
Ohio St.3d 180, 2007-Ohio-5049, 15.” Id. at §130-31.

In reaching our decision we recognized that there is a spilt among the appeliate
districts in this state as to when the ninety day notice time limit and the one hundred
and eighty day filing requirement begins. Id. at. 126. We cited both the Mechling and
O'Rourke decisions as standing for the proposition that the language of R.C. 4123.90
has the time limits beginning upon notice of termination, not on the actual date of
discharge.

Mechling dealt specifically with the 180 day filing requirement. The Eleventh
Appellate District stated that it is unreasonable for the period of time for the filing of an
action to begin without any notice to the individual. Mechling, supra, at 49. it
Speoifically used R.C. 4123.95 and its directive of liberal construction to reach its
decision. _

Similarly, O’Rourke also dealt with the 180 day filing requirement. Admittedly
the letter sent to O'Rourke made the effective date of termination three days after the
letter was mailed. The City claims that the Eighth Appellate District indicated in Butler
v. Cleveland Christian Home, 8th Dist. No. 86198, 2005-Ohio-4425, §7, that there is no

T4
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conflict with O’Rourke because if the statute of limitations commenced on the actual
date of termination, O'Rourke filed within the time limits. The O'Rourke court,
however, did not employ that reasoning, although it could have. Instead it refied on
the notice aspect:
“Appeflee cited Berarducci v. Oscar Mayer Foods Corp. (Aug. 17, 1984), Erie
App. No. E-84-2, unreported, for the proposition that the statute of fimitations began to
' run on March 28, 1986, the date of the letter of discharge. However, a major factual
| difference between Berarducci and the instant case exists. Mr. Berarducei was
' notified of his offer to retire early in person, at a meeting, rather than by a letter.
| Appellant in the instant case was notified by letter of her discharge. It is unlikely that
| she received the lefter the same day it was mailed. Therefore, even assuming that
|| appeltant received the notification letter the day after its supposed mailing, i.e., March
| 20, 1986, September 25, 1996 would have been the one hundred eightieth day. The
| complaint, being filed September 25, 1986, was timely. Appellant was not barred by
' the one hundred eighty day statute of limitations.” O'Rourke, 6th Dist. No. |-87-345.
As the City points out our statement in the opinion that there is a split among
the districts, does not necessarily mean that there is a conflict that must be certified to
the Ohio Supreme Court for resolution. Section 3(B)4), Article IV of the Ohio
Constitution gives the courts of appeals of this state the power to certify the record of a
case to the Supreme Court of Ohio "[w]henever * * * a judgment upon which they have
agreed is in conflict with a judgment pronounced upon the same question by any other
‘Court of Appeals." Before certifying a case to the Supreme Court of Ohio, an
appellate court must satisfy three conditions: (1) the court must find that the asserted
conflict is "upon the same question;" (2) the alleged conflict must be on a rule of law--
not facts; (3) in its journal entry or opinion, the court must clearly set forth the rule of
law that it contends is in conflict with the judgment on the same question by another
district court of appeals. Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St.3d 594,
596. |
Even though our case deals specifically with the notice of intent to sue
requirement and both Mechling and O'Rourke dealit with the filing requirement, both
requirements are jurisdictional, Lawrence, supra, at 125, and all the decisions are
oLy
3 \7 (50119
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based upon the meaning of the language ‘immediately following the discharge,
demotion, reassignment, or punitive action taken.” Also at least as to Mechling and
Lawrence, both opinions consider the impact of R.C. 4123.95's directive for liberal
construction of the workers' compensation statutes. Thus, we find that there is an
- actual conflict “upon the same question.”

Consequently, we certify the record in this case for review and final
- determination to the Ohio Supreme Court for the following issue:

“R.C. 4123.90 requires the action to be filed within one hundred eighty days
‘immediately following the discharge, demotion, reassignment, or punitive action taken’
- and requires the employer to receive wﬁtten notice of the claimed violation within
ninety days ‘immediately following the discharge, demotion, reassignment, or punitive
action taken.' Does the quoted portion of the statute mean the time limits begin to run
on the effective date of discharge or when considering R.C. 4123.95's directive for

- liberal construction does R.C 4123.90 mean the time limits begin to run upon receiving

- \J0S HJ/.‘/\/%:((C)'\%M
s
CHER%WKITE,

M Lelenmo

MARY DeGENARO\JUDGES.

notice of the discharge?”
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IN THE COURT OF COMMON PLEAS
MAHONING COUNTY, GHIO

CASE NO. 07 CV 2447

KEITH LAWRENCE )
PLAINTIFF ) JUDGE MAUREEN A. SWEENEY
-VS- ) JUDGMENT ENTRY

CITY OF YOUNGSTOWN )
DEFENDANT )

This matier came before the Court on Plaintiffs Objection fo the Magistrate’s
Decision and Defendant's Response in Opposition to Plaintiff's Objections. The Court
finds that no error of law or other defect appears on the face of the Magistrate’s Order,
Plaintiff's Objections are overruled and the Magistrate’s Decision is hereby affirmed and

made the action, judgment and order of this Court.

Therefore, Judgment is hersby entered as follows:
1. Defendant, City of Youngstown’s, Motion for Summary Judgment on Counts

(ORC §4123.90 workers’ compensation retaliation) and Count |! (unlawful racial
discrimination/termination — ORC §4112) is granted. The Court finds that there are no
genuine issues of material fact as to these claims under Counts | and [l brought against

Youngstown by Keith Lawrence and that reasonable minds can come to but one
conclusion: that even censtruing the evidence in favor of Lawrence, Youngstown is

entitled to j&dgment'as a mafter of law on these two -remaining claims.
2 The Court finds that Youngstown is entitied to judgment as a matter of [aw on

Counts I and il of Lawrence’s Complaint in accordance with Ohio Civil Rute of
Procedure 56 and that there is no just reason for delay in this determination in

accordance with Ohio Civil Rule of Procedure 54(B}.
There being no just cause for defay, Judgmentis entered as above specified.

This is a final appealable order.

Date: October 20, 2009 ]
CUON, %774
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Baldwin's Ohio Revised Code Annotated Currentness
Title XLI. Labor and Industry _
Chapter 4123. Workers' Compensation (Refs & Annos)
Miscellaneous Provisions

4123.90 Discriminatory acts prohibited

The bureau of workers' compensation, industrial commission, or any other body constituted by the statutes of

this state, or any court of this state, in awarding compensation to the dependents of employees, or others killed

in Ohio, shall not make any discrimination against the widows, children, or other dependents who reside in a
foreign country. The bureau, commission, or any other board or coutt, in determining the amount of compensation
to be paid to the dependents of killed employees, shall pay to the alien dependents residing in foreign countries
the same benefits as to those dependents residing in this state. ,

No emplover shall discharge, demote, reassign, or take any punitive action against any employee because the
employee filed a claim or instituted, pursued or testified in any proceedings under the workers' compensation act
for an injury or occupational disease which occurred in the course of and arising out of his employment with that
employer. Any such employee may file an action in the common pleas court of the county of such employment
in which the relief which may be granted shall be limited to reinstatement with back pay, if the action is based
upon discharge, or an award for wages lost if based upon demotion, reassignment, or punitive action taken, offset
by earnings subsequent to discharge, demotion, reassignment, or punitive action taken, and payments received
pursuant to section 4123.56 and Chapter 4141. of the Revised Code plus reasonable attorney fees. The

action shall be forever barred unless filed within one hundred eighty days immediately following the discharge,
demotion, reassignment, or punitive action taken, and no action may be instituted or maintained unless the employer
has received written notice of a claimed violation of this paragraph within the ninety days immediately

following the discharge, demotion, reassignment, or punitive action taken.

CREDIT(S)
(1989 H 222, eff. 11-3-89; 1978 H 1282; 1953 H 1; GC 1465-107)

APPENDIX "F"
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- Baldwin's Ohio Revised Code Annotated Currentness
Title XLI. Labor and Industry

‘Chapter 4123, Workers' Compensation (Refs & Arnos)
Miscellaneous Provisions

4123.95 Liberal construction

Sections 4123.01 to 4123.94, inclusive, of fhe Revised Code shall be liberally construed in favor of employees
and the dependents of deceased employees. :

CREDIT(S)
(128 v 743, eff. 11-2-59)

APPENDIX "G"
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Raldwin's Ohio Revised Code Annotated Currentness
Title XL1. Labor and Industry

Chapter 4112. Civil Rights Commission (Refs & Annos)
Miscellaneous Provisions :

4112.08 Liberal construction

“This chapter shall be construed liberally for the accomplishment of its purposes, and any law inconsistent with
any provision of this chapter shall not apply. Nothing contained in this chapter shall be considered to repeal any
of the provisions of any law of this state relating to discrimination because of race, color, religion, sex, military
status, familial status, disability, national origin, age, or ancesiry, except that any person filing a charge under
division (B)(1) of section 4112.05 of the Revised Code, with respect to the unlawful discriminatory practices
complained of, is barred from instituting a civil action under section 4112.14 or division (N} of section 4112.02
of the Revised Code. '

CREDIT(S)
(2007 H 372, ff. 3-24-08; 1999 11 264, eff. 3-17-00; 1995 8 162, off. 10-29-95; 1992 H 321, eff. 6-30-92; 1979
F1230; 1973 H 610; 129 v 582; 128 v 12)

APPENDIX ''g"
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R.C. § 1.11

Baldwin's Chio Revised Code Annotated Currentness

General Provisions

“EChapter 1. Definitions; Rules of Construction (Refs & Annos)
“giGeneral Provisions

*+1,11 Liberal construction of remedial laws

Remedial laws and all proceedings under them shall be liberally construed in order to promote
their object and assist the parties in obtaining justice. The rule of the common law that statutes
in derogation of the common law must be strictly construed has no application to remedial laws;
but this section does not require a liberal construction of laws affecting personal liberty, relating
to amercement, or of a penal nature.

CREDIT(S)

(1953 H 1, eff. 10-1:53; GC 10214)

APPENDIX "I"
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OH Const. Art. I, § 16

Baldwin's Ohio Revised Code Annotated Currentness
Constitution of the State of Ohio (Refs & Annos)
“EArticle 1. Bill of Rights (Refs & Annos)

=0 Const I Sec. 16 Redress for injury; due process

All courts shall be open, and every person, for an injury done him in his land, goods, person, or
reputation, shall have remedy by due course of law, and shall have justice administered without
denial or delay. Suits may be brought against the state, in such courts and in such manner, as
may be provided by law. :

CREDIT(S)

{1912 constitutional convention, am. eff. 1-1-13; 1851 constitutional convention, adopted eff. 9-
1-1851) ' '

APPENDIX "IV
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el |
Department of Public Works
CARMEN S. CONGLOSE JR., Deputy Dirsctor of Public Works
- City of Youngstown, Ohio
Mayor Jay Williams

City Haﬂ o Youngstown, Ohio 44503~ 330/742-8800 . Fax 330/742-8507 ... .

o S 0

Ele AT

, R e: TPrmmd“tJon of umploym ent with the Youngstown Street Deoar‘mpm

. -D"‘ear-l\'«i’[t:fléa'v éncé:: ST

=

S ‘Has cometo the C1*y 3 attentlon that yOou were recvnﬂy cﬁaroed With
. . under -.uu J_LJ.J.J.L,u.ut,ﬁ and that your driver’s license was or is still’ SLDP&EG&LL as-a ,x.w.bL.iL
You ate still under a probationary period of f employment with the Street Deparﬁ:ment

during which you were advised and agre ed that the City could ‘[ermmate your i TELL

Vrrployment with or without cause.

. ... . Pleasebe advised that your employment with the City of Younostown 1§ Ferts
o Lemn%ed efrnctwe }a.nua.ry 9, 2007. . '

Smoerc:ly,

MLM,

\g *_"yor Jay Williams
W&thy of Youngstown, Ohio

APPENDIX "K"
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g Maftm S Hum@ CO. y LPA Law Offices

 Federal Plaza Central, Suite 905
Youngstown, Ohio 445031508
(330) 745-8491

Fax (330) 746-8493

 April 17,2007

- City Of Youmos to wn ‘
Denaumem of Public Works
26 S. Phelps Street
Youngstown, Ohio 44503

Dear Sir or Madam:

Please be advised that we repr esent Rezth I\/,[ Lam eqce in confiection with his -

claun of discrimninatory treatment "b} i ty of Youncslow*l

; laims that your decision to ¢
cusonaroe hll"ﬂ fr om hIS employment was rao1d1y dlSCl minatory and contrary to the
(¢t .that My, Lawrence was treated

ited proceedings under the

. de’E’] endy based upon Lhe fact that he ﬁled a cIa.r‘ {03
Ohio Worker’s Compensation Act for an injury ot oo‘uwauo*zal disease which ocourred
in the course of and arising out ofhis employment at City of Youngstown.

You are hersby notified that Mr. La:{x?féncier s td"b"ring aﬁ a'c";ibﬁ against you.

In providing this notice to you, Mr. Lawz ence does not waive any other claims he
has against you, including but not limited to claims afising cut of other state and federal

laws.
If you have any questions, or would like to discuss this rpatter, please advise.
Very truly yours,
/‘?b L "-’i/‘.
LET] ey .
Martin S. Hume

MSHklw

APPENDIX "L"
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