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L EXPLANATION OF WHY THIS CASE INVOLVES A QUESTION OF PUBLIC
AND GREAT GENERAL INTEREST WORTHY OF INVOKING THE '
DISCRETIONARY JURISDICTION OF THE OHIO SUPREME COURT.

This case involves a question of whether a municipal civil service board in an
administrative hearing is bound by the Ohio Rules of Evidence.

Ronald Royse, Appellee, was employed with the City of Dayton Fire Deparﬁnent asa
firefighter. However, after two positive drug test results revealing his use of cocaine, and a plea of
no contest during his pre-disciplinary hearing, Appellee was terminated. Subsequently, Appellee
appealed his termination to the Dayton Civil Service Board (“Board”), which held a de novo
hearing during which it received testimonial and documentary evidence relating to Appellee’s
positive drug screens. Said evidence included, but was not limited to, testimony from the City’s
Safety Officer and another City employee who oversees the collection of the urine samples used in
the drug testing process. Neither the Medical Review Officer, nor a witness from the laboratory
performing the test, testified regarding their findings. However, the Civil Service Board, based
upon the testimony of the two City witnesses regarding the bargained-for procedures' involved in
the drug festing process, also admitted into evidence the laboratory reports from the City’s testing
facility showing the positive test results, as well as two reports from the City’s Medical Review
Officer interpreting the test results. The Civil Service Board issued its Order on Appeal on August
21, 2008, affirming Appellant’s discharge from employment. Subsequently, the Montgomery

County Court of Common Pleas affirmed the Order of the Civil Service Board. Subsequently,

———  Appellee appealed to the Second District Court of Appeals of Montgomery County. The court

found that the trial court erred in finding that the Decision of the Board was supported by

! The collective bargaining agreement between the City of Dayton and IAFE, Local 136 provides that the
testing will be conducted at a U.S. Department of Health and Human Services certified laboratory and will be



substantial, reliable, and probative evidence, in that there was no evidence of record demonstrating
that the documentary evidence of the positive test results, and the conclusions of the Medical
Review Officer reached therefrom, were trustworthy, in violation of Evidence Rule 901(A).

The Ohio Rules of Evidence explicitly state that they govern proceedings “in the courts of
this state.” Evid. R. 101(A) (Emphasis added). Additionally, this Court has held that “Evid. R.
101(A) does not mention administrative agencies as forum to which the Rules of Evidence apply.”
Orange City School Dist. Bd. of Edn. v. Cuyahoga Cty. Bd. of Revision, 74 Ohio St.3d 415, 417,
1996-Ohio-282. Furthermore, the Board’s rules demonstrate an intention to be able to consider
any and all evidence it considers relevant, probative, and reliable. Accordingly, Dayton Civil
Service Board Rule 14, Section 5(A), states: “Procedure at Hearings. A. The admission of
evidence shall be governed by the rules applied by the Courts of Ohio in civil cases.”
Additionally, Dayton Civil Service Board Rule 14, Section 5(D) specifically states that “the Board
or Hearing Officer conducting a hearing shall have full authority to control the procedure of the
hearing, to admit or exclude testimony or other evidence, to rule upon all objections, and to take
such other actions as are necessary and proper for the conduct of such hearing.”

In an administrative hearing, these rules should not be construed as adopting the Ohio
Rules of Evidence. A more reasonable interpretation is that these rules refer to the manner of
presenting evidence and the general procedure for conducting a hearing. The implications of this
case are plainly statewide, at a minimum. The Court of Appeals, by its decision, ultimately

requires municipal civil setvice boards, and the scores of other administrative agencies throughout

the state not specifically regulated by statute, tostnctlyfollowtheOhloRules of Evidence in

administrative hearings. The effect of such a decision, if allowed to stand, will lead to a

performed in compliance with federal Department of Transportation guidelines to ensure the reliability and
accuracy of the results.



substantial increase in the volume of administrative appeals coming before the courts of the state
involving evidentiary issues arising in a variety of administrative contexts, such as employment
and zoning matters. Additionally, if such a decision is allowed to stand, it will place a significant
burden on administrative agencies to compel the attendance of, perhaps, out-of-state witnesses in
order to satisfy the authentication requirements contained in the Rules of Evidence. As Judge Hall
points out in his dissent, “there is no burden or expense-shifting mechanism, such as a request for
admissions, to require parties either to admit apparent facts or to bear the cost of proving them.”
In short, the Court of Appeals would require administrative agencies to expend resources and
exercise powers that they do not have, for the purpose of strictly adhering to the Rules of Evidence
when the well-settled law of Ohio is that they do not apply in administrative proceedings.

II. STATEMENT OF THE CASE

Appellant, City of Dayton, Ohio (“City”), pursuant to its Notice of Appeal and this
Memorandum in Support of Jurisdiction, appeals from the judgment of the Second District Court
of Appeals (“Court of Appeals”) rendered July 15, 2011.

Previously, the Appellee, Ronald Royse, appealed from the judgment of the Montgomery
County Court of Common Pleas, issued July 6, 2010, which ruled in favor of Appellant, the City
of Dayton, Ohio. This case at the trial level, before Judge Barbara P. Gorman, was an
administrative appeal from the Dayton Civil Service Board’s (“Board™) Order on Appeal dated
August 21, 2008 which affirmed Appellee Royse’s termination from his employment with the City

of Dayton (“City™).

Appellee was employed as a firefighter with the City of Dayton. On Noveminre'ras, 2007

he was served with Charges and Specifications stating that he was in violation of Civil Service



Rules 13(2)(I)* for violating the City of Dayton’s Substance Abuse Policy. At a pre-disciplinary
hearing held on January 25, 2008 before Larry L. Collins, Director of Fire, appellant plead no
contest. On February 12, 2008, the Appellee was found guilty of the Charges and Specifications,
and pursuant to the clear language of the substance abuse policy, he was discharged from his
position as a firefighter, effective on the close of business, February 14, 2008. Appellant appealed
his discharge to the Dayton Civil Service Board on February 22, 2008, which held a de novo
hearing on the appeal on July 22, 2008. The Board issued its Order on Appeal on August 21,
2008, affirming the Findings discharging Appellant from his employment with the City of Dayton.
1. STATEMENT OF FACTS

The City of Dayton and the International Association of Firefighters, Local 136 (“Union”
or “IAFF”) are parties to a collective bargaining agreement (“CBA™). Article 33 of the CBA
contains a Substance Abuse Policy which provides for the drug testing of bargaining unit members
and the consequences that follow should a drug test result come back positive. Specifically,
Article 33 states the following:
Section 6. Drug/Alcohol Testing
The City conducts the following types of drug and alcohol testing to determine if
employees/applicants are in compliance with this policy and associated rules of
conduct: pre-employment, reasonable suspicion, post accident, return to duty, and
follow-up testing. In addition, employees are tested prior to returning to duty after
a confirmed positive drug or confirmed alcohol test and follow-up testing
conducted during the course of a rehabilitation program recommended by a

substance abuse professional. A Medical Review Officer (MRO) reviews test
results and determines which tests are positive and which are negative.

——Section 7. Test Results

A Medical Review Officer (MRO) reviews test results and determines which tests
are positive and which are negative.

2 Cjvil Service Rule 13(2)(I) prohibits “Violation of any enacted or promulgated statute, ordinance, rule,
policy, regulation, or other law”.



B. Positive Results 1. If the confirmatory drug test is positive, the MRO
will use their best efforts to notify the employee by telephone for a verification
interview. No other City employee or agent shall be informed of the positive
confirmatory drug test until the verification interview is held. If the employee
refuses to participate in the verification interview, or cannot be contacted within 3
business days pursuant to Section 21 B, the MRO will report the confirmed positive
test results to the designated employee representative in Human Resources.

Appellee Ronald Royse was employed with the City of Dayton Fire Department as a
firefighter. On May 14, 2007, Appellee was required to submit to a random drug screen as a result
of his identifying information appearing on a list of computer-generated, randomly-selected names
the City receives from ASTS, the company that handles the City’s Medical Review Officer
(“MRO”) services. The result of that test was forwarded to the City of Dayton’s Designated
Employer Representative (DER), Maurice Evans, which stated that appellant tested positive for
cocaine. As a result of that positive drug test result, appellant met with City Safety Administrator,
Ken Thomas, who referred him for a substance abuse professional evaluation at Employee Care.

In accordance with the policy, after having completed a drug and alcohol education
program, Mr. Royse was ordered to report for a return-to-duty drug screen on May 31" and was
allowed to return to work after a negative test. However, in accordance with the provisions of the
collective bargaining agreement, the substance abuse professional at Employee Care also
recommended that appellant undergo eight random follow-up drug tests following his return to

~ duty. Appellee was notified to report to Concentra Medical Center, the City of Dayton'’s

collection agent for urine specimens, for his third follow-up test on November 16, 2007. The City

of Dayton was notified by the MRO that Appellee again tested positive for cocaine. As a result of

this second occurrence of a positive drug screen, Appellee was charg&i with v101at1ng theC1ty:s
Substance Abuse Policy and, after a pre-disciplinary hearing, was discharged from employment.

IV. ARGUMENT



PROPOSITION OF LAW NO. 1: A MUNICIPAL CIVIL SERVICE BOARD IS NOT
STRICTLY BOUND BY THE OHIO RULES OF EVIDENCE IN ADMINISTRATIVE
HEARINGS UNLESS SPECIFICALLY REQUIRED BY LAW.

Dayton Civil Service Board Rule 14, Section 5(A), states: “Procedure at Hearings. A.
The admission of evidence shall be governed by the rules applied by the Courts of Ohio in civil
cases.” Additionally, Dayton Civil Service Board Rule 14, Section 5(D) specifically states that
“the Board or Hearing Officer conducting a hearing shall have full authority to control the
procedure of the hearing, to admit or exclude testimony or other evidence, to rule upon all
objections, and to take such other actions as are necessary and proper for the conduct of such
hearing.” In an administrative hearing, these rules should not be construed as adopting the Ohio
Rules of Evidence. A more reasonable interpretation is that these rules refer to the manner of
presenting evidence and the general procedure for conducting a hearing.

Tt is a cardinal rule of statutory interpretation that a court must first look at the language of
the statute itself to determine statutory intent. Provident Bank v. Wood (1973), 36 Ohio St. 2d 101,
105, 65 Ohio Op. 2d 296, 298, 304 N.E.2d 378, 381. Moreover, in construing a legislative
pronouncement, words are given their ordinary meanings. In re Appropriation for Hwy. Purposes
(1969), 18 Ohio St. 2d 214, 47 Ohio Op. 2d 445, 249 N.E.2d 43, paragraph one of the syllabus.

While one may interpret Section A, above, as meaning that “the rules applied by the Courts
of Ohio in civil cases” are controlling, one could just as easily argue that this language, and said
rules, are intended to guide the Board. The word ‘govern’ is defined as follows: “to control,

direct, or strongly influence the actions and conduct of; to exert a determining or guiding

influence in or over...” Merriam-Webster Dictionary, 2011 Ed.
That being said, Section D, even when read in conjunction with Section A, is unequivocal.

“The Board or Hearing Officer conducting a hearing shall have full authority to control the



procedure of the hearing, to admit or exclude testimony or other evidence, to rule upon all
objections, and to take such other actions as are necessary and proper for the conduct of such
hearing.” Thus, the Board, had full authority to admit or exclude the reports and the testimony
related to the positive drug tests.

PROP_OS.ITION OF LAW NO. 2: A MUNICIPAL CIVIL SERVICE BOARD’S
DECISION WHICH IS SUPPORTED BY A PREPONDERANCE OF RELIABLE,
PROBATIVE, AND SUBSTANTIAL EVIDENCE, EVEN IF SAID EVIDENCE IS
INADMISSIBLE HEARSAY UNDER THE OHIO RULES OF EVIDENCE, DOES NOT
RISE TO THE LEVEL OF ABUSE OF DISCRETION.

In reviewing a decision of the court of common pleas on an appeal from an administrative
proceeding, the limited function of the court of appeals is to determine whether the decision of the
court of common pleas is supported by reliable, probative and substantial evidence and is in
accordance with the law. Kisil v. Sandusky (1984), 12 Ohio St.3d 30, 34; Ohio State Bd. of
Pharmacy v. Poppe (1988), 48 Ohio App.3d 222. This amounts to a review of whether the court
of common pleas abused its discretion in reaching its judgment. Kisil, supra at 35-36. The term
abuse of discretion connotes more that an error of law or of judgment; it implies that the court's
attitude is unreasonable, arbitrary or unconscionable. Blakemore v. Blakemore (1983), 5 Ohio
St.3d 217, 219. As the Ohio Supreme Court has noted: An abuse of discretion involves far more
than a difference in * * # opinion * * *, The term discretion itself involves the idea of choice, of
an exercise of the will, of a determination made between competing considerations. In order to

have an 'abuse’ in reaching such determination, the result must be so palpably and grossly violative

of fact and logic that it evidences not the exercise of will but perversity of will, not the exercise of

judgment but defiance thereof, not the exer01se of reason but rather c;fpas sion o;blasiiitﬁ%’nan V.
Hair Surgeon, Inc. (1985), 19 Ohio St.3d 83, 87, quoting State v. Jenkins (1984), 15 Ohio St.3d

164, 222. An action is unreasonable when there is no sound reasoning process to support the



judge’s decision. AAAA Enterprises, Inc. v. River Place Community Urban Redevelopment Corp.
(1990), 50 Ohio St.3d 157. 'Arbitrary’ means 'without adequate determining principle; not
governed by any fixed rules or standard.’ Black's Law Dictionary (5th Ed.). Cedar Bay
Construction, Inc. v. Fremont, 50 Ohio St. 3d 19, 22 (Ohio 1990).

Again, an appeal to the court of appeals brought pursuant to R.C. § 2506 is more limited in
scope, than in the court of common pleas. Furthermore, the standard of review in administrative
appeals is not de novo, and the court of common pleas must affirm the decision of the
administrative agency unless it is arbitrary, capricious, unreasonable or unsupported by a
preponderance of reliable, probative and substantial evidence. When resolving evidentiary
conflicts, the court of common pleas, the trial court, must give due deference to the findings of the
administrative agency. Giving due deference to an administrative agency means that “an agency’s
findings of facts are presumed to be correct and must be deferred to by a reviewing court unless
that court determines that the agency’s findings are internally inconsistent, impeached by evidence
of a prior inconsistent statement, rest upon improper inferences, or are otherwisc insupportable.”
Ohio Historical Society v. SERB (1993), 66 Ohio St. 3d 466, 471, 613 N.E.2d 591.

This Court stated that “in a proceeding under R.C. Chapter 2506., the court of common
pleas must weigh the evidence in the record, and whatever additional evidence may be admitted
pursuant to R.C. § 2506.03, to determine whether there exists a preponderance of reliable,
probative and substantial evidence to support the agency decision. This does not mean, however,

that the court may blatantly substitute its judgment for that of the agency, especially in areas of

administrative expertise.” DudukavwhvHousmgAuthor;ty, 58 Ohio St. 2d 202,1261;10 bp?,d 7
198, 389 N.E.2d 872 (1975). Similarly, “Appellate courts must not substitute their judgment for

those of an administrative agency or a trial court absent the approved criteria for doing so.” Id. at



147, quoting Lorain City School Dist. Bd. of Edn. v. State Emp. Relations Bd. (1988), 40 Ohio
St.3d 257, 261.

Here, the Monigomery County Court of Common Pleas, found that the testimonial
evidence presented before the Civil Service Board was sufficient. Likewise, the Court found that
the admission of Appellee’s drug test records and results was not arbitrary. The Court further
found such evidence was competent and probative of the facts going to Appellee’s conduct.

The Civil Service Board had the task of deciding whether appellant, Ronald Royse, was
guilty of having a second positive drug test result in violation of the City’s Substance Abuse
Policy. They had before them a wealth of evidence to consider and draw upon to determine that
he was, in fact, guilty of that charge.

The Board heard the very instructive testimony of Ken Thomas, Safety Administrator for
the City of Dayton, describing the process that the City engages in to conduct its drug testing
pursuant to the policy contained in the Collective Bargaining Agreement. Mr. Thomas explained,
at length, that the City’s collection agent, Concentra Medical Center, collects the urine specimen
from the employee under very strict and stringent requirements. The restroom that will be utilized
for the collection is inspected and sealed. He explained that the collection agent secures the water
in the restroom by putting tape around it so that the employee can’t turn the water on and off. He
explained that they put a bluing agent in the toilet so that the specimen can’t be altered. Mr.
Thomas explained that, in accordance with the requirements of the Collective Bargaining

Agreement (“CBA”), the collection agént goes through a ten or twelve step process that is

articulated in the DOT standards to make sure that the collcctionﬂ of the specimen is done in a

secure environment. In this particular case, the nurse from Concentra certified to do these types



of urine samplings performed the collection for the initial random test on May 14, 2007 which led
to the appellant’s first positive drug test result.

Once the sample is provided, the collection agent receives the cup from the individual
providing the sample and pours the specimen into two vials so that there can be a split sample.
The temperature of the specimen is observed to make sure that it is within a certain range that
would be appropriate for a human specimen. The color of the specimen is also observed. A
special custody and control form (“CCF”) is used to ensure that the urine that is being tested is
actually the specimen provided by the employee. These forms are produced by Advanced
Technology Network (“ATN™), the certified laboratory which processes and handles the testing of
the urine specimen. These forms are present from the very beginning of the collection process,
and the employee himself has to complete the form before the collection process begins. The
custody and control form has bar coded labels affixed to it which the employee has to initial and
date and which are peeled off and placed over the cap of the vials that the urine sample and split
are poured into. The samples are then placed into a tamper-resistant, pre-addressed sealed
envelope that is sent to ATN for testing. This is done in front of the employee, and the sample is
sent off by courier at the end of that day to ATN. The laboratory tests for five drugs in specific
concentrations of both the initial and confirmatory tests in accordance with Article 6 of the CBA.
Pursuant to that labor contract provision, the laboratory tests, inter alia, for cocaine metabolites in
a concentration of 300 ng/ml on an initial test and 150 ng/ml on a confirmatory test. Thereafter,

the laboratory sends all test results to the Medical Review Officer to review and determine which

tests are positive and which are negative. Specifically, in the case of positive conf1£1ﬁai6ry{est
results received from the laboratory, the MRO attempts to contact the employee to determine

whether there is any medical reason why the substances may be in their system or whether there

10



are any prescription medications the employee may be taking that mimic the result found by the

léﬂoratory. Under DOT standards, which are included in the CBA, the MRO attempts to coﬁtact
the employee over a three-day period to conduct an interview to ascertain whether there is some

reason other than the use of the prohibited substance that led to the positive result. Additionally,
Section 21 of the CBA provides that:

If any question arises as to the accuracy or validity of a positive test result,
the MRO shall, in collaboration with the laboratory director and
consultants, review the laboratory records to determine whether the required
procedures were followed. The MRO will then make a determination as to
whether the result is scientifically sufficient to take further action. If
records from collection sites or laboratories raise doubts about the
handling of samples, the MRO will deem the urinary evidence
insufficient and no further action regarding the individual employee
shall occur. (emphasis added).

In this particular case, the Civil Service Board clearly considered the tightly regimented
process that the City uses in implementing the substance abuse policy in determining that
appellant was guilty of violating the policy. Specifically, the Board stated in its Order on Appeal:

The specimen to be tested is taken at the firehouse and divided (split) into
two bottles. A seal is placed over each bottle. The collector and the donor
date and initial the seal and both bottles are sent to the laboratory for
testing. The results of the test are then sent to the Medical Review Officer
who reviews the test results and determines which tests are positive and
which are negative. An employee who questions the results of a drug test
may request an additional test be conducted on the remaining split of the
sample at a different certified laboratory. The request must be made within
three business days from notification of initial results or the employee must
show that the delay was beyond the control of the employee. In this case,
the Appellant did not request that the split be tested. Order on Appeal, p. 3.

Thus, the Board considered the testing process to be reliable evidence upon which to make

a determination that appellant had indeed tested positive for cocaine during a random follow-up
test after his return to work. The Board had before it the custody and control form (“CCF”) where

appellant signed the form certifying that it was his urine that was provided to the collector; that he

11



did not adulterate it in any manner; that the specimen was sealed in bottles in his presence; and,
that the information provided on the form and the label affixed to each bottle was correct. The
CCF also shows that Paul Moody of Concentra, the collection agent, released the specimen to a
courier service the same day it was taken, and that it was received by ATN, intact, on November
17, 2007, the very next day.

The Board also had before them the test result sent by the MRO to the City’s designated
employer representative, Maurice Evans. This form shows that the appellant testified positive for
cocaine within the limits set by the CBA for both the initial and confirmatory tests. Although the
document is called a Non-DOT result, and it indicates that the test performed was a 5-panel non-
DOT test involving a non-DOT industry, Ken Thomas explained why the drug test was reported in
this manner. He explained that while firefighters are not holders of éommercial drivers’ licenses
and therefore are not required to be tested under Department of Transportation (“DOT”)
regulations, that the labor agreement requires that DOT standards, being the “gold standard”, are
used for the sake of reliability. Mr. Thomas stated in this regard that “we don’t use DOT for FOP
and IFF (sic) and say myself, because we are not governed under the Department of
Transportation’s regulatory aspects because we do not operaic a vehicle that qualifies under
26,001 pounds or a trailer of 10,001 pounds. So based on that, collection sites and the labs, they
really are to report that as a non-DOT test because they truly do not fall under those classifications
of DOT.” He further explained that [f]or purposes of standards, the test adhered to DOT

standards. For purposes of reporting, they were non-DOT reported.” Thus, appellant’s arguments

that the tests were insufficient due to b;:mg non-DOT tests are not well—foundedinﬂght of the

City’s explanation for why they are reported in this manner.

12



Mr. Thomas also explained why the MRO comments on the test result form, which state
“non contact positive/subject to further review” do not undermine the reliability of the test result
which led to appellant’s discharge:

Q. And when it says non contact positive under the MRO comments,

subject to further review, what does that mean?

A. It’s my understanding the MRO was unable to contact Mr. Royse

and if other subsequent information was provided, as we said, even all the

way up to the show cause to contest these resuits, they would be open for

review.

Q. Okay. What does non-contact positive mean?

A. That they were unable to contact Mr. Royse in the three attempts

they tried once they received the results.

Thus, Appellec did not avail himself of the procedure by which he could have contested
the positive test result that was forwarded to the MRO from the laboratory. The Board apparently
considered such fact when they noted in their decision that “[a]n employee who questions the
results of a drug test may request an additional test be conducted on the remaining split of the
sample at a different certified laboratory....In this case, the Appellant did not request that the split
be tested.” In fact, the Board took note that during his pre-disciplinary hearing, appellant entered

a plea of “no contest” to the charges. Finally, Appellee did not offer any evidence suggesting that

the test results were unreliable or inaccurate, nor did he deny his having used cocaine.

Based upon the foregoing, there was more than a preponderance of both testimonial and
documentary evidence, which prove that appellant was guilty of the charge of having a second
occurrence of a positive drug or alcohol test. Furthermore, the Substance Abuse Policy outlined in

Article 33 of the collective bargaining agreement clearly states that the penalty for such is

discharge from employment Accordmgly the Civil Service Board and the Mon£gomeryC0unty
Court of Common Pleas were correct in their affirmance of the discharge, and the divided ruling

of the Second District Court of Appeals should be reversed,

13



PROPOSITION OF LAW NO. 3: THE PHRASE “OTHER QUALIFIED PERSON”
CONTAINED IN RULE 803(6) OF THE OHIO RULES OF EVIDENCE IS NOT TO BE
NARROWLY INTERPRETED.

In the alternative, if it is found that the Ohio Rules of Evidence are to be strictly applied in
this matter, the drug test reports constitute records of regularly conducted activity not to be
excluded by the hearsay rule. Rule 803(6) of the Ohio Rules of Evidence states:

A memorandum, report, record, or data compilation, in any form, of acts, events, or

conditions made at or near the time by, or from information transmitted by, a person with

knowledge, if kept in the course of a regularly conducted business activity, and if it was
the regular practice of that business activity to make the memorandum, report, record, or
data compilation, all as shown by the testimony of the custodian or other qualified witness,
or as provided by Rule 901(B)(10), unless the source of information or the method or
circumnstances of preparation indicate lack of trustworthiness.

Here, the urine samples were collected and promptly tested as a regular and frequent
business activity. The test results were transmitted by a person with knowledge and were
interpreted by the Medical Review Officer and his report was generated contemporaneously with
the analysis as was also a regular business activity. All of this, was supported in the testimony of
the City’s custodian who also could be deemed as a ‘qualified witness’ as used in Evid. R. 803(6).
The witness providing the foundation need not have firsthand knowledge of the transaction.
Rather, it must be demonstrated that the witness is sufficiently familiar with the operation of the

business and with the circumstances of the record’s preparation, maintenance and retrieval, that he

can reasonably testify on the basis of this knowledge that the record is what it purports to be and

that it was made in the ordinary course of business consistent with the elements of Rule 803(6).
Weissenberger’s Ohio Evidence Treatise (2010 Ed.), § 803.79.
" The Medical Review Officer’s report is a business record which satisfies all the

requirements of Ohio Evid. R. 803(6), and Appellee has not offered one shred of evidence

14



suggesting that the source of the information or the method of its prepafation indicates that the
resultant record is untrustworthy. As such, this record, should not be excluded.
IV. CONCLUSION

Ohio Revised Code 2506.04 makes clear that the decision of an administrative agency
should be upheld if it is supported by reliable, substantial, and probative evidence. The Board
explained its decision and the evidence considered and relied upon in reaching its conclusion to
. affirm the discharge. The decision of the court of common pleas is supported by reliable,
probative and substantial evidence and is in accordance with the law. The Court of Common Pleas
did not abuse its discretion in reaching its judgment. The term abuse of discretion connotes more
that an error of law or of judgment; it implies that the court's attitude is unreasonable, arbitrary or
unconscionable. As such, the City of Dayton respectfully requests that this Court overturn the
Appellate Court and effectively affirm the decision of the Court of Common Pleas which upholds
the Decision and Order of the Civil Service Board discharging Appellant from his employment
with the City of Dayton.

For the reasons discussed above, this case involves a matter of public and great general
interest. Appellant, the City of Dayton, respectfully requests that this Court grant jurisdiction and
allow this case to be heard to ensure that the Court of Appeals’ decision will not create law that
effectively renders the legislative enactment of R.C. 2506.04 meaningless while simultancously

requiring administrative agencies throughout the state to strictly adhere to the Rules of Evidence.

Respectfully submitted,

" City Attorney
Norma M. Dickens #0062337
Jonathan W. Croft #0082093
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court ::,s Reversed and the matter is Remanded to the trial aourt

MIKE FAIN,

TUDGE .

MICHAEL T.

'HALL, JUDGE

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DIiSTRICT =

Costs are.




. Copies mailed tb;:

‘Merry W. Posey, Esq.

7460 Brandt Pike

Dayton, OH 45424

John J. Danish, Esq.
Norma M. Dickens, Esq.--
Jonathan W. Croft, Esq.

P.O. Box 22 _
Dayton, CH 45491_

101 West Third Street

. Hon. Barbara P._Gorman

" THE COURT OF APPEALS OF OHIO

" SECOND APPE LLATE DISTRICT




Lot $ el
“H LD
£ et .*f','-t‘u:.':\!t

:GRADY B.J.

N b ot e g e s CHCKd

2511 JACY

RONALD L. ROYSE K , S
1a1ntxff*ﬁppallant : " C.A. CASE NO.l 24172

vs. . ~; T.C. CASE NO. 2008 CV 8296

| | | . (Civil Appeal from |

. @ITY OF DAYTON, et al. _ Common Pleas Court)
Defendants"appellees : '

- - » - . ]

OPINIOMN

Rendered on the 15 day of July, 26?1.

t
ot
. . b * - -

: Texxy”w Pasey, Atty. Reg. No. 0039666 7460 Brandt\Plke, Daytcn,-

OH 45424
- Attorney for Plaxntxff-nppellant Ronald L. ‘Rcyse
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*

Plaxntxff, Ranald Royse, appaals from an ordax of the court.
cf common plsas affirming the decision of the 01v11 Service Board
of tha City of Dayton {*the Board”). -I |

Roy&a was employed by the Dayton Fxre Dapa:tmant for

aea£$een—yeazs, Qngxag IA 230? he suhmztted to a random drug

screen pursuant to the collective bargalnlng agreement between

the Czty of Dayton and the Intgrnatzonal Assocmatzon of

F&xafzghtars, Loaal 136 A.F.C. -C. I 0._ ‘The tast results were
_ : , S LTI T

B
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_pos;tlve for aocalne Pursuant to the . collect;ve barga;nlng

'On May 31, 2007, Royse was subjected to a return to duty drug
'sézeen,.whiéh ﬁas negative; :ﬁoyse then retﬁrqedth work'with the

: ﬁayton Fxre Department

.screanlngs after his raturn to work., His first two follow~up

before the Board, two thnesses, Ken Thomas and Mauxxce Evans,
random drug_test. Evans and an employee of Concentra Mﬁdxcal

' in thphis,_iénnessee._'hmn performs tests on the samples ta

l
agreemant, Roys& -then was evaluated by a substance abuse’

profaésional and completed a drug and alcohol.aducat1on program.

As a result of his May 14, 260? posmtxv& dxug test, Royse

was scheduled- to ubmlt to exght follow*up, random drug

tests ware negatlve, but his Novembex 16, 200? follow-up test.
result was positive for cocaine. Eo;lowingAa pre-disciplinary
hearing, the City of nayton'dischargeaARoysa_%raﬁ his ampléyment_
with the Dayton Fire nepartment L | |

Roy$e appealeé‘hls termlnatzon to the Board At the hearing

testmfled on behalf of the City of Dayton They desarlhed the

prace5$ that takes place when a fmxef;ghter is submitted to a

Center cmllecﬁ_the urine samples from the:firefighter being |

tested. The samples are Seaied and shipped to ATN, a laboratory

determine whather the samplas contaan drugs.' aTN then sends the

¥

results of the. tests to Ai“fﬁﬁt;ve Safe E? es‘*‘g‘sﬁiﬁtxvn§4
(“ASTS") , a company in. M.xcha.gan A mech.cal review off;.cer

 emp1ayed;bg ASTS then ravxews tha results produced by kTNf

Qdetarmlne whether the test results are poszt;ve or negatlve 1

i -

iy
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1. the presence of ma.rz.juana ’ c:ccaine, amphetam:.nes, opiates, or

PCP. _ If t:he med;.cal review off:.::er :.nt:ez:prets tha resnlts of
ATN' s study to be poszt::.ve for any of these five substa.nces, then
the med:.cal rev:.ew off:x,cer attempts to c:ontac:t t.he employee

F:.nally, ASTS sends the medical rev:.ew afizcer’s pcs:Lt.J.ve test

' zepart ‘to Ken Thomas, tha Safaty Admn.nlstrator for the City of

-

'bayton - ' e _ |

At the hearlng before the Board, the City of " Dayton 1

svbm:.tted copies of the med:.cal raview off:.cer’s two repoz:ts t;hat
faund that: Royse's urxne samples tested poszt::u.ve for cocaine on

'May 14, 2007 and Navember 16, 200‘7 (Ca.ty of Dayton’s Exhibits

’7 Yy No persan testified regarding the mathodology of the
tests perfemeé hy ATN or the results of these tests that ATN
_ forwarded to 33‘1‘3 Further, no person test:afzed on behalf of

. ASTS regard:.ng what paxtxcular data the medical review officer

reva,ewed or why the officer concluded that Royse's tast results

3

were pos:.*.:.;wre for cocaine.

Roysa objected to the admission of t.he nmedical rev:.ew
i

officer’s pcs:.t_::a.sre reports based on tests performed by ATN as

inadmissible hearsay. The Boaz:d' overi:'u}.ed' the objection and -

affirmed Royse’ s discharge on August 21, 20()8  Royse f‘iled a

notice of appeal from the Board’ s decis:.on in, the court of common

pleas pursuant to R. C Chapt:er ZEW ﬁ—"uirﬁ 2010, the court—

aff:.rmed t.he Board' s decxs:.on Royse f:‘:l.lecl a not:::.ca af appeal

FIRST ASSIGMNT OF _ERROR

i SFCGND AP?ELLA’?E msmzcr

i

)

'
EE
R




”REVIﬂW INSTEAD OF COﬁﬁUCTING -\ TRIAL DE NOVO;
Royse argues that the trial court. applzed an incorrect,
deferentzal standard of review in revxewing the Baardfs dec;s;on

Accordmng to Royﬁe, the trlal court ‘should have conducted a de'

noveo review of the Baard's dec151on_1nstead éf giving the Board -

_deference on avmdentlary and 'credihilitf 'issues. Rayse’ﬁ
argument relles on R.C. 124. 34(0}, wﬁich'proéides.fo# an appeal
| “on qpestlons of law and fact.” - _
“{a1 menbear o©of a fixe or 9olmca depa;tment may utxlmze
!I ezther of twn dlstlnct avenues of appeal to the court of common
pleas from a decision of suspens;on, demotlgn or removal from |
offlce by a municipal aivil servaca commlssxon [} First, if an
appeal is brought onh questaons of law and fact under * * * [R.C,.
'Ef 124 34} the procedure on appeal 1s gcverned by the Bppellata
| Procedure Aet.{l In such a case, the tr;al court is requxred_to
_[-_éeﬁ&ucﬁ a de novo reviaw'of the civil service proaeedings,[] The
court may conduct an 1ndepen&ent 3udxclai exammnatlcn'.and
d_“determlnatzon of‘conflzctlng issuves of fact and law. {1 The court
may, in its dlscretzon, hear addltlonal evxdance, and y.
d subst&tute its judgment for that of the commlsszon [] Second, if
'_an appeal to the coart is breught pursuant to * %k iR C. Chapter
.d !

2596} the ccurt is xequxxed to allow add1t1onal ev1dence only in

the c;rcumstances anumarated 1n the statute, &ﬁd‘tﬂé‘ﬁﬁﬁfﬁ*ﬁﬁs*gffuﬁ

Piﬁe‘ dne daference t¢_ the admmnxstratzve resolutxani of

,ev;dant;axy confllats ” - 15 0h1¢ Jar (2006} §98 szxl

5Sexvants, Sectxon 605 (cxtatlons letted} See Rasekf§}"61§y af_

THE COURT OF APPEALS OF OHIO |
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T

geven Hills (1983), 9 Qﬁio App;Bd“224; Giannini.%._Eaizview'Paxk
(1995), 107 Obio App 3d 620. "- L

Rcyse did not identify. 1n his notice of appeal from the
Boaxd?s dec1sxon which statutory avenue of appeal he xnvcked, In

his brlef filed with the court of common pleas,.however, Royse

: xdentxfxed R.C. Chapter 2506 as provldlng the pxoper standaxd of

xev1ew (ﬂkt 11. Yy Further, he noted in a motlon to stz;ke that
this case was an adm;nlstratlve appeal brought,pursuant to R.C.
2506.04. | (Dkt 15 ) Finally, in his reply brxef submltted to
the tr;al court, Royse xelterated the stanéard used by tr;al
courts when conductzng a review putsuant to R. C Chapter 2506.

At no point did Royse mention R.C, 124.34 to the trial court or

"that he desired a trial de novo. ) R

Tha doctxzne of mnvzted error estops an appellant, 1n either
a civil or criminal case, from attackzng a 3ud;ment for errors
the appeliant'indnced the court to commit. Undeq that.prlncxple,
a paity'cannot coméiain of any actioa_iaken or ruyling made by the
court in accordance with the'paxty's own suggesﬁion'or request.
State v, Wbodruff (1983}, 10 Ohio 3pp 34 326. ]

Royse mnduced the court to apply the R C. Chapter 2506.04
standard of review the court applled Rmyse may not now argue
that in dolng so, the court erred zn not applylng the R.C. 124 34

standaxd instead

ﬂhen rev;ewxng an admmn;stxatlve appeal pursuant to R.C.

2506 04 the tr1a1 court cons;dars the “whole reaord " lnclud;ng ___“:

y new oi_addltze al evidance

THECGURTOFAPPEALSOF(ﬁuo ;f -f
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. ] .
" ; c . " ' ol s .
 determines whether the admzn;stratlve oxder is unconstxtutxonal,

i

!l xllegal arbitrary, caprzc;ous, unreascnable,_or unsupported by

tha preponderance of substantlal relzable, and prohatlve
]
ev;dence, Henley v‘_Ybungstown Bd. of 2onzng'Appeals (2000), 90

!l Ohlo St.3d zaz, 147. The trial court correctly app11ed that

'standard of revzew o Roysa’s appeai from the Board’s decision.

whe flrst assmgnment of error is averruled

._ “ ' SECOND ASSIWNT OF ERROR

“THE TRIAL ﬂOUR& ERRED IN CONSIQERING THE EVIDERCE OF THE.
_DRUG TESTS AS A MATTER OF EVIDENCE 3ND OF LA% "
!r The standard of tevmew to be apprlied by;an apyellate court
| in an R.C. 2506.04 appeal is ﬁmore lxm;ted in scope” than the
standard of review appiied by the admmon.éleas'court to the
El Board’ s decision. Henley, 90 Ohio St.2d at 1&7, quoting Kisil v.
Sandﬁsky (1984) , 12 Ohio St.3d 30, 34; " In Henley, the Ohio
Supreme Court explazned | | l

q WIR.C. 2506, .04] gxants a more 11m1ted.powex to the gourt of

'appeals to review the 3udgment of the common pleas court only on’
‘quéstiaﬁs‘of léw,‘ whiéh does ndt'includé the same'extensiﬁe
power to weigh ‘the pxeponderance of substantmal reliable, and

II probatxve evadanae, as is granted to the common pleas court *

* *_ Appellate ¢ourts must not suhstxtute thalr 3udgment for

thaSe oﬁ an admlnlstratlve agancy or a trzaIAﬁaurt abseﬁtgthe*

appzoved crlterla far dolng sa i Id at 147, quotxng £ora1n cxty

'”s.chool D:.st ' Bd. of_ Edn . StateEmp Relat:.ons Bd. (1988}, _'an'

jOhio St Sﬁ“257 261 E “questlon af law" ms “‘[a}n mssue to beﬁ
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" Rules and-_ Regulatlons .

H ’ .

decided ' by = the judge, conaerns.ng he‘ appl:.cat:.on or

interpra-tation of the law.”’ Henley, 90 Oh:.o St 3d at 148

quotn.ng Slack's Law D:s.ct:.onary {7 Ed. 1888) 126(3

" The trial cauz:t :Eound that the test:.mony of the Clty of

. Dayton s two wmtnesses and documentary evadence of Royse’s. drug

l

'tast records wera compet:ent and’ px:c}batz.ve evz.dence that supported

the Boaxd' s decls:.on Royse argues that the tr:.al cou:r:t. erred in

affirming the Bcsard' s decz.s:.on because the pr:.mary evn.dence oxz

which t:.he Board xal:.ed the report of = med:.cal review officer

i

who had reviewed the :t:esults of drug tests that the offz.e.er:

aoncluded were pcs:.t;.ve for drugs, was J.nadm:.ssn.hle hearsay

-evidence under the Ohn.o Rules ef Evzdence and the Board’s own

'
“As a general mle, even apart from: 'spa_c:ific statut:es;
adm:.m.strat:.ve agenc:.es are not bound by the str::.ct rules of

ev:zdence appl:.ed in couz:i: * * :*. However,' an adzun:.strata.ve
g

agency should not act upon ew::.dence which is not admissible,
'. competent, or probat::.ve of the :E‘acts wh:u.r.:h ::.t is to determine. *

% % The hearsay rule is rolaxed in administrative proceedings,

¥

but the discretion to consider hearsay e'vidence cannot be

__exe::a:.sed :Ln an. arbxtrary manner " Haley v th.c.; Staf:e Dez:tal

_Board (1982} y 7 Oha.o App 3d 1 6 (t::l.tata.ons omlt’ced)

] ,l_applx.ed by the Cour X

Rule 1é 5(2-\} of the Boarci’ s Rules ancl Raguxamfyrmﬁes'*

that “[t}ha adm:.ssn.an _of ev:.dence sha}.l ha gcverued by the rules

Oh:m :m c:.v:.l cases o Therefore, whzle

rthe agplicatn.on of ‘the rules of eva.dence may be semewhat relaxad

THE ceum OF APPEALS OF OHIO
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in adm:.nu.strat:tve pxoceedans, the Board a.tself chose to adopt a

rule that requires a.t to apply the fundamentals of the rules of

evxdenee in its proceedings.

Rule 14. S{D} of the Beard“ 8 Rules and Regulatlons prow.des,
oo I
in part' ,“[t]he Board or Hearlng Offxcer condnctang a hearing

shall have full authcrity te control the px‘ocedure of the

:heaxxng, to admit or excluda testmmony or othar ev1den¢e, to rula 

upon all abject:.ons, and take such other act:.ons as are necessary

and pxoper for the conduct of-such hearing. * * %7 This rule

‘explainsg the authnm.ty of the Board to contrcl a.t;s hearings, but

does not g:Lve the Board author:.ty to :.gnore Rula 14. S(A} ; or the
wellwestabllshed. precedent that “the d&scretion to consmder

hearsay ev:.dence c:annot be exerm.sed in an- arb:.trax:y manner. r

:Haley, 77 Ohn.o :kpp 3d at 6.

}
It :.s undisputed that. the dacuments conc*erm.ng Rcayse s drug

test that were subm:.tted by the City af Dayton to the Board were

heaxsay in that they were offex‘ed to prmre t.he truth of the

1
i

:Lnadmz.ssa.ble unless it fits w1th:.n an exaept:.on to the hearsay

matter asserted. Ev:.d R. 801{{:) . Generally, heaxsay ev:.dence is

rule. Ewid. R 802, 803 ; 804. The trial cou:r:t‘, found that the
drug test reeords qual:.fa.ed as an except;.on tu the hearsay rule '

undex t'ne “bus:mess recards" exceptz.on in Ev:.cl IR 803(6) ' That

_ excapt:.on pzﬁv:.des

_.';;;apqr:_t record, 7 cr data comp:l.l" t:l.on”' in

~ events, . or condn.t:.ons, made at o:r: near the t:.me by,

'. “Rec:ords of regularly conducted aatxvzty 2& memorandum, .

THE COURT OF APPEALS OF OHIO
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1

information transmitted by, a person.with'knowlédge, if kept in -

the course of a ragularly aonducted.busmness actxv;ty, and if it

'was the regula: practice of that business aatzvity to make the

mamorandum, report, record or data compllatlon, all as shqwn by
the testmmony of - the custodian or other qualzfzed thness or as
pxavxde&.by Rule 951(3}{10), unless the saurce ¢£ 1nformat;on or

the method or clrcumstances of preparatxon 1nd1cate lack of

trustworthaness. * Kk k7

Royse provided urine samples to Concdentra Madlcal Center,

which then shipped the samples to ATN, a company in Memphis,

Il Tennessee. ATN tested the urine samples for the presence of five

'differént substances. amu then forwarded +the test results to a

madical roview ocfficer in Michigan. The. medical review officer

reviewed the test results and datermmne& that*two of Royse’s

_tests were p051t1ve, Tha medxcal review off;cef’s report of his

: l
findings was then provided by him to the City of Dayton, which

#élied on the report to terminate Royse and to)demonstrate the
cause of his_termi#gtion in the proceedings héfore.thé Board.
(City of Dayton’s Exhlbxt 7.) : i

“To be admzssmble under Evid.R. B03({6), a!business record

must display four essential elemants. (1) it must have been kept

in the regular caurse of buslnass, (2} it must stem fr&m a BOULCE

: wha ha& parscnal knowledge of the acts, avents, or condxtxans,

V_transactxon'-and-(é)f

”(3} xt must have been reccrded at oxr near eha time of the

a foundatxon mnst he establxshed by the

_ testzmony of' ith r'the ﬂustadian Qf thg ;ecerd ox scma ather
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qualified person.” State v. Comstock (Aug. 29, 1997), Ashtabula
App. No. 96-A-0058. | | -

The medical review officer’s reports were produced as part

.af-his_work for his employér. ASTS, which supplied the repoxt.td"

the Clty of Dayton “The 1nformatxon in raports that a busxness

T receives from out31de sourcea is not.part of xts buslness records

for the purpcses of Evid. R 8&3(6) Bahb . Fbrd Mbtax Co.
(lQB?},_dl_tho'ﬁpp.Bd 174, 177, See also State . Jackson,
Ashtabula App. No. 2007-A-0079, 2003-&h10-6976, at  932.
Therefo:e, the City of Dayton cannot aatablmah that the medical
.revzew cfflcer S records were its awn.busxness recqrds admissible
per Evid.R. 803(8)}. The trial court’ erred in finding the.
-busxness records exceptzon satisfied. ;

Authentzcation, which is ev;dence suffmcxent to support a

flndlng that the matter in quest;on, mncludzng doaumentaxy'

_ev;dence, 13 what its pxoponant clainms, is a cond:t;on precedent

. to admlssthlzty of that matter in evidence. Evid.R. 901 (A} .

Illustrative examples of proof of authentication are set out in
avid.a; 901 (B) (1)-(10). A ‘showing that an e;c&ption to the rule
ga;nst hearsay applxes satxsfies the example in EBEvid.R.
901(8){10} The example most frequently applled is in vad R

901(3}(1) “Testxmany of a thness wzth knowladge Testxmony

remrdkeeplng at ASTS. | Ev:.d R 602

that a matter 15 what it 13 clazmed to EE '

ﬁq wztness wlth personal knowledge testlfled ahout ATN' s

mnternal recordkeeplng or testlng procedutes

the

The Clty cf Dayton s'anly
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: pe;:f ormed by A'I'N

‘those test results. ' . o !

11
_ . i ) .
two witnesses at the_heaxing'befoxe'the Boardﬁware Ken Thomas and

|

'Maﬁrice'ﬁvanaL Ken Thomas is the Safety Administrator for the

City of Dayton He test’ifi.-ed that he has never been to ATN’'s

b

'laboratorxes ané has never abserved the:.z: testlng process He

i
d:;.d not'. exh:.b:.t aufflcxent knowledge of Am’s actual t:est:.ng
procadnres or :.nternal recordkeepmng. Fuxthar he test:.f::.ed that
F
the med:l.cal review officer does not perfom any tests on the

urgna samples, but xnstead reviews the results of the test;x.ng

- Maurice Evans is the CJ.ty af Dayton‘s d&s:.gnatad employar

__representative; He test::.f:l.ed x:agarda.ng his fam::..:‘f.zarn.ty with the

1
process use’d_:i.n cal}.ecting urine samples for 'drug tests. But he

“does not test the urine samples and relies oh others to provide

}

In short, there is no evidence of recpr&i demenstrating that
L . . .

the docmnent:ary ev:.dence of pas:i.i:ive tés%. xesuits and the

ultimate ccnclus:-.cns reached therefrom waere té‘ustworthy ‘I‘h:n.s is
S

the vex:y type of ev:.denca that the requ:.remenpt of authent:.cat:;.on

in Evid.R. 901 {A) was meant to preclude ﬁ}‘rom cons:.derat&on.

. Without téstmony from a witness that could testa.fy, based on

personal knowledge, regard:.ng the tast:.ng pro?edures ami ;.nternal

_recordkeeplng of ATN and ASTS, the Boa::d and' trial court should

|

"not have rel:x.ed on the posz.t:.ve test result.s ‘ﬁmfor&, h—e**"

'tm,al aourt erred in f:.nd:.ag that the Board‘s deca.s;.on ‘was

'derance Qf s&xbstantzal : ralmahle, and

Kl

t
e
R

4

3

1
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‘I'he record suggests that, :.nstead of tha bus;.ness xecords

"exceptn.on to the rule aga.:.nst hearsay, the City of Dayton

'- attempted to authentx.cat.e the records of the med:.aal review

cffiaer's report pursuant to vad.Rt 901{8)(9}, wblch allows
authentn.cats,on thz:ough » {e}vld.ence de$c,:r1b:.ng a prcczess or system '

used to produce a result and showing . that the procass or syst:em

'-_preduces an accurate result # 7o do that, the process or system

must be descr:.bed v and there must be evidence tt:hat the process ar

B

_systam prcduces an accurate l:esult 'I’hose matters may be

1

)establz.shed by the test:mony of a parson w::,th knowledge of the.
-proces’s or sy_stem. We:.senbergex s Ohio Ev::.dence Treat:.se (2010
Bd.}, Sectn.on 201.1231. The te.stz.mony of the c:.t*y of Dayton’s two

‘witnesses was :.nsuff:.c:n.ent to sat:.sfy those xaqu:xraments.

We do not, as Judge Hall ‘suggests, hold that the formal and
tec:hn:.cal requirements of the Rules of Evidence must be satz.sf:.ed
.in admznn.stratn.ve proceedings. We:.ssanbarger writes:
“C‘onceptually, the function of authent:x,catxon or identification
is tc establn.sh by way of prelxmnary ev:.dence, a connectxon'
between the evn.dence affered and the relevant facts of the casa._

The ccnnact:.on is necessary in order te astabl:.sh the :r:elevancy

of the partlculax 1t:em, s:.nce an object ior: J.t:em is of noe

relevance if :|.t is not attrabuted to, or connected w;th a

I

the céntral :.ssue n.n t:he case, wh:t..ch :.s that: Royse had used

'cocalne.”“

paxt:.cular person, placa, or xssue in a ¢ m i %, ﬁ%l%—

Tha Cs.ty of Da.yton ofﬁered the re;;ort as relevant to prove_

But, a '

THE COURT OF APPEALS oF mno :
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conclusion was reached, the repo::t damonstrates nothing more than

that the conclus.ton was reached ' by persons who d:.d not test;,fy

and in accordance -with & mathod of anafi.ys:.s that remaxns

' unexpla:.ned ‘As evidence, it is noth:.ng more than proof that the

repart ha.d been rece;ured by the City of Daytcn frem a person it

engaged o prepare such repox:ts. That bare fact - does not

demonstrate that Royse had used coca;.ne, wh:,c:h was the has:.s for'
i
h:.s d:.scharge on which the Board was raqu:.;:ed to pass.

+

The second ‘assignment of error is sustained. The judgment

of _the tr:.al court will be reversed axxd the cause is remanded for'

_ further proceedings consistent with this Opihion.

I
|

!

FAIN, J., concurs.
HALL, J., dissenting:

I agree with the d:.spes:l.ta,.on of the first assignment of

~errox fz.nd:.ng t:hat the appellant pursued ,hxs admzn:u.strat:.ve'

appeal below as an R.C. 2506.01 appeal, xather than pursuant to
R.C. 124, 34 Therefo:e, he cannot now argue that the trial court
should have aons;dered-hls appeal under the standards applied to
the latter'éedtion.

However, because I hel;eve that the Dayton Clvzl Service

Com:.ss:zor: had authorlty to rule en obj;eat:.ons to adm:t.t or

" a.ppellant’s se

exclude ev:.denc:e, and t.nat'. Tﬁe ﬁ)aytbrrﬁw 1 —Service Bec 4%

reasonably and const:.tnt:.onally admltted the reports of the

ond '-'posztz.ve. cocaa,ne dx:ug test the tr:zal court

'?"was correct :.n afflm:l.ng t‘he Comz,ss:.an s dec:.s:s,on that he be

THE COURT OF APPEALS OF OHIO "7
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|

| dlscharged fram hxg posltlon as a fmxeflghter.

'cases‘"- o

The result of the majorlty s oplnzon, whlch\wlll require the
Dayton Civil Serv;ce Board to adhere to the Ohlo Rules of
vadence, ig unnecessary and undeSLrabxe Admlttedly, Dayton
Civil Servxce Board Rule 14 Section 5, statAS" |

“Procednxe at heaxlngs. A Tha adm;ssxon of evxdenee shall

.he governed by the rules applled by the Courts of Ohic in cxv1l

3

In an administrative setting,-hoﬁaver, this rule need aoq,
and'sho#ld not, be construed as adg#ting ﬁha Ohic Rules of
Evidence for hearings. A_mofe reasonable int%rpietation is that
the.rule refers to the ﬁanﬁez of pxasehtiué evidence and the
general procedure for conduetmng a hearlnq Otherwise, the words

“in C1v;1 cazes” are superfluous. Those words dxstlnguxsh the

procedure for the presentation of evidence at the civil service

E)

level from the procedure applicable in ¢riﬁiqa1'cases. The rules
of evidence apply to both civil and criminél cases, so it is
reasonable to infer that the words “in eivil éases".were included
to'enqdmpa33_the_p£oq¢ss for admitting evidence, not to require

application of the rules of évidence themselves.

Mbreover Section 5{D) of Civil Servmce‘nule 14 specmfxcally

. states that “tt}he Board or Hearlng Offxcer condnctzng a hearlng

shall hava full authox;ty to contro;“tﬁé“jwraczﬁurer*afbftha*

-3

”heaxxng, to admmt or exclude tast;mony cr othar evxdence, to rule

,upon all abjecta.ons, and to take such c:ther actlons as are

'Th1s

THﬁCOURfOFﬁ%%ALQO#wa
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speclflc language in Sectlon 5(p) prevaxls over the 1ntr0ductory'

Sectlon (5){&) and grants the board plenary authority to

7determ1ne the admissibility of ev;dance

A v1ztually 1dent1cal rule appears Ln the decision of this
aourt more than tweﬁty years ago in Emmons v. Miam;sburg {March

27, 1989), Mantgamery App ﬂo 11197 Thare, Sectmon 11 l of the

.Maamlsburg ClVll Servxce Rules and Regulatzons stated

“ﬁppeal and Hear;ngs' Ne legal rules of evzdénce shall be
raquxxed an& the Civil Service Commzsslon shall determine the'
manner of conduct of such hearlngs i (Emphasxs addad)

The next rule Segtion 11. 2 ‘is ;dentlcal\to current Dayton
Civil Service Board Rule 14, Section 5, It spated.

up;oceduré at Hearings: The admission $f evidence shall be

governed by=the rﬁles applied by the Courts of Ohid.in civil

 eases o (Emphasls added) .

Th:s language from Section 11.2 of the Miamisburg Civil
Service Rules and‘Ragulatlons, which is of similar vintage to the
Dayton xule, cannot possmbly'be canstrued to adqpt the Chio Rules
of Evidence bacause the previous sectzon (11.1) speclflcally
excluded the “legal rules of evidence.” kaewmse, Dayton C;v;l
Servzce Board Rule 14 Sectmon,S(A), need not and should.not, be

construed to apply the Ohmo Rnles of Evzdence to Dayton cmvxl

'serv;ce hearlngs

“THE COURT OF APPEALS OF amo BN
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that they govern proceedings “in the cdurts of ‘l:his. state." E_v_ici
R 101 (A) (Emphasn.s added) . The Ohn.o Supreme Court has held that
“Ev:.d R. 101 (&) does not mentlon adm:.nxstrat;ve agencxes as
foxums to whu:h the Rulas of Ev:.denca apply " Or.ange Cz.t:y School
Dz.st Bd m‘:‘ Edn v, Cuyahoga C’ty Bd. of Revz.szon, 74 Ohio st.3d
415 41? 1996 ~Chio~- 282, Thxs “court, too, ha's held that hearsay

is adm:.ssmble in adm;nn:.strata.ve hearings as long as discretieon to

'aduu.t 15'not _arb:a.t.:r:arlly appl:.ed. Haley v.i Chio State Dental

;Baard {1982) 7 Ohio App.3d 1, 6.

Chio adm:.n:astratz.ve agenc:.es axe to determxne what ev:xdence

is to be admitted in the:.r proceechngs. R. C 115.409 states that

' “The agency shall pass upon the adm:.ss:.bz,lxty of ev:.cienca. .

wEA) dma,m.strat::.ve agencies are not bound by the rules of evidence

~applied in courts.” Black v. Ohio State Bd__. of Psychology, 160

‘Ohio App.3d 91, 2005-Ohio-1449, at 917, citing Haley, at 6. The

'dhic Admiziistrative. Code, wh:i.ch 'promulgates; Irules for wvarious
adm:.m,strats.ve hear:.ngs, states* “The *Ohiaerules of 'Eiridenca’
may be taken into conszderam.on by the board or n.ts attex:ney_
hearing examzner in detem:.n:.ng the adm:.ss:l.ba.,la.ty of evidence,
but shall not be centrolln.ng.” Gh::.o Aé:n. Code 4732-17-03(D) (10} .

Ru}.es of ev:.dence do nct apply, statzztorily, to ﬁor’kers’

compensation hear:.ngs For example . R. C 4123 10 provs,des “The

_ :.ndustr::.al comssxon shall not be baund by 'l:ne usualwﬁzr"'

or st:atu{:ory z:ules af ev:.denae or by any technn.cal c.:r :Eormar

r'im}.es Gf procedure.”_" S:.m:.larly, the:"()h:.o Rules of vad nce

THE COURT OF APPEALS OF OHiO '
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|

iIn thls regaxd R.C. 4141 281(6){2) prcvxdes that “{h}earing
'offlcars are not bound by common law or statutory rules of

-ev:dence or by technxcal or formal rules of proceaﬂra # Such

proceedlngs are no more or less s;gnxflcant than Dayton C1v11

_Servxce Board haarlngs And the foxegoang statutory provzsaons

expxess the concept recognazed,by this court in Haley, supxa, and

_others See e. g , Day Lay'Egg’FExm.v Unioen Cty Bd. Gf‘Rav:szcn

 (1939), 62 Ohio App.3d 555, 556 {reaogn;zzng that admmn;stratlve

agen¢1as are nct bound by rules of ev1dence} Furthermora, in

rev;awlng a declszon of an admmn;stratlve board, a commnon pleas

aourt must give “due deference to the admznlstratxva resalutzon

of evidentiary conflicts” and, therefore, must.not substltute 1ts

3udgment for that of the admlnistxatlve agency. Hawklns v. .Marzan

Corr. Inst. (1990), 62 Ohio App 34 863, 870.

The Dayton Civil Service Board's “Order on Appeal,” signed
and entered August 21, 2008, iz a reasoned and balanced d90351on
as to why the Board admitted the evidence presented about the
appéilant’s positiva drng' test resﬁlts} The appellant’s,

underiying protection is that the hearing wasfrequired to comport

.with prodedural'and substantive due process! The “proces$” the

.appellant was due was the hearlng'before the Civil Service Board,

of whxch he recezved notxee and an opportunity to be heard He

mhe denxed abus;ng

"1ntroduced not a shxed of evxdenaa that his test resurt54weré

_ 1nac¢uxate or unrelxable He presented.noth;ng to the effect that

m'the possess;on of w&mch ’15 ‘not

prescrlbed 1s a felony A separately preserved,ane—half of the

"THE COURT OF APPEALS OF OHIO |
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tasted urine sample was ava:glable t:o hm fo:r: independent tastxng _

Yet upon hear:.ng of the second pos;;“t:l.ve drug repori: rather than
C

have h:.s own ccnfa.mat.ory test, he checked himself into a. drug
l

treat.mant facility. He refused the Ca.ty s request for his med:.cal

_ records, wh:.ch may have corrobox:ated the test results ‘Undez:’

these c:.rcumstances, the appellant was accarded due process.

In acid:.t:.on to a strlct 1ega1 a.nalys;,s why the rulas of

'evz.dence do not apply in admn.n:x.stratlve sett:.ngs, there are
‘pumerous practical :x.mpls.catlons here: ‘(1) this dis an
administrative proceeding in which strict 'rules of evidence

~should not apply; (2) administrative officials often are not

legally trained or versed in the nuances of evidentiary rules;
; . :

{(3) at the administrative level, there is no burden or expense-~

shifting mechanism, such as a request for admissions, to require
parties eithér to admit apparent facts or tfc bear the cost of

proving them: (4) oﬁt—ofwstaﬁe test auppl:?.ers are routinely

_zelxed upon for aceuracy in many walks of life, including

.' medicine; and {5) noth:.ng in the xecorci suggests that Royse ever

denied having a cocaine—abuse preblem

The magorzty holci;.ng effect:.vely reinstates a cocaine abuser

| hereby : certify this to be a true

as a firefighter. I dissent.
I o and correct copy.

Coples mazled t-.o

'.'_:Texry W Posey, Esq
‘John -J. Danish, Esq.

';'EJcnathan W. Croft, Esq.'.
f 'Hc:n Barbax:a P. Goxman

e ,Jiautf S - i}

Norma M. Dickens, Esqg.

.« Witness my han ﬁdséal_this ﬁﬁai‘
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
CIVIL DIVISION

RONALD L. ROYSE, CASE NO.: 2008 CV 8296
Plaintiff, JUDGE BARBARA P. GORMAN
.VS.-.

CITY OF DAYTON, et al.,
DECISION, ORDER AND ENTRY
Defendant. OVERRULING APPELLANT RONALD L.
ROYSE’S APPEAL OF THE ORDER OF
APPEAL AND AFFIRMING THE
DECISION OF THE DAYTON CIVIL
SERVICE BOARD

This matter is before the Court on the Notice of Appeal filed by Appellant appealing the

decision of the Dayton Civil Service Board. The Brief of Plaintiff Ronald Royse was filed on

Reply Brief of Plaintiff Ronald Royse was filed on May 1, 2009. The Notice of Submission of
Supplemental Authority was filed by Appellant. This matter is properly before the Court.
I. FACTS
Appellant Ronald L. Royse (“Appellant”) was discharged from his position as a fourteen
year employee of the Dayton Fire Department as a result of an alleged violation of the collective

bargaining agreement (“CBA”) between the City of Dayton (“Appellee” or the “City”) and the |

International Association of Firefighters, Local 136 A.F.C. -C.LO. and a violation of a Civil
Service Rule. Specifically, the discharge was based on alleged drug use by Appeliant. Appellant
was drug tested under the Substance Abuse Policy contained in Article 33 of the CBA which reads

in part:




Section 6. Drug/Alcohol Testing
The City conducts the following types of drug and alcohol testing to determine if
employees/applicants are in compliance with this policy and the associated rules of
conduct: pre-employment, reasonable suspicion, post accident, return to duty, and
follow-up testing. In addition, employees are tested prior to returning to duty after a
confirmed positive drug or confirmed alcohol test and follow-up testing conducted
during the course of a rehabilitation program recommended by a substance abuse
professional. A Medical Review Officer (“MRO”) reviews test results and
determines which tests are positive and which are negative.
A second occurrence of a confirmed positive drug test conducted under the Substance Abuse Policy
“will result in discharge from employment. Article 33, Section 6 of CBA.

On May 14, 2007, Appellant was subjected to a random drug screen, the results of which
were positive for cocaine. Appellant was evaluated by a substance abuse professional and
completed a drug and alcohol education program. Appellant was then ordered to report for a return
to duty drug screen on May 31, 2007 after which he was permitted to return to work because the test
result was negative. He was required, however, to undergo eight follow-up random drug tests. His
third follow-up test result was positive for cocaine, and Appellant was terminated following a pre-
disciplinary hearing. Appellant appealed his termination to the City of Dayton Civil Service Board
(the “Board™).

Appellant argues that the test results were inadmissible before the Board and insufficient
because they were non-DOT tests. The CBA requires that DOT drug tests be used. CBA, Article
33, Section 7(B)(6). According to Appellant, the introduction of tests in this form violated his right
to due process, as well as his right to confront witnesses.

II. LAW & ANALYSIS

This appeal of the Dayton Civil Service Board ruling is pursuant to R.C. Chapter 2506,

which permits the review of a Afinal order, adjudication, or decision of any officer, tribunal,
authority, board, bureau, commission, department, or other division of any political subdivision@ by

the appropriate common pleas court.




A. Standard of Review

Where a civil service commission of a municipality removes a classified employee from his
position for disciplinary reasons, the decision may be appealed to the Court of Common Pleas
pursuant to O.R.C. Chapter 2506. Walker v. City of Eastlake (1980), 61 Ohio St.2d 273. The court
must analyze the action taken by the Civil Service Board through a review of the entire record
presented. City of Dayton v. Whiting (1996), 110 Ohio App.3d 115, 119. Under R.C. 2506.04, a
common pleas court may find that an administrative board=s decision is Aunconstitutional, illegal,
arbitrary, capricious, unreasonable or unsupported by the preponderance of substantial, reliable, and
probative evidence on the whole record.@ In Duduckovich v. Housing Authority (1979), 58 Ohio
St.2d 202, 207, 389 N.E.2d 1113, the Ohio Supreme Court elaborated, stating:

[TThe Court of Common Pleas must weigh the evidence in the record

* ® * t9 determine whether there exists a preponderance of reliable,
probative, and substantial evidence to support the agency decision.

We caution, however, to add that this does not mean that the court

may blatantly substitute its judgment for that of the agency, especially
in areas of administrative expertise. The key term is Apreponderance.@
If a preponderance of reliable, probative and substantial evidence exists,
the Court of Common Pleas must affirm the agency decision * * *.

Thus, the standard of review in administrative appeals is not de novo, and this Court must
affirm the City of Dayton Civil Service Board=s ruling unless it is arbitrary, capricious,
unreasonable or unsupported by a preponderance of reliable, probative and substantial evidence.
When resolving evidentiary conflicts, this Court must give due deference to the findings of Dayton
Civil Service Board. Giving due deference to an administrative agency means that Aan agency=s

finding of facts are presumed to be correct and must be deferred to by a reviewing court unless that

court determines that the agency=s findings are internally inconsistent, impeached by evidence of a

prior inconsistent statement, rest upon improper inferences, or are otherwise insupportable.” Ohio

Historical Society v. SERB (1993), 66 Ohio St. 3d 466, 471, 613 N.E.2d 591. Questions of witness




credibility must be deferred to the board or agency which had the opportunity to observe the
witnesses= demeanor. Univ. of Cincinnati v. Conrad (1980), 63 Ohio St.2d 108, 407 N.E.2d 1265.

B. The Civil Service Board did not err in admitting evidence of Appellant’s positive drug
tests.

For this court to set aside the decision below, as Appellant requests, it must be found that the
decision below was not based upon a preponderance of reliable, probative and substantial evidence.
Appellant ‘ﬁrst argues that the Board erred in admitting Appellant’s drug tests result because they
were impermissible hearsay. According to Appellant, the results were authenticated by City of
Dayton employees who did not participate in the urine sample collection, testing or interpretation.

In the case at bar, the Board stated that it considered the testing process used by the City. At
the hearing before the Board, Ken Thomas (“Thomas”™) Safety Director for the City of Dayton
testified that the urine samples used for Appellant’s drug tests were collected by Concentra
Medical Center. Thomas testified generally as to the procedure used. According to Thomas, all
samples are collected in a secure rest room, and that the collection agent conducts a ten-twelve step
process to make sure that the collection environment is secure. According to Thomas, a provided
sample is split into two vials and observed for color and temperature consistent with a human
sample. A bar-coded custody control form is completed, initialed by the Concentra employee
conducting the test, and affixed to each sample. One sample is tested, and the second is kept secure
for testing if requested by a person receiving a positive drug test on the first split sample.
According to Thomas, the samples are placed in tamper-resistant envelopes and sent to Advanced
Technology Network (“ATN™) the same day for testing. All test results are sent to the Medical
Review Officer under the CBA. Thomas testified that the MRO attempts to contacts any person
%Vi'thﬁﬁ.ﬁS’iﬁ’V&dﬁigftestftf‘rdetemiﬁe%f%he‘teS‘?; was-positive for some legitimate reason:

In this case, the MRO was unable to contact Appellant in three attempts to do so following
his second positive resuit. Tr. pp. 114:23-115:11. Likewise, Appellant did not avail himself of his

right to have the second half of the split sample tested.




1. Testing Standards.

Appellant argues that the appropriate testing standards were not used because the CBA
requires that “the method of collecting, storing and testing the split sample will follow the
Department of Transportation guidelines.” Appellant points out that the form showing that
Appellant tested positive for cocaine on the two occasions specifically states that it is Non-DOT
result.

Thomas testified to the Board that the test adhered to DOT standards, but were reported as
non-DOT, “because we are not governed under the Department of Transportation’s regulatory
aspects because we do not operate a vehicle that qualifies under 26,001 pounds or a trailer of 10,001
pounds. So based on that, collection sites and the labs, they really are to report that as a non-DOT
test because they truly do not fall under the classifications of DOT. Tr. pp. 18:20-19.5. Thomas
also testified, “For purposes of standards, the test adhered to DOT standards. For purposes of
reporting, they were non DOT reported.” Tr. p. 89:5-7. Further, the City of Dayton HR Analyst
who ordered the testing, Maurice Evans, testified that even if he had mistakenly ordered a non-DOT
test, ““the drug test is still the same, there’s no difference.; Tr. p. 158:17-20.

Based on the foregoing, the Court finds that the Board’s determination that the testing
standards were appropriate in the case at bar was not Aunconstitutional, illegal, arbitrary, capricious,
unreasonable or unsupported by the preponderance of substantial, reliable, and probative evidence
on the whole record.”

2. Admissibility of Evidence before the Board.

Appellant argues that the evidence used to justify his discharge to the Board was

inadmissible hearsay. According to Appellant, however, the evidence that led to Appellant’s

discharge was (i) the testimony of two employees who were not involved in the testing describe the

process, and (ii) the introduction of Appellant’s drug test results and reports. Appellant cites Civil




Service Rule 14, Section 5(A) which states that, “[t]he admission of evidence shall be governed by
the rules applied by the Courts of Ohio in civil cases.”

It is well-settled in the Second District of Ohio that, generally, administrative agencies are
~ not bound by strict rules of evidence, even if there is a general rule which requires that the rules of
the Ohio Civil Courts be used. See Day Lay Egg Farm v. Union Cty. Bd. Of Revision (1989), 62
Ohio App.3d 555, 560. Further, in reviewing as decision of an administrative board, a common
pleas court is required to give “due deference to the administrative resolution of evidentiary
conflicts” and therefore must not substitute its judgment for that of the administrative agency.” See
Hawkins v. Marion Corr. Inst. (1990), 62 Ohio App.3d 863, 870.

In the case at bar, testimonial evidence as to the process used by the Appelleeto test
Appellant and the results of those tests was given by two City employees who weré not involved in
the testing process. He also argues that the paper records of his drug tests were improperly admitted
as business records. Appellant cites to various cases criminal cases in which such testimony was
not admissible. As set forth above, however, administrative agencies are not required to strictly
adhere to the civil rules at their hearings. Further, in addition to the general statement in Civil
Service Rule 14 set forth above that the civil rules apply to Board hearings, Section 5(D) of Civil
Service Rule 14 specifically states that “[t]he Board or Hearing Officer conducting a hearing shall
have full authority to control the procedure of the hearing, to admit or exclude testimony or other
evidence, to rule upon all objections, and to take such other actions as are necessary and proper for
the conduct of such hearing.” Although the hearsay rule is relaxed in administrative proceedings,
however, the “discretion to consider hearsay evidence cannot be exercised in an arbitrary manner.”

See Day Lay Egg Farm, supra.

) Keeping these priri;:{plcs in mind, the Court finds that the testimonial evidence presented

before the Board was sufficient. Likewise, the admission of Appellant’s drug test records and




results as business records of the City was not arbitrary. The Court further finds that such evidence
was competent and probative of the facts going to Appellant’s conduct.

F inally, in the case at bar, Appellant was afforded due process in that he was present at the
Board’s hearing and represented by counsel. Appellant chose not to testify, but did cross-examine
the City’s witnesses and had a witness testify on his behalf. Thus, based on this Court’s review of
the record, the Court finds that Defendant was afforded due process at his administrative hearing
before the Board and the decision of the Board was not Aunconstitutional, illegal, arbitrary,
capricious, unreasonable or unsupported by the preponderance of substantial, reliable, and probative
evidence on the whole record.@ Accordingly of the Board must be AFFIRMED and Appellant’s
Notice of Appeal must be DENIED.

II. CONCLUSION

Accordingly, the Notice of Appeal filed by Appellant appealing the decision of the Dayton Civil
Service Board is hereby DENIED and the Decision of the Dayton Civil Service Board is hereby AFFIRMED.
This is a final appealable order, and there is not just cause for delay for purposes of Ohio Civ. R. 54.
Therefore, the time for prosecution and appeal to the Second District Court of Appeals must be computed
from the date upon which this decision and entry is filed.
The above captioned case is ordered terminated upon the records of the Common Pleas Court of
Montgomety County, Ohio.

Appellee=s costs are to be paid by Appellant.

SO ORDERED:

"BARBARA P . GORMAN, JUDGE ™ ~ T

TO THE CLERK OF COURTS:
Please serve the attorney for each party and each party not represented by counsel with Notice of
Judgment and its date of entry upon the journal.




BARBARA P. GORMAN, JUDGE

The parties listed below were notified of this Entry through the ¢lectronic notification system of the
Clerk of Courts:

Terry W, Posey
Norma M. Dickens.

William Hafer, Bailiff (937) 225-4392 haferw@montcourt.org
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