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INTRODUCTION: THIS CASE INVOLVES A
MATTER OF GREAT GENERAL INTEREST

The Ohio Municipal League ("League"), as amicus curiae on behalf of the City of

Dayton, urges this Court to accept jurisdiction over this case in order to reverse that

portion of the decision of the Second District Court of Appeals ("Second District") in

Royse v. City of Dayton, 2011-Ohio-3509, holding the trial court erred in considering a

drug test that, at the administrative hearing level, was not authenticated by the testimony

of a person with knowledge of the drug testing process or system.

This Court has an opportunity to clarify the admissibility of hearsay in

administrative proceedings and the obligation of administrative hearing officers to

interpret and apply the Ohio Rules of Evidence. This matter is of great concern to state

and local governments as administrative hearings on various matters, including

employment matters, are held on a daily basis throughout the State of Ohio.

The Second District's decision in Royse, if upheld by this Court, requires state

and local governments to apply the Ohio Rules of Evidence in administrative hearings

and to expend resources to ensure that, in the event an administrative decision is

appealed, any hearsay evidence considered by the hearing officer falls within an

exception to the hearsay rule and that the evidence supporting such exception is presented

in the administrative proceeding.

Such a requirement is unreasonable in administrative proceedings and also

contrary to this Court's direction that "evidence which might constitute inadmissible

hearsay where stringent rules of evidence are followed must be taken into account in

proceedings *** where relaxed rules of evidence are applied." Simon v. Lake Geauga

IH2319409.1 ) I



Printing Co. (1982), 69 Ohio St.2d 41, 44, 430 N.E.2d 468. It is also contrary to the

general rule that "[t]he hearsay rule is relaxed in administrative proceedings, but the

discretion to consider hearsay evidence cannot be exercised in an arbitrary manner."

Haley v. Ohio State Dental Board (1982), 453 N.E.2d 1262 at 1269, 7 Ohio App.3d 1.

See also Bivins v. Ohio State Bd of Emergency Med. Servs., 165 Ohio App.3d 390, 2005-

Ohio-5999; and Erdeljohn v. Ohio State Bd. of Pharmacy (1987), 38 Ohio Misc.2d 1.,

526, N.E.2d 117.

This case provides an opportunity for the Court to clarify the admissibility of

hearsay in administrative proceedings and the obligation of administrative hearing

officers to interpret and apply the Ohio Rules of Evidence. This case is worthy of the

time and attention of this Court, and the Ohio Municipal League urges this Court to

accept jurisdiction over it.

STATEMENT OF AMICUS INTEREST

The Ohio Municipal League is a non-profit Ohio corporation composed of a

membership of more than 750 Ohio cities and villages. The Ohio Municipal League and

its members have an interest in ensuring that administrative hearing officers and

administrative boards, in the absence of an express adoption of the Ohio Rules of

Evidence, are not required to apply the Ohio Rules of Evidence.

The League, by this memorandum, respectfully seeks to advise the Court of the

urgency of and implications of the Second Dis4rict's decision hoiding thaL 'rrearsay,

evidence submitted at an administrative proceeding must fall within one of the exceptions

(H2319409.1 ) 2



to hearsay set forth in the Ohio Rules of Evidence and authenticated in order to be

considered by a trial court.

STATEMENT OF THE CASE AND FACTS

The League hereby adopts, in its entirety, and incorporates by reference, the

statement of the case and facts contained within the Memorandum in Support of

Jurisdiction of the City of Dayton.

ARGUMENT

Proposition of Law No. 1: The Ohio Rules of Evidence do not apply
to an administrative proceeding unless the administrative body has
clearly identified and adopted the Ohio Rules of Evidence.

Rule 15.4(A) of the Rules and Regulations of the Civil Service Board of the City

of Dayton ("Board") provides: "[t]he admission of evidence shall be governed by the

rules applied by the Courts of Ohio in civil cases." Royse at ¶ 20. (Emphasis added.)

The Second District, in Royse, concluded that the Board's adoption of this rule

"requires it to apply the fundamentals of the rules of evidence in proceedings." Royse at

¶ 20. The Board, however, did not clearly identify and adopt the Ohio Rules of Evidence.

It also did not incorporate the Ohio Rules of Evidence into the Rules and Regulations.

R.C. 731.231 authorizes the legislative authority of a municipal corporation to

adopt standards and codes prepared and promulgated by the state. The adoption of such

standards and codes, however, "shall cleariyidentify su-ch code, sha'iistate-the-purpose ef

the code, shall state that a complete copy of the code is on file ***."

[H2319409.1 1 3



R.C. 731.231 expressly applies to the legislative authority of a municipal

corporation. A lesser standard regarding code adoption should not be applied to

administrative boards of a municipal corporation. Rule 15.4(A) does not clearly indentify

the Ohio Rules of Evidence and, therefore, the Board did not adopt the Ohio Rules of

Evidence.

In Rule 15.4(A), however, the Board did provide guidance regarding the

processes and procedures of admitting evidence by using the word "governed." Govern

is defined as "to exert a determining or guiding influence in or over." Merriam-Webster

Dictionary, 2011 edition. The use of the word "governed" in the Rules and Regulations

requires the Board to look to the rules applied by the courts in the admission of evidence

for guidance. It does not require strict application or adherence of the Ohio Rules of

Evidence. In fact, such a requirement would be difficult if not impossible for hearing

officers who are not lawyers; consequently, requiring the strict adherence to the Ohio

Rules of Evidence might put such individuals in the position of engaging in the

unauthorized practice of law.

The Board's choice not to incorporate the Ohio Rules of Evidence with

specificity, and its use of the word "governed" indicates, as noted by the dissenting

opinion in Royse, "that the rule refers to the manner of presenting evidence and the

general procedure for conducting a hearing." Royse at ¶ 39.

The Ohio Rules of Evidence do not apply to administrative proceedings unless the

administrative bocTy has clearly identified the Ohio Rutes of Evizience and required

compliance with the Ohio Rules of Evidence. Dayton has not done this.

(N2319409-1 ) 4



Proposition of Law No. 2: Hearsay evidence, in administrative
proceedings and in the absence of an administrative board's
adoption of the Ohio Rules of Evidence, may be admitted by the
administrative board, and the court of appeals cannot disregard
evidence that was admitted at the administrative level.

This Court, in considering the admissibility of hearsay evidence in an

unemployment compensation matter, concluded that "evidence which might constitute

inadmissible hearsay where stringent rules of evidence are followed must be taken into

account in proceedings * * * where relaxed rules of evidence are applied." Simon v. Lake

Geauga Printing Co. (1982), 69 Ohio St.2d 41, 44, 430 N.E.2d 468.

The role of a hearing officer, as the trier of fact, is "to consider the evidence ***,

along with the credibility of the individuals giving testimony before the board *** in

reaching his decision." Simon v. Lake Geauga Printing Co. at 44. The discretion to

consider hearsay, however, cannot be exercised in an arbitrary manner. Haley v. Ohio

State Dental Board (1982), 453 N.E.2d 1262, 7 Ohio App.3d 1; Bivins v. Ohio State Bd.

of Emergency Med. Servs., 165 Ohio App.3d 390, 2005-Ohio-5999; and Erdeljohn v.

Ohio State Bd. ofPharmacy (1987), 38 Ohio Misc.2d 1., 526, N.E.2d 117.

A hearsay statement that "is not inherently unreliable and constitutes substantial,

reliable, and probative evidence" may be considered. Westlake v. Ohio Dept. of

Agriculture, 2008-Ohio-4422 at ¶ 19. A reviewing court, as this Court has held, should

review "all the evidence accepted by the administrator and the referee without attempting

to weed out and disregard that evidence which would likely be inadmissible in a

courtroom setting." Simon v. Lake Geauga Printing Co. at 45.

The evidence at dispute in the administrative proceeding in this case was the

result of a random drug test. City officials testified regarding the City's drug testing

(H2319409.1 ) 5



process. The trial court upheld the evidentiary value of the drug test and affirmed the

decision of the administrative agency. The Second District, however, concluded that

such testimony was "insufficient." Royse at ¶ 31. The Second District, citing Evid.R.

901(B)(9), concluded that the process or system used to obtain the positive cocaine drug

result "must be established by the testimony of a person with knowledge of the process or

system." Royse at ¶ 31.

Compliance with such a mandate would require government agencies, in all

administrative proceedings involving a drug test, to require the attendance of persons

collecting a sample, laboratory professionals analyzing the sample and having custody of

the sample, and the medical review officer reviewing the results and making a

determination regarding the presence of illegal drugs. In this instance, the City of Dayton

would have needed to provide for in-person testimony from a representative of ATN, a

company in Memphis, Tennessee, that tested the samples for the presence of illegal

substances, as well as a the medical review officer in Michigan. There is a cost and a

burden to such compliance, and it is neither reasonable nor required.

Drug tests, conducted in accordance with policies and procedures and applicable

federal and state laws, are substantial, reliable, and probative evidence. In Royse, there

was no evidence presented, or even an inference that could be drawn from the evidence,

that the test results were not reliable. The Board, under these circumstances, did not act

arbitrarily, and the Second District "cannot usurp the function of the triers of fact by

- substituting its judgment for tlieirs." Simon v. Lake Geauga Fra-nta`ng eo at 45. 66Tire

decision of purely factual questions is primarily within the province of the referee and the

(H2319409.1 ) 6



board of review." Brown-Brockmeyer Co. v. Roach (1947), 148 Ohio St. 511, 518, 76

N.E.2d 79.

CONCLUSION

This case presents a matter of great public and general interest to state and local

governments throughout Ohio. The exercise of jurisdiction over this case is warranted

and respectfully requested.

Respectfully submitted,

Stephen J. Smith (#000 1344)

ssmith(?,szd.com
SCHOTTENSTEIN, Zox & DUNN Co., LPA

250 West Street

Columbus, Ohio 43215
Phone: (614) 462-2700
Fax: (614) 462-5135

Counsel for Amicus Curiae
The Ohio Municipal League

(132319409. 1 ) 7
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Reg. No. 0062337, Jonathan W. Croft, Atty. Reg. No. 0082093, 101
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Y, P.J.c
t

Plaintiff, Ronald Royse, appeals from an order of the court

oE'common pleas affirming the deeision of the Civil Service Board
!

City of Dayton ("the Board").

Royse was employed by the Dayton Fire' Department .for

^- four ree.-. °year^, ^• *+' y 14, _2_092; _
he submitted to a random drug

screen pursuant to the collective bargaining agreementbetween

e City of Dayton rand the international Association of

Fi.refighters, Local 136 A.F.C.-C.I.O. The test results were

THE COURT OF APPEALS OF OHIO
SECONDAPPELLATE DISTRICT`>
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positive for cocaine. 8ursuant to the collective bargaining

agreement, Royse then was evaluated by a substance abuse

professional and completed a drug and alcohol:education program.

On May 31, 2007, Royse was

screen, which was negative.

Dayton Fire Department.

subjected to a return to duty drug

Royse then returried to work with the,

As a result of his May 14, 2007 positive drug test, Royse

was scheduled to eight fc>llow-up, random drug

screenings after his return to work. His £i.rst two follow-up

ere negative, but his November 16, 2007 follow-up test

result was positive for cocaine. Following a pre-disciplinary

hearing, the City of Dayton discharged Royse from his employment

ith the Dayton Fire Department.

Royse appealed his termination to the Board. At the hearing

before the Board, two witnesses, Ken Thomas,and Maurice Evans,

testified on behalf of the City of Dayton. They described the

process that takes place when a firefighter is submitted to a

random drug test. Evans and an employee of Concentra Medical

Center collect the urine samples from the' firefighter being

tested. The samples are sealed and shipped to ATN, a laboratory

in Memphis, Tennessee. ATN performs testsfon the samples

determine whether the samples contain drugs. ATN then sends the

ults of the tests to teive a5 tsitp &-Destinlg F^^ixms

TS"} company in Michigan.

employed by ASTS then reviews the results produced by ATN

ositiveor negatsve rorltr s are pesumine whether the test

OHIOLS OFTHE COURT OF APPEA
SECOND APPELLATE DISTRICT



the presence of marijuana, cocaine, amphetamines, opiates, or

pCE'. If the medical review officer interprets the results of

ATN's study to be positive for any of these £i've substances, then

medical review officer attempts to contact the employee.

Finally, ASTS sends the medical review offiGer's positive test

report to Ken Thomas, the Safety Administrator for the City of

Dayton.

At the hearing before the Board, the City of Dayton
.. . . .. ^ ^ .^ ^ ^ ^ ^. .. '....

;ted copies of the medical review officer's two reports that

found that Royse's urine samples tested positive for cocaine on

May 14, 2007 and November 16, 2007. (City of Dayton's Exhibits

6, 7.) No person testified regarding the methodology of the

tests performed by ATN or the results of these tests that ATN

forwarded to ASTS. Further, no person testified on behalf of

ASTS regarding what particular data the medical review officer

reviewed or why the officer concluded that Royse's test results
,

were positive for cocaine.

Royse objected to the admission of the medical review

officer's positive reports based on tests performed by ATN as

inadmissible hearsay. The Board overruledthe objection and

affirmed Royse's discharge on August 21, 20,0$. Royse filed a

appeal from the Board's decision in the court of common l

irmed the Board's decision.

FIRST ASSaGNMENT OF ERROR

TRIAL COURT ERRED

auiy 6 -2IIri^-^n^^ourL-

1
Royse filed a notice

THE COURTOF APPEALS OF OHIO *
SECOND APPELLATE DISTRICT



REVIEW INSTEAD OF CONDUCTING A TRIAL DE NOVO.j"

Royse argues that the trial

deferential standard of review in x

According to Royse, the

court applied an incorrect,

viewing the Board's decision,

trial court should have conducted a de

novo review of the Board's decision

deference evidentiary

enumerated in the statute^he courb must-

instead of giving the Board

credibility issues. Royse's

argument relies on R.C. 124.34(C), which provides for an appeal

"on questions of law and fact."
t

"[A] member of a fire or police department may utilize

either of two distinct avenues of appeal to the court of common

pleas from a decision of suspension, demotion or removal from

office by a municipal civil service commisszon.[] First, if an

appeal is brought on questions of law and fact under ***[R.C.

124.34] the procedure on appeal is governed by the Appellate

Procedure Act.[] In such a case, the trial court is required to

conduct a de novo review of the civil service prviceedings.[] The

court may conduct an independent judicial examination and

determination of conflicting issues of fact and law. [] The court

may, in its discretion, hear additional evidence, and may

substitute its judgment for that of the commission.[] Second, if

an appeal to the court is brought pursuant to *** [R.C. Chapter

25061 the court.is required to allow additional evidence only in

the circumstances

give due deference

evidentiary conflict

Servants, Section 605

and

:he administrative resolution

Ohio Jur. 3d ,(2006) 698, Civil

ions .om.itted) . See Resek v. City of

THE COURT OF APPEALS OF OHIO
SECOND APPELLATEDISTRICT °



3d 224; Giannini v. Fairviem ParX9 Ohio App1983)illsv .,(en SSe

^ ^ . . .. . . ^ . . .. . ^ . . ^ . . .

review. (Dkt. 11.) Further, he noted in a motion to strike that

Royse did not identify in his notice of appeal from the

Board's decision which statutory avenue of appeal he invoked. In

his brief filed with the court of common pleas,l however, Royse

identified R.C. Chapter 2506 as providing the proper standard of

(1995), 107 Ohio App.3d 620.

was an administrative appeal brought pursuant to R.C.

2506.04. (Dkt. 15.) Finally, in his reply bri:ef submitted to

trial court, Royse reiterated the standard used by trial

courts when conducting a review pursuant to R.C. Chapter 2506.

At no point did Royse mention R.C. 124.34 to the trial court or

that he desired a trial de novo.

The doctri.ne of invited error estops an appellant, in either

a civil or criminal case, from attacking a judgment for errors

the appellant induced the court to commit. Vnder that principle,

a party cannot complain of any action taken or ruling made by the

court in accordance with the party's own suggestion or request.

State v. Woodrexff (1983), 10 Ohio App.3d 326.

Royse induced the court to apply the R.C. Chapter 2505.04

standard of review the court applied. Royse may. not now argue

that in doing so, the court erred in not applying the R.C. 124.34

standard instead.

When reviewing an administrative appeal pursuant toR.-C

2506.04, the trial court considers the "whole record," including

any new or additional evidence admitted under R.C. 2506.03, an

THE COURT OF APPEALS OF OHIO
SECONDAPPELLATEDISTRICT.-,



determines whether the administrative order is unconstitutional,

illegal, arbitrary, capricious, unreasonable, or unsupported by

the preponderance of substantial, reliable, and probative

evidence. Henley v. Youngstown Bd. of Zoning ,̂ Appea3s (2000), 90

Ohio St.3d 142, 147. The trial court correctly applied that

rd of review to Royse's appeal from the Board's decision.

The first assignment of error is overruled.

SECOND ASSIGNMENT OF ERROR

"THE TRIAI, COURT ERRED IN CONSIDERING TFTE EVIDENCE OF T8E

DRUG TESTS AS A MATTER OF EVIDENCE AND OF LAyfi."

The standard of review to be applied by;an appellate court

in an R.C. 2506.04 appeal is "more limited in scope" than the

standard of review applied by the common pleas court to the
. . .. . . . . . . . . . .

Board's decision. Henley, 90 Ohio St.2d at 147, quoting Kisil v.

Sanduslcy (1984), 12 Ohio St.3d 30, 34. in Hen2ey, the Ohio

Supreme Court explained:

"[R.C. 2506.04] grants a more limited power to the court of

appeals to review the judgment of the comm.onpleas court only on

`questions of law,' which does not include the same extensive

power to weigh 'the preponderance of substantial, reliable, and

probative evidence,' as is granted to the common pleas court. *

* courts must not

School Dist. Bd. o

a^ri2i^^o^irt^'rrs^rt

doing so." Id. at 147,-quoting Lcrrain City

dn. v. State Emp. Relations .Bd. (1988), 40

n o£ 1aw" is; "`[a]n issue to bestiA" oque

substitute their judgment for

{



3

decided by the judge, concerning the' application or

interpretation of the law."' Henley, 90 Ohio St.3d at 148,

quoting Black's Law Dictionary (7 Ed. 1999) 1260.

The trial court found that the testimo ny of the City of

Dayton's two witnesses and documentary evidence of Royse's drug

test records were competent and probative evidence that supported

the Board's decision. Royse argues that the trial court erred in

affirming the Board's decision because the primary evidence on

which the Board relied, the report of a medical review officer

who had reviewed the results of drug tests that the officer

concluded were positive for drugs, was inadmissible hearsay

evidence under the Ohio Rules of Evidence and the Board' s own

Rules and Regulations.

"As a general rule, even apart from "specific statutes,
,

inistrative agencies are not bound by the strict rules of

evidence applied in court. *** However,: an administrative

agency should not act upon evidence which is not admissible,

competent, or probative of the facts which it is to determine. *

** The hearsay rule is relaxed in administrative proceedings,
. . . . . . . .

but the discretion to consider hearsay evidence cannot be

exercised in an arbitrary manner." Haley v:. Ohio State Dental

Board (1982), 7 Ohio App.3d 1, 6 (citations omitted).

Rule 14.5(A) of the Boar 'rl s and-Regnla^tions provsaes

t "[t]he admission of evidence shall be governed by the rules

applied by the Courts of Ohio in civil cases.," Therefore, while

a application of the rules of evidence may be somewhat relaxen

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



I
in administrative proceedings, the Board itself chose to adop

rule that requires it to apply the fundamentals of the rules of

evidence in its proceedings.

Rule 14.5(D) of the Board's Rules and Regulations provides,

in part: "[ t] he Board or Hearing Officer ccinducti.ng a hearing

shall have full authority to control the, procedure of the

hearing, to admit or exclude testimony or other evidence, to rule

upon all objections, and take such other actions as are necessary

and proper for the conduct of such hearing. ***" This rule

explains the authority of the Board to control its hearings, but

not give the Board authority to ignore Rule 14.5(A), or the

well-established precedent that "the discretion to consider

hearsay evidence cannot be exercised in an -arbitrary manner."

Haley, 7©hio App.3d at 6.

It is undisputed that the documents concerning Royse's drug

test that were submitted by the City of Dayton to the Board were

hearsay in that they were offered to prove the truth of the

matter asserted. Evid.R. 801(C) . Generally, hearsay evidence is
`

inadmissible unless it fits within an exception to the hearsay

rule. Evid.R. 802, 803, 804.

drug test records qualified as

The trial court found that the

an exception to the hearsay rule
,

under the "business records" exception in Evid.R. 803(6). That

"Records 0

report,

gularly conducted activity. A memorandum,

record, or data compilation, in any form,

events, or conditions, made at or near the time by,

THE COURT OF APPEALS OF OHIO
SECONDAPPELLATEDISTRJCT
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information transmitted by, a person with knomledge, if kept in

the course of a regularly conducted business activity, and if it

THE COURT OF APPEALS OF OHIO
-SECOND APPELLATE DIS7xICf

Tennessee. A42d tested the urine samples for the presenee of five

different substances. ATN then forwarded the test results to a

medical review officer in Michigan. The medicai review officer

reviewed the test results and determined that' two of Royse's

tests were positive. The medical review officer's report of his
{

findings was then provided by him to the City of Dayton, which

relied on the report to terminate Royse and to`demonstrate the

cause of his termination in the proceedings before the Board.

(City of Dayton's Exhibit 7.)

"To be admissible under Evid.R. 803(6), a busi.ness record

must•display four essential elements: (1) it must have been kept

in the regular course of business; (2) it must stem from a source

Royse provided urine samples to Concentra,Medical Center,

which then shipped the samples to ATN, a oompany in Memphis,

trustworthiness. * * *"

was the regular practice of thatbusiness activity to make the

memorandum, report, record, or data compilation, all as shown by

the testimony of the custodian or other qualified witness or as

provided by Rule 901(B)(10), unless the source of information or

the method or circumstances of preparation indicate lack of

who had personal knowledge of the acts, events,

(3 it must have been recorded at or near the t.ime of the

transaction; and (4)

testimony of either

foundation must be established by the



Aug. 29, 1997), Ashtabula

The medical review officer's reports were produced as part

of his work for his employer, ASTS, which supplied the report to
. . .. . . . . . ^ I..

h personal knowledge testified

ernal recordkeeping or testing procedures

(1987), 41 Ohio App.3d 174, 177. See also; State v. Jackson,

for the purposes of Ev3.d.R. $03(6)•" Babb v. Ford Motor C'o.

receives from outside sources is not part of its business records

the City of Dayton. "The information in repoits that a business

per Evid.R. 803(6). The trial court' erred in finding the

business records exception satisfied.

Authentication, which is evidence sufficient to support a

finding that the matter in question, including documentary

evidence, is what its proponent claims, is a condition precedent

Ashtabula App. No. 2007-A-0079, 2008-0hio-6976, at !132.

Therefore, the City of Dayton cannot establish that the medical

review officer's records were its own business records admissible

iliustrative examples of proof of authentication are set out in

Evid.R. 901(B)(1)-(10). A showing that an ex'ception to the rule

against hearsay applies satisfies the example in Evid.R.
I

901(B)(10). The example most frequently applied is in Evid.R.

to admissibility of that matter in evidence. Evid.R. 901(A).

961(B)(1): "Testimony of a witness with knowledge. Testimony

that a matter is what it S . s c aime tc neTl'`t

recordktieping at ASTS. Ev'sd.R. 602. The Ci;ty o

THE COURT OF APPEALS OFOHIO
SECONDAPPELLATE DiSIxK[. ...
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two witnesses at the hearing before the Boardlwere Ken Thomas and

Maurice Evans. Ken Thomas is the Safety Adiainistrator for the

City of Dayton. He testified that he has riever been to ATN'sF

laboratories and has never observed their testing process.

is

did not exhibit sufficient knowledge of ATN's actual testing

procedures or internal recordkeeping. Further, he testified that

the medical review officer does not perforin any tests on the

urine samples, but instead reviews the resuits of the testing

performed by ATN.

Maurice Evans is the City of Dayton's designated employer

representati.ve. He testified regarding his f amil.iarity with the
.. . . .. .

process used in collecting urine samples for^drug tests. But he

does not test the urine samples and relies on others to provide

those test results

in short, there is no evidence of record demonstrating that

the documentary evidence of positive test results and the

ultimate conclusions reached therefrom were trustworthy. This is

the very type of evidence that the requiremerit of authentication

in Evid.R. 901(A) was meant to preclude ^rom consideration.

out testimony from a witness that couid testify, based on

personal knowledge, regarding the testing proiedures and internal

recordkeeping of ATN and ASTS, the Board and'trial court should

not have relied on

trial court erred

seant>orted by the

the positive test r u ts. There ore, the

in finding that

reponderance of substantia

probative evidence.

THE COURT OF APPEALS OF OHIO 5
..: SECOND APPELLATE DISTRICT, ,
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The record suggests that, instead of t'Fie business records
,

exception to the rule against hearsay, the City of Dayton

ed to authenticate the records of the medical review

officer's report pursuant to Evid.R. 901(B)(9), which allows

authentication through "[e]vidence descrihing'a process or system

used to produce a result and showing that the process or system

produces an accurate result." To do that, the process or system

must be described, and there must be evidence that the process or

system produces an accurate result. Those matters may be

established by the testimony of a person with knowledge of the

process or system. Weisenberger's Ohio Evidence Treatise (2010

Ed.), Section 901.121. The testimony of the City of Dayton's two

do not, as Judge Hall suggests, hold that the formal and

technical requirements of the Rules of Evidence must be satisfied

in administrative proceedings. Weissenberger writes:

"Conceptually, the function of authentication or identification

is to establish, by way of preliminary evidence, a connection

between the evidence offered and the relevant faats of the case.

The connection is necessary in order to establish the relevancy

of the particular item, since an object !or

ses was insufficient to satisfy those iequi.rements.

item is of no

connected with a

n, place, or issue

e oentral issue in- thecase,

cocaine. But, absent evidence of the process by which that

THE COURT OF APPEALS OF Oii[
SECOND APPELLATE DISTRICT
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conclusion was reached, the report demonstrates nothing more than

that the conclusion was reached, by persons who did not testify

and in accordance with a method of analysis that remains

unexplainecl. As evidence, it is nothing more than proof that the

report had been received by the City of Dayton from a person it

demonstrate that Royse had used cocaine, which was the basis for

his discharge on which the Board was required to pass.

such reports. That bare fact does not

The second assignment of error is sustained. The judgment

of the trial court wil].be reversed and the cause is remanded for

further proceedings consistent with this t7pifnion.

FAIN, J., concurs.

HALT„ J:, dissenting:

I agree with the disposition of the first assignment of

error finding that the appellant pursued his administrative

appeal below as an R.C. 2506.01 appeal, rather than pursuant to

R.C. 124.34. Therefore, he cannot now argue that the trial court

should have considered his appeal under the standards applied to

the latter section.

However, because I believe that the Dayton Civil Service

Commission had authority to rule on objections to admit or

exclude evidence, a ^hat ^+e sy on i^i^ervs ce Boar^i

asonably and constitutionally admitted the

appellant's second positive cocaine drug test, tne zr2.ai oourt

was correct in affirming the Commission's ^.deci.sion

THE COURT OF APPEALS OF OHIO



L4

discharged from his position as a firefighter.

The result of the majority's opinion, which will require the

Dayton Civil Service Board to adhere to the Ohio Rules of

Evidence, is unnecessary and undesirab].e. Admittedly, Dayton

Civil Service Board Rule 14, Section 5, states:

"Procedure at hearinas. A. The admiassion of evidence shall

be governed by the rules applied by the Courts of Ohio in civil

cases."

In an administrative setting, however, this rule need not,

and should not, be construed as adopting the Ohio Rules of

Evidence for hearings. A more reasonable i.nterpretation is that

the rule refers to the manner of presenting evidence and the

general procedure for conducting a hearing. Otherwise, the words

"in civil cases" are superfluous. Those words distinguish the

cedure for the presentation of evidence at the civil service

level from the procedure applicable in criminal cases. The rules

of evidence apply to both civil and criminal cases, so it is

onable to infer that the words "in civil cases" were included

to encompass the process for admitting evidence, not to require

application of the rules of evidence themselves.

Moreover, Section 5(D) of Civil Service Rule 14 specifically

states that "[t]he Board or Hearing Officer conducting a hearing

shall have full

hearing,

upon all

neces

o admit or exclude

objections, and

andproper for

testimony or other evidence,

such other actions

he conduct of such hearin<

THE COURT OF APPEALS OF OHIO
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specific language in Section 5(D) prevails over the introductory

Section (5) {A} and grants the board plenary authority to

determine the admissibility of evidence.

A virtually identical rule appears in the decision of this

more than twenty years ago in Emmons v. Miamisburg (March

989), Montgomery App. No. 11197. There, Section 11.1 of the

amisburg Civil Service Rules and Regulations stated:

"Appeal and Hearings; No legal rules of evidence sha2Z be

ired and the Civil Service Cormqission shall determine the

manner of conduct of such hearings." (Emphasi.s added).

The next rule, Section 11.2, is identical to current Dayton

Civil Service Board Rule 14, Section 5. It stated:

"Procedure at Hearings: The admission cf evidence shall be

governed by the rules applied by the Courts of Ohio in civil

cases." (Emphasis added).

language from Section 11.2 of the Miamisburg Civil

Service Rules and Regulations, which is of similar vintage to the

Dayton rule, cannot possibly be construed to adopt the Ohio Rules

of Evidence because the previous section (11.1) specifically

excluded the "legal rules of evidence." Likewise, Dayton Civil

Service Board Rule 14, Section 5(A) , need not, and should not, be

construed to apply the Ohio Rules of Evidence to Dayton civil

rules, case law, and statutory procedure all

notion that rules of evidence s}iould not apply to a

service hearing. The Rules of Eviden6e explicitly

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



that they govern proceedings "in the courts of this state." Evid

R. 101(A) (Emphasis added). The Ohio Supreme Court has held that

^Evid.R. 101(A) does not mention admi.nistrative agencies as

forums to which the Rules of Evidence apply." Orange City Schoa2

Dist. Bd. of Edn, v. Cuyahoga Cty. Bd. of Revision, 74 Ohio St.3d

415, 417, 1996-Ohio-282: This court, too, has held that hearsay

is admissible in administrative hearings as long as discretion to

admit is not arbitrarily applied. Ha2ey v. Ohio State Dental

Board {1982}7 Ohio App.3d 1, 6.

Ohio administrative agencies are to determine what evidence

is to be admitted in their proceedings. R.C. 119.09 states that

"The agency shall pass upon the admissibility of evidence...."

[A]dministrative agencies are not bound by the rules of evidence

applied in courts." Black v. Ohio State Bd. of Psycho2ogy, 160

Ohio App.3d 91, 2005-Ohio-1449, at 117, citing Haley, at 6. The

Ohio Administrative Code, which promulgatea rules for various

inistrative hearings, states: "The `OhioiRules of Evidence'

may be taken into consideration by the board or its attorney

hearing examiner in determining the admissibility of evidence,

t shall not be controlling." Ohio Adm. Code +1732-17-03(D) (10) .

of evidence do not apply, statutorily, to workers'

nsation hearings. For example,

commission sl

R.C. 4123.10 provides: "The

not be oun d y the uaQa1`etsmmozr3^w

evidence or by any technical or formal

Similarly, the Ohio Rules of Evidence

statutory rules o

es ofprocedure."

statuto ly do not apply o unemployment compensation hearings.

THE COURT OF APPEALS OF OHIO
SECONDAPPELI,ATE bISTRICT:, ...'
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In this regard, R.C. 4141.281(C)(2) provides that "[h]earing

officers are not bound by common law or statutory rules 'of

evidence or by technical or formaal rules of procedure_" Such

proceedings are no more or less significant than Dayton Civil

Service Board heari.ngs. And the foregoing statutory provisions

ess the concept recognized by this court in Haley, supra, and

thers. See, e.g., Day Lay Egg Farm v. ITnion Cty. Bd. Of Revision

(1989), 62 Ohio App.3d 555, 556 (recognizing that administrative

agencies are not bound by rules of evidence). Furthermore, in

reviewing a decision of an administrative board, a coimnran pleas

court must give "due deference to the adma.nistrative resolution

of evidentiary conflicts" and, therefore, must not substitute its

judgment for that of the administrative agency. Hawkins v. Marion

Corr. Inst. (1990), 62 Ohio App.3d 863, 870.

The Dayton Civil Service Board's "Order on Appeal," signed

and entered August 21, 2008, is a reasoned and balanced decision

as to why the Board admitted the evidence presented about the

appellant's positive drug test results., The appellant's,

underlying protection is that the hearing was,required to comport

with procedural and substantive due process: The "process" the

appellant was due was the hearing before the Givi7. Service Board,

which he received notice and an opportunity to be heard. He

introduced not a shr^^ evz ence ^h^^iis^^ti xesui^ ^re

inaccurate or unreliable. He presented nothing to

e ge on of which 3nied abnsin cccaine the possessi,dh

prescribed, is a felony. A separately preserved one-half o

THE COURT OF APPEALS OFOHIO
.`3ECONDAPPELLATF DISTRICT ,



tested urine sample was available to him for independent testing.

Yet, upon hearing of the second positive drugreport, rather than
. . .. ^ . ^ ^ . . . .

have his own confirmatory test, he checked lii.mself into

reatment facility. He refused the City's request for his medica

records, which may have corroborated the test results. Under

these circumstances, the appellant was accorded due process.

in addition to a strict legal analysis why the rules of

evidence do not apply in administrative settings, there are

numerous practical implications here: (1) this is an

administrative proceeding in which strict rules of evidence

should not apply; (2) administrative officials often are not

legally trained or versed in the nuances of^evidentiary rules;

(3) at the administrative level, there is no burden or expense-

shifting mechanism, such as a request for admissions, to require

parties either to admit apparent facts or to bear the cost of

proving the2n; (4) out-of-state test suppliers are routinely

relied upon for accuracy in many walks of life, including

medicine; and (5) nothing in the record suggests that Royse ever

denied having a eocaine-abuse problem.

The majority holding effectively reinstates a cocaine abuser
P:hereby certify this ta ,be .a t ue

as a firefighter. I dissent.

Copies

Terry W. Posey, Esq.
John J.-Danish;Esq.
Norma M.Dickens, Esq.
Jonathan W. Croft,Esq.
i7rn Rarbara P. Gorman
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