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L INTROﬁUC’l"ION
| The Pubhc Ut111t1es Comm1ss1on (the “Comm1ss1on”) properly dlsmlssed the Complamt _
' ﬁled by appellanits The Wimmer Family Trust and Kurt Wimmer (“W1mme1' or “Appellants”)
Ohio Edison Company (‘_‘Oh_io Edison”) has an easement that grants it the right to manage trees
. and other vegetation on Ap‘pellant's’ property to ensure the safety and r‘elia‘:hillity of Ohio Edison’s
' transmission l1ne In Corrigan v. The Illummatmg Co. (2009) 122 Ohio St 3d 265, this Court
: rev1ewed casement language that Appellants concede is virtually 1dent1ca1 to that at issue here
:In that case, th1s Court concluded that this language unamb1guous[ly]” authonzed the. removal-
of any tree that “could p'ose a th‘reat'to the transmission lmes SO long as-the removal is
consistent with the ut1l1ty 8 Vegeta‘uon managernent plan (“UVM plan”) Id. at 269. |
Because the easement unarnb1guously author1zes Ohio Ed1son to remove trees that could
-.-;p'ose a threat to its transmission lines, the only issue is whether the Commission co‘r.re_ctly :
‘determined that the .uti-lity’s excrcise of ifs unambiguous right'unde'r_the easefnent'to 'te'mo_ve
trees (as opposed to, for example, trimming thenl) was ap‘propriate un'der its .UVM' plan, Which
calls- for removal  of Vegetanon that. could potentially interfere w1th the safe and efficient
operation of transmissioh lines. (See Op1n10n and Order dated Jan. 27, 2011 (“Order”),
Appendix (“Appx.”) at 14.) "l"his' is a question of fact, of course, subject to review under the
deterential “manifest weight of the evidence” standard. Iere, not only does the Con‘nniss‘ion
decision meet the manifest weight standard, but the record .unequi'vocally sho-ufs that the

Commission was undoubtedly correct to find that Ohio Edison’s decision to remove the trees at

issue was proper. ' - : e
Ohio Edison witnesses testified, without contradiction, that the Company’s policy is to
remove vegetation that, by virtue of its sp'ecies, will grow tall enough to interfere with Ohio

Edison’s overhead Tine. Thus, contrary to Appellants’ claims, Ohio Edison did not remove the



“trees at its "‘pe.rsonal whim.” (Appellants’ Merit Brief (“Applts. Br.”) at l7l)- Rather, the record_
shows that the Company used an obj"ectively 'rea'sonable. standard in defining the threshold for
removal. Notably, no one 'disputes that the-:vegetation here met this threshold. And, while

: Appellant's claim that the Company should trimt rather t_ha‘n_'remOVe the Vegetati()'n, Appella:nts'

“have no respo'nse. ‘to- the etridenoe .showing ‘that frequent off—oycle n_1air'1ten'anoe1 of the'i'r
vegetanon was necessary to kKeep that Vegetatlon at a safe dlstance from the overhead l1ne '

: .Indeed just three days before the hearmg below and desp1te Oh1o Ed1son $ off—cycle almost bi- |
antiual mamtenance three of Ap'p‘ellants trecs were d1scovered_ to be dangerously close to the

-'11ne < one within four feet —. a fact Appellants fa11 to mention. - Nor do Appellants po1nt to any

' -lprov1s1ons of Oh1o Edlson s Comm1ssron-rev1ewed UVM plan that Ohio- Echson purportedly

v1olated Further, Appellants fall to account for ev1dence showmg that - Oh1o Ed1son has

' '1ncreased its. emphas1s on Vegetatmnl removal (rather than tr1mm1ng) because of the lessons .':
| 'utilities-le'arned from the massive _rnu‘ltl'-state August 2003 b‘lackout and the stibsequent industry-

vlade effort to recla:lm 1'1ghts of-way to prevent s1m11ar s1tuat1ons from occurrlng |

 Rather than address all of this relevanr ev1denoe Appellants seek to muddy the water by-
focusmg on irrelevant arguments For exarnple they assert that the Comm1ss1on should have
required Ohio Edison to demoristrate a “reasonable probablhty” of- 1nterferenoe between the tree
and tran‘sr'nisSion line. That standard, however, appears nowhere in any statute, Commissi'on rule
or other authority. And in any event, the record shows that the proposed vegetation removals

- here easily meet it. Where a tree, by virtue of its species, has the genetic disposition to grow as

! Ohio Ed1son schedules regular mamtenance on vegetat1on in o around 1ts nghts of-way
to occur at least every five years. (OE Ex. C (Spach Dir.) at 4) Thus, it conducts regular
maintenance activities on a five-year cycle. Ohio Edisen inspects its tranismission lines annually.
(/d. at 5.) If such inspections {or other indications) reveal the need for further maintenance, such
“off-cycle” maintenance is scheduled. (/d. at 5-6.)



' t‘all or higher than the -trans'rni‘ss"ion li‘ne, and Where‘yegetati'on grew within four feet of e line, it
has e reasonahle probability o'f interfer'ing w1th the line. o |
- Appellants .also suggest that Ohio Edison’s e:aserne“nt acros-s-- their propetty requ'ires a.
;‘halianclng’* of their private pr‘o'pert'y- righ‘ts end Ohio Edison’s right to cont‘rol yegetation. This.is _
nonsense. Appellants granted Ohio Edrson an easement for whrch they recewed $5 000 The '
easement expressly authorrzes Ohro Edlson to Temove: 1ncompat1ble Vegetatron - w1thout any. -
need for “balancmg — s0 long as the Vegetatlon may mterfere Wlth Ohlo Edison’s lines: Srmply: :

put the easeirient. provrdes no “balancrng,” Appellants ¢ite no easement language to support then'

Vrew and. regardless the Commission lacks authorlty to adJudleate property laW mterpretattons of :

‘easements. See Vzllage of New Bremen V. Pub Utzl Comm (1921) 103 Oh10 St. 23 30- 31
| Appella.nts further argue: that the burden of proof n thrs actron falls on Ohro Edrson They_
are wrong Under Well seftled law, in’ e'ases lrke th1s one brought under Ohio Revrsed Code
: '. Section 4905.26, the cO"mplainant bears t‘he burden of proof.. App"ellants are no'differ'ent-here -In
the proceedlng below, they bore the burden of proof. The. Comrmsswn properly deterrmned that
they failed to meet it. The Commission’s de01sron should be afﬁrmed

II. STATEMENT OF FACTS

AL If Vegetation Contacts The Abbe-Johnson No 1 Transmission Line (A 69kV
Line),. The Results Could Be Disastrous, Not ‘Only For System Rellablllty,_
But Also For The Safety Of Both Persons And Property.

The Abbe-Johnson No. 1 line is a 69 kilovolt (“kV”) transfnissron' line servinig customers |
" in Ohio Edison’s service tertitoty. (OE Ex. E (_Kozy Dir.) at 3'.) Tran_smission'lin'es 'like 'the'
"’*Ahbeﬁo*‘rnisorrl’iﬁe*fdrfnth'e""‘oael(’oone””'oftl‘reeleet“re*griu;fearr’ }eet“m ity-att elat:rvel y-high-
' voltages over long distances to cities and neighborhoods. (ld) The Abbe-Johnson l1ne spars |
14.3 miles in Elyria, Ohio and is connected to the tre;nsmission .grid through ﬁye 138 kV. lines
| and nine 69 kV lines. (/d. at 3, 4.) The portion of the. Abbe-Johnson line that erOSses Appellants’

3



ptoperty is a “radial feed,’.’ which is a line that branches fr(')m a maiﬁ line and does not connect to
'. anothier line at the end. (Id at 3.)
Oh1o 'Edison" engincer David Kozy testlﬁed that Vegetatlon contact ‘with the Abbe-
' J'ohi‘tson hne__WOuld result i 1n_ severe co‘nsequences. Most 1mmed1at_ely, a contact would | cause a
:short-éircuit or “fault” on the 'rad_ial feed, resﬁlting in an. outage for 13,000 residential and
nonresidential customers including the Elyria Water Pollution Control plant, Lo*ra'in..Community
] -College and Honeywel] (Id. at 4.) Mr. -Kozy further testified that d‘e"pendin’g on wha‘ti.:Was
_ othermse ‘oceurring on the gnd a fault on-the Abbe-Johnson hne could. trlgger a cascadmg
g outage acrossl other portlons -of the tra:nsmlsswn system. ThlS potentlally could affect tetis of
chousands of additional customers as far away as Medlna and Sandusky (Id at 5 )

The ewdence also est’abhs‘hed that a Vegcta’tlon contact on the AbbefJohnson line would
ai_)dse a s‘e‘r‘-io‘ﬁs saféty hazard. The vegetat'i.bn_'might cafch ﬁr¢'and spread to homes and Q.ther'
S&uch;res,__resulting in catastrophic pfoper_ty damage. For exé_&nple,- in southérn .C'alift)rnia,
vegetation contact with a 12 kV. distribution line — a line at a far 10Wér véltage‘ than the 6'9. kV
“Abbe-Johnson line ~ recéntly caﬂsed a fﬁ_e' fh'at 'dama'ged 1,000 horﬁes ahd cost app'roXim_éfel_y
$1 billion. (Hearing Transcript (“Tr.”); 221 :24-_22'27:9 (Cieslewicz Re-bir.).) |

) More impo’r‘tantlj, lives are put .at risk when trees are too close to electric lines. The
re¢0=rd evidence 'sho'wé that every two weeks, someone Working near an 'e'l'ec’;’ri_c line — often a
utility worker ot tree tr_irﬁiner ~is electrocuted. (OE EXG (Cieslewicz Dir.) at 6; see OE Ex. E

“(Kozy Dir.) at 5.) In addition; each year, adults and children are tragically electrocuted when

~ climbing trees that are located too close to energized lines. (OE Ex. G at 6.) Others are harmed
or killed by fires sparked by tree contacts. When trees are too close to power lines, the threat is

real and deadly.



These dangers are .heigh't‘ened because of sagging and arcing. “Sagging” isa condition in:
which electric lines “sag” or droop due to. fluctuat1ons in load arnb1ent temperature and w1nd
(OE Ex E (Kozy D1r) at 6. ) The Abbe-Johnson hne can sag as much as six-feet in a s1ngle day"
or ten fect from season to season (Id) W1nd may blow the Abbe J ohnson lme as much as five
g 'feet to the r1ght or left of its natural posmon (Id.). Because saggmg occurs almost every, day -

and often can Vary du;rmg a single day the posmon of the Abbe-J ohnson 11ne routmely changes
.potentlally brmgmg the line closer toa W1der swath of vegetat10n (See id.)
| Thete need not even bé an actual contact to cause a fault on the line. “Arcing” is a
‘phenomenon in which electricity “jumps” from the t'ransnlls"sion:-line :t0'- a_nearby 'object, often
treget'ation, without actually totching it. (Id. at 5'.:_) Tn traveling across an open distance, “arcing”
: 1s similar to a bo.lt"(jf - lig‘htn:_ing..and, like hghtmng, can result in outages, fires, seri‘ous injuries a:ncl
5aeath. (d) For a 69 lcV li:ne,. arcing can occur 'anytim‘e' vegetatio‘n is within a three;foot r_adius :
| ,of the line. (Id. ) | |
‘B. Ohlo Edison Has Long Had Difficulty Mamtammg The Required Separatmn

Between Appellants Vegetatmn And The Abbe—Johnson No. 1 Transmlssmn "
- Line:

.Appellants’ property is located in_'Noﬁh Riclgevi-lle, Ohjo, and includes a house and oth'er._
_sttu'cmres (OE Ex. C (Spach Dir-j‘ at.l();) In 1983, Ohio Edison puIChased an casement from -
. Appellants across the rear of their property. (See OE Ex. D (Easement)) Appellants were

| represented by counsel in their d1scuss1ons with Ohio Edison, and they received $5,000 for the_

easement.  (Tr., 21:3-14; 23:25-24:3 (Noele Wimmer Cross).) The right-of-way that Ohio

" Edison purchased, which crosses {he east-west length of the property, is approximately 30 feet

wide and located directly beneath the Abbe-J ohnson line. (See OE Ex. C (Spach Dir.) at 13; OE
Ex. B (survey).) As Appellants concede (Applts. Br. at 2), the relevant portion of the easement

provides:



Thie-easement rights herein granted shall include the riglhit to...trim,
femove or cotittol by any other means at any and all times such
‘times such trees, limbs, and right-of-way as may intérfere with or
endanger said structures, wires ot their appurtenances or thelr
operation. : I : -

This language unquestronably gave Ohio Edison certain rrghts vis-a-vis the Vegetatlon on
Appellants property, i.e., the right to trim.or remove trees in the r1ght of—way if those trees may
.1nterfere w1th or endanger” Ohio Edrson s lme
N In add1t1on to Ohio Edrson S r1ghts under the Easement Ohro Ed1son s vegetatlon_ : |
= '-removal efforts ate dlso subject to its UVM plan As the Comnnssron noted that plan : “ﬁled':.
.wrth the Comm1ssron in.J anuary 2001, defines © vegetatron control’ as. the removal of Vegetatron
" ‘that has the pote'nti'al to in'terfere with the safe and-efﬁcrent operation of the transrnlss1on’systen1.
~ (Appx. at 14-15.) “The UVM plan places em‘phasis on o'ontrolling' all ineompatihle vegetation_
“within 'the_:.trans‘missi()n CIea_ring-" zone C'or_ri"do'r; and defines ‘inconlpatibl_e vegetationf as any
' .'\_/je:getation't.hat Willrgrow tall.enough' t‘o i‘nterfer‘e' With overhead’electric- facilities.l’ (Id. at: l5-.)
' Many trees and much brush are spread over Appellants property, with- the most dense
- r/egetatron in the north and_east- of the parcel (See OE Ex. C (Spach D1r) at 10 OE Ex B)
- This Vegetation-l'includes a Wide variety of large trees, inclu'ding' sugdar maple, bla'ck ch‘er-ry,
- willow and elm. Much of the vegetauon 18 located undemeath the Abbe-J] ohnson line and within
_ .Ohro Edison’s easement No-one drsputes that all of the vegetatron that Ohio Edrson seeks to

remove is within the boundaries of the easement. (Appits. Br. at 2.)

2 Appellants wrongly contend that “Ohio Edison acknowledged that the Easement did not
effect [Appellant]’s ownership rights in and to the trees on its property wheresoever located.”
(Applts. Br. at 2.) What the Ohio Edison witness in fact testified was that while “[t]he Wimmers
own the trees” (Tr. 94:22), they own them subject to Ohio Edison’s rights to remove trees and
other vegetation “at any and all times™ as set forth in the Easement. (/d., 92:10-17; 94:15-19.)



Acting piirsuant to its authority under the Easem'ent? and consistent with its Commission-
_ approved UVM program, 1n 2003, Ohio Edisorl rrotiﬁed Appeltahts of its interlt'ion to Temove
certain trees that, because of their species and potential height, could interfere with the Abbe-
-JohhSon line, (Tr., 12:14-22 (NOete W_imm'er Dtr.)"; OE Ex. C (Spach Dir.) at 11.) Appellants
- objected.- Attempting to aecomm'odate App:e.llants;‘(\)hio Edison visited the pr'operty and.'instead
‘trlmrned vegetat1on in Junte 2003; May 2006 and August 2008. (See OE Ex. C at 11.)
While Appellants clalm that they Worked cooperatlvely Wlth ‘Ohio Edison (Tr 8: 16 19;

11:7-14 (N. W1mrner Dir)), the record shows that in fact the. oppos1te is true. For exarnple-
'Noele Wrmmer testrﬁed that Ohio Edlson was “niever demed” dccess to trim vegetatlon on
'.Appellants property _(T 8: 16 19; 11 7:14 (“Not once have we ever. not 1et thern on our

property to maintain the trees.”).) But the record shows that appellant Kurt W1rnmer admitted
‘telling Ohio Edison UVM personnel to leave his pro‘perty “many tir‘nes,” and Mr's. Wimmer
c’dnﬁrmed that she instructed Ohio Edison to leave in August 2003. (Id. 238:12—'14 (Kurt
Wimmer Cross), 29:12-15 (Noele Wimmer Cross)) On multiple occasions, Mr Wimmer used
profanity toward Ohio Edlson employees (Id 238 15-239:3.) On-at least one-occasion, Oth
Edison’s trimming creW required a police escort to entet _App_el_lant‘s property. (Id., 30:6-10.) :
.. As a.res‘u}lt‘ of these and 'other iﬁstances of hostility, Appellants’ prOper'ty is the ohly parcel atoné_
the 1 4..--3 mile Abbe-Johnson line where incompatible vegetation h'as not been remo'y'ed. (OE Ex.
C (Spach Dir.) at 17.) |

On Ma'rch'23, 2010, despite Chio Edison’s previous trimming, regular inspections and

~ ‘numerous site visits, the Company sent a contractor to perform emergency maintenance on an
oak tree that was, at the time, only three or four feet from the wire. (Tr., 63:7-15 (Kozy Re-Dir.),

166:18-167:2 (Spach Benich Cross).) This condition violated National Electric Safety Code



.'(“NESC”) minimum clearance standards and .was' di‘sc;'overed .onl'y.afte'r review of a special
- survey: performed in connection thh tl’].lS htlga‘aon (OE Ex.C (Spach Dir.) at 17. ) Wh1le on the
'---'prope'rt'y, the UV_M crew also trimmed two- other trees that were too close to the line. (Tr.,
166:18-167: 2) | | o

C. After A Hearmg, The. Commission Determlned That Ohio Edison Could

- Remove The Vegetation Pursuant To Ohio- Edison’s Commlssmn-Approved
Utlllty Vegetation Management Plan

After a hearing in wh1ch the Commlssmn heard testlmony anid. recelved eVIdence from
- four 0h1o EdlSOIl wrtnesses as.-well as representatlves of the Appellante the Comm1ss1on 1ssued__
its Opition and Order on January 27, 2011 d1sm1ssrng Appellants complamt (Appx at 12)
| Notmg that the Appellants had adrmtted that the easement language here was vrrt’ual-ly 1de'nt1ca
to the edsement language at issue in Corrzgan the Comm1ssmn concluded that “the Supreme '
5 .'C.o_urt’s ﬁnd-iné in Corrigan mandates a finding that the eaSem'ent permits [Oh‘lo_Ed1so'n] to_.
_:_r"e’rno'\'f'e any \regetation thar 'may'. interfere with or threaten t_o. interfere with [Ohio Edison’s]
.t'r'ansmis'si.on lines.” (Jd. at 20.) - The Commission then determined, “the only issue left for our
-determination in this proceeding is whether OE .r’easonably_ deterrni‘ned that the Vegetatic')n in
_. question may interfere or threat'e‘n to interfere .with the.Abbe-Johnson No. 1 li.'_n.e.”' (Id.)
Turning torthe.interference question, the Commission found “based on the undisputed
‘.facts in the record that the veg‘e’_taﬁon if qﬁe‘stio_n has the genetic disposition to grow- to heights

“tall enough to potentially interfete with the Abbe-Johnson No. 1 line.” (Jd) Accordingly, Ohio

e Appel lants-misstate- t‘hu record-evidence regarding - fhe}mpaex efihe NESC. They claim
that Ohro Edison “admitted” that the NESC minimum clearances define the scope of “reasonable
~ and responsible,” suggesting that a ut1l1ty would be irresponsible or unireasonable in. seeking
greater clearances. (Applts. Br. at 6.) In fact, what Ohio Edison witness Stephen Ceislewicz
testified was that the NESC clearance standards are “the absclute, bare minimurm.” (Tr., 189:9-
18. )



.Edison “reasonably determined 'tha‘t this vegetation may interfere or threaten to inter'fere with the
fransmission line and -should be remOved pu;rsua.n‘t to [Ohio 'Edison’s] ap'p"r’oved UVM [ie.,
:Utllll;y Vegetauon Management] program ? (Id ) Indeed, Appellants “offered no evrdence to '

-contravert the testlmony” showmg that the trees would grow tall enough to 1nterfere W1th the line. )

{Ja)* | |
D. . The Commlssmn Denied Appellants Appllcatlon For Rehearmg, Agam B

' Finding . That The Easement Was Unambiguous Per This Court’s Holding In

: _' Corrigan, And That The Record Evidence Demonstrated That Ohio Edison
Was Exerclsmg Its nghts Under The Easement In A Reasonable Manner.

Appellants ﬂled an apphcatmn for rehearmg ralsmg thiree grounds Each of the three
related to the manner in which the Commission had handled the casement; the Appellants d1d not :
- assert on rehearmg that the removal was tncons1stent with Ohio Edlson s UVM pohey |

| As to: the easement Appellants ﬁrst clanned that the Cornrn1ss1on should have 1gnored
th1s Court’s easement 1nterpretat10n in. Corrzgan and remterpreted the easement here (Appx. .atl'_
_7 Y. The Commission rej ected thls arguiment, ﬁndmg that the language here was, by Appellants :
own adm1ss1on “virtually 1clent1cal” to the language in Corrlgan language that th1s Court called :
_ .“unamblguous » 122 Oh10 St.3d at 269 Thus no 1nterpretat1on was’ requned (Appx at’ 8 )

Seco"nd, Appellants contended that the Comm1s31on had fa1led to apply an ¢ obJectlve |
standard of reasonableness in assessing whether the trees posed a potentlal danger to Ohio

Edison lines. (Id.) The Commission rejected this argument, noting that its ﬁndmg that the trees

4 Appellants attempt to minimize the ev1dence Subnntted at hearmg by Oh1o Edzson
(Applts. Br. at 5-6) misrepresents the record. The record demonstrates that Ohio Edison
demonstrated that all of the vegetation at issue had the disposition -to interfere with Ohio
‘Edison’s line, the harm to be avoided from that contact, and the reasonableness of Oliio Edisoni’s
UVM policy. See, infra, pp. 14-15.



-~ would grow tall enough.to reach the transmission line was “based upon objective facts in the

.record: which were not disputed by [Appellants).” (Id at9.)

Thiifd‘, the Appellants asserted that Ohio Edison bore the burden of proof, and had failed -

.to meet it. (/d) The Comrmssmn likewise reJected this ground, ﬁndlng that “the bu.rden of proof
Cin th1s proceedmg rests upon complamants » (d. at 10 (citing Grossman v. Pub. Util. Comm.

(1966), 5 Oh10 St.2d 189).)

ThlS appeal followed. In- thelr riotice of appeal Appellants pressed the same three issues

" that they listed in their application for reh'ea:rmg. _

II. STANDARD OF REVIEW

. Appellants correctly cite the apphcable standard of review., (Applts Br. at 9.) Pursuant

to Chio Rev1sed Code Section 4903, 13 the Comnnssmn s decision cannot be reversed unless

upoﬁ con51derat10n of the record, the court finds the order to be unlawful or unreasonable
Constellatzon NewEnergy Inc., v. Pub. Util. Comm. (2004) 104 Ohio St 3d 530, 540 ThlS |
C_ourt “will not reverse or modify a PUCO de‘ci_sion as to questions of fact” unless it is so
“ amfestly against the weight of the ev1dence arid . s.o. clearly unsupp()rted by the reedr‘d’ asto

show mlsapprehensmn mistake, -or willful dlsregard of duty.” Sunoco Inc (R&M) v. T olea’o

-Edzsan Co Shp Op. No 2011 Oth 27201{22 See also Ohio Consumers’ Counsel V. Pub Unl
Comm. (2010) 127 Ohio St. 3d 524; 526 (same) And, ‘while the Court can review _the o

| _Comtmssmn 8 legal determmatlons de novo, the Court “may rely on the expemse of [the

Cornmission] in interpreting a law where ‘highly specialized issues’ are mvolved and ‘where

“agency experiise would, fherefore, be of assistance in discerning the presumed intent-of -out

General Assembly.” Sunoco, 2011-Ohio-2720 at 41 22-23. Moreovet, as the Appellants also ‘_

admit, “[tJhe appellant bears the burden of demonstrating that the commission’s decision is
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'. against the manifest wei.ght of the evidence or is clearly unsupported by.the record.” (Applts. Br.
ato, quotin'g' Suno‘co.) | |
V. - ARGUMENT
' _ Although this case 1nvolves an easement the mterpretatron of that easement 1s not an -
- -irss.ue in this case. The relevant terms of the easement are nearly 1dentrca.l to terms that this Court
~already has found to be unambiguous, and they are not in drspute.' In_stead, this case 1nvolves the '
. Co.mmi-s.sion’s review of Ohio Rdison’s vegetation management pra'ctices,. which indisputably is
‘an- issue within the Commission’s expertise :_Furth'er this -C'ase" involves the ,Commi.ssio'n’s
factual determination that “the undrsputed facts of record” showed that the Vegetatlon in questlon-
' may “mterfere with or threaten to 1nterfere with”. the Abbe Johnson L1ne, and thus properly can
'.;be removed by Ohro EdlSO]fl pursuant to its easement and UVM.. Not only have Appellants failed
to show thiat the Commlssron § decision is agamst the mamfest we1ght of the ev1dence the
undiSputed facts o'Verwhelr'nmgly show that the evidence supports the Commission’s decrs1on._ . |
Proposition of Law No. 1: Although the Public Utllltles Commission of Ohio
may pot interpret easements, the Commission acts within its jurlsdlctlon

when it determines that a utility’s decision to remove vegetatron, which the
utility otherwise has the establlshed legal right to do, was reasonable.

Contrary o Appellants’ argument, this case is decidedly not about “real property w”
and Appellants’ rrghts as “the landowner.” (Applts. Br. at 10, 11.) As this Court noted in
inteipreting nearly identical language in Corrzgan V. Illummatmg Co. (2009) 122 Ohio St.3d |

265, “this case is not about an easement.” Id. at 269. Rather, this case is about Ohio Edison’s

conduct under the unambrguous terms of that easement and its UVM plan as apphed to the

part1cular facts relating to the propetty at issue, an issue that falls squarely W1thm the

Commission’s expertlse.
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“This Court reviewed an cas¢ment having language virtually i’d'e.ntical to that here in
Corrigan. 'The're the Court -h'eld that: '(i)'the easement lang.lia.ge was va;li'd’ and (iij the easement_
' “‘unamb1guous[ly]” authortzed the removal - of any tree that “could pose a threat to the.
trans'mrss'lon llnes.’ . Because there was nothmg left to 1nterpret under the easement th1s
- Court held in Cofrigqn that the solel r'e'marnlng issue wa's_ Whether.the_ atrhty s.exercl'_se of its
ana’mbigl.tou’s 'rig.hts -t’mder the easemenit was.-app_ropriate under'the ut.ility:’.s .UVl\'/l plan, an issue
properly directed to the Commlssion. | . :

Th‘e sarne is true hére. The easement authorizes Ohio Edison to “trim, remove or control”
V'e‘getation that “may inter“fere.with: or e'ndang_efr’”’ its lines'(OE Ex. D at 2; Qrder at-2'-3:)‘,- -l'a‘nguage '
| ) that Appellants admzt is vrrtually 1dentlcal to the language at 1ssue iti Cormgan ACCordmgly,
| ] under Corrzgan the language is 11kew1$e both val1d and unamb1guous here Thus Appellants are

- s1mply wrong to contend that “[r]eference rhuist be made to- real property, not utlllty laW 1n .
| defining the-_Ea-s‘ement s extent and limitations.” (Applts. _Br. at _l-_O.) ‘Rather, as 1n-Corrzgan,.
“this case is not about an easernent' ? Indeed, this Coutt has noted that thie Commission lacks
authorlty to adjudlcate property law issues. Vzllage ofNew Bremen V. Pub Util. Comm (1921) |
103 Ohio 8. 23, 30-31.
Thus eontrary to Appellants claims, the Comr_nission was ab"solutely' correct .' in
“refus[ing] to involve itself with” easement issues., (Applts. Br. at 11) In li'ght' of the easement’s
unambiguous .language, the only question here is whether the Cornrr’li’ssion'.was -eorreCt in

déter‘r‘nining that Ohio Edison appropriately acted pursuant to its UVM program in exercising its

rights under the ea's'ernent.'5 ~Appellanis were free, of course, to challenge tlie Commission’s

‘ 5 Notably, other courts have found the easement here to be unambiguous. In Wimmer
Family Trust v. Firstlnergy Corp. (Lorain Cty. App.) 2008-Ohio-6870, the Ninth District Court
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- factual determination that Ohio Edison acted properly and reasonably. But Appellants are
‘wrong to Chastise the Com:mis'si.o‘n for fail'iﬁg to engage 1n a free-wheeling inquiry into Ohio
property law or reinterpret the easement 1tself (See Applts Br. at 10 11. ) There is 1o room —
nor any need - for any such analysm in hght of ﬂ‘llS Court’s decision in Corrtgan Nor would the

: Cor‘ﬁ'miési-o‘ﬂ be the corl_:'ect forum for such an unde"rtakin'g in .any event. See New Bremen, 103'
Oh10 St at 30-31. |

For the satnie reasons, Appellants are also wrong in ettemptlng o d1srnlss as dicta this
Court’s 1nte_1"p'fetat10n Qf the easément l'a‘ngua'g'e'ln Corrigan. (Applts. Br. at11-12.) The Court’s
determination that the casement v?as. unambigﬁous was "‘neceesafy for the reeolu‘:tion o_f the
issues”; indeed it was ceritral to the holding of the case. See Gissiner v. Cincinnati, 2008-Ohie;
.3'1'61, 9 15 (Hamilton Cty. App.) (“Dicta includes etatements made by a court in an op'injon that
.ar'e not necessary for the resolutidn- o‘f the iss‘ue’s.”). The Court in 'Cbrrfgan', as A‘ppellant's
ebserve ultlmately “deelared that an issue arising out of" a utlllty s Vegetatxon management_

: | pohcy falls w1th1n the PUCO’s exclusive domain, > (Applts Br. at 12 ) But the issue regarding

| the U_VM policy arose only _b‘ecause _the Court_.lnterpreted-the casement and decided thet the

~ easement gave the utﬂity the right to manage the Veg.etation. If the easement h_ad‘ viot provided
| ‘that right, then the UVM poliey Weuld have been irrelevant. Thus, the Coutt’s deécision directing
the Corrigan case to the Commission reeted _s‘quarely on the Court’s determinatien that the

-easement was “valid,” “unambiguous” and not otherwise subject to dispute. Corrigan at 269.

: (continued.-..)'

of Appeals afﬁrmed the trlal court’s decxsmn that “it is within the sole: dlscretlon of Oh10 Edlson
to determine which trees ‘may interfere with or endanger’ its lines.” Id. at ¥ 10, vacated on other
‘grounds, Wimmer Family Trust v. FirstEnergy Corp. (2009), 123 Ohio St. 3d 144. There, the
appellate court held that the éasement language authorizing Ohio Edison to remove vegetation
that “may interfere with or endanger its line” is “unambiguous.” Id. at ] 16.
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Because the Comrnission lacks the authOrity fo edj'u-_dicate propetty ri-ghts, the issue could come
o the Commission only after the 'dis'pu'te about the easement’s meaning was resolvecl. Thus,
- Appellants are :Wr'ong to claim that “the sole effect™ of Corrigan was to -brin.g “this .caSe to the .

PUCO and nothmg more.” (Applts Br. at 13. ) To the contrary, Corrzgan dee1ded the property :
| law issue of what the easement language allows That holclmg was not d1cta and it controls w1th

regard to the esse’n'tl'a.lly xde‘ntlcal language at issue here.’

Ap‘pellants lil(.e‘wise 'err in attem:pting to iny.est.th:is case with constitutional signiﬁ'cance
by _.invoking' takings'eoncepts. (Sé‘-e-id. at 1'4_'-l5.). . Be'eauls'e Ohio Edison _aeted in conform'i:ty yvith’_
' the't'errns of the easement, there Was 110 "‘taking.” App.'ell"ents are surely correct that “th'e’_ rights of
- a property ovyner to dcquire, USe, en] oy, and dispose of property [are] among the most revered in-

our law and tradlnons » (Id.at7.) Here, Appellants exercised those rlghts n d1sposmg of parts

of their “bundle of property rights” (id. .at 11) by selling them to Ohio Edi’so_n for $'5,00()._'

'Throu"gh that sale, Appellants relinquished their ri_g'.ht to keep on th'e__i"r propeity any v‘egeta’tidn‘

- that “may interfere with or endanger” Ohio Edison’s hnes Indeed, if anythmg, it is Appellants
' 'WhO are seeking to take property r1ghts from Ohio Edison, by ask1ng the Comm1ss1on (and th15
Cour’t) to teject Ohio Edison’s attempt to exercise the rtghts-that it pureha‘sed frorn"Appell'ants.-

The Commission rightly declined to act as an accomplice to Appellants’ efforts in that regard.

® To the extent that Complainants are asserting that this Court’s opinion in Corrigan was
a “nullity,” see Applts. Br. at 1, fn. 1, they are mistaken. To be sure, in Corrigan, this Court
~reversed the lower courts’ orders and dismissed the case. That decision certainly vacated e
lower courts’ decisions, rendering them a nullity. But, this Court has appellaté jurisdiction to
review a lower court’s jurisdictional decision, and thus this Court’s decision in Corrigan
regardlng the scope of the trial court’s jurisdiction was not a nullity.  And, as noted above, this
Court’s determination regarding the meaning of the easement was central to its determination of
that disputed jurisdictional issue.
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" Proposition of Law No. 2: The Commission may properly rely on objec'fiv'e,
undisputed facts in determining that vegetation. mterferes w1th or endangers
~a utility’s transmission lines. '

'Not\‘ftfitllstanding Appéllants’ irr'e‘le'Vant property law arguments, Appellants liltimetely _
are fo‘rceci- to ‘concede that the real question helje :i's Wheﬂier the Commission .appfeprietely
- concluded that the vegetation .a'_t issue “rhay interfere or threaten to _int:erfe:re with the .
: eon_s-truetions O‘peratien and maintena;nce of [Ohio Edison’s]_tranéﬁ:iission li.nes.’_’ '_(Applts. Br at -.
15)  On that issue, despite -.-App*e.ilants’ claim ‘that the Cormission relied on ‘.‘subject'ive..
~ speculation,” the record is eplete with tnirebutted objective evidenice sﬁpwing that the vegetation
could i.nt'er'fere of threaten'. t'(.). iﬁte’rferezwithfhe'AbbefJohnS‘en line: Of coiif‘se, this. Questien isa
question o'f fact. Thus the oﬁly 'ciuestion in this Court, as Appellants‘ -acknowledg'e (seé Applté.
| Br. at 9) is Whether thére is “sufficient | probatwe ev1dence to show " [that] the PUCO s
: determmatlon is not mamfestly agamst the Welght of the ev1dence and is not SO clearly '
o u'nSupp’orted _b'y the reco;d as-to show m1Sapprehens‘1en, mlstake or vﬁllful dl_srega'rd of _duty.
Sunoco, 2011-0Ohio-2720 atﬂ 22.. Here, the Commission’s determiﬁetion easily c'lealf:s.that..
threshold.

In concludmg that the proposed removal of Appellants Vegetatlon is reasenable the
._Comtmssmn rehed on obJectlve und1sputed and unrebutted facts. The record sho’w_s‘that Oh10'.
_Ed—lsonl _carefully_ mvestlgated an‘d analyzed each of the t'ree's an'd buéﬁes that it.-.preposes"to
remove. Indeed, Ohio Edi.son witness Rebecca S’p'a:ch testified to the species, aVerage height at

maturity snd average growth rate for ¢ach of those trees and each type of brush. (OE Ex. C at

12-15, EX. RS-4.) It is thus-an undisputed objective fact that all of the vegetation at issue hasthe ~—

genetic disposition to grow tall enough to interfere with Ohio Edison’s line. -Likewise, Ohio

Edison witness David Kozy testified to the objective fact that a tree contact along the line
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running above Ap'pellanto’ property would result in an immediate outage to 13,000 costomers,
and possib[y_rﬁany more. (OF Ex. E (Kozy Dir.), p. 4.)

Moreover, while Appellants seek to make much of the fact that Ohio Edison has become
mor‘e proactive in re’moﬁng incompatible Veg.otétioh' thon it had beert in the past, Ohio E’dis.on
witness Stophen Cieslewicz testified to the fact .that' since Augus‘t. 20’03, eléthic atilities actoss
No@ America have .incr'e:as.ed their efforts to .jremove_vegeta‘;ion that throafe‘ns transmission
lines. (Tr., 186:8-20 (Cieslewicz Cross)) As Mr. Cieslewicz explain_éd, the August 2003
blackout taught utilities across the countfy_a hard less.o.n regard'ing"-ve“getation manégeiﬁent: the.

- only effe‘otive 'Way to 'preveﬁt ‘;reé/line;cohtacts 1s to :remox.ze' - not trim — vegetation. that can
- grow.tall enOugh to interfere with an eledtt.‘ic-liﬁe.; (OE Ex. G (Ci'os.lev\_ricz_ Dir.) at 3-4, see also
Ordor, _Appr;c. at 17 ) As-o result, sino'e August 2003, “e've'fy uti]it;}-“dtﬁiﬂ_the Unitod S_tates and
Caniada and portions of Mexico that have transmission lioes .have increased: their efforts to
reclaim ri.ght—of-wéys a’nd remove mote trees.” | (Tr., 186:8-'20 (Cieslewiez Cross).) 7
- Accordlngly, the Comlmssmn properly fouod that Ohlo EdlSOIl s proposed removals here were
' authorlzed by the Easement and reasonabIe under Ohio Edlson ] UVM pollcy |

Appellants offered no evidence to rebut any of this tes‘tim'ony. Contr_a:fy 10 Apoellants’
arguments .he.re, the vo.ge'tation.is being romov.ed' :no't‘becau'se Ohio Edison “says s0.” Rather, it

is because the undisputéd, unrebutted facts show that this removal is permitted under the

" As Ms. Spach testified, pruning or trimming a tree “leaves uncertainty” because Ohio
-—Edison personnel or contractors can only make éducated guesses-about how much a tree can
grow over time and thus how much trimming is necessary to keep the tree a proper distance from
a line until the next scheduled maintenance cycle. (OE Ex. C. (Spach Dit.) at 7-8.) Given the
uncettainty as to how fast a particular tree may grow at a particularly location (especially in light
of the number of trees and lines on Ohio Edison’s system) “the best policy is to remove
1ncompat1ble vegetation.” (Id. at 8.)
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-Ease‘ment, consistent with Ohio Edison’s UVM program,® and reasonable and necessary. to
_énsure continued é,afe and rel‘iaBle service on the Abbe-Johnson No. 1 _transmission'lin_e;'

- Unable to-rebut these -facts, Aﬁpellants instead: seek to shift the focus by claiming: that

7 Ohio Edison did not explain what has changed about Appe¢llants® vegetation to warrant removal
G now, wheh 'trimr.x_'l‘ing has worked in the-pasf. (Applts: Br. at 18.) Yet, tlns entire tack. is largely
imrelevant. Appellants essertially concede that Ohio Edison is not required in this proceedifig fo
jﬁét’ify =its.-U_VM program, 'as evidenced By the fact that -Aﬁp'e_llants ‘have nét' chailenged the
='C01"nn'aissi.or-1’_s determination . that this c-'as"e “is not the proper forum for a.review E_)f [Ohio
'Edi‘son’s] UVM program, which the COmmiésion previously ap‘i:’srove’:_‘d in accordance w1th Rule
4901-1-10-27, 0.A.C.” (Appx. at 20.)" Rather, here the only.question is whether Ohio Edison’s

! | conduétis consistent w1th that policy.. As-shown dbove, it is. | |
_ Bﬁt‘ even pﬁtting'that aside, the record ﬁ'roﬁidés -élear' evidence as to what has changed.

Fi“rSt, there has there been an in-duétry-w*ide change in thé'approach to Vegetation management in

order to -impr_ove system reliability. MoreoVer; there also-have been changes to Appellants’

. B Importantly, nelther n their application for rehearing, nor in their notice of appeal, did
Appellants raise any issue as to whether the removal was consistent with the UVM plan. Rather,
each of the three issues raised in their apphcatmn for rehearing and notice of appeal relate solely

to” thie’ easemetit, and to the standard that the easemient adopts for removal: Accordmgly,

' Appellants have waived any separate challenge to whether Ohio Edison’s actions were consistent

_Wlth the UVM policy. See R.C. 4903.10° (claimed errors must be taised’ n application for
rehearing); Cincinnati Bell Tel. Co. v. Pub. Util. Comm. (1984), 12 Ohio St.3d 280, 290 (“It is
well- estabhshed that that filing ‘of an application for rehearing before the Public Utilities -
‘Cornmission is a jurisdictional prerequisite to an error proceedmg from Order of the Commission
to this Court, and only such matters as are set forth in such application can be urged or relied

---—upon-in-an-error-proceeding-in-this-Court.””) (quotations-emitted); Cincinnati Gas-& Elec-Co.v.

Pub. Util. Comim: (2004), 103 Ohio St.3d 398, 402 (“notice of appeal and its complaints of
~alleged commission error delimit the issues for this court’s consideration™); In re Application of
Columbus Southern Power Co. to Adjust Their Development Cost Recovery Rider, Slip Op. No.
2011-Ohio-4129 9 16 (holding that Court has “jurisdiction only over arguments raised on
rehearing,” and that argumients not so raised are “forfeited™). : : :

17



.tx'nsatis'factory work. (Id. at 22-23)) Were Appel-lants per'mitted to. arrange _for their own
trimring, howetrer, Ohio Edison would have no conitrol over the f'r'e.querllcyj meﬂl‘od_and tilnin‘g
of .thait- maintenance, and h‘o right to require corr'e'c'tion of sub-standard’ work. The reCord
: _pr0v1des a complete explanauon for why Appellants should not be allowed to mamtam the1r own
| m‘co'mpauble vegetation. In short the reliability of service in the area - served by the Abbe-
‘JTohnson line should not and cannot be left to Appellants. |
_ In addition to ignoring the 'uneo_ntr'overted evidence and 'adifanein'g unsupported
!allegations -Appellants 'conjure: from thin' air a new standard that th'ey colnten'd' should be us-ed for
' determmmg Whether Vegetatron on thelr property should be removed Specrﬁcally, they seek to |
.'_'1mpose unilaterally a standard that requires the Cornpany to show a . reasonable probablhty” of
.'mterference between the tree and transmission- lme (Applts Br. at 17 ). Two thmgs are notable
abo_ut this'-'sugges-tron._ F1rst, __Appellant-s cite_not_hmg.supportmg that standa:rd. _No_‘r_could the‘y.-.
That language does no’t appear in any statute, Commission rule, the casement or Ohio E_di’son’s.
| UVM program, Appellants have fashioned it frOm 'Whole cloth.

Sec":ond, even if the Court were to take Appellants up on their rhisplaced suggeéti-'on, the
:p’.rop'oised rernoyal_s meet that standard. As Ms.. Spach testified, Ohio Edison has not been able o
adequate‘ly_ m‘aintajn. A'ppe_lla'nta’ vegetation dlurihg'. the typical five-year 'c'ycle. Rather, the
vegetation at issue here has required frequent off-cycle maintenance — four éeparate ihstanceslo‘f .
trimming in eight years alone. (See OE Ex. C (Spach Dir.) at 11.) MOreover; despite Ohio

' Edison’s special attention to this property, ju‘st three days before the hearing Ohio Edison was

"'forced to perform emergenoy mamtenanee on a tree that had grown undetected to wrthm three or

four feet of the line, in violation of the National Electric Safety Code (“NESC”). (Tr., 65:7-15

(Kozy Re-Dir.), 151:12-20 (Spaoh Re-Dir.); 166:18-167:2 (Spach Bench Cross).) While at
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”'Appellants property that day, the Ohio Edlson contractor discovered two addltronal trees that -
' -fwere dangerously close to the line. (Tr 166: 18 167 2, )
- Appellants misleadi'n‘g’ly state that '“[a]t ‘the ‘time of.-the hea‘ri'ng'” the trees had been :

_ servrced and were “Ohro Edlson—compatlble ” (Applts Br. 4t 18. ) To the extent that Appellants 7

"deﬁmtron of “compatrble” means that the {rees were beyond minimum requlred clearances thef_ |

trees were. 'compatlble” only_ because : Oh1o Edrsbn performe_d emergency maintenance.

' .Elsewhere Appellants blame Ohro EdlSOl‘l for 1ts “increased tr1mm1ng of their trees “knowmé
'that such would and did cause growth spurts ” (Id ) The uncontroverted ev1dence demonstrated |
thatO’hro Edison only performed “1nc‘re"asecl trnnrnlng” because it was necessary. The record

.. .shows that; had: Ohio Edison stuck: to. its standard five-year schedule, 1t would not have been

' 'sufﬁc1ent to avoid a problem with Appellants Vegetatlon commg 1nto contact with the

: transm1ssron 11ne | | | | |

The pomt -of Ohio Edlson s UVM plan — and specrﬁcally, its requlrement that'.
| .1ncornpat1ble Vegetatlon be: removed —isto avoid guesswork (of making sure the tree 18 trnnmed_

_ enough to’ aV01d contact over a ﬁ.ve—year period) and the accompanylng risks of contact. between

-trees and power lines. (OE Ex. C (Spach Drr.)_ at 8-9.) Appellants’ criticism of Ohio Edison ot

only is.'misgui'ded-,_ but it actually p'royes the Company’s point — ..Appellan'ts’ Veg.eta'tion i.s

-inébm‘patibl_e and must be removed. If the presence of a tree to within three or four feet of a

| tran'smi's‘sion_ line, despite ongoing off-cycle maintenance, does not suggest a “reasonable

probability” of interference, it is hard to know what would. The evidence shows that the dangers

and reliability hazards posed by Appellanis’ vegetation are not just “worst case scenarios.” They

are real, dern‘onstrab'le threats to Ohio Edison’s service. -Apparently'_Appell_ants would want
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proof that a trec had actnally eome in contact w1th a line before tho. Edison c'o.uld .r'emove that
- tree. Ohio Edison—and its CLlstomers - cann(jt afford to live by such an .irr'esponsib.'le standard.
Insuim, Appellants are demandmg that Otio Edison ignore the terms of the easement, the
€ .evrdence and eommon sense. They seek to force Oth Edrson to contmue to perform frequent
' 'tri‘r‘n'min'g of -_the1r trees, at '1ncreas.e‘d'expens‘e' and risk to the_ re’st of- Ohio Ed1son: S custo’mers-. _
_' | Nelther the easement nor the law requrres that Appellants be glven thrs special treatment The :
’Comrmssmn properly found that Appellants vegetatmn may 1nterfere w1th or endanger” the
_'overhead lme Wlthln Ohio Edrson § UVM program and therefore may be removed The _-
Commissionfs-._Orer should be affirmied: .
Propos'ltldn of Law No 3: : In Commission proceedings, the Cémplainants

bear the burden of proof; and where Complainants fail to meet thelr burden,
- the Commlssmn properly finds for Respondent.

Left w1th no good respon‘se to the record evidence, Appellants seek to put a thumb on the
'soales'.__.:-The_y allege that Ohio Edison bears the “burden of proof” to show that Appellants’

'vegetat’lon may interfere or threaten to interfere with the lines — presumably under the

_“objectrvely reasonable probablhty” standard that they propose before Ohio EdlSOIl can remove. o

| the vegetatioh. (Applts Br at 17 see also id. at 8 (“[t]he burden begms and remains with Ohro :

‘Edison to .justifylthe removal of any of _[Complamant‘s] trees”).) ‘This argument fails both_'

substantively and procedurally. | | |
From a substantive standpoint, as demonst‘rated above, there ls no .basis for the Court to

i'mp.ose an “objectively reasonable probability” of intetference standard. The par‘ties signed an

o~

easement that grants the Company the power to IEmove vegetation that could interfere

¢ With its
lines. The only question for the Commission, then, is whether the Company is exercising its
easement powers in a manner consistent with the Company’s .UVM policy. There is no basis for
importing a “reasonable probability” standard into that analysis. |
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Equally imp'ert‘aﬁtj contpery to Appellants’ QTMans, 1t is Wellllsett:lecl.. tha_t,. as a
procedliral. m'atte'rj:, the complainant bears"'the _b’u’rde‘ﬁ of proof iﬁVCOmIpissiOn'preeeedin'ge. “As
this Court has explained; “it is elie'menta‘ry that any partyf.eomplainant befope [the C]Ommis.si.on .'
_ _aés'umes_ the -duty and_ 'obligatio'n of .prox_ifing- all .e.f the ﬁlatefial 'allegations -eontéir_ied in his’
original cbmplajnt"’ Cily of Cb-lu‘mbﬁs V. paz,_- Uril.. Comm. (‘19‘79) 58 Ohio St.2d 103, 10'7'
(c1tat10n omltted) See also OhIO Bell Tel, Co V. Pub Ul Comm (1990), 49 Oh1o St:3d 123
o 126 Grossman 5 Oth St 2d at 190 Thus as. the Comm1551on properly observed Complalna,nts..
- =mnot Oh10 Edlson bear the burden of proof Here: (Appx at 13 ) The Cormmssmn properly

. _’rejected Appellants attempt to foist that burden on Ohio Ed1son and also properly found that_

Appellants failed to meet thelr burden here. -

2



V. CONCLUSION

For the foregomg teasotis, the Comrmssmn S Order should be affirmed.

Respectfully subrmtted
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