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STATEMENT' OF FACTS AND CASE

On or about March 9, 2009, Defendant-appellant, Dajuan Emerson, was charged with a

three count indictnaent. Count One was for Aggravated Murder in violation of R.C. 290101 (an

unclassified felony); Count Two was for Aggravated Burglary in violation of R.C. 2911. 11(a

felony of the first degree); and Count Three for Tampering with Evidence in violation of R..C.

2921. t2 (a felony of the third degree).

The transcript begins with a waiver from the defendant of his speedy trial rig

August 31, 2009. (Tr. 5). On August 19, 2009, the court aclrnowledged that defense counsel had

recently received the DNA report from their expert. Defense counsel stated that they had

received an oral report from their DNA expert but has yet to receive the written report. As such,

they recommended another speedy trial extension. (Tr. 8-10). The State indicated on the reeord

that they still needed to respond to Defendant's Motion to Suppress. (Tr. 8). However,

Defendant stated on the record that he did not ivant to liave another extension and that Defendant

was ready to go to trial on the scheduled date. (Tr. 10-11). On August 24°i, after discussions with

coitnsel and'faniily, the Defendant agreed to a 45 day extension of tisne. (Tr. 13-18).

On October 6, 2009, the Court informed the Defendant that one of his assigned counsel

d not able to be present for the upcosning trial date. As such, Defendant agreed to have

other defense counsel appointed to assist in representing him on this inatter without agreeing to

another extension of time. (Tr. 1.9-21).

On October 13, 2009, it was noted that defense coimsel recently filed a supplemental

Motian to the previously filed Motion to Suppress. The State requested 2 days to respond. The

trial court accepted said supplement and the parties agreed to give the State of Ohio fime to

respond. (Tr. 22-25). On October 16, 2009, the trial court began the suppression hearing. (Tr.
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28). The first witness called by the State of Ohio was Lisa Moore, a DNA analyst at the

Cuyahoga Connty Coroner's office. (Tr. 28). She worked on a case concerning lvlarnie Macon.

Item 42 from that file were two swabs of suspect.ed blood on a rear door'knob which was received

from the Cleveland Police Department in 2007. (Tr. 2931)_ The DNA profile was entered into a

database and a state detail match report was generated. That was printed August 20, 2008. (Tr.

34). Ttte next step was to obtain a sample from the suspected individual for comparison

purposes. They obtained the sample from Dajaun Emerson, compared it and determined it was a

match. (Tr. 37-39).

On cross-examination, Ms. Moore acknowledged that the only thing entered into the

database was DNA that was collected from the scene. (Tr. 40). Moreover, she testified that there

are standards that they must follow. Only certain types of samples are put into the database due

to the criteria that is used per the Ohio Revised Code 2901.07, In this case, Ms. Moore stated

that they notified the Cleveland Police of the match on September 4, 2008, they received a

buccal swab for comparison on March 2, 2009, and they created the hard copy profile on March

16, 2009. (Tr. 43-45). She testified that they do not process convicted offenders in their office.

(Tr. 45). 'I'hey did not have any DNA available for testing up until they received CODIS

notification. (Tr. 45). In other words, until they received notice from CODIS concerning their

"hit", they had no named/knowlr samples to conipare it with. {Tr. 46-47).

The next witness called was Christopher Smith who is a forensic scientist working for the

Ohio Bureau if Criminal Identification and Investigation. (Tr. 50). As part of his duties he

maintains the Corriliirted DNIv Index Systetn ("CODIS') cornpirier and database. There are three

levels - local, state and national. (Tr. 52). The Cuyahoga County Coroner's Office is one of ten

local DNA Index svstems. (Tr_ 53). There are different indexes for each level including forensic
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unlmowns, forensic mixtures, suspects and inissi.ng persons. (Tr. 53-54). One such index is

"convicted felon."

Concerning this case, he testified that a reference standard was submitted from

Defendant-appellant on April 8, 2005 concerning a sexual assault case. (Tr. 57). The results were

negative in that no male DN?. was identified. As such, he was placed into the suspect index. (Tr.

58). Mr. Smith testified that he found two profiles were consistent with each other, ('I'r. 62).

On cross-examination, lie was aslced under what authority he was maintaining the sample

- he responded by and through the CODIS Methods manual. (Tr. 64). Specifically he reviewed

two pages of the 80 age manual provided by the prosecutor and testified that a "suspect index

could be maintained where the DNA records obtained from the listed suspect of a crime are

maintainable at the state level." ('I'r. 65). However, upon closer examination of the two pages

(actually indexes), Mr. Smith acknowledged that the suspect is actaally a "known suspect" as

declared by the departinent. (Tr. 68). The known suspect in the rape case was Defendant Dujuan

Emerson. (Tr. 68). Importantly, he testified that he did not know that Dejuan Emerson was

acquitted and no longer a suspect in that case. (Tr. 68).

He then testified that the retention policy for the CODIS system is that a suspect's

standard/sample will be removed when a request has been made through an expungement

procedure listed in the methods manual. (Tr. 69-70). Altbough he has never liad a situation where

the prosecutor has informed them of an acquittal - he knew that it happens at the state level. (fr.

70).

Upon reviewing fhe 2005 rape kit arcalysis he tesfified that a DiVA profile was generated

and there was no male DNA found. That can be determined without the use of a reference

sample. (Tr. 71-72). As such, he acknowledged that they did not even need Dujaun Emerson's
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DNA satnple in 2005. (Tr. 73). He was not aware that there was a search warrant that was based

upon a comparison to a"knowii suspect." (Tr. 74),

Mr. Smith cou(d not identify anything in the search warrant that allows him to enter the

DNA information into CODIS. (Tr. 75). He again stated that they received the notification of a

match from the larger Ohio State database. There is one state database with many indices such as

rnissing persons, convicted felons, etc. (Tr. 76). Again, lie testified that their protocol coines

from the CODIS Manual_ (Tr. 77). In suin, the only reason they had Dujuan Emerson in their

database was as a reference standard for the 2005 case in which he was acquitted. (Tr. 79).

On re-cross, nlr. Smith acknowledged that Defendant was never notified that his DNA

was placed in the CODIS database. As such, he wonld not have the knowledge necessary to

reqnest an expungement after he was acquitted. (Tr. 83)_ The State then stipulated that

Defendant was not a"known suspect" or listed as a "person of interest." ('Fr. 85-87). As argued

by defense counsei, for purposes of the loosely termed "DNA retention policy", an acquitted

person is in worse shape than an arrestee.

Defense counsel called Detective Joseph Chojnowski. (Tr. 88). He agreed that prior to the

notification from the coroner's office that there had been a CODIS hit, Defendant had not been a

suspect for the murder, (Tr. 89). He then testified that he believed Defendant was classified as a

"pei-son of interest" in the CODIS database. kle then exainined his search warrant affidavit that

was used to obtain Ilefendant's buccal swab. (Tr. 90). I:Ie aela2owledged that the searcli warrant

affidavit stated that they received a bit from the database from "convicted felons" in the State of

f3hio ('Tr. 91-92). :He then re-phrasedhis classifrcation ofDefendant from a "person of interest"

to a "convicted felon. He testified they considered Defendant to be a "convicted felon" at the
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time he made his sworn affidavit. (Tr. 92). He discovered Defendant was acquitted of the 2005

charge only after the CODIS hit and before Defendant's buccal swab. (Tr. 94).

Defense counsel argued that pursuant to section 17.60 (page 70) of the CODIS Manual,

the DNA record/profile taken in 2005 should have been removed if there was an acquittal. (Tr.

99). Moreover it was argued that under R.C. 109.573 and 2901.07, the State had no autliority to

maintain and subsequently use the DNA record/prot7le. (Tr. 99-101). That is why, he argued, the

State of Ohio was currently amending said statutory law in Senate Bill 77 to include inaintaining

the DNA record/profile for "arrested person." (Tr. 103). The State responded, among other

things, that "even if there were a violation of 109.573, the State would argue that the

exclusionary rule should not apply in this case." (Tr. 106). The trial court denied said motion

ruling "the State has the authority under 109.573." (Tr. 1.10).

The trial court then considered a previously filed Motion to Suppress concerning the

statements made bv the Defendant. (Tr. I I1). Detective Chojnowslci testified that long after his

investigation of the murder began, he was notified through the coroner's office that there was a

DNA match for Defendant. (Tr. 114). I3e testified that they made arrangements, piclced up ,

Defendant as a`suspect", and took him down to the I-Iomicide Unit office at the Justice Center in

downtown Cleveland and have an "opportunity to talk with him." (Tr. 114). He testified that

Defendant was then read 1vs Miranda rights before the statement was tzken. ('Tr. 117-120).

On cross-examination, he acknowledged that they did not indicate in the police report

when the interview with Defendant began or ended. (Tr. 124). He furtlier testif9ed that altliough

they havethe ability to record the "statenent" at time, it was nofdone so in friis case. ("1'r: 424-

125). He further agreed that although it is common practice to have the individual initial a

separate waiver of rights form and each averment in the statement, it was not done in this c.ase.



(Tr. 125-126). Finally, the Detective testified that half way tlirough the staternent Defendant

refused to continue and refused to answer the last question "[h]aving read this statement, do you

find it to be true?" (Tr. 128). He refused to adopt the statement. (Tr. 128). Nowhere in the

discovery inaterials is a signed waiver of rights by Defendant. (Tr. 141). The Court denied said

Motion to Suppress. (Tr. 143).

As this Court accepted jurisdiction only on Propositions of Law I and II, the stateinent of

facts as it relates to the subsequent jury trial will be omitted. Accordingly, on October 21, 2009,

the jury returned with a verdict of guilty as to Count One --Aggravated Murder, and guilty as to

Court Three - Tampering with Evidence. (Tr. 768). He was sentenced to life imprisonment with

parole eligibility after 25 years on Count One and one year concurrent on Cotnrt Three. (Tr. 779).

On appeal the Eight District Court of Appeals found that Defendant-appellant did not

laa.ve standing to file the Motion to Suppress challenging the use of his DNA, T'he Court relied

upon out of state larv finding once DNA has been lawfully removed from the body, the analysis

does not involve any further search and seizure of a defendant's person.

LAW AND ARGUIVILNT

Proposition of Law No. I: When DNA is obtained by the state in an investigation
which results in the acquittal of the individual, tbal individual maintains standing to
cballenge the improper retention and subsequent use of his/her DNA in a subsequent
proceeding.

Under the Fourth Amendment, the standing arid search and seizure inquiries "merge into

one: whether ;overnmcntal officials violated any legitimate expectation of privacy help by

petitioner." See Rawlin! s v. Kentuekv (1980), 448 U.S. 98, 106, 65 L.Ed.2d 633. In finding Mr.

Emerson had no standing to make his Fourth Amendment challenge, the appellate court noted
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that "society does not recognize an expectation of privacy in records nlade for public purposes

frotn legitimately obtaialea samples." Smith v. State of Indiana (2001), 744 N.E. 2d 437.

However, the appellate court erred in finding the CODIS database to be a "public

record." Under this logic, any individual would be able to access any other individual DNA

sanrples obtained in a criminal investigation - this is simply not the case. The fact that the

sample was legally obtained does not mean that it is a "record made for public purposes." In fact,

the privacy i3nplications are demonstrated by the need to obtain a search warrant before taking

anyone's DNA.

It is well established that an individual must have standing to challenge the legality of a

search or seizure. Rakas v. Illinois, 439 U.S. 128 (1978); 5tate v. Coleman (1989), 45 Obio St.3d

298, 544 N.E.2d 622. The person challenging the search bears the burden of proving standing.

State v. Willianis, 73 Ohio St.3d 153,1995 Ohio 275, 652 N.E.2d 721. That burden is met by

establishing that the person has a expectation of privacy in the place searched that society is

prepared to recognize as reasonahle. Id.; Rakas v. Illinois; supra. In this case, there can be no

question that one has a privacy interest in one's own DNA.

The case law is clear that to obtain one's DNA, law enforcement must either obtain

consent from the individual and/or obtain an order/hvarrant from the Court. See, e.g. State v.

Whitfield (May 9, 2005), 2005 Ohio 2255; 2005 Ohio App. LEXIS 2169. This is also

recognized in the necessity to obtain medical release forms for the production and/or use of

medical records - including blood samples and DNA results. As such, at some point, the state

reeognizes the-psivacy interc.st in one's DNA, That privacy in terest arid/or expectations af an

individual does not siinply evaporate once the validly obtained DNA sainple has been placed in

the restricted state database which cannot be accessed by the public.

7



Tn Katz v. United States, 389 U.S. 347 (1967), it has been the law that the capacity to

claim the protection of the Fourth Amendment depends ... upon whether the person who claims

the protection of the Amendment has a Iegitiniate expectation of privacy. See, Rakas v. Illincis,

439 U.S. 128, 143 (1978). A subjective expectation of privacy is legitimate if it is "'one that

society is prepared to recognize as "reasonable,""' Id., at 143-144, n. 12, quoting Katz, supra, at

361 (Ilarlan, J., concurring)_ In Minnesota v. Olnn, 495 tT,S. 91 (1990), the United States

Supreme Court applied its privacy analysis by relying on the privacy expectations of the general

community, based on longstanding customs.

One's legitimata expectation of privacy to his/her own DNA does not extinguish simply

because his/her DNA was obtained by the State. Appellant argues that when evidence - in this

case DNA - is seized froin the person of the Defendant, the expeetation of privacy in the use of

that DNA is beyond question. Whether the DNA was used improperly is a. separate and distinct

issue that whether one has standing to challenge that use.

Under the appellate court's rationale, either 1) an individual could not even challenge the

initial taking of his/her DNA, or 2) once the DNA is taken in a constitutional m.anner, the State

can use it for whatever purpose it wants and the individual would have no recourse. This

rationale is untenable and if allowed to stand, would improperly diininish the individuals privacy

expectations and lead to furtlzer abuses. For all of these reasons, the appellate court;s finding that

Appellant does not maintain standing to challenge the use of his own DNA by the State of Ohio

must be reversed.
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Proposition of Law No. II: The State of Ohio does not have the author-ity to retain and/or
subsequently use the I)N-4, taken from an individual during a criminal investigation when
that individual is acquitted of that crime.

While the Court of appeals based its decision up-on the lack of standing to raise the

challenge, it went on to opine that even. if there was standing to challenge the use of his own

DNA, the onus of removing one's DNA fronr the state controlled database is placed upon the

individual acquitted of a crime. This reasoning completely misses the point that the Defendant's

DNA should have never been retained in the first place as he did not qualify under statutory law

and the CODIS Manual.

Pursuant to section 17.60 (page 70) of the CODIS Manual, the DNA record/profile taken

of Defendant-appellant in 2005 should have been removed since there was an acquittal.

Moreover, under R.C. 109.573 and 2901.07, the State had no authority to maintain and

subsequently use the DNA recordlprofile. That is why the State of Ohio recently amended sai.d

statutory law in Senate Bill 77 to itxctude maintaining the DNA reeordJprotile for "arrested

person." We note that said amendment does not apply retroactively.

The trial court erred when it denied said motion ruhng finding "the State has the authority

under 109.573." t-lowever, neither R.C. 109.573 nor any other statute provides for the retention

of DNA samples ,from persons who were acquitted of crimes_ While other categories of

individuals exist such as "inissing persons" and "convicted felons," Mr. Emerson does not

qualify under any of these categories.

Again, in this case, the in.ndom search in the database shoul.d never have been conducted

because not only was the search warrant affidavit defective, but Defendant-appellant was not a

"convicted felon" or "person of interest" on the case. His sample was improperly retained in the
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database AFTER he was acquitted in 2005 and the State is prohibited from using said DNA

under these facts and circumstances.

The Court of Appeals acknowledged that "Ohio's scheme does not specify what should

happen to validly obtained satnples maintained in the database after acquittal." f See pg. 8,

Appendix). We disagree, Ohio's scheme allows for the retention of DNA for certain classes of

individuals. If one does not fall within those classifications, the DNA cannot be retained let alone

subsequently used. Again, the fact that the State subsequently amended the provisions to expand

the classifications supports our position. The Appellate Court erred when- without any

supporting rationale- it placed the onus upon the individual to take his improperly retained

DNA from a database it should have never been entered into in the first place.

CONCLUSION

For all of these reasons, we respectfirlly request this Court reverse the decision of the

lower courts and either vacate the verdict andlor remand the case back for further proceedings

consistent with this Court's opinion.

Respectfully submitted,

BRIAN iVIOR^'iItTY (0064128)
2000 Standard Building
1370 Ontario Street
Cleveland, Ohio 44113
216-566-8228
Attorney for Appellant
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A copy of the foregoing Brief was served via ordinary U.S. Mail, postage prepaid, this

1 st day of September 2011 to: William Mason and/or Member of 5taft; 1200 Ontario Street,

Justice Center (9th floor), Cleveland, Ohio 44113

11



APPENDIX



REQUEST PITPL.ICATION

^0urt of R̂̀Ypp.e^t'5' 0
PxGHTH APPELLATT DISTRICT

COUNTY OF CUYAHOGA

JOURNAL ENTRY AiND OPINION
No. 94413

STATE OF OHT®

PLAINTIFF-APPELL EF

vs.

DAJUAN C. EMERSON

D EFEND_A.NT- APPELLANT

JUDGMENT:
AFFIRMED

Criminal Appeal from the
Cuyahoga Countv Court of Common Pleas

Case No. CR-521G12-A

BEFORE: Celebrezze, P.J..Scveeney, J., and Gallagher, J.

RELEASED AND JOURIiTALIZED: Fe'pruarv 10, 2011



ATTORNEY Ft3P,APPET LAN'I'

R. Brian Moriarty
.R_ ;3riatz Moriarty, L.L.C.
2000 Standard Building
1370 Ontario Street
CIeveland, Ohio 44.1_13

ATTORNEYS FOR APPELLEE

Willia-n. D. Mason
Cuyahoga County Prosecutor
BY: Tufany Hill

Brian M. 1VIcDonough
Assistant Prosecuting Attorneys
The =Justice Center
1200 Ontario Street.
Cleveland, ohi.o 4417.3

FILED AND JOURNALIZED
PER APP.R. 22(C)

FEB 10 2011

ER LD E. FUERST
C^ERXkSf HE ^{I AP PEALS

DEP.



-I-

FIiAN1s D. CEZ,EDREZZ.F; eTR., 0.:

Appellant, Dajuan Emerson, cha]Ienges his convictions for aggravated

murder and tampering with evidence. Raising five assignments of error,

appellant argues that his DN._^'profile was impermissibly included in a state

D\TA datahase, that his convictions are against the sufficiency and mar.iiest

weight of the evidence, that his statements made to the police during

interrogation should have been enppressed, and that defense counsel was

constitutionally deficient. After a thorough review of the recard and law, we

affs'rm.

On JuJ.y 4, 200i, the Cleveland police responded to the home of Marnie

Macon on Elton Road in Cleveland, Ohio. Officers foun.d Macon stabbed to death

and naked from the waist down. The police began the task of collecting evidence,

including a knife, a beer can, and samples from a spot of blood found on a door

knob inside the.home. 7"he police also noted a bottle of household cleaner ]aying

on or near the victim and evidence that the knife as well as the victim's body had

been cleaned in an apparent attempt to destroy evidence.

7'he case remained unsolved until 2009 wheri a positive DNr'i proi].e match

from the blzrozly doorkiiob to one contained in the state DNA database led the

Cleveland police to bring appellant in for questioning, V4'hen questioned about

i*Deoxnribonucleic acid.
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n.is familiarity with the Elton Road horne, he denied ever having been there.

However, once he learned of the 13NA evidence, he said that he had been there

on July 3 or 4, 2007. after he had met a woman at a bar and paid her money for

sex, bttt he left her unharmed. Officers prepared a written statemeni; for

appellant to sign detailing this disci.zssion, but appellant refused to sign.

Appellant was indicted by a Cuyahoga County grand jury on charges of

aggravated murder in violation of.t'l..C.2903.C1, aggravated burglary inviolation

of R.C. 2911.11, and tampering with evidence in violation oz R.C. 2921.12. He

tiled a motion to suppress his statements tio the police and a suppleznentary

motion seeking to suppress his DNA identification. On October 16, 2009, the

trial court held a hearing on these motions. 'I`he evidence presented at the

hearing demonstrated that, as a result of a 2005 rape investigation, a sample of

appellant's DNA was la;vfully' obt.ained and entered into the state Dl\?A database

as a known suspect. Appellant was tried and acquitted of those 2005 charges,

but his DNA profile remained in the state database.

Then, in 2009, a DNA profile was obtained from the blood left on the

doorknob inside Macon's home. This profile of an unknown individual was

entered into the state database and matched appellant's profa.le obtained froin

the 2005 i nvestigation. Appellant argues that the statutory scheme establishing

the state database did not allow f.'or the retention of records of acquitted
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individuals, and therefore, the identification and everything flowing therefrorn

must be suppressed. The trial court determined that the state had the authority

to maintain the records and denied appellan.t's motion to suppress the DNA

id.enti.fication and ILis statements to the police.

A jury trial commenced on October 19, 2009 and resulted in appellant

being fou2.d guilt ^y of aggravated murder and tampering with evideazce. The trial

court dism.issed the charge of aggravated burglary pursuant to appellant's

Crim.R. 29 motion. Appellarrt was sentenced to an aggregate prison term of 25

S%ears-to-Iife on November 18, 2009.2 Appellant now timely appeals, citing five

assignments of error.

Lav,7 and Analysis

Appellant first argues that "[tlhe trial court erred and/or abused its

discretion when it denied. [his] motion to suppress." Within this assigned error

are two issues: the first dea;.s with the retention of appeIl.ant's DNA profile in

the state database follotiZring his acqaittal in 2005; the second deals with the

voluntary wa=iver of his NIiranda rights when giving- a statement to the

Cleveland police.

- Appellant c^^as sentenced to a term. of incarce.ration of life with parol eligibility
after 25 years for the unclassified aggravated murder conviction and a concurrent term
of incarceration of one )^ear for tampering witli evidence.
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T'he Retentior_ of DNA Records

Appellant raises an issue taot previously addressed by appellate courts in

Ohio. Arguing that R.C. 2901.07 and 109.573 do not authorize the continued

retention of the DNA profile of one acquitted of a crime, appellant asserts his

identification should have been suppressed.

"In a motion to suppress, the trial court assumes the role of trier of fact

and is in the best position to resolve questions of fact and evaluate witness

credibility. A reviewing court is bound to accept those findings of fact if

supported by competent, credible evidence. However, without deference to the

trial court's conclusion, it must be determined independently whether, as a

matter oflaw, the f'acts meet the appropriate ie¢a1 standard." (Internal citations

omitted.) State v. Curry (1994), 95 Ohio App.3d 93, 96, 641 N.E.2d 1172.

The Combined DNA Index System ("CDDIS") "is a computerized program

designed to house I3NA profiles from convicted offenders, forensic samples,

suspects, missing persons, u:udentifzed rernains and relatives of missing persons

in various searchable databases." Baringer, CODIS Methods Manual (Rev. 5

2009), 3. These profiles are generated using DNA samples that are processed to

create a DNA profile unique to the individuaI.3 GOI71Shas tli.ree ievels =1ocal,

state, and national, with the Cuyahoga Cow.rtv Coroner's Office controlling the

3 Except, possibly, in the case of identi.cal twins.



local database, the Ohio Bureau of Criminal Iden.tificatic^n and Ini-estigation

("BCI") controlizng the state database, and the Federal Bureau cf Investigation

maintaining the federal database. 10. Forxner R.C. 2901-07, as it existed prior

to its amendment in 2010,.authorized the creation. and inaintenance of a DMA

p.rofile database populated with DNA. profiles from convicted persons. Current

R.C. 2901.07 adds author'ity to collect and store t.he prof:ies of those arrested on

ielony charges as well as those convicted. of a felony. R.C. 2901.07(R)(1)- R.C.

109.573 is a similar statute deaiin.g with records fi•om "forensic casework or from

orime scenes, specimens from anonymous and unidentified sources[j" and

missing pei°sons an.d their relatives. All 50 states have sucn legislation. State U.

Gaines, Cuyahoga App. No. 91179, 2009-Ohio-622, f 58.

t? DNA profile is a record separate and distinct from the DNA sample frot'n

which it is created. Therefore, we inust address the state's contention that

appellant lacks st.anding to challenge the search. 11^Tore speciucally, the state

aLl.ege s that appellant has no ownership interest. in the DNAprofile created from

his validly collected DNTA sample. "Under Fourth Amendment law, the stand?ng

and search and seizure inquiries `merge into one: whether governmental officials

violated any Jlegitimate expectation o£privac3 held by petitioner.' Rawlings U.

Kentucr'zy, 448 U.S. 98, 106, 100 S.Ct. 2556, 65 L.Ed.2d E3:3 (1980). Fourth

Amendment rights are personal and may not be vicariously asserted. Rakas v.
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TGlinois, 439 U.S. 128, 133-34, 99 S.Ct. 421, 58 L.Ed.2d 387 (1978)." -S'mith v.

State (Ind. 2001), 744 N.E_2d 437, 439.

In Smtith, a defendant challenged a DNA search and match involving

Indiana's DNA database using a DNA profile that remained in, the state

database after acquittal of the crimes for which the sample was taken. The

Indiana Supreme Court ruled that the trial court properly-denied a motion to

suppress based on t.he Fourth Amendment because the sainple was lawfully

cibtained during the first investigation. That court held, "once DNA is used to

create a profile, the profile becomes the property of the Crime Lab. TYzus, [a

deien.dantj had no possessory or ownersliip interest in it- Nor does society

recognize an expectatiori of privacy in records made for public purposes from

legitimately obtained samples." .'id. at 439. See, also, State v. Barleley (2001),

144 N.C.App. 514, 519, 551 S.E.2d 131 ("It is also clear that onc-e a person's blood

sample has been obtained lawfully, he can no longer assert either privacv claims

or unreasonal7le search and seizure arguments «rith respect to the use of that

sampie. Privacy concerns are no longer relevant once the sample has already

lawfully been removed frosri the body, and the scientific analysis of a sample does

not involve any further search and seizure of a defendant's person.").

Analogizing the taking of a DNA sample with the taking of fingerpri_nts,

this court lzas previously noted that a convicted individual's privacy interest in
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these identifying records is particularlv weak. Gaines, supra, at T58, citing In

re 1Vicholson (1999), 132 Ohio App.3d 303, 724 N.E.2d 1217, and .£}avis u.

.Mississippi (i969), 394 U.S. 721, 89 S.Ct. 1394, 22I1.Ed.2d 676.

The state also sees similarity in a Georgia appellate case, Fortune v, State

(2009), 300 Ga.App. 550, 685 S.E.2d 466, and argues that its analysis and

holding should apply here. In P'ortu?ne, a DNA saanple was collected from

sem.i.nal ruid found oia carpeting at a crime scene, and. a DNA profile was

prepared and entered into Georgia's state database. This DNA profile of an

unknown individual was entered into the federal. CODIS database and labeled

with a Georgia criminal case number related to the crime. This criminal case

number and related information showed that Fortune was the main suspect and

was tried and acquitted in that case. Later, a DNA profile obtained from lip

balm found at a crime scene involving a separate criminal investigation was

matched to the unknown DNA profile generated from the sample col'_ected from

the carpet stain. 3d, at 554. However, because this profile contained a criminal

case number that icentiried Fortune, he argued that it was not of an "unknown"

individual and shonld'nave been purged fzorn the database after his acquittal.

The Georgia appellate court noted that the defendant could have requested

expungement of the crimina: records from the first case pursuant to Georgia's

9
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expungement statute. `?`he expungement statute is similar to Ohio's statutory

schene.

Like Georgia's DNA collection statutes, Olsio's scheme does not specifv

what should happen to validly obtained samples maintained in the database

after acquittal. Citing Smith, supra, the Fortune court declined to adopt an

exclusionary rule in the case, noting that `[e]xclusion of extremely valuable

evidence in crimes that often leave little other trace is a major social cost, axtd

`the potential for abuse in the future is not sufficiently clear to warrant adopting

a rule excluding evidence from the database on the ground that it was obtained

or retained beyond the authorized classifications."' Id. at 556, quoting Smith, at

440.

Citing to Section 7.7.64 of the CODIS Manual, appellant claims the record

should have been removed. However, this section dealing with expungement

does not require removal of records after acquittal. Had appellant desired

records of this earlier s.nsuccessful prosecution to be expunged, he cou.ld have

requested expungement, and then any DNA profile would have been removed

pursuant to this section. Alt.hough not clear, Ohio appears to place the onus of

removal from the state database on those acquitted of a crime. At the very'_east,

the exclusionarv rule should not be applied to this case where the DiA profile

was validly obtained froim the firat case, appellant had no possessory or privacy
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interest in the profile, and the federal CODIS regulations offer a signucant

deterrent in the form of exclusion from the federal database. See Smith at 440.

Here, because appellant, has no possessory interest in his I3INA profile

generated from a iawfully obtained DNA sample, he l.acks standing to challenge

the later CODIS records search as a violation of liis Fourth A.mendment rights.

This view is also shared bv Nlaryland, See UVillicim.son v. State (2010), ¢73 Md.

521, 993 A.2d 626.

Appellant also argues that the search warraut issued to obtain a sample

of appellant's DNTA used to confi.rm the match already obtained from the C®DIS

system was defective and should also result in the exclusion of the evidence.

Detective Joseph Chojnowski testified at the suppression hearing that he

received a report of' a I3ItiTA profile match zrom the Cuyahoga County Coroner's

office. He then applied for and received a search warrant to obtain a DVIl

sample from appellant via ouccal swab. Appellant argued this warrant was

deiect:ive because the attached affidavit described CODIS as a"database that

stores sample DNA from convicted felons in the State of Ohio." In realit}r,

CODIS stores .DNA profiles from several classes of individuals, including

convicted fe?ons.

"An af^davit supporting a search warrant enjoys a presumption of

validity. T o successfu'_ly attack the veracittr of a raciallq sufficient affid.avit, a
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defendant must show by a preponderance of the evidence that the affiant made

a false statement either `intentionally or with a reckless disregard for the truth.'

`Reckless disregard' rneans that the affiant had serious doubts about an

allegation's truth. Further, even if the affidavit contains false statements made

int.entionally or recklessly, a warrant based on the affidavit is still valid unless,

`with the affidavit's false material set to one side, the affidavit's rexnainin.g

content is insufficient to establish probable cause * * *.` State v. Taylor, 174

Ohio App.3d 4 7%, 482, 2007-Dhio-7066, 882 N.E.2d 945.

Here, if the statement is removed, the warrant still establishes probable

cause to cor,n.pel a DNA sample to coilfi'rm the match obtained from a search of

the CODIS system. This warrant was not inval.id.

The trial court ruled that the state had authoritv to collect and retain

appellant's DNA profile under R.C. 109.573. The court aiso indicated that the

sample obtained by Det. Chojnowski was taken in good faith. While the

language used in R.C. 109.573, which allows for collection and storage of DNA

profiles from "forensie casework," may be so broad as to encompass the facts

before us, appellant lacks standin.g to chalienge the search as violative of his

Fourth Amendzner_t right, and the exclusionarv rule should not be appli ed to tliis

case even if the DNA database search was beyond the scope of the statute.

E3
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Miranela Violation

A.ppellant also argued in his suppression motions that his statements

made to the Clevelandpoiice during an interview should be suppressed, and the

t3 iaI court erred in not so holding. "Pursuant to 1flirca.nda v. Arizona (1966), 384

U.S. 436, 444, 86 S.Ct. 1602, 16 L.Ed.2d 694, statements `stemming from

custodial interrogation of the defendant' must be s.uppressed utiiess the

defendant had been informed of his Fifth and Sixth Anaendment rights before

being questioned. `Custodial intcrrogation' means `quest.iora.ing initiated by iaw

enforcement officers after a person has been taken into custody or otherwise

deprived of his freedom of action in any significant way.' Id." State U. Pre<talz,

181 Ohio App.3d 106, 2009-Ohio-621, 907 N.E.2d 1254, ^,-123. "`The State bears

the burden of establis'b-ir=-g, by a preponderance of the evidence, that the

defendant knowingly, intelligently, and voiuntarilv waived his Miranda rights

based on the totality of the circumstances surroundiaig the investigation. .Stnte

V. Gurnm (1995), 73 Olii.o St.3d 413, 429, 653 N.E.2d 253."' Id, at I26, quoting

State V. Ti7illiam.s, Cuvahoga App. No. 82094, 2003-Ohio-4811, 11,j 12.

With regard to the suppression of appellant's oral statements made to the

police officers, Det. Chojnowski testified that he and ariother o^^cer interviewed

appel]ant without recorrding the interview. Tiowever. Det. Chojnowski did type

the statements appellant nlade. During the interview, appellant requested
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counsel and the interview ceased. Appellant refused to sign the typed

staternent. 'I'he first thing evidenced in the staterlent was that appellant was

read his Miranda rights and voluntarily waived them. Det. Chojnowski testified

that appellant was reac3 his Miranda rights and voluntariiy waived t.hem. He

also testified that the standard Miranda warnings were posted in large font on

the wall appellant was facing for the entire duration of the interview. From the

entirety of the ev-idence offered on this issue,4 the trial court did not err in

finding that appellant validly waived his Miranda rights and voluntarily gave

the Cleveland police an oral statement.

Sufficiency and Manifest Weight

In his second and third assignments of error, appellant argues that "[t]he

guiltyverdict is based upon insufficient evidence[,]" and. "[t]he gui.ltyverdicts are

against the manifest weight of the evidence."

Whether the evidence is legally sutficient to sustain a verdict is a question

of law. State z. Robinsora. (I955), 162 Ohio St. 486, 124 N.E.2d 148. A conviction

based on legaliy insufficient evidence constitutes a denial of due process. Tibbs

4 Appellant never claimed in his written suppression motion or at the

suppression hearing that he was not read his .tiliranda rights; but that he did not

knowingiy, and voluntarily waive them. The fact t:nat appellnant. invoked his right to

counsel indicates that appellant. was made av*are of these rights at the time of

int.errogation.

E`I
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u. Florida (i982), 457 U,,,, 31, 45, 102 S. C t. 2211, 72 L. Ed.2d 652, citing Ja,ck„or,

u_ Virginia (1979), 443 U.S. 307, 99 S.Ct. 2781, 61 L-Ed.2d 560.

Where there is substantial evidence upon which the trier of fact has based

its verdict, a reviewing court abuses its discretion in substituting its judgme-it

for that ofthe trier of fact as to the weight and sufficiency of the evidence. State

u. X^Ticely (7 988), 39 Ohio St.3d 147, 156, 529 N. a.2d 1236.

The weight to be given the evidence and the credibiiity, of the witnesses are

p:imarily for the trier of fact to deterna.ine. State u. DeHass (1967), 10 Ohio St.2d

230, 231, 227 N.E_2d 212. On review, the appellate court nzust determine, after

viewing the etddence in. a light most favorable to the prosecution, whether any

rational trier of fact could have found the essential elements of the cxime proven

beyorid a reasonaLle doubt. State u. Jenks (1991), 61 Ohio St.3d 259, 273, 574

N.E.2d.492; Jackson u. S%irbsr,nia (1979), 443 U.S. 307, 99 S.Ct. 2781, 61 LEd.2d

560.

Sufficiency of the evidence is subjected to a different standard than is

manifest weight of the evidence. Article IV, Section 3(I3)(3) of the Ohio

Constitution authorizes appellate courts to assess the weight of the evidence

in.dependently of the factfinder. Thus, when a ci.aim is assigncd concerning the

manifest weight of the evidence, an appeilate court "has the authority and duty

to weigh the evidence and to det.ermine whether the findings of * * * the trier of
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facts were so against the weight of the evidence as to require a reversal and a

remanding of the case for retrial." State ex rel. Squire u. Cleuelarz.d (1948), 150

Ohio St. 303, 345, 82 N.E.2d 709.

The Linited States Suvreme Court recognized the distinction in

considering a claiin based upon the manifest weight of the evidence as opposed

to sufficiency of that evidence. '1'he cou.rt held in Tibbs, supra, that, unlike a

reversal based upon the insufficiency of the evidence, an appellate court's

disagreement with the jurors' weighing of the evidence does not require special

deference accorded verdicts of acquittal, i.e., invocation of the double jeopardy

clause as a bar to relitigation- ld. at 43. Upon application of the standards

enunciated in Tibbs, the court in State u. 1llarti.rz. (1983), 20 Ohio App_3d 1.72, 485

ilT.E.2d. 717, has set forth tLte proper test to be utilized when addressing the issue

of manifest weight of the evidence. The Marti77. court Gtated:

"The court, reviewing the entire record, weighs the evidence and all

reasonable irtferences, considers the c.redibility of witn.esses and determine.s

whether in resolving conflicts in the evidence, t.he jury clearly lost its way and

created such a manifest miscarriage of justice that the conviction must oe

reversed and a new trial ordered." Id. at 720.

Aggravated niurder, as it relates to this case, prohibits purposely, and with

prior ca'lculation and design, causing the death of another. R.C. 2903.01(Ih.).



15

Appellant argues there was no evidence :.hat ;u.e acted wit`li prior calculation and

design. "The section employs the phrase, `prior calculation and design,' to

indicate studied care in planning or analyzing the means of the crizn.e, as wel.l

as a scheme compassing the death of the victim. Neither the degree of care nor

the length of time the offender takes to ponder the crime beforehand are critical

factors in themselves, but they must amount to more than momentary

deliberation." See State u. Keenczn., 81 Ohio St_3d 133, 157, 1998-£9hio-459, 689

N.E.2d 929. "Prior calculation and design requires something more than

instantaneous deliberation. However, prior calculation and design can be found

even when the killer quickly conceived and executed the plan to kill `within a few

minutes,' It is not required that a prolonged thought. process be present. There

is no bright line test to det.errnine whether prior calculation and design are

present, rather each case inust be decided ara a case-by-case basis." (Tnternal

citations omitted.) State v. Torres, Cuyahoga App. No. 86530, 2006-Ohio-3696,

S'46.

"Some of the important factors to be examined and considered in deciding

whether a homicide was committed with prior calr.;ulation and design include:

whether the accused'mew the victim prior to the crime, as opposed to a random

meeting, and if the victim was known to him whether the re:ationship had been

strained; whether thought and preparation were given by the accused to the

(1
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weapon he used to kill andlor the site on which t'xze homicide was to be

committed as compared to no such thought or preparation; and whet7aer the act

was cirawn out over a period of tiine as against an a.lmost instantaneous eruption

of euents. These factors must be conside °ed and weighed. together and viewed

under the totality of all circumstances of the homicide." (Emphasis added.)

State u. Jenkins (1376), 48 Ohio App.2d 99, 102, 355 N.E.2d 825, citing State U.

Channer (1926), 115 Ohio St. 350, 154 N.E. 728; State v. -4/fanago (1974), 38 Ohio

St.2d 223, 313 N.E.2d 10.

In Torres, we held that a`°jury could find prior calculation and design,

necessary for an aggravated murder conviction., based on the protracted nature

of the murders." Id. at ^47. In that case, two people were discovered stabbed

and bludgeoned to death in the basement of a home. One body contained 37 stab

wounds and blunt force trauma to the head, and the other had 20 sta.b wounds

and blunt force trauma. In the present case, the victim was stabbed 74 times

including several defensive wounds.

In State v. Jones, Cuyahoga App. No. 85134, 2007-Ohio-1301, ^138, this

cou}°t fou.nd sufficient evidence of prior ca7.culation and design, noting the victim

"suffered over tweniy-five blows. F'urther, it is clear from the gruesome crime

scene that [the victim's] beating occurred throughout tlie entire house. The

massive amount of blood in several rooms of the house indicate that. [the

G'Z
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victim's] murder was not a single, isolated event, but rather an elongated,

del.iberate attack. Jones used several different weapons throughout his attack

on [the victim] and carried t.he attack through several different: roonis of the

house. It is also apparent that the attack took place over time and was not

instaiitaneous, since vones took the time to drag [the victim] through several

rooms of the home, strip off the majority of his clothing, urinate on hiin; and

then dump the contents of a mop bucket on him." (Internal citations omitted.)

Similar events .ook place in this case. The attack was nrotracted.

occurring in several rooms of the victim's hozne. Also significant was the

testimon.y of the coroner, Dr. Daniel Galita, indicating that the victim survived

for as long as an hour after the stab wounds were inflicted, but was unable to

move because her spinal cord had been damaged. While the victim llay bleeding

to death, appeIi.ant was cleaning her body and the murder weapon. Sufficient

evidence exists in the record to allow a jux-y to deterniine that appellant acted

,with prior calculation and design.

:lppellant also argues that there was no evidence that he tampered with

evidence. R.C. 2192I_12(.,q.)(1) criminalizes the alteration, destruction,

concealment, or removal of anv thing "with purpose to inipair its value or

availabilitv as evidenc.e i_n [a] proceeding" bv one "knowing that an official

proceeding or investigation is i?i progress, or is about to be or likely to be

t1
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instituted, * * *[.]' Here, there is 9 ificant evidence that appellant attempted

to sanitize th.e crime scene in an effort to hinder investigation. An em.pty bottle

o_F cleaning solution was found next to the victim's body. The coroner's report

and testimony also noted the victim's body had been cleaned with a household

cleaning product. The knife collected at the scene, beieved to be the murder

weapon, also had been cleaned. This demoristrates that sufficient evidence

existed to convict appellant of tampering with evidence.

Appellant's convictions are also not against the manifest weight of the

evidence. Appellant's blood, along with the blood of the vi.ctim, was found on the

knife beiieved to be the inurder weapon. Appellant's DNA. was also found on a

beverage can, and his blood was on an interior doorknob in victim's hon:e.

Appellant admitted to being at the victim's home around the time of her killing

after first denying ever having visiting her there. While several other DNA

samples collected from the crin-ie scene were not matches to appellant, the

sampl.e collected from the knife was a match. Appellant has failed to coavince

this court that a manifest miscarriage of justice has occurred in this case.

'I"_ierefore, tl-iis assignment of error is overruled.

Jury Instructions

Appel'iant also claims that'`[t;he trial court abused its discretion in failing

to give jury instructions for a lesser included offense."

°^, 6
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"When reviewing a trial court's jurv instructions, the proper standard of

review for an appellate court is whether the tria.l court's refusal to give a

requested instruction or giving an instruction constituted an abuse of discretion

under the facts and circumstances of the case. See State v. LYolons ( 1989), 44

Ohio St.3d 64, 68, 541 N.E.2d 443. In a.cldition, iury instructions are reviewed

in their entirety to determine if the_v contain prejudicial error. State L. 1''orter

r 1968), 14 Ohio St.°2d 10; 235 N.E.2d 520." State v. `VVic'Giarns, Guvahoga App. No.

90845, 2009-flh3o-2026, ¶ 50.

Here, appellant agreed to the jurv instructions as proposed by the trial

court and never requested a lesser-included-offense instruction. Appellant has

waived all but plain error. State v. Underwood (1983), 3 Ohio St.3d 12, 444

N.E.2d 1332, at the syllabus. Plain error "should be applied with utmost caution

and should be invoked only to prevent a clear miscarriage of justice." Id, at 14.

Plain error exists only where it is clear that the verdict would have been

otherwise but for the error. State v. Long ( 1978), 53 Ohio St.2d 91, 372'_V.E.2d

804.

We find n_o error in the jury charge here. A trial co;zrt must charge the

jury on a]esser ir cluded offense "only where the evidence presented at trial

would reasonably support both an acquittal on the crime c:iarged and a

conviction upon the lesser included offe.nse." State v. Thomas (1988), 40 Ohio

ad
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St.3d 21.3, 218,533 N.E.2d `L86. Here, there is no dearth of evidence that would

support an acquittal. Therefore, the trial court did not err in not sua sponte

giving an instruction on a lesser included offen5e. This assignment of error is

overruled.

Ineffective Assistance of Counsel

Finally, appellant argues that he was "denied effective assistance of

eounsel" In order to substantiate a claim of ineffective assistance of counsel, the

appellant is required to demonstrate that: 1) the performance of defense counsel

was seriously flawed and deficient; and 2) the result of appellant's trial or legal

proceeding would have been different had defense counsel provided proper

r.epresentation.. ,Stt-iclzland u. Washington (1984), 466 US. 668, 104 S.Ct. 2052,

80 L.Ed.2d 674; State v. Brooks (1986), 25 Ohio St.3d 144, 495 N.E.2d 407.

In reviewing a claim of ineffective assistance of counsel, it must be

presumed that a properly licensed attorney executes his legal duty in an ethical

and competent manner. State u. Smith (1985), 17 Obno St.3d 98, 477 N_E.2d

1128; Vaugl'2n u. Maxwell (1965), 2 Ohio St,2d 299, 209 N.E+.2d 164.

The Ohio Supreme Court held in State v. Bradley (1989), 42 Ohio ,St.3d

136, 141-142, 538 N.E.2d 373, that, "`[w]hen considefuig an allegation of

ineffective assistance of counsel, a two-step process is usually emploved. First,

there must be a determination as to whether there has been a substantial

^-x
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violation of any of defense counsel's essential duties to his client. Next, and

analytically separate froin the question of whether the defendant's Sixth

Amendment rights were violated, there must be a determination as to whether

the defense was prejudiced by coiinsel's ineffectiveness.' State v. Lytle ( J.976), 48

Ohio St.2d 391, 396-397, 2 0.0.3d 495, 498. 358 N.E.2d 623, 627, vacated in part

on other grounds (1978), 438 U.S. 910, 98 S.Ct. 3135. 57 L.Ed.2d 1154. This

standard is essentially the same as the one enunciated by the Uiated States

Supreme Court in Strickland u. Yl4ashington ( 1984), 466 U.S. 668 x k*"

"Even assuming that counsel's performance was ineffective, this is not

sufficient to warrant reversal of a conviction. `Ar.z error by counsel, even if

professionaliy= unreasonable, does not warrant setting aside the jud-Iment of a

criminal proceeding if the error had no effect on the judgx.nent. Cf. United St,ates

u. Morrisorz, 449 U.S. 361, 364-365 [101 S.Ct. 665, 66 L.Ed.2d 564] (1981).'

Strickland, supra, 466 U.S. at 691, 104 S.Ct. at 2066. To warrant reversal, `(t.]he

defendant must show that there is a reasonable probability that, hut for

counsel's unprofessional error,s, the result of the proceeding would have been

different. A reasonable probability is a probability sufficient to undcrmine

confidence in the outcome.' Stricklan.d, supra, at 694, 104 S.C•t. at 2068. In

adopting this standard, it is important to r,ote that the court specificallv rejected

lesser standards for demonstrating prejudice." Bradley at 142.
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"Accordingly, to show that a defendant has been prejud.iced by counsel's

deficient performance, the defendant must prove that there ex.ists a reasonable

probability that, were it not for counsel's errors, the result of the trial would

have been different." Id. at 143.

Here, appellant argues that trial counsel was deficient for failing to fiie a

motion to investigate and invalidate the warrant used to compel appellant to

subm.it a DNA sample based on the language in its attached affidavit that

described the CODIS database as a "database that stores sample DNA from

cor_v:eted felons in the State of Ohio." Appell_ant has not shown that a challenge

of the inclusion of this statement in the warrant would have changed the

outcome of t.h.e matter. Appellant argues that he was not a convicted felon, and

the warrant would not have been issued without this mistaken reference. The

challenged line does not state that appellant was a convicted felon or that his

llNA pro-rile was stored in the database as a resuit of being a convicted felon.

The challenged averment merely inaccurately describes the CODIS database by

leaving out all the other classes of profiles that are stored therein. Remov;ng

this sentence wouid likely have had no impact on the issuance of the warrant..

Therefore, appellant has failed to demonstrate that a Franks5 hearing to

challenge the valiclity of the warrant would have been successful, especially

See Fra.n-ks v. Delaruare (1978), 438 U.S. 164, 98 S.Ct- 2674, 57 L-Ed.2d 66^.

^y
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given the rul.ing of the trial court that the state had the a:zthority to maintain

appella.nt's DNA profile under R.C. 109.573.

Having overruled all of appellant's assigned errors, we affirm his

convictions.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court du°ecting the

common pleas court to carry this judgmerit into execution, The defendant's

convictions having been affirmed, any bail pending appeal is terminated. Case

remanded to the trial court for execution of sentence.

A certiiied copy of this eitrv shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.
r? r

F`RANK D. CELEEk^LLE,, RES?DING JUDGE

JAMES J. SWEENEY, J., and
SEAN C. C gLILS.GHER, J., CONCUR



ORC Ann. 109.573 (201 )

§ 109.573. DNA laboratory and database; unidentified person database; relatives of
missing persons database

(A) As used in this section:

(1.) "DNA" means huma,n deoxyribonucleic acid.

(2) 'UNA analysis" means a laboratory analysis of a:DNA speci-nen to identify
DNA characteristics and to create a DNA recor i

(3) "DNA database" means a collection of DNA records from forensic casework
or fronx critne scenes, specimens from anonytnous and unidentified sotuces, and
records collected paresuant to sections 21 52.74 and 2901.07 of the Revised Code
and a population statisiics database for deternnining the frequency of occrerrence of
characteristics in DNA records.

(4) "DNA record" tneans the objective resul4: e+f a DNA analysis of a DNA
specaznen, including.epresentations of DNA fragnent lengths, digital images of
autorad3ographs, discrete allele assigntnent numbers, and other DNA specimen
chaa"aoteristics that aid in establishing the identity of an individual.

(5) "DNA specir_nen" includes human blood cells or physiological tissades or body
diuids.

(6) "Unidentified person database" rneans a collection of DNA records, and, on
aaad after Rhay 21, 1.998, of fingerprint and photograph records, of unidentified
hunYan corpses, human reroains, or Living individuals.

(7) "F;.elatives of missing persons database" means a collection of DNA records of
persons related by consanguinity to a missing person.

(8) "Law enforcement agency" means a police department, the office of a sheriff,
the state highway patrol, a corutty prosecuting attorney, or a federal, state, or local
governmental body tirat enforces criminal laws and that has employees who have a
statutoiy power of arrest

(9) "Adntinistration of criniinal justice" rneans the performance of detection,
app-rehensisrn, dcterttion, pretrial release, post-trial release, prosecution,
adjudication, correctional supervision, or rehabilitation of accused tx,rsoass or
criminal offenders. "Administration of crutainal justice" also includes criminal
identificatiort activities and the collection, storage, and dissemination of eriminat
history record inform.ation.

^t.



(B) (1) The superintendent of the bureau of criminal identification and investigation
may do all of the following:

(a) Establish and maintain a. state DNA laboratory to perform DNA analyses of
DNA specimetts;

(b) Establish and maintain a DNA database;

(e) Establish and maintain an unidentified person database to aid in the
establishnient of the identity of unknown human corpses, httman remains, or living
individuals;

(d) Establish and maintain a relatives of missing persons database for
comparison with the unidentified peisou database to aid in the establishment of the
identity of unknown ittnnan corpses, human rernains, aald living individuals.

(2) If the bureau of criminal identification and investigation establisbes and
inaintains a DNA laboratory and a DNA database, the bureau inay use or disclose
information regarding DNA records for thc following purposes:

(a) The bureau rnav disclose inforrnation to a law enforcement agency for the
ad:ministration of criminal justice.

(b) The bureaii shall disclose pursuant to a court order issued under section.
3111 .09 of the Revised Code any information necessary to determine the existence
of a parent and child relationship in an action brougbt under sections 3111..01 to
317 l.18 of the Revised Code_

(c) The bureau inay use or disclose information froru the population statistics
database, for identification research and protocol developnent, or for cluality
control purposes.

(3) If the bureau of criminal identification and investigation establishes and
nlaintains a relatives of missing persons database, all of the following apply:

(a) If a person has disappeared and has been continuously absent frorn the
person's place of last domicile foa- a thirty-day or longer period of time vvithotrt
being heard from during the period, persons related by consangi.tinity to the missing
person may submit to the bureau a DNA specimen, the bureau anay include the
DNA record of the specirnen in the relatives of missing persons database, and, if the
liizreau does not inetude the DNA record of the specimen in'the relatives of rnissing
persons database, the bureau shall retain the DNA record for future reference and
inclusion as appropriate in that database.

(b) The bureau shall not chaTge a fee for the subsnission of a DNA specimen
pursuant to division (B)(3)(a) of this section.
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(c) If tlie DNA specimen submitted ptusuant to division (B)(3)(a) of this section
is collected by withdrawing blood from the person or a similarly invasive
procedure, a physician, registered. nurse, licensed practical nurse, dulv licensed
clinical laboratory technician, or other qualified medical practitioner shall conduct
the collection procedure foi- the DNA speciinen submitted pursuant to division
(B)(3)(a) of this section and shall collect the DNA specimen in a medieally
approved manner. If the DNA specimen is collected by swabbing for buccal cells or
a similarly noninvasive procedure, division (13)(3)(c) of this section does not require
that the DNA. .specimen be collected by a qualified medical practitioner of that
nature. No later than fifteen days after the date of the collection of the DNA
specimen, the person conducting the DNA specimen colleetion procedure shall
cause the DNA specilnen to he forwarded to the bureau of criminal identification
and investigation in accordance with procedures established by the superintendent
of the bureau under division (H) of this section. The bureau may provide the
specimen vials, mailing tubes, labels, postage, and instruction needed for the
eollection and forwarding of the DNA specimen to the bureau_

(d) The superintendent, in the snperintendent's discretion, may compare DNA
records in the relatives of missing persons database with the DNA records in the
un.identified person database.

(4) If the bureau of criminal identification and. investigation establisbes and
maintains an unidentified person database and if the superinCendent of the bureau
identifies a matching DNA record for the DNA record of a person or deceased
person whose DNA reeord is contained in ihe unidentified person database, the
superintendent shall inform the coroner who submitted or the law enforcement
agency that submitted the DNA specimen to the bureau of the mateh aud, if
possible, of the identity of the unidentified person.

(5) The bureau of criminal identification and investigation may enter into a.
contract with. a qualined public or pzivate laboratory to pertarm DNA analyses,
DNA specianen maintenance, preservation, and storage, DNA record lceeping, and.
other duties required of the bureau under this section. A public or private laboratory
under contract with the bureau shall follow quality assurance and privacy
requirements established by the superintendent of the bureau.

(C) The superintendent of the bureau of criminal identification and investigation
shall establish procedtues for entering into the DNA database the DNA records
submitted pursuar,t to sections 2152.74 and 2401.07 of the Revised Code and for
cfetierminin.o an order of priority for entry of the DNA records based on the types of
offenses coimnitted by the persons whose records are submitted and the available
resources of the bureau.

(D) When a DNA record is derived from a DNA specimen provided pursuant to
section 2152.74 or 2901.07 of the Revised Code, the bureau of criniinal
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identification and investigation shall attach to the DNA record personal
identification infornnation that identifjes the person from whom the DNA specimen
was taken. The personal identification information may include the subject person's
fingerprints and any other information the bureau determines necessary. The DNA
record and personal identification information attached to it shall be used only for
the purpose of personal identification or for a purpose specified in this seciion.

(E) DNA records, DNA specimens, fingerprints, and photographs that the bureau of
criminal identification and investigation receives pursuant to this section and
sections 313.08, 2152.74, and 2901.07 of the Revised Code and personal
identiticaion information attached to a DNA record. are not public records under
seetion 149.43 of the Revised Code.

(F) The burcau of criminal identification and investigation may charge a reasonable
fee for providing information ptusuant to this section to any law enforcement
agency located in another state.

(G) (i) No person who beeause of the person's employment or ofP'icial position has
access to a DNA specimen, a DNA. record, or other information contained in the
DNA database that identifies an individual shall knowingly disclose that speciinen,
record, or information to any person or agency not entitled to receive it or otherwise
shall misuse that specimen, record, or information.

(2) No person without authorization or privilege to obtain information contained
in the IINA database that identifies an individual person shall purposely obtain that
information.

(Ii) The superintendent of the bureau of criminal identification and investigation
shall establish procedures f'or all of the fo3lowing.

(1) The forwarding to the bureau of DNA specimens collected pursuant to
division (H.) of this section and sections 313.08, 2152.74, and 2901.07 of the
Revised Code and of fingerprints and photographs collected pursuant to section
313.08 of the Revised Code:

(2 j The collection, maintenance, preseivation, and analysis of DNA speeiinens;

(3) The creation, maintenance, and operation of the DNA database;

(4) The use and disseanination of information from the DNA database;

(5) T'he creation, maintenance, and operntion of the unidentified person database;

(6) The use and dissemination of inforanation from the unidentified person
dasabase;
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(7) The creation, maintenance, and operation of the relatives of missing persons
database;

(8) The use and dissemination of ittforznation froan the relatives of nissing
persons database;

(9) The verification of ent:ties requesting DNA records and other DNA
intor'tnatfon from the bureau and the aiithority of thc entity to receive the
infornraiian;

(10) The operation of the bnreau and responsibilities of employees of the bureau
with respect to the activities described in this section.

(I) In conducting DNA analyses of DI`tA speeitnetrs, the state DNA taboratory and
any laboratory with wliich the bureau has entered into a contract pursuant to
aivision (B)(5) of this sect.ion shall give DN.A.. analyses of I3-NA specimens that
relate to ongoing criminal investigations or prosecutions priority over DNA
analyses of DNA spec'rmens that relate to applications made pursuant to section
2953.73 of the Revised Code.

(3) The attorney genet al may develop procedures for entering into the national DNA
index system the DNA reeords submitted pursuant to division ($)(1) of section.
2901.07 of the Revised. Code.
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'I`ITLE 29. CR3NIES -- PROCEDURE
CHAPTER 2901 GENERAL P'ROVISIONS
IN GENERAL

to the Ohio Code Archive Directory

ORC Ann. 2901.07 (2011)

§ 2901.07. Collection of DNA specimen from adult arrested for felony offense;
collection ofTDNA specimen from felony offenders and certain misdemeanor
offenders

(A) As used in this sec.tion:

(i) "DNA analysis" and "DNA specimen" have the same Sneanings as in section
109.573 [109.573] of the Revised Code.

(2) "Jail" and "community-based correctional facility" have the same meanings as
in section 2929.01 of the Revised Code.

(3) "Post-release control" has the same meaning as in section 2967.01 of the
Revised Code.

(4) "Ifead of the arresting law enforcement agency" means wlaichever of the
following is applicable regarding t-he arrest in cluestion:

(a) If the arrest was made by a sheriPf or a deputy slieriff, the sheriff who made
the arrest or who employs the deputy sheriff who made the arresC;

(b) If the arrest was made by a law enforcement officer of a law enforcen7ent
agency of a municipal corporation, the chief of police, marshat, or other chief law
enforcernent ot'ficer of the agericy that employs ;:he officer who made the arrest;

(c) if the arrest was made by a constable or a law enforcement officer of a
township police deparhnent or police districx police force, the constable who made
the arrest or the chief law enforcement officer of the department or agency that
employs the officer who made tlie arrest;

(d) If the arrest was made by the superintendent €ir a trooper of the state
highway patrol, the superintendent of the state highway patrol;

(e) If the arrest was inade by a law enforcement officer not identified in division
(A)(4)(a), (b), (c), or (d) of this section, the chief law enforeernent officer of the law
enforce-ment agency that employs the ot'ficer who made the arrest,
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(B) (I) On and after Snly 1, 2011, a person who is eighteen years of age or older and
who is arrested on or afler July 1, 2011, for a felony offense shall snbmit to a DNA
specimen collection procedure administered by the head of the arresting law
enforcement agency. The head of the artt;sting law enivreenrent agency shall cause
the DNA specimen to be collec.ted from the person during the intake process at the
jail, community-based correctional facility, detention facility, or law enforeetnent
agency office or station to which the arrested person is taken after the arrest. 'I'he
head ot'the arresting law enforcement agency shall cause the DNA specimen to be
collected in accordance with division (C) of this section.

(2) Regardless of v,rhen the conviction occurred or the guilty plea was entered, a
person who has been convicted of, is convicted of, has pleaded guilty to, or pleads
guilty_y to a felony, who is sentenced to a;prison term or to a convnunity residential
sanction in a jail or community-based correctional facih-Ly for that offense pursuant
to section 2929.16 of the Itevised Code, and who does not provide a DNA specimen
pL rsuant to division (I3)(1) of this section, and a person who has been convicted of,
is convicted ot; has pleaded guilty to, or pleads guilty to a misdemeanor offense
listed in division (D) of this section, who is sentenced to a term of fmprisonment for
that offense, and who does not provide a DNA speoimen pursuant to division (13)(1)
of this section, shall submit to a DNA specnnen eollecti.on procedure ad3ninistered
by the director of rehabilitation and correction or the chief administrative officer of
the jail or otlter detentio,a facility in whicb the person is serving the term of
isriprisontnent. If the person serves the prison term in a state correctional institution,
fne director of rehabilitation and eorrection shall canse the DNA specimen to be
collected from the person during the intake process at the reception facility
desi,gttated by the director. If the person serves the community residential sanction
or terin of imprisonment in a jai2, a cojnmtmity-based correctional facility, or
another county, multicounty, municipal, municipal-ecrunty, or multicounty-
municipal detention facihty, the chief administrative officer of the jail, community-
based correctional faciliey, oi- detention facility shall cause the DNA specimen to be
collected from the pcrson ducing the ;intake process at the jail, cominunit.y-based
eorrectional facility, or detention facility, The DNA specimen shall be collected in
accordance with division (C) of this section.

(3) Regardless of when the conviction occurred or the guilty plea was entered, if a
person has been convicted of, is convicted of, has pleaded guilty to, or pl,eads guilty
to a felony offense or a nisdemeanor offense listed in division (D) of this section, is
serving a prison term, community residential saiiction, or term of imprisonment for
that offense, and does not provide a DNA spee.imen pursuant to division (B)(1) or
(2) of this seetion, prior to the person's release from the prison teriii, community
residential sanction, or imprisontnent, the person shall subniit to, and Lite director of
rehabilitation and correction or the chief administra.tive off cer of the jail,
commeznity-6ased ecrrectional facility, or detention facility an which the person is
scrving the prison term, community residential sanction, or tctrn of imprisonment
shall administer, a DNA specimen collection procedure at the state correctional



institution, jail, comtnunity-based correctional facility, or detention facility in which
the person is serving the prison term, community residential sanction, or term of
iniprisorunent. The DNA specitnen shall be collected in accordance with division
(C) of this section.

(4) (a) Regardless of when the conviction occurred or the ,grtilty plea was entered,
if a person has been convicted of, is convicted of, has pleaded guilty to, or pleads
guilty to a felony offense ox a misdemeanor offense listed in division (D) of this
section and the person is on probation, released on parole, under transitional
controf, on community eontrol, on post-release control, or under any other type of
supervised release undcr the supervision of a probation department or the adult
parole authority for that offense, and did not provide a DNA specinien pursuant to
division (13)(1), (2), or (3) of this section, the person shall subtnit to a DNA
specimen collection procedure administered by the chief administrative officer of
the probation department or the adult parole authority. The DNA specimen shall be
collected in aeeordance with division (C) of this section. If the person refuses to
si.tbmit to a DNA specimen collection procedaue as provided in this division, the
person may be subject to the provisions of section 2967.15 of the Revised Code.

(b) If a person to whom division (13)(4)(a) of this section applies is sent to jail or
is returned to a jail, community-based correctional facility, or state correctional
institution for a. violation of the tenns and conditions of the probation, parole,
transitional control, other release, or post-release control, if the person was or will
be serving a term of imprisonrnent, prison tenn, or community residential sanetion
1'or comm'itting a felony offense or for committing a misdemeanor offense listed in
division (D) of this section, and il'the person did not provide a DNA specimen
pursuant to division (13)(1), (2), (3), or (4)(a) of this section, the person shall submit
to, and the director of rehabilitation and correction or the chief administrative
officer of the jail or co nmunity-based correctional facility shall administer, a DNA
specimen collection procedure at tl-ie jail, community-based correctional facility, or
state correctional institution in which the person is serving the term of
imprisontnent, prison term, or eommunity residential sanction. `I'he DNA specinten
shall be collected from the person in accordance with division (C) of this section.

(5) Regardless of when the conviction occurred or the guilty plea was entered, if a
person has been convicted of, is convicted of, has pleaded guilty to, or pleads guilty
to a telony offense or a misdemeanor offense listed in division (D) of this section,
the person is not sentenced to a prison term, a cormnunity residential sanetion in a
jail or community-based correctional facility, a term of imprisonment, or any type
of supervised release under the supervision of a probation department or the adult
parole authority, and the person does not provide a DNA specimen pursuant to
division ('3i )(1), (2), (3), (4)(a), or (4)(b) of this section, the sentencing court sliall
order the person to report to the county probation department immediately after
senteneing to submit to a DNA specimen collection procedure administered by the
chief adininistrative officer of the county probation office. If the person is
inearc.erated at the time of sentencing, the person shall subn it to a DNA speciinen
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collection procedure administered by the director of rehabilitation and correction or
the clzief administrative officer of thejail or other detention facility in which the
person is incarcerated. Thc DNA specinien shall be collected in accordance with
dir sion {C) of this section.

(C) If the DNA specitnen is collected by withdrawing blood from the person or a
similarly invasive procedtue, a physician, registered nurse, licensed pract:icat nurse,
duly licensed clinical laboratory technician, or other qualified medical practitioner
shall collect in a medically approved manncr the DNA. specimctt requ,iz-ed to be
collected pursuant to division. (B) of this scation. If the DNA specimen is collected
by swabbing for buccal cells or a similarly noninvasive procedure, this section does
not require that the DNA specimen be ct>llected. by a qualified medical practitioner
of that nature. No later than fifteen days after the date of the collection of the DNA
specimen, the head of the arresting law enforcetnent agency regarding a DNA
specunen taken purs'uant to division (B)(1,) of this section, the director of
rehabilitation and correction or the chief administrative officer of the jail,
commenity-based correctional facility, or other county, airulticounty', municipal,
municipal-county, or multicounty-municipal detention facility, in which the person
is serving the prison term, community residential sanction, or term of imprisonment
regarding a DNA specimen taken ptirsuant to division (B)(2), (3), or (4)(b) of this
section, the chief administrative officer of the probation department or the adult
pat'oIe authority regarding a DNA specimen taken. pursuant to division (II)(4)(a) of
this section, or the chief administr'ative officer of the county probation office, the
director of rehabilitation aiid correction, or the chief administrative officer of the
jail or other detention facility in which the persoax is incarcerated'regarding a DNA
specimen taken pursuant to d'ivision (E3)(5) of this section, wlriehever is applicable,
sCia11 catise the DNA speeimeai to be forwarded to the bureau of criminal
identiffcation. and investigation in accordance with procedures established by the
superintendent of ttre bureau ui2der division (I3) of section 109.573 [109.573] of the
Revised Code. The bureau. shall provide ihe specimen vials, mailing tubes, labels,
postagc, arrd instructions needed for the collection and forwarding of the DNA
specirnen to the bureau.

(13) The DNA specimen collection dutV set foi-Ch in division (13)(1) of this section
applies t.o any person who is eighteen years of age or older and who is arrested on
or after 7uly 1, 2011, for any felony offense. The DNIA specimen collection ciuties
set forth in divisions (I3)(2), (3), (4)(a), (4)(b), and (5) of this section apply to any
person who has been convicted of, is convicted. of, has pleaded guilty to, oi- pleads
guilty to any felony offense or any of the following niisdemeanor offenses:

(1) A nzisc.Eemeanor violation, an attempt to cominit a rnisderraeanor violation, or
complicity in committing a misdemeanor violation of section 2907.04 of the
Revised Code;

(2) A tnisdemeanor violation of any law that arose out of the saine facts and
circumstances and sanie act as did a charge against the person of a violation of



section 2903.01, 2903.02, 2905.01, 2907.02, 2907.03, 2907.04, 2907.05, or 2911.11
of the Revised Code that previously was disnrissed or ar-nended or as did a chari:,,e
against the person of a violation of section 2907.12 of the Revised Code as it
existed prior to September 3, 1996, that previously was dismissed or amended;

(3) A misdenreanor violation of section 2919,23 of the Revised Code that would
have been a violation of section 2905.04 of the Revised Code as it existed prior to
July 1, 1996, had it been committed prior to that date;

(4) A. sexr;aally oriented offense or a ctuld-victirn oriented offense, both as defined
in section 2950.01 of the Revised Code, that is a misdemeanor, if; in relation to t[rat
offense, the offender is a tier III sex offender/child-victim offender, as defined in
sectioi12950.01 of the Revised Cede.

(E) "hhe director of rehabilitation and correction may prescribe rules in accordance
with C'aapter 119. of the Revised Code to collect a DNA specimen, as provided in
this section, from an offender whose supervision is transferred from another state to
this state in accorcLance with the interstate compact for adult offender supervision
described in section 5149.21 of the Revised Code.
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