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IN THE COURT OF APPEALS FOR STARK COUNTY/IO;:)OT @Jﬁ%ﬁ%’c@w
FIFTH APPELLATE DISTRICT g Pt 3. )
STATE OF OHIO
Plaintiff-Appellee
vs- . JUDGMENT ENTRY
DONALD BILLITER (AKABILLETER) ~ :  CASE NO. 2010CA00292

Defendant-Appellant

This matter comes on for consideration upon Appellant Donald Billiter's separate
motions filed with this Court. On May 23, 2011, Appellant filed a motion to reconsider |
this Court's May 9, 2011 Judgment Entry. On the same date, Appéllant filed a motion fo
certify a conflict between this Court's May 23, 2011 Judgment Entry and the decisions
of the Second District Court of Appeals in State v. Pointer, Montgomery App. No.
24210, 2011-Ohio-1419; State v. Robinson, Champaign App. No. 2010CA30, 2011-
Ohio-1737; and State v. Rénner, Montgomery App. No. 24019, 2011-Ohio-502, on the
following question:

“Where a criminal defendant enters a plea of guilty td escape, does res judicata
bar the defendant from arguing his plea is void due to a post release control sentencing
violation?”

Appellee State of Ohio fiied a response to both motions.

Appellant also filed a motion for leave to file additional authority on July 7, 2011.

initially, we address Appellant’s motion for leave to file additional authority, and
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hereby deny the same.
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| With regard to Appellant’'s motion to reconsider, the test generally applied to a
motion for reconsideration is whether the motion calls the Court’s attention o an
obvidus error in the decision or raises an issue for consideration, which was not
considered or not fully considered by the Court. See, e.g., Etie Insurance Exchange v.
Colony Development Corp. (2000), 136 Ohio App.3d 419, 736 N.E.2d 950.

Upon review of Appellant’'s motion for reconsideration, the same does not call
this Court’s attention to an obvious error in rendering the decision, nor does it raise an
issue which was not fully considered by thi'.s Court. Aécordingly, Appeliant's motion to
reconsider this Court's May 9, 2011 Judgment Entry is denied.

Ubon review of Appellant’'s motion to certify a conflict with the decisions of the
Second District Court of Appeals in State v. Pointer, supra, State v. Robinson, supra,
| and Stafe v. Renner, supra, we find the same well-taken.

The Ohio Supreme Court set forth the requirements necessary to properly certify
a conflict in Whitelock v. Gilbane Building Company 1993-Ohio-223, 66 Ohio St.3d 594.
_The Court held:

“Accordingly, we respectfully urge our sisters and brothers in the courts of
appeals to certify to us for final determination only those cases where there is a true and

actual conflict on a rule of law. In so urging, we hold that (1) pursuant to Section 3(B)(4),
Artic'le IV of the Ohio Constitution and S.Ct.Prac.R. lll, there must be an actual conflict
between appellate judicial districts on a rule of law before certification of a case to the
Supreme Court for review and final determination is proper; and (2) when certifying a

case as in conflict with the judgment of another court of appeals, either the journal entry
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or opinion of the court of appeals so certifying must clearly set forth the rule of law upon
which the alleged conflict exists.”

Upon review of the Second District’s opinions in Pointer, Robinson and Renner,
we find _the opinions are in actual conflict with this Court’s Judgment Entry upon the
following question:

“Where a criminal defendant enters a plea of guilty to escape, does res judicata
bar the defendant from arguing his plea is void due to a post release control sentencing
violation?”

Alccordingly, the motion to certify a conflict is granted.

T IS SO ORDERED.

/‘/ f% 547 5 Kf %ﬁ/

HON. WILLIAM B. HOF

ViR

HON. W. SCOTT GWIN

HON PATRICIA A. DELANEY

WBH/ag 7/18/11
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Stark County, Case No. 2010CA00292 2

Hoffman, J.

{11} Defendant—appellant Donald Billiter appeals the denial of his motion to
withdraw his plea of guilty in the Stark County CO;th of Common Pleas. Plaintiff-
appellee is the State of Ohio.

STATEMENT OF THE CASE’

{2} In 1998, Appellant entered a plea of guilty to one count each of
aggravated burglary and domestic violence. As a r_esult of his plea and subsequent
conviction, Ap’bel[ant-Wéé sentenced to én aggre“gate priéon term of fhree years. The
sentencing judgment entry included an incorrect statement of his post-release control
obligations. The trial court’s enfry noted Appellant would be subject to post—releas'e
cqntrol for a period of up to three years.

{113} The Court 'had further notified the defendant post release control is
mandatory in this case up to a maximum of three (3) years, as well as the
consequences for violating conditions of post release control imposed by the Parole
Board under Revised Code 2967.28. The defendant was ordered to serve as part of
this sentence any term of post release control imposed by the Parole Board, and any
prison terfn for violation of that post release control.

{14} Appellant was released from prison on May 20, 2001. Within the three
year period of post release controf, Appellant entered a plea of guilty to escape from his
post release control detention on April 26, 2004. On June 3, 2004, the trial court
sentenced Appellant to a community control sanction on his escape conviction.

Appel]ant'did not file an appeal. Subsequently, Appellant violated the terms and

1 A statement of the facts is unnecessary to our disposition of the within appeal.

A -5
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conditions of his community control sanction, resulting in the revocation of his probation
by the trial court. The trial court then sentenced Appellant to a six year prison term.
Appellant did not appeal the revocation or the imposition of the prison sentence.

{§5} On July 21, 2008, Appellant filed a motion to suspend further execution of
sentence based upon Hefnandez v. Kelly, 108 Ohio St.3d 395, 2006-Ohio-126.
However, the trial court overruled the motion finding the imposition of the erroneous
period of post-release control benefitted Appellant; not prejudiﬁ:ed him as Appellant had
committed the escape within the lesser time period.

{116} Appellant filed an appeal of the trial court's judgment entry overruling his
motion to suspend execution to this Court. Apbellant argued the trial court should have
vacated the escape conviction as he was not validly on post-release control This Court
rejected the argument, affirming the judgment of the trial court, citing the Ohio Supreme
Court’s opinion in Watkins v. Colffins, 111 Ohio St.3d 425. The ne)d day, the Ohio
‘Supreme Court announced its decision in State v. Bloomer 122 Ohio S$t.3d 200, 2009-
Ohio-2462. In Bloomer, the Supreme Court held a sentence including a term of post-
release control is void where the trial court failed to “notify the offender of the mandatory
nature of the term of post-release control and the length of that mandatory term and
incorporate that notification into .its entry”. Appellant did not seek reconsideration or
appeal this Court's decision to the Ohio Supreme Court.

{17} In 2010, Appellant filed a motion to withdraw his guilty plea on the ground
his conviction for the offense of escape was a nullity. The trial court overruled the
motion based, in part, on res judicata.

{18} Appellant now appeals, assigning as error:
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{9} “. THE TRIAL COURT ERRED BY DENYING HIS MOTION TO
WITHDRAW HIS PLEA”

{1110} Ohio Criminal Rule 32.1 governs motions to withdraw pleas, and reads:

{11} “A motion to withdraw a plea of guilty or no contest may be made only
hefore sentence is imposed; but to correct ménifest injustice the court after sentence
may set aside the judgment of conviction and permit the defendant to withdréw his or
her plea.”

{y12} Appellant argues the trial court erred in denying his motion to withdraw h_is
-plea of guiity {o-the charge of-és&ape hecause his conviction-of escape was based upon -
*detention” which resulted from a void sentence. SpecifiCa!Ey, Appelfant' argues the
Adult Parole Authority was without authority to enforce his post-release control as the
same arose from a void sentence because the imposing court failed to properly impose
a mandatory five year term of post release control.

{9113} Ohio law states that portion of a sentence which does not include the
statutorily mandated terms of post-release control is void. State v. Fischer 2610-Ohio-
6238. Here, Appellant was not properly advised of the terms of post-release control
when he was sentenced on the aggravated burglary and domestic violence charges;
therefore, that part of his sentence imposihg post control release is void. Because
Appellant had already served the prison term of the .sentence, he could not then be
resentenced to properly impose the correct terms of post-release control. Stafe v.
Bezak 114 Ohio St.3d 94, 2007 Ohio 3250. -N'everthei'ess Appellant plead guilty to the
escape charge based upon the ifnproperly imposed post release control. The trial court

properly imposed sentence on the escape charge.
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{14} The issue becomes whether Appellant’s conviction for escape is void
because it was based on a void post release control order. We hold it is not.

{115} In a analogous situation in Sfate v. Huber, 2010-0Ohio-5598, the Eighth
District addressed the issue as to whether a void sentence could fawfully serve as a
predicate to a repeat violent offender specification, where, as here, the sentence had
already been served and could not be corrected. The court held,

{16} “A review of the record reveals that appellant was not advised of
postrelease control when he was sentenced in CR-407661, and thus the sentence in
that case-is void. State v. Bezak. 114 Ohio St.3d 94,-2007-Ohio-3250, 868 N.E.2d 961,
{ 16. A void sentence is a legal nullity and should be treated as if it never occurred.
State v. Singlefon, 124 Ohio $t.3d 173, 2009-Ohio-6434, 920 N.E.2d 958, | 25.
Because a conviction encompasses both a finding of guilt and imposition of a sentence,
appellant argues that there was no valid conviction in CR-407661, and therefore CR-
407661 could not precipitate a repeat violent offender specification.

{117} “In Bezak, the defendant was not properly notified of postrelease control
when his sentence was imposed, and thus his sentence was void. /d. at 4] 16. Because
the defendant in Bezak had already served his sentence, the Court held that he could
not be resentenced and postrelease control could not be imposed. /d. at § 18. Appellant
relies on this outcome to argue that his sentence cannot be corrected and will remain
void: therefore, it is to be ignored and cannot serve as the basis for a repeat violent
offender specification. We find that appellant is construing the holdings in Bezak and its

progeny too narrowly.
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{118} “As a court of law, we must be careful to avoid obtaining results that are
absurd or unreasonable whenever possible.’ Stafe v. Biondo, Portage App. No.2009-P-
0009, 2009-Ohio-7005, | 45. As in the instant case, the defendant in Biondo had
already served his sentence when the court realized that the sentence was void. Biondo
sought to avoid his obligation to pay mandatory fines and costs by arguing that the void
sentence was a legal nullity. The court in Biondo rejected this argument and held thatr
[tlowards this end, the order set forth in Bezak implies that a conviction (guilt plus
| sentence) can withstand a court's determin_ation that a felon was not provided adecjuate
- -éta_tutory—---notice-ef post-release control. Such -a-conelusien -ean only-be drawn by
treating, at the very least, the completion of a term of imprisonment (following a valid
finding of guilt), as sufficient to meet the definition of a sentence under the unique
circumstances created by the facts in Bezak and, by implication, the facts of the case
sub judice.’ Biondo at { 48.

{119} “In Bezak, the court noted that, although a sentence imposed without the
defendant being advised of postrelease control is ordinarily void, Bezak could not be
resentenced because he had already completed his term of imprisonment. Bezak at |
18. It is noteworthy, however, that the court in Bezak did not vacate the conviction, but
merely remanded the case to the frial court with instructions to note on the record that
Bezak had completed his sentence and would not be subject to resentencing. /d. As
noted in Biondo, this holding “has odd conceptual implications: Bezak's sentence was
void and therefore a legal nullity because he was not properly notified of the possibility
of post-release control; however, the court made a point to emphasize that he had

already served his sentence. This begs the question: How can one have served a
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sentence that does not exist? Much like a Zen Koan, such a paradox cannot be
resolved by deductively following the concepts which created the entanglement, but
must be dissolved by following a different course.” (Emphasis in original.). Biondo at §
47.

{f]20} *“Numerous complications have resulted from the holdings in Bezak and its
progeny. It is illogical to presume, however, that .the Ohio Supreme Court intended
Bezak to stand for the proposition that an unchallenged sentence that fs technically
“void” due to an improper postrelease control advisement cannot then serve as the

-basis for a repeat violent offender specification; especially in a case such as this where
the offender has already completed his prison sentence.”

{121} Because we find Appellant's conviction for escape is not void, res judicata
applies based upon Appellant’s failure to directly appeal his escape conviction and this
Court’s prior opinion afﬁrrﬁing the trial court's subsequent\denial of his motion to
suspend further execution of sentence.

{22} We find Appellant's conviction on the escape charge and subsequent
sentence do not constitute a manifest injustice. under the circumstances of this case.

Accordingly, the sole assignment of error is overruled.

A - 10
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{9123} The judgment of the Stark County Court of Common Pleas is affirmed.
By: Hoffman, J.
Gwin, P.J. and

Delaney, J. concur

HON W. SCOTT GWIN

HON PATRIC!AA DELANEY

A-1
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@)

HON. W SCOTT GWIN

HON PATRICIA A DELANEY

A-12



L@Xis ex i S@

STATE OF OHIO, Plaintiff-Appellee v. WILLIAM L. POINTER,
Defendant-Appellant

C.A. CASE NO. 24210

COURT OF APPEALS OF OHIO, SECOND APPELLATE DIS-
TRICT, MONTGOMERY COUNTY

2011 Ohio 1419; 2011 Ohio App. LEXIS 1237
March 24, 2011, Rendered -
PRIOR HISTORY: [**1}

(Criminal. éppeal from Common Pleas Court). T.C. NO. 09CR3403.
COUNSEL: CARLEY J. INGRAM, Dayton, Ohio, Attorney for Plaintiff-Appellee.
CHARLES A. McKINNEY, Dayton, Ohio, Attorney for Defendant-Appellant.
MARK J. MILLER, Columbus, Ohio, Attorney for Defendant-Appellant.
JUDGES: FROELICH, I. FAIN, J. and DONOVAN, J., concur.

OPINION BY: FROELICH
OPINION

FROELICH, J.

Page 1

[¥*P1] After the trial court overruled his motion to dismiss, William L Pointer pled no contest

in the Montgomery County Court of Common Pleas to one count of escape, in violation of R.C.

2921.34(4)(1), a second degree felony. The trial court found Pointer guilty and sentenced him to the

minimum mandatory term of two years in prison, to be served consecutively with the sentence im-

posed in another case.

A - 13
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[*P2] Pointer appeals from his conviction, claiming that the trial court erred in overruling his
motion to dismiss. For the following reasons, the trial court's judgment will Be reversed,.the convic-
tion and sentence for escape will be vacated, and Pointer will be ordered discharged as to this of-
fense only.

I

[*P3] In 1997, Pointer was convicted of involuntary manslaughter, a first degree felony, and

felonious assault, a second degree felony. State v. Poz’nter,.Montgomery C.P. No. 97-CR-449.
[**2] The trial court sentenced him to an aggregate ‘term of nine years in prison, to be served con-
secutive to the one-year sentence imposed in Case No. 97-CR-1720. The termination entry ad-
dressed post-release control, stating: "Following the defendant's release from prison, the defendant
will/may serve a period of post-release control under the supervision of the parole board|.]" * Under
R.C. 2967.28(B), Pointer was subject to a mandatory term of five years of post-release control for
the involuntary manslaughter and a mandatory term of three years of post-release control for the
felonious assault.
1  Pointer moved to supplement the record with a transcript of sentencing hearing in Case
No. 97—CR~449. The transcript reflects that the trial court did not mention post-release control
at sentencing. Although this court originally granted Pointer's motion to supplement, we sub-
sequently vacated that decision and denied the motion to supplement the record.

[*P4] On March 4, 2007, Pointer was released from prison under the supervision of the Ohio
Department of Rehabilitation and Correction, Adult Parole Authority ("APA"). At the time of his
release, Pointer met with his parole officer and signed and initialed [**3] the Conditions of Super-
vision, which set forth his obligations under post-release control. Paragraph two of that document

included notice "that if T am a releasee and abscond supervision, I may be prosecuted for the crime

A- 14
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of escape, under section 2921.34 of the Revised Code." On March 5, 2007, Pointer also signed a
seﬁarate notice informing him that post-release control supervision constitutes detention and that he
Couid be convicted of escape if he absconded from supervision; Pointer re-signed this form on Oc-
tober 27, 2008.

[*P5] Pointer failed to report to his parole officer on May 15, 2009. On December 1, 2009,
Pointer was charged with escape due to his failure to report between June 22, 2009, and November
3, 2009. He was arrested for this charge on Jénuary 8, 2010. |

[*P6] Pointer moved to dismiss the indictment for escape. He claimed that he could not be.
charged with escape since the APA lacked the authority to supervise him, because the trial court in
Case No. 97-CR-449 did not properly impose post-release control. Pointer supported his motion
with a copy of th.e termination entry in Case No. 97-CR-449 and a Termination of Supervision no-
tice, which stated that "[u|nder the Authority of the Supreme [**4] Court decision, the Ohio Adult
Parole Authority hereby issues a Final Release on the above number to take effect on 2/25/2010. |
*#%" (Emphasis in original.)

[*P7] In response, the State argued that State v. Jordan, 124 Ohio St.3d 397, 2010 Ohio 281,
922 N.E.2d 951, was controlling, and that Jordan permitted the State to prove, without evidence
that the sentencing courf had properly advised him of post-release control, tﬁat Pointer was subject
to supervision. Pointer's wife subsequently filed a "Motion to Dismiss Amended [and] Correction of
Ohio Supreme Court Case Authority Memorandum," which the trial court struck.

[¥P8] The trial court overruled Pointer's motion to dismiss. The court held that Jordan gov-
erned the circumstances before it, and that the evidence was sufficient, at that stage of the case, to
demonstrate that Pointer was under detention and subject to the escape statute. The trial court con-

cluded, saying "As it relates to his Motion to Dismiss, Defendant has failed to meet his burden on

A - 15
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this Motion of demonstrating a lack of authority by the ODRC to supervise him such that this court
would be compelled to dismiss the indictment herein."

[*P9] Subsequently, Pointer again moved for an order of dismissal, [**5] arguing that he
had obtained additional documents to support the conclusion that the APA lacked authority to im-
pose post-release control sanctions on him. Before the court ruled on that motion, Pointer entered a
plea of no contest to the escape charge. The court found him guilty and sentenced him accordingly.

[*P10] Pointer appeals from his conviction, raising one assignment of error.

1

[*P11] In his sole assignment of error, Pointer claims that the court erred in denying his mo-
tion to dismiss. He asserts that, because the trial court in his 1997 case failed to properly impose
post-release control, the APA was not éuthorized to supervise him and he was not under detention
for purposes of the escape statute. In his reply brief, Pointer cites to our recent opinion in State v.

" Renner, Montgomery App. No. 24019, 2011 Ohio 502.

[*P12] Inthe indi_ctﬁlent, the State charged Pointer with one count of escape, in violation of
R.C. 2921.34(4)(1). The indictment alleged that Pointer, between June 22, 2009 and November 3,
2009, "knowing that he was under detention or being reckless in that regard, did purposely break or
attemi)_t to break such detention, or purposely fail to return to detention, while being detained”

[**#6] for the charges of involuntary manslaughter and felonious assault.

[*P 13] As a threshold matter, the State asserts that Pointer's no contest plea prevents him
from challenging the facts alleged in the indictment, including the fact that he was "under detention”
when he failed to report to his parole officer. The State argues that a motion to dismiss under
Crim.R. 12(C)(2) is limited to whether the language of the indictment alleges the offense. The State

thus asserts that Pointer should have raised whether the evidence was sufficient to establish his "de-

A - 16
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tention" in a Crim.R. 29 motion for acquittal at the conclusion of the State's case at. trial, not through
a pretrial motion to dismiss.

[*P14] Pointer responds that the issue raised in his motion to dismiss was whether the indict-
ment was legally sufficient to support a charge for escape. He states: "A decision as to whether
post-release control was improperly imposed, and thus whether the DRC lacked the authority to su-
pervise the Appellant, is strictly a legal issue for the court to decide. Therefore, a pretrial motion to
dismiss pursuant to Crim.R. 12(C) is appropriate and may be reviewed on the merits, even after a no
contest plea.”

[*P15) Crim.R. 12(C) [**7] govermns pretrial motions. It pi’ovides that, "prior to trial, any
party may raise by motion anf defense, objection, evidentiary issue, or request that is capable of
determination without the trial of the general issue.” Crim.R. 12(C). The Rule requires certain issues
to be raised before trial, including defenses and objections based on defects in the institution of the
prosecution; defenses and objections based on defects in the indictment, iﬁformation, or complaint
(with two exceptions); motions to suppress evidence; requests for discovery under Crim.R. 16; and
requests for severance of charges or defendants under Crim.R. 14. 1d. A defendant who enters a plea
of no contest may raise on appeal that the trial court erred in its ruling on a pretrial motion. Crim.R.
127D).

[*P16] "A motion to dismiss an indictment tests the legal sufficiency of the indictment, re-
gardless of the quality or quantity of the evidence that may be introduced by either the state or the
defendant.”" State ex rel. Steffen v. Court of Appeals, First Appellate Dist. 126 Ohio St. 3d 405, 2010
Ohio 2430, 34, 934 N.E.2d 906. Accordingly, in ruling on a motion to dismiss an indictment, the
trial court may not examine the sufficiency of the State's [**8] evidence. State v. Miller (Dec. 4,

1998), Montgomery App. No. 17273, 1998 Ohio App. LEXIS 5738. Rather, the court must look to

A - 17
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the indictment to determine only whether the charges as set forth describe an offense under the law
of the State. Id. "Crim R. 12 permits a court to consider evidence beyond the face of an indictment
when ruling on a pretrial motion to dismiss an indictment if the matter is capable of determination
without trial of the general issue." State v. Brady, 119 Ohio St. 3d 375, 2008 Ohio 4493, 43, 5§94
N.E.2d 671. However, whether sufficient evidence exists to convict on an indictment -- that is, to
persuade the finder of fact of all of the essential elements of the offense beyond reasonable doubt --
is a matter that must be determined through a trial on charges _;dleged- n the indictment; there is no
pre-trial mechanism for thislpurpose. State v. Netzley, Darke App. No. 07-@4-] 723, 2008 Ohio
3009, 7.

[*P17] It is indeed a thorny procedural issue as to what error was preserved by Pointer's no
contest plea. Thé resolution of that issue depends on whether the motion to dismiss in this case ad-
dressed the sufficiency of factual evidence regarding whether Pointer was "under detention" or the
legal question as to what constitutes [**9] "detention.” In our view, these are two distinct matters.

| Whether a person is lawfully under post-release control and whether post-release control constitutes
a foﬁn of "detention” are threshold legal determinations, not matters to be proven at trial. See, e.g.,
State v. Boggs, Montgomery App No. 2_2_08] , 2008 Ohio 1583 (considering the_.sufﬂqiency of the
State's evidence of escape after making the legai détenﬁination tha;t a person on post-releése control
was "under detention" for purposes of the escape statute). Befére a jury could consider th¢ factual
question of whether Pointer was a person under "supervision by an employee of the department of
rehabilitation and correction *** on any type of release from a state correctional institution," R.C.
2921.01(E)(defining "detention"), the court would have to decide whether such supervision, even if

it were factually proven, was lawful.
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[*P18] Pointer's motion to dismiss raised whether the 1997 sentencing court validly ordered
post-release control and, thus, whether the APA had the authority to supervise him upon his release
from prison in 2007. The resolution of those questions required a legal determination of whether the
portion of the 1997 [**10] judgment entry imposing post-release control was void in light of Ohio
Supreme Court precedent. The motion did not involve questions regarding whether Pointer was, in
fact, under APA supervision. Accordingly, Pointer's motion to dismiss was capable of determina-
tion without the trial of the gene_ral issue, in ac_cbrdance with Crim;R. 12(C), and Pointer’s no con-
test pléa permitted him to raise on appeal that the trial couﬁ erred in its ruling on his pretrial mo‘;ion.
Crim.R. 12(1).

[*P19] The trial court's decision, which treated Pointer's motioﬁ as proper under Crim.R.
12(C), recognized this distinction in addressing ODRC's "lack of authority” as the dispositive issue.
Similarly, the editors of 2 Ohio Jury Instructions 521.34(A)(1) comment that "quéstions of irregu-
larity in bringing about or maintaining the detention and of lack of jurisdiction of the detaining au-
thority are also questions of law for the court to decide.” We seriously doubt that the interpretation
of the relevant Supreme Court authority -- e.g., State v. Jordan, 104 Ohio St.3d 21, 2004 Ohio 6083,
817 N.E. 2_d_864; Hernandez v. Kelly, 108 Ohio St.3d 395, 2006 Ohio 126, 844 N.E. 2d 301; State v.
Bloomer, 122 Ohio St.3d 200, 2009 Ohio 2462, 909 N.E.2d 1254; State v. Singlétdn, 124 Qhio St.3d
173, 2009 Ohio 6434, 920 N.E.2d 958; [**11] State v. Jordan, 124 Ohio St. 3d 397, 2010 Ohio
281, 922 N.E. Z;sl 951; and State v. Fischer, 128 Ohio St. 3d 92, 942 N.E.2d 332, 2010 Ohio 6238 --
is within the province of the jury.

[*P20] Turning to the merits of Pointer's argument, we find Renner to bé dispositive. In Ren-
ner, the State appealed from a decision granting Renner’s post-sentencing motion to withdraw his

guilty plea to escape on the ground that post-release control had not been properly imposed in his
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2002 case. The judgment entry in the 2002 case stated: "The Court advised the defendant that fol-
lowing the defendant's release from prison, the defendant will/may serve a period of post-release
control under the supervision of the parole board.” When Renner wés released from prison in 2007,
he met with his parole officer who explained the conditions of his parole. In addition, he signed and
initialed a form entitled "Conditions of Supervision" which stated that he could be charged with es-
cape if he violated the terms of his supervision. Renner was later charged with escape when he
failed to report to his parole officer, and he pled guilty to the charge.

[*P21} In addr.essing whether the trial court prdperly allowed Renner to withdraw his guilty
plea, we rejected the State’s [**12] argument that it could obtain a valid conviction for escape re-
gardless of whether the underlying termination entry properly imposed post-release control. We
reasoned:

(*P22] “In State v. Jordan, 124 Ohio St.3d 397, 2010 Ohio 281, 922 N.E.2d 951, the Ohio
Supreme Court held that in order 'to obtdin a conviction for escape under R.C. 2921.34(4)(1), the
state may prove that the defendant was subject to post-release control without proving that during a
sentencing hearing the trial court orally notified the defendant that he would be subject to
post-release control.' However the Supreme Court specxﬁcally stated in Jordan that its holdmg d1d
not éontroi in a situation similar to the instant case mth respect to whether a defendant can be
proved to be under detention for purposes of R.C. 2921.34(4)(1) if the evidence affirmatively estab-
lishes that the trial court failed to meet its duties with respect to the imposition of post-release con-
trol. 124 QOhio St.3d at 399.

[¥P23] "It is undisputed that in the termination entry filed on April 30, 2002, the trial court
failed to inform Renner that he was subject to a mandatory term of five years 6f post-release control

based on his conviction for kidnapping (sexual activity), [**13]a felony of the first degree. R.C.
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2967.28 provides that every prison sentence for a felony of the first degreé or a felony sex offense
shall include a mandatory five-year period of post release control. State v. Shackleford, Montgomery
App. No. 22891, 2010 Ohio 845. A trial court is required to notify the offender at the sentencing
hearing about post-release control, and is further required to incorporate the specifics of that notice
into its judgment of conviction setting forth the sentence the court imposed. Crim. R. 32(C). State v.
Jordan, 104 Ohio St.3d 21, 2004 Ohio 6085, 817 N.E.2d 864; Hernandez v. Kelly, 108 Ohio St.3d
395, 2006 Ohio 126, 844 N.E.2d 301.

[*P24] "As we recently stated in State v. Terry,-Momgomery App. No. 09CA40005, 2010 Ohio

5391, among the most basic requirements of post-release control notification per R..C. 2967.28 and
the Ohio Supreme Court's existing precedent is that the court must both notify the offender of the
length of thé term of post-release conirol that applies to his conviction(s) and incorporaté that noti-
fication into its journalized judgment of conviction pursuant to Crim.R. 32(C). State v. Bloomer,
122 Ohio St.3d 200, 2009 Ohio 2462, at Y69, 909 N.E.2d 1254. Both are necessary in order to au-
thorize [**14] the APA to exercise the authority that R.C. 2967.28 confers on that agency.

[*P25] "In cases in which a trial judge does not impose post-release control in accordance
with statutorily mandated terms, that portion of the sentence is vqid. State v. Bloomer, 122 Ohio St.
3d 200 2009 Okhio 2462, arﬁ] 69 71, 909 N.E.2d ]254; Sfate v, Fischer, Slip Opinion No. 2010
Ohio 6238, at 9| 30; R.C. 2967.28(B). This holding only applies to defendants who were sentenced
prior to July 11, 2006. State v. Singleton, 124 Ohio St. 3d 173, 2009 Ohio 6434, 920 N.E.2d 958,
R.C. 2929.19] . State v. Terry, 2010 Ohio 5391. R.C. 2929.191 creates a special procedure to correct
defects in notification at the sentencing hearing and/or in the judgment of conviction. /d. We also

note that '[p]rinciples of res judicata, including the doctrine of the law of the case, do not preclude

A - 21



Page 10
2011 Ohio 1419, *; 2011 Ohio App. LEXIS 1237, **
appellate review. The sentence may be reviewed at any time, on direct appeal or by collateral at-
tack.' State v. Fischer, 2010 Ohio 6238, at ¥ 30.

[*P26] "The Statc argues that the language in Renner's sentencing entry was sufficient to
subject him to the supervision of the APA upon his release from prison in Case No.2001 CR 768.
The State failed to advance this argument before the trial court, and has [**15] therefore, watved it
for the purposes of this appeal. Even if the State had preserved this argument for appeal, we find
that it lacks merit. Based on his conviction for kidnapping, Renner was subject to a mandatory
five-year term of bost—félease C(-)ntrol. The langﬁage in Renner's 2002 terrriinaﬁon entry fail‘ed to
reflect that fact. Since the termination entry failed to contain the statutoﬁly mandated term of five
yea.fs, it was inéufﬁcient to notify Renner that he would be subject to the supervision of the APA. .

[#P27] "Upon review, we find that the termination entry in Case No.2001 CR 768 did not af-
firmatively state that Renner would be subject to five years mandatory post-release control follow-
ing his release in 2007, and that portion of his sentence was, therefore, void. Thus, the APA did nét
have the authority to enforce post-release control restrictions thereunder, and he was not legally
under detention at the time the alleged escape was committed for the kidnapping charge in Case
No.2001 CR 768. A void pp_st—r;lease Qontrol supervision cannot supporti a charge of escape. In
light of the foregoing, the trial court did not abuse its discretion wﬂen it granted Renner’s motion to
withdraw his [**16] guilty plea." Renner at 114-19.

[*P28] As in Renner, the termination entry in Case No. 97-CR-449 stated that Pointer
"will/may serve a period of post-release control under the supervision of the parole board" after his
release from prison. The judgment entry did not state that Pointer would be subject to a mandatory
term of five years (or th;ee years) of post-release control. Accordingly, the }997 termination entry

affirmatively demonstrates that the trial court failed to properly impose post-release control. As a
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result of that failure, the portion of the 1997 judgment entry that imposed post-release control was
void, and the APA lacked the authority to enforce that provision by supervising Pointer. Pointer, as
a matter of law, was not under detention for puiposes of the escape statute. Accordingly, the trial
court erred in denying Pointer's motion to dismiss.

[*P29] The assignment of error is sustained.
11

[*P30] The trial court's judgment will be reversed, and Pointer's conviction and sentence for

escape will be vacated. Pointer will be ordered discharged as to this offense only.

FAIN, J. and DONOVAN, J., concur.
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DONOVAN, I.

[*P1} Plaintiff-appellant State of Chio appeals a decision of the Montgomery County Coust of

Common Pleas, General Division, granting defendant-appellee William I. Renner's motion to with-
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draw his guilty plea. Renner filed his motion to withdraw on January 8, 2010. The trial court issued
its written decision granting Renner's motion on March 31, 2010. The State of Ohio filed a timely
notice of appeal with this Court on April 30, 2010.

1

[*P2] Inearly 2002, Renner was convicted of niénacing by stalking, kidnapping with sexual
activity, and criminal non-support of dependents in Case No. 2001 CR 768. On April 30, 2002, the
trial court issued a termination entry sentencing Renner to an aggregate term of five years in prison
and designating him as a sexual predator. Additionally, the termination entry stated in pertinent
part:

[*P3] "The Court advised the defendant that following the defendant’s [*¥*2] release from
prison, the defendant will/may serve a period of post-release control under the supervision of the
parole board." |

[*P4] Renner was released from prison in March of 2007, at which time he met with his pa-
role officer who explained the conditions of his parole. Renner also signed and initialed a form enti-
tled "Conditions of Supervision" which stated that he could be convicted for escape if he violated
the terms of his supervision. On November 28, 2007, Renner was convicted of drug trafficking and
sentenced to eight months in prison in Case No. 2007 CR 2991. The court also informed Renner
that he was subject to three years of post-release control.

[*P5] Renner was released from prison on April 22, 2008, and told to report to his parole of-
ficer on April 24, 2008. Renner, however, never reported and was subsequently indicted on July 29,
2008, for escape based on his failure to report while under detention for the kidnapping charge from

his 2001 conviction and senience.
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[*P6] On January 7, 2009, Renner pled guilty to one count of escape, and the trial court sen-
tenced him to two years in prison. Approximately one year later on January 8, 2010, Renner filed a
motion to withdraw his guilty piea. [#*3] Renner argued that the Adult Parole Authority (APA)
was without authority to impose post-release control because the termination entry in Case No.
2001 CR 768 did not affirmatively state that he woul.d be subject to post-release control following
his release. Accordingly, Renner was not subject to post-release control and detention in Case No.
2001 CR 768. Thus, Renner asserted that he was actually innocent of the charge of escape as set
fofth in the indictment. In a written decision filed on March 31, 2010, the trial court agreed with
Renner and granted his motion to withdraw his guilty plea. '

1 Inits decision, the trial court specifically noted that "upon his release from prison on
April 22, 2008, on his conviction in Case No. 2007 CR 2991, [Renner] signed paperwork that
instructed him to report to the APA, which he never did. Thus, the question still remains
whether [Renner] is subject to post-release control in Case No. 2007 CR 2991."
[*P7] Itis from this decision that the State now appeals.
11

[*P8] The State's sole assignment of error is as follows:

[*P9] "THE TRIAL COURT ABUSED ITS DISCRETION IN ALLOWING RENNER TO
WITHDRAW HIS GUILTY PLEA TO THE CHARGE OF ESCAPE."

[*P10] In its sole assignment, the State [**4] contends that the trial court erred when it
granted Renner's motion {o withdraw his guilty plea to one count of escape from post release con-
trol. Specifically, the State argues that Renner's sentencing entry was sufficient to subject him to the
supervision of the APA upon his release from prison in Case No. 2001 CR 768. The State also ar-

gues that evidence of actual innocence is not a valid reason to justify the withdrawal of a guilty

A - 26



Page 4
2011 Ohio 502, *; 2011 Chio App. LEXIS 445, **
plea. Lastly, the State argues that pursuant to the Ohio Supreme Court's holding in State v. Jordan,
124 Ohio St. 3d 397, 2010 Ohio 281, 922 N.E.2d 951, it was irrelevant whether the termination en-
try properly imposed post-release control in order for the State to obtain a valid conviction for es-
cape.

[*P11] "Crim.R. 32.] states:

[*P12] ™A motion to withdraw a plea of guilty ot no contest may be made only before sen-
tence is imposed; but to correct manifest injustice the court after sentence may set aside the judg-
ment of conviction and permit thé defendant to withdraw his or her plea.’

[*P13] "The distinction between pre-sentence and post-sentence motions to withdraw pleas of
guilty or no contest indulges a presumption that post-sentence motions may be motivated by a de-
sire to obtain relief [*#3] from a sentence the movant believes is unduly harsh and was unex-
pected. The presumption is nevertheless rebuttable by showing of a manifest injustice affecting the
plea. 'A "manifest injustice” comprehends a fundamental flaw in the path of justice so extraordinary
that the defendant could not have sought redress from the resulting prejudice through another form
of application reasonably available to him or her.' (citation omitted). The movant has the burden to
demonstrate that a manifest injustice occurred. (Citation omitted)." State v. Brooks, Montgomery
App. No. 23385, 2010 Ohio 1682, 6-8.

[*P14] In State v. Jordan, 124 Ohio St. 3d 397, 2010 Ohio 281, 922 N.E.2d 951, the Ohio
Supreme Court held that in order "to obtain a conviction for escape under R.C. 2921.34(4)(1), the
state may prove that the defendant was subject to post-release control without proving that during a
sentencing hearing the trial court orally notified the defendant that he would be subj ect to
post-release control." However, the Supreme Court specifically stated in Jordan that its holding did

not control in a situation similar to the instant case with respect to whether a defendant can be
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proved to be under detention for purposes of [**6] R.C. 2921.34(4)(1) if the evidence affirma-
tively establishes that the trial court failed to meet its duties with respect to the imposition of
post-release coritrol.. 124 Ohio St.3d at 399.

[¥P15] 1t is undisputed that in the termination entry filed on April 30, 2002, the trial court
failed to inform Renner that he was subject to a mandatory term of five years of post-release control
based on his conviction for kidnappiﬁg (sexual activity), a felony of the first degree. R.C. 2967.28
provides that every prison sentence fqr a felony of the first dggree ora felony sex offense shall in-
clude a mandatory five-vear period of post rele-asé‘ control. State v. -Shackleflord, Montgomery App.
No. 22891, 2010 Ohio §45. A trial court is required to notify the offender at the sentencing hearing
about post-release control, and is further required to incorporate the specifics of that notice into its
judgment of conviction setting forth the sentence the court imposed. Crim.R. 32(C)). State v. Jordan,
104 Ohio S1.3d 21, 2004 Ohio 6085, 817 N.E.2d 864; Hernandez v. Kelly, 108 Ohio St.3d 395, 2006
Ohio 126, 844 N.E.2d 301.

[*P16] As we recently stated in State v. Terry, Monigomery App. No. 09CA0005, 2010 Ohio
5391, among the most basic requirements of post- [**7] release control notification per R.C.
2967.28 and the Ohio Supreme Court's existing precedent is that the court must both notify the of-
fender of the length of the term of post-release control that applies to his conviction(s) and incorpo-
rate that notification into its journalized judgment of conviction pursuant to Crim. R. 32(C). State v.
Bloomer, 122 Ohio St.3d 200, 2009 Ohio 2462, at 69, 909 N.E.2d 1254. Both are necessary in or-
der to authorize the APA to exercise the authority that R.C. 2967.28 confers on that agency.

[¥P17] In cases in which a trial judge does not impose post-release control in accordance with
statutorily mandated terms, that portion of the sentence is void. State v. Bloomer, 2009 Ohio 2462,

at 969, 71, 122 Ohio St. 3d 200, 909 N.E.2d 1254; State v. Fischer, Slip Opinion No. 128 Ohio St.
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3d 92, 2010 Ohio 6238, ar 130, 942 N.E.2d 332, R.C. 2967.28(B). This holding only applies to de-
fendants who were sentenced prior to July 11, 2006. State v. Singleton, 124 Ohio St.3d 173, 2009
Ohio 6434, 920 N.E.2d 958, R.C. 2929.191; State v. Terry, 2010 Ohio 5391. R.C. 2929.19] creates
a special procedure to correct defects in notification at the sentencing hearing and/or in the judg-
ment of conviction. Id. We also note that "[pJrinciples of res judicata, including the doctrine of the
[**8] law of the case, do not preclude appellate review. The sentence may be reviewed at any time,
on direct appeal or by collateral attack." State v. Fischer, 128 Ohio St. 3d 92, 2010 Ohio 6238, at
130, ?42 NE 2d 332. |

[*P18] The State argues that the language in Renner's sentencing entry was sufficient to sub-
ject him to the supervision of the APA upon his release from prison in Case No. 2001 CR 768. The
- State failed to advance this argument before the trial couﬁ, and has therefore, waived it for the pur-
poses of this appeal. Even if the State had preserved this argument for appeal, we find that it lacks
merit. Based on his conviction for kidnapping, Renner Waé subject to a mandatory five-year term of .
post-release control. The language in Renner's 2002 termination entry failed to reflect that fact.
Since the termination entry failed to contain the statutorily mandated term of five years, it was in-
sufficient té notify Renner that he would be subj ect to the sﬁpervisi_on of the APA,

[*P19] Upoﬁ review, we find that the térlr_nin.atioﬁ. enfry in Case No. ZbOI CR 768 did not af-
firmatively state that Renner would be subject to five years mandatory post-release control follow-
ing his release in 2007, and that portion of his seﬁtence was, therefore, [**9] void. Thus, the APA
did not have the authority to enforce post-release control restrictions thereunder, and he was not le-
gally under detention at the time the alleged escape was committed for the kidnapping charge in

Case No. 2001 CR 768. A void post-release control supervision cannot support a charge of escape.
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In light of the foregoing, the trial court did not abuse its discretion when it granted Renner's motion
to withdraw his guilty plea.

[*P20] The State's sole assignment of error is overruled.
I -

[¥P21] The State of Ohio's sole assignment of error having been overruled, the judgment of

the trial court is affirmed.

GRADY, P.J. and FROELICH, J., concur.
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DONOVAN, J.

This matter is before the Court on the Notice of Appeal of Mark A. Robinson, filed October 3,
2010. On August 19, 2008, Robinson was indicted on one count of escape, in violation of R.C.
2921.34(A)1).(C)(2)(a), a felony of the second degree, after Robinson allegedly violated the terms
of his post-release conirol. The post release control purportedly arose as a result of Rebinson's 1997

conviction for attempted murder, a felony of the first degree, in case number 1997 CR 212. The
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judgment entry in the 1997 matter provided in part, "The Court has further notified the defendant
that post release control is optional in this case up to a maximum of three years, as well as the con-
sequences for violating conditions of post réIease control imposed by the Parole Board under Re-
vised Code Sectién 2967.28. The defendant is ordered to serve as part of this sentence any term of
post release control imposed by the Parole Board, and any prison term  [*2] for violation of that
post release control.” We affirmed Robinson's conviction on direct appeal. State v. Robinson (June
12, 1998). Clark App. No. 97~CA 0073, 1998 Ohio App. LEXIS 2584

On October 1, 2008, Robinson pled no contest to escape. The tr1a1 court found hlm guilty and
sentenced Robinson 1o a term of two years. On June 11, 2009, the trial court denied Robinson's mo-

-tion for judicial release.

On June 30, 2010, Robinson filed a motion to withdraw his no contest plea. According to Rob-

' insoﬁ, he "is legally not guilty of the offense” of escape; since ﬁis judgment entry did not affirma-
tively state that he would be subj ect to mandatory post release control for five years following his
release from _prison, the Adult Parole Authority lacked authority to impose post release control. In
other words, Robinson's detention following his release was "1egally non-existent," and he accord-
ingly could not "éscape“ therefrom. _

In overruling Robinsoﬁ‘érﬁotion, the trial court found "that there is conflicting authority on the
issues presented; specifically whether Defendant may be convicted of escape for events occurring
while Defendant is on postrelease control when there is an error in the postrelease control notifica-
tion for [*3] the underlying offense. See, e.g., State v. North, 9th Dist. No. 06CAG09063, 2007
Ohio 5383 (defendant should have been permitted to withdraw guilty plea to escape charge); State
v, Renner (Mar. 31, 2010), Montgomery C.P.Ct. No 2008 CR 2419 (granting Renner's motion fo

withdraw plea) [subsequently affirmed on appeal by State v. Renner, Montgomery App. No. 24019,
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" 2011 Ohio 502]. CE. State v. Billeter, 5th Dist. No. 2008 CA 00198, 2009 Ohio 2709 (finding Bil-
leter's coriviétion for escape was not invalid because his sentencing entry in the underlying 1998
case Was not void, even though it misadvised Billeter regarding the terms of his postrelease control}.
See, also, Watkins v. Collins, 111 Ohio St.3d 425, 2006 Ohio 5082, 857 NE2d78."

The trial court further noted that "the Ohio Supreme Court has recently declined to address
'whether a defendant can be convicted of escape when the evidence affirmatively demons‘trates that
the Department of Rehabilitation and Correction Jacked the authority to supervise the ac.cused.'
State v. JOrd;zﬁ, 124 Ohio St.3d 397, 2010 Ohie 281, § 14, 922 N.E.2d 951 (emphagis original).
Stated anofher way, Jordan does 'not address the questioﬁ whether a person can be proved to be
under detention [*4] for purposes of R.C. 2921.34(4)(1) if the evidence shows affirmatively that
the trial court failed to meet its duties with regard to the imposition of postrelease control.' Id., 92

| fn2.

"The Court notes that North is similarly distinguishable from this case. In North, there is no ev-
idence that the defendant was advised of postrelease control, as the postrelease control notification
in the sentencing entry was struck-through. In Defendant's 1997 casé * % * Defendant was advised
of postrelease control, albeit with incorrect information concerning total duration and whether
bostreiease pontrol was mandatory.

"Further, the Court notes that Defendant was released from prison in the 1997 atiempted murder
case on April 2, 2007 and that the escape charge in the instant case stems from events occurring on
or about May 2, 2008 through July 27, 2008, clearly less than three years after Defendant was re-
leased from prison and well within the duration of postrelease control stated in the sentencing entry

for the 1997 case. See Billeter, {8, fnn I (noting that, in similar circumstances, the defendant was
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charged with escape while on postrelease control less than the three year period stated in the under-
lying [*5] sentencing entry.)

"The Court chooses to follow the reasoning in Billeter and therefore declines to grant Defend-
ant's motion to withdraw plea.”

Robinson asserts one assignment of error as follows:

"THE TRIAL COURT ERRED BY DENYING HIS MOTION TO WITHDRAW HIS PLEA."

According to Robinson, his "conviction despite legal innocence is a manifest injustice.”

"A motion to withdraw a plea of guilty or no contest may be made only before sentence is im-
posed; but to correct manifest injustice the court after sentence may set aside the judgment of con-
viction and permit the defendant to withdraw his or her plea." CrimR. 32.1.

"The distinction between pre-sentence and post-sentence motions to withdraw pleas of guilty or
no contest indulges a presumption that post-sentence motions may be motivated by a desire to ob-
tain relief from a sentence the movant believes is unduly harsh and was unexpected. The presump-
tion is nevertheless rebuttable by showing of a manifest injustice affecting the plea. "A 'manifest
injustice' comprehends. a fundamental flaw in the path of justice so extraordinary tﬁat the defendant
could not have sought redress from the resulting prejudice through another form of application rea-
sonably [*6] available to him or her." (Citation omitted) The movant has the burden to demon-
strate that a manifest injustice occurred (citation omitted).' State v. Brooks, Montgomery App. No.
23385, 2010 Ohio 1682, § 6-8.

"In State v. Jordan, 124 Ohio St. 3d 397, 2010 Ohio 281, 922 N.E.2d 951, the Ohio Supreme
Court held that in order to 'obtain a conviction for escape under R.C. 2921.34(4)(1), the state may
prove that the defendant was subject to post-release control without proving that during a sentenc-

ing hearing the trial court orally notified the defendant that he would be subject to post-release con-
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trol.” However, the Supreme court specifically stated in Jordan that its holding did not control in a
situation similar to the instant case with respect to whether a defendant can be proved to be under
detention for purposes of R.C. 2921.34(4)(1) if the evidence affirmatively establishes that the trial
court failed to meet its duties with respect to the imposition of post-release control. 124 Ohio St.3d
atl 399.

nk ok R C 2967 28 provides that every prison sentence for a felony of the first degree or a fel-
ony sex offense shall include a mandatofy five-year period of post-release control. (Citation omit- -
ted). A trial [*7] court is required to notify the offender at the sentencing hearing about
post-release control, and is further reéuired to incorporate tﬁe specifics of that notice into its judg-
ment of convic;[ion setting forth the sentence the court imposed. Crim.R. 32(C). State v. Jordan, 104
Ohio St.3d 21, 2004 Ohio 6085, 817 N.E.2d 864; Hernandez v. Kelly, 108 Ohio St. 3d 393, 2006
Ohio 126, 844 N.E.2d 301. |

"As we recently noted in State v. Terry, Montgomery App. No. 09CA0005, 2010 Ohio 5391,
among the most basic requirements of post-release conirol notification per R.C. 2967.28 and the
Ohio Supreme Court's existing precedent is that the court must both notify the offender of the length
of the term of post-release control that applies to his conviction(s) and incorporate that notification
info its journalized judgment of conviction pursuant to CrimR. 32(C). State v. Bloomer, 122 Ohio
St.3d 200, 2009 Ohio 2462, at Y 69, 909 N.E.2d 1254. Both are necessary in order to authorize the
APA to exercise the authority that R.C. 2967.28 confers on that agency.

"In cases in which a trial judge does not impose post-release control in accordance with statuto-
rily mandated terms, that portion of the sentence is void. State v. Bloomer, 122 Ohio St.3d 200, at
69, 71; [*8] State v. Fischer, Slip Opinion No. 2010 Ohio 6238, at | 30; R.C. 2967.28(B). This

holding only applies to defendants who were sentenced prior to July 11, 2006. * * * We also note
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that '[p]rinciples of res judicata, including the doctrine of the law of the case, do not preclude ap-
pellate review. The sentence may be revieWed at any time, on direct appeal or by collateral atiack.’
State v. Fischer, 20] 0 Ohio 6238, at Y 30." State v. Renner, Montgomery App. No. 24019, 2011
Ohio 502, § 13-17.

Robinson was subject to a mandatory five-year term of post-release control based upon.his con-
viction for attempted murder, a first degree felony. R.C. 2967.28(B)(1). The language in Robinson's
1997 judgment entry of conviction does not reflect that fact but instead indicates that post-release
control is optional for a period of three years. Since the judgment entry failed to contain the statuto-
rily mandated term of five years, it was insufficient to notify Robinson that he would be subject to
the supervision of the APA. That portion of Robinson's sentence was, therefore, void. Accordingly,
the APA lacked authority to enforce post-release control restrictions, and Robinson was not legally
under detention [*9] at the time the alleged escape was committéd. As we determined in Renner,
and more recently in State v. Pointer, Montgomery App. No. 24210, 2011 Ohio 1419, a void
post-release control supervision cannot support a charge of escape. In light of the forgoing, the trial
court abused its discretion when it overruled Robinson's motion to withdraw his no contest plea.

Finally, we find the State's reliance upon Watkins v. Collins, 111 Ohio St.3d 425, 2006 Ohio
5082, 857 N.E.2d 78, unpersuasive. The petitioners in Watkins sought writs of habeas corpus seek-
ing immediate release from prison because their sentencing entries did not contain adeciuate notice
of mandatory post-release control but rather suggested that post-release control was discretionary.
In denying the writs, the Supreme Court of Ohio noted that the "sentencing entries are sufficient to
afford notice to a reasonable person that the courts were authorizing post release control as part of
each petitioner's sentence.” Id,, § 51. According to the Supreme Court, since the language in the en-

tries was sufficient to authorize the APA to exercise post release control, "habeas corpus is not
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available to contest any error in the sentencing entries, and petitioners [*10] have or had an ade-
quate remedy by way of appeal to challenge the imposition of post-release control." Watkins is pro-
cedurally distinct in that Robinson, in seeking to Withdraw his plea, appropriately pursued a legal
remedy and not an equitable one. Consis’;ent with and in reliance upon the the Supreme Court's de-
cision in Jordan, Justice Lanzinger in dissent in Watkins rejected the majority view that "mere sub-
stantial compliance is sufficient.” 7d., § 57. This position is in line with subsequent Supreme Court
decisions regarding post-release control. Sce State v. Bloomer, 122 Ohio St.3d 200, 2009 Ohio
2462, 909 NE 2d 1254; State v. Fischer, 128 Ohio St. 3d 92, 2010 Ohio 6238, 942 N.E.2d 332.

For the foregoing reasons, Robinson's sole assigned error is sustained, and Robinson's convic-

tion and sentence for escape are vacated.

GRADY, P.J. and HALL, J., concur.
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