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Notice of Certified Conflict

Appellant Jillian D. Hobbs, by counsel, brings the appeal by filing a notice of

certified conflict issued by the 9th District Court of Appeals. According to the Journal

Entry certifying the conflict it conflicts with the 8th District Court of Appeals' opinions

in State v Garrett and State v Robinson, cited in said Entry. The question certified is:

"May a law enforcement officer, serving in a dual-role as an officer and

deputy clerk of a local municipal court, act as a neutral and detached

magistrate for purposes of Crim. R. 4(A)?"

Copies of the order certifying the conflict, the certifying court's opinion, and the

conflicting court of appeals opinions are attached pursuant to Supreme Court Practice

Rule 4.1 [The Robinson opinion is from Ohio Bar Casemaker, page numbers added]

Motion to Clarify Question to Be Certified

Appellant Hobbs prevailed on the issue certified. The certifying court's opinion

was in her favor and in accordance with a cited Sixth District holding that for an arrest

warrant to be valid, it must be issued by a neutral and detached magistrate. 2011-Ohio-

3192 ¶15. However the certifying court's opinion found no remedy and held that the

exclusionary rule did not apply. Id., ¶16-¶20

Appellant moves the Court to add to the question certified the following in

order that this Court's decision would also address the remedy:

Should an officer not be permitted to act in such dual-role, does the

exclusionary rule apply when the officer has so acted?
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. Appellant moves this Court to address both the wrong and the remedy.

k H. LudA (0017246)
L w Office of Mark H. Ludwig, LLC
COUNSEL FOR APPELLANT,
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was sent by regul st class mail to the Office of

Heaven DiMartino Assistant Prosecuting Attorney o
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Appellant has moved, pursuant to App.R. 25, to certify a conflict between the

judgment in this case, which was journalized on June 29, 2011, and the judgments of the

Eighth District Court of Appeals in State v. Garrett, 8th Dist. Nos. 87112 & 87123, 2006-

Ohio-6020 and State v. Robinson (Oct. 24, 1985), 8th Dist. Nos. 49501, 49518 & 49577.

Appellee has not responded to the motion.

Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to certify the

record of the case to the Ohio Supreme Court whenever the "judgment * * * is in conflict

with the judgment pronounced upon the same question by any other court of appeals in the

state[.]" "[T]he alleged conflict must be on a rule of law -- not facts." Whitelock v. Gilbane

Bldg. Co. (1993), 66 Ohio St. 3d 594, 596.

Appellant has proposed that a conflict exists between the districts on the issue of

"[w]hether a law enforcement officer from the same department serving a dual-role as an

officer and deputy clerk of a local municipal court can properly serve as a neutral and

detached magistrate to determine probable cause to issue a warrant[.]" Upon review, we

find that a conflict of law exists and therefore we grant appellant's motion. See State v.

Keith, 9th Dist. No. 08CA009362, 2009-Ohio-76.

C.A. NO. 25379



Journal Entry, C.A. No. 25379
Page 2 of 2

Accordingly, we certify the following issue to the Supreme Court of Ohio pursuant to

App.R. 25:

"May a law enforcement officer, serving a dual-role as an officer and deputy clerk of

a local municipal court, act as a neutral and detached magistrate for purposes of Crim.R.

4(A)?"

Judge

Concur:
Whitmore, P. J.
Dickinson, J.
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DECISION AND JOURNAL ENTRY

IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

C.A. No. 25379

APPEAL FROM JUDGMENT
ENTERED IN THE
COURT OF COMMON PLEAS
COUNTY OF SUMIvIIT, OHIO
CASE No. CR 09 09 2902

Dated: June 29, 2011

MOORE, Judge.

{¶1} Appellant, Jillian Denise Hobbs, appeals from the judgment of the Summit

County Court of Common Pleas. This Court affirms.

I.

{¶2} On September 16, 2009, after receiving a tip, three detectives from the Summit

County Sheriff's Office visited Hobbs at her home to interview her regarding a recent burglary.

Detective Scott Plymire testified that Hobbs invited them into her home. They informed her that

they were investigating a burglary and that two witnesses had implicated her. Hobbs and her

boyfriend, identified only as Mr. Gowdy, went outside and spoke privately. They walked around

the side of the house in order to shield their conversation from the detectives. When they

returned to the front of the house, Hobbs tearfully confessed that she had committed the crime

because of her drug problem. Two of the detectives re-entered the house with Hobbs,

Mirandized her, and inquired about the existence of drug paraphernaJia in the home. Hobbs
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directed the detectives to some heroin-related drug paraphernalia in the bathroom. The detectives

placed Hobbs under arrest and transported her to the Summit County Jail. The detectives typed

out a complaint, which they took to Sergeant Glenn Stott, also of the Summit County Sheriff s

Office, to be "clerked."

{¶3} Sergeant Stott testified that he had taken a one-hour course in order to become a

deputy clerk for the Barberton Municipal Court. He stated that "Detective Plymire later came to

me with a typed affidavit that he had typed. I talked to him about the facts again. I asked if

anything on the complaint and all the facts were true, and he swore to it, he did, and I clerked it."

He testified that he made an independent probable cause determination based on Hobbs'

confession.

{¶4} The complaint was filed with the Barberton Municipal Court the next morning.

Detective Plymire testified that "[w]hen I type the complaint and it's clerked and it's sent to - - it

becomes the warrant - - it becomes an arrest warrant once the Barberton clerk receives it."

Hobbs was arrested on September 16, 2009, at approximately 6:30 p.m. On September 17, 2009,

at approximately 6:52 a.m. the complaint was filed with the Barberton Clerk of Courts.

{1[5} On October 1, 2009, the Summit County Grand Jury indicted Hobbs on one count

of burglary in violation of R.C. 2911.12(A)(2), a felony of the second degree.

{¶6} On November 5, 2009, Hobbs filed a motion to suppress evidence and dismiss the

charge on the basis that Sergeant Stott could not have acted as a neutral and detached magistrate.

On December 2, 2009, the court conducted a suppression hearing. On February 25, 2010, the

trial court denied the motion to suppress evidence and dismiss the charge.

{¶7} On March 29, 2010, Hobbs pleaded no contest to the burglary charge. The court

found her guilty and sentenced her to two years of incarceration.
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{¶8} Hobbs timely filed a notice of appeal, raising one assignment of error for our

review.

II.

ASSIGNMENT OF ERROR

"THE TRIAL COURT ERRED IN DENYING [HOBBS'] MOTION TO
SUPPRESS AND DISMISS BECAUSE IT DETERMINED FACTS AGAINST
THE MANIFEST WEIGHT OF THE EVIDENCE, BECAUSE IT APPLIED
THE WRONG TEST OF LAW AND BECAUSE IT INCORRECTLY DECIDED
THE ULTIMATE ISSUES ON MOTION TO SUPPRESS AND DISMISS."

{1[9} In her assignment of error, Hobbs contends that the trial court erred in denying

her motion to suppress and dismiss because it determined facts against the manifest weight of the

evidence, applied the wrong test of law, and incorrectly decided the ultimate issues. Although

her route is indirect, Hobbs essentially argues that the motion to suppress and dismiss should

have been granted. We do not agree.

{110} The State contends that at the trial court Hobbs failed to assert the specific

grounds underpinning her motion to suppress and dismiss in violation of Crim.R. 47.

Accordingly, the State contends she waived her appellate arguments. Although Hobbs filed a

skeletal motion to suppress and dismiss with regard to several arguments, the State did not object

or otherwise contend that it was uninformed as to the basis for her motion. Accordingly, we will

address the merits of Hobbs' arguments.

{¶1l} "Appellate review of a motion to suppress presents a mixed question of law and

fact. When considering a motion to suppress, the trial court assumes the role of trier of fact and

is therefore in the best position to resolve factual questions and evaluate the credibility of

witnesses. Consequently, an appellate court must accept the trial court's fmdings of fact if they

are supported by competent, credible evidence. Accepting these facts as true, the appellate court
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must then independently determine, without deference to the conclusion of the trial court,

whether the facts satisfy the applicable legal standard." (Internal citations omitted.) State v.

Burnside, 100 Ohio St.3d 152, 2003-Ohio-5372, at ¶8.

{¶12} In its order denying Hobbs' motion to suppress and dismiss, the trial court found

the facts recounted above to be accurate. The court then observed that although the complaint

appeared to be supported by probable cause, Sergeant Stott could not, in light of his position as a

law enforcement officer, properly serve as a neutral and detached magistrate, citing Shadwick v.

Tampa (1972), 407 U.S. 345, 350. The court determined that the arrest warrant, issued after

Hobbs' arrest, was improperly issued. The trial court fart.her determined however, that no

evidence resulted from the improper procedure and thus, that there was no evidence to suppress.

All of the evidence was independently discovered prior to the arrest and issuance of the warrant.

Finally, the trial court ruled that dismissal of the burglary charge was inappropriate under this

Court's holding in State v. Reymann (1989), 55 Ohio App.3d 222, 225, citing United States v.

Crews (1980), 445 U.S. 463, 474 ("[a]n illegal arrest, without more, has never been viewed as a

bar to subsequent prosecution, nor as a defense to a valid conviction").

{Qi3} Upon review of the transcript, the trial court's findings of fact are supported by

some competent, credible evidence. See Burnside at ¶8. The facts are not in dispute. Instead,

Hobbs' contentions are more in the nature of challenges to the court's legal conclusions. Hobbs

also contends that she was unfairly prevented from contesting the detective's statements as to

what took place at her house. The record, however, reflects that Hobbs' counsel was given the

opportunity to present evidence at the hearing. The following exchange took place between

counsel and the court:

"[COUNSEL]: Here's the problem. I would call my client about the
underlying circumstances of the arrest, but we're not challenging that.
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"THE COURT: No, I don't think it's really relevant.

"[COUNSEL]: So I just want to clear -- I'm sorry, Your Honor. I want to
make it clear for the record, we're not agreeing with that version that was given to
you, but it's been stated, and we're not -- since we're not trying to suppress that. I
want to thank you, Your Honor."

The exchange hardly reflects the trial court preventing Hobbs from contesting the underlying

circumstances of the arrest. At the hearing, Hobbs' counsel seems to agree that her testimony is

irrelevant to the suppression issue and makes no effort to call her to testify.

A. Suppression

{¶14} With respect to suppression, Hobbs argues that "[a] strict chronological or linear

view that evidence to be suppressed can only come after a void arrest warrant is erroneous."

(Emphasis sic.) She then suggests that the exclusionary rule, as a remedy for Fourth Amendment

violations, is a "circle of protection" as opposed to a horizontal line. Consequently, Hobbs

contends that the detective's testimony before the grand jury should have been suppressed.

Hobbs does not support these contentions with citations to authority. App.R. 16(A)(7).

{¶15} While the Eighth District Court of Appeals has held that a law enforcement

officer from the same department serving a dual-role as an officer and deputy clerk of the local

municipal court can properly serve as a neutral and detached magistrate, we are not persuaded by

that authority. See, e.g., State v. Garrett, 8th Dist. Nos. 87112 & 87123, 2006-Ohio-6020; State

v. Robinson (Oct. 24, 1985), 8th Dist. Nos. 49501, 49518 & 49577. Instead, we are inclined to

agree with the Sixth District Court of Appeals in holding that in order for an arrest warrant to be

valid, it must be issued by a neutral and detached magistrate. State v. Torres (Aug. 22, 1986),

6th Dist. No. WD-85-64, at *2, citing Shadwick, supra (holding that "[a] police dispatcher having

the dual function of a clerk is not a neutral and detached magistrate").
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{¶16} In this case, Sergeant Stott attempted to serve as a deputy sheriff and a deputy

clerk of the Barberton Municipal Court. The trial court determined that, as a law enforcement

officer "engaged in the often competitive enterprise of ferreting out crime," Shadwick, 407 U.S.

at 350, citing Johnson v. United States (1948), 333 U.S. 10, 14, he was unable to serve as a

neutral and detached magistrate for the purpose of making probable cause determinations.

Additionally, we note that the Attorney General of Ohio has repeatedly advised prosecutors of

various counties that law enforcement officers cannot serve as deputy clerks. See, e.g., 1995

Ohio Att.Gen.Ops. No. 95-020 (reasoning that such an arrangement was inappropriate because

an employee of the county sheriff serving as a deputy municipal court clerk could be called upon

"to determine whether the county sheriff or a deputy sheriff had probable cause to make a

warrantless arrest"). Accordingly, the trial court determined, and we agree, that the arrest

warrant issued pursuant to Sergeant Stott's probable cause determination was invalid. The trial

court did, however, emphasize that Sergeant Stott did not appear to act partially. Likewise, the

court did not find that probable cause was lacking to support the an•est. The trial court concluded

that exclusion of evidence was not the appropriate remedy. We agree.

{¶17} The exclusionary rule has been applied by courts as an evidentiary remedy to

certain Fourth Amendment violations. Crews, 445 U.S. at 470 ("the exclusionary sanction

applies to any `fruits' of a constitutional violation-whether such evidence be tangible, physical

material actually seized in an illegal search, items observed or words overheard in the course of

the unlawful activity, or confessions or statements of the accused obtained during an illegal

arrest and detention"). The exclusionary remedy, however, is not triggered by every infraction,

and when it is, it is limited to the "fruit of the poisonous tree." Wong Sun v. United States

(1963), 371 U.S. 471, 488.
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{1118} Hobbs contends that the exclusionary rule provides a circle of protection around

criminal defendants and that the fact that she confessed to the crime before she was arrested does

not preclude suppression and exclusion of evidence. We do not agree with this unsupported

contention. "In the typical `fruit of the poisonous tree' case * * * the challenged evidence was

acquired by the police after some initial Fourth Amendment violation[.]" (Emphasis sic.)

Crews, 445 U.S. at 471. The goal is to exclude evidence that flows from, and is the result of, the

violation of a person's constitutional rights. We do not now endorse an application of the

exclusionary rule to pre-violation conduct.

{¶19} At the suppression hearing, the State asked Detective Plymire about his testimony

before the grand jury. Hobbs' counsel objected and the court sustained the objection. Even if

we were to assume that grand jury testimony is potentially subject to suppression, without

knowing what testimony was presented to the grand jury this Court can only speculate as to

whether it constitutes fruit of the poisonous tree. The real gist of Hobbs' arguments before us

seems to be that all evidence, particularly Hobbs' confession, should have been suppressed.

Having rejected Hobbs' "circle of protection" theory, we conclude that the trial court correctly

refused to suppress Hobbs' confession.

{120} The trial court detennined that the procedure used by the deputy sheriffs in this

case invalidated the warrant due to the lack of a probable cause determination by a neutral and

detached magistrate. However, the trial court also correctly determined that no evidence was

derived from the arrest and, accordingly, there was no evidence to suppress. Hobbs confessed to

the commission of the burglary prior to the arrest. In fact, according to the detective's testimony,

the arrest was predicated primarily upon her confession. That is, the confession led to the arrest.

Therefore, the confession was not derived from the invalid arrest warrant. Under these
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circumstances, the invalid arrest warrant could not flow back to invalidate a voluntary

confession.

{¶21} Hobbs has argued, but has not separately assigned as error, App.R. 12(A)(2), that

her confession was the product of a Miranda violation. This argument is unavailing because

there is no evidence that she was subjected to custodial interrogation. "The circumstances

surrounding in-custody interrogation can operate very quickly to overbear the will of one merely

made aware of his privilege by his interrogators. Therefore, the right to have counsel present at

the interrogation is indispensable to the protection of the Fifth Amendment privilege under the

system we delineate today." Miranda v. Arizona (1966), 384 U.S. 436, 469. "The cases since

Miranda have focused on whether the criminal defendant was in custody and whether the

defendant was subject to interrogation." State v. Waibel (1993), 89 Ohio App.3d 522, 525.

{122} In this case, the detectives visited Hobbs at her home and she invited them into

the house. They informed her that they were investigating a burglary. Eventually, she went

outside to smoke and to speak privately with Gowdy around the side of the house. At that time,

the detectives also left the home and stood far from the couple to allow them privacy. Without

prompting by the detectives, Hobbs returned from the side of the house and tearfully confessed

to the burglary. No evidence from the suppression hearing suggested that Hobbs was not free to

leave or otherwise terminate the conversation. Her confession was not, therefore, the result of

custodial interrogation and Miranda does not apply.

{1[23} For the foregoing reasons, Hobbs' contentions with regard to suppression are

overruled.
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B. Dismissal

{¶24} As a sub-argument of her motion to suppress, Hobbs contends that the trial court

should have also dismissed the indictment with prejudice. Hobbs contends that Detective

Plymire's grand jury testimony should have been, essentially, excluded from taking place and

that, as a result, "[n]o testimony before grand jury [sic] means no indictment means no case.

Dismissal follows." Hobbs cites to State v. Lanser (1924), 111 Ohio St. 23, for the proposition

that "without the filing of a proper affidavit no jurisdiction is acquired." Hobbs reasons that

dismissal must result due to the lack ofjurisdiction. We do not agree.

{¶25} Lanser is inapplicable because it addresses only the jurisdiction of mayor's courts

over "one accused of an offense before a justice of the peace, mayor, or police judge." Id. at 26.

This case involves the felony jurisdiction of the court of common pleas. "The Court of Common

Pleas is, by Section 2931.03, Revised Code, given original jurisdiction in felony cases. The

felony jurisdiction is invoked by the return of a proper indictment by the grand jury of the

county." Click v. Eckle (1962), 174 Ohio St. 88, 89. "` [I]t is now well established that even if an

arrest is illegal it does not affect the validity of subsequent proceedings based on a valid

indictment[.]"' State ex rel. Jackson v. Brigano (2000), 88 Ohio St.3d 180, 181, quoting Krauter

v. Maxwell (1965), 3 Ohio St.2d 142, 144.

{¶26} "As to dismissal, the United States Supreme Court has stated that a criminal

defendant `cannot claim immunity from prosecution simply because his appearance in court was

precipitated by an unlawful arrest. An illegal arrest, without more, has never been viewed as a

bar to subsequent prosecution, nor as a defense to a valid conviction. ***"' Reymann, 55 Ohio

App.3d at 225, quoting Crews, 445 U.S. at 474. Therefore, the invalid arrest warrant does not

require the dismissal of the indictment.
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{1127} Accordingly, Hobbs' contentions with regard to dismissal are overruled.

IIL

{¶28} Hobbs' assignment of error is overruled. The judgment of the Summit County

Court of Common Pleas is affirmed.

Judgment affirmed.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of

judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

CARLA MOORE
FOR THE COURT

WHLTMORE, P. J.
DICKINSON, J.
CONCUR
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JAMES J. SWEENEY, P.J.:

{¶ 1} In this consolidated appeal, defendant-appellant, Antwone Garrett

("defendant"), challenges his conviction for receiving stolen property (CR-452262)

and for receiving stolen property, misuse of a credit card, and theft (CR-452824).

For the reasons that follow, we vacate his conviction in CR-452262 but affirm the

judgment and convictions in CR-452824.

{¶ 2} We will address each case separately and combine defendant's

assignments of error where appropriate for discussion.

1. CR-452262

{1[3} In Case No. CR-452262, defendant was charged with receiving stolen

property, to-wit license plates belonging to Emzie Wright. Defendant moved to

dismiss the charge for alleged violation of his speedy trial rights. The trial court

denied the motion.

11141 At the ensuing bench trial, Emzie Wright, confirmed his plates were

stolen in May 2004 and that he reported this to police. The plates were registered to

Wright's 1994 Oidsmobile Achieva. Officer Sowul testified that on May 3, 2004 he

stopped a Range Rover driven by defendant for a traffic violation. When Sowul

entered the plates on that vehicle into the mobile data computer, he discovered the

plates were reported stolen by Emzie Wright- Sowul further confirmed that the

F2over uuere registered to a 11 Yde. Sowul proceeded

to arrest defiendant, who claimed to have purchased the plates from a "crack head_°°



{¶ 5} "II. Defendant was denied due process of law when the court admitted

hearsay testimony by the arresting officer.

1161 "IV. Defendant was denied due process of law when the court erred in

not granting defendant's motion to suppress as the arrest warrant was not issued by

a neutral and detached magistrate."

{¶7} Crim.R. 29(A) provides that a trial court "shall order the entry of a

judgment of acquittal of one or more offenses charged in the indictment, *** if the

evidence is insufficient to sustain a conviction of such offense or offenses." To

determine whether the evidence before a trial court was sufficient to sustain a

conviction, an appellate court must view that evidence in a light most favorable to the

State. State v. Dennis (1997), 79 Ohio St.3d 421, 430.

{¶ 8) An appellate court's function when reviewing the sufficiency of the

evidence to support a criminal conviction is to examine the evidence admitted at trial

to determine whether such evidence, if believed, would convince the average mind

of the defendant's guilt beyond a reasonable doubt. We must determine whether,

after viewing the evidence in a light most favorable to the State, any rational trier of

fact could have found the essential elements of the crime proven beyond a

reasonable doubt. State v. Thompkins (1997), 78 Ohio St.3d 380, 386.

11[9) In Case No. CR-452262, defendant was charged with receiving stolen

property, specifically license plates belonging to Emzie Wright. Accordingly, the



State had to prove, inter alia, that the defendant was in possession of the license

plates stolen from Emzie Wright.

1110) Defendant contends that the trial court erred by admitting hearsay

testimony of the arresting officer that defendantwas in possession of Wright's stolen

license plates. Defendant contends that the admission of the alleged hearsay

prejudiced him because the State could not establish the requisite elements of

receiving stolen property without it.

{¶ 11} At trial, Emzie Wright simply confirmed that he reported his license

plates stolen. Wright neither identified the plates in court nor did he give any

testimony that would identify his plates by registration or number. Wright does not

know who stole the plates. Officer Sowul's testimony was the only evidence that

provided a link between defendant and Wright's stolen license plates. Over

objection, Sowul based his testimony upon the mobile data computer that listed the

plates as stolen. The trial court found this testimony admissible under the business

records exception to the hearsay rule.

11121 In State v. Sims (1983), 10 Ohio App.3d 56, 58, this Court held that "a

conviction for a theft-related offense cannot stand where a necessary element of the

crime is demonstrated solely by reference to hearsay information on a police

computer print-out indicating that certain property was stolen."

{¶ 13} Emzie Wright did notin any way identify the_plates or registration at trial.

And, the State did not offer any admissible evidence specifically identifying the



plates. The alleged computer data information, which reportedly indicated Wright's

plates as stolen, was not introduced into the record. Instead, the State simply

questioned the arresting officer of his recollection of the contents of the computer

information.

{¶ 14} In State v. Wilson, Cuyahoga App. No. 87205, 2006-Ohio-4108, we

upheld a conviction for receiving stolen property, specifically license plates, and

reversed a conviction for receiving stolen property, specifically a vehicle validation

sticker. We upheld the conviction relative to the license plates because the State

had introduced the plates that were recovered from the defendant's possession and

the owner identified them at trial and testified she had reported them stolen.' In

other words, the conviction did not depend on inadmissible hearsay testimony of a

police officer. Id.

{q 15} Conversely, in Wilson we reversed the conviction relative to the

validation sticker because the State only offered the sticker and the arresting

officer's testimony that it was stolen based on a dispatcher's report that was not

submitted into evidence. The testimony of the officer constituted inadmissible

hearsay because it was being offered to prove the truth of the matter asserted. Id. at

¶24, citing State v. Ward (1984), 15 Ohio St.3d 355. The State offered similarly

'The minority opinion indicates that this fact is nowhere in the appellate decision
rendered in Wilson. Nonetheless, the public record clearly substantiates it. Indeed, the
trial court in Wilson noted that "it's [the license plate] registered to her [the license plate
owner], she checked the registration, she knows that's her plate *". So I'm going to put
the plate into evidence." Id., see Trial Transcript at p. 13 and State's Exhibit 1.



inadmissible evidence to establish that defendant was in possession of stolen plates

in this case.

{¶ 16} It seems rudimentary that there be some type of admissible courtroom

identification of the plate or registration at issue to ensure that an accused offender

was in the possession of a stolen plate.

{¶ 17} Without Sowul's testimony (based on his recollection of computer data)

there was no evidence offered that would have established that defendant was in

possession of license plates reported registered to, and stolen from, Wright's 1994

Oldsmobile. According to the precedent in this district, such evidence is

inadmissible hearsay and not subject to the business records exception of Evid.R.

803(8). State v. Sims (1983), 10 Ohio App.3d 56, 58 ("a computer print-out report is

not reliable and trustworthy proof that an object has been stolen. Errors commonly

occur in the recording, retention and retrieval of computer information.") In other

words, without Sowul's inadmissible testimony the trier of fact was left only with

Wright's testimony that he reported some license plates that were registered to a

1994 Oldsmobile Achieva stolen. Such is insufficient evidence to sustain a

conviction against defendant on the charged offense.

{¶ 18} Accordingly, Assignments of Error II and IV are sustained and

defendant's conviction in CR-452262 is vacated.



{¶ 19} The disposition of these assignments of error render defendant's first

assignment of error moot.2

II. CR-452824

(120) In Case No. CR-452824, defendant was charged with receiving stolen

property, misuse of credit card, and theft. The charges stemmed from the use of a

credit card belonging to a Sally Evans at North Randall mall on November 24, 2003.

According to the record, defendant accompanied a female named Natividad, who

made unauthorized purchases with the credit card. Ms. Evans testified that the

credit card had been stolen from her purse sometime before November 24, 2003.

There is evidence that defendant was aware that the credit card belonged to a Sally

Evans and not Natividad.

{¶ 21} Defendant stated he selected some boots and pants at a City Blue store

that were purchased for him with the credit card. The City Blue receipt totals $500.

{¶22} Following a bench trial, defendant was found not guilty of receiving

stolen property or theft but guilty of misuse of credit card as charged in count 2 of the

indictment. Defendant raises three assignments of error related to this case.

{¶23} "Ill. Defendant was denied due process of law when the court

journalized the judgment entry sentencing [sic] stating that defendant was convicted

of a felony rather than a misdemeanor."

2See Appendix.



{¶ 24} This assignment of error lacks merit. It is clear from the record that the

trial court found defendant guilty of misuse of credit card involving property or

services of "value of $500 or more but less than 5,000," a felony of the fifth degree

as charged in count 2 of the indictment. Tr. 263-265 and R. 42; see, also, R.C.

2913.21 (D)(3).

{¶ 25} Defendant maintains that the trial court made no finding as to the value

of the services obtained through the misuse of the credit card. Quite contrary to

defendant's assertions, the court explicitly found as follows: "With respect to Count

2, *** that requires the State to show that *** [defendant] obtained property or

services of a value of $500 or more but less than 5,000 [dollars] ***." Tr. 263. The

court continued to find that "It's obvious from the evidence submitted that defendant

did obtain property from City Blue, that that property that was in his possession was

the property that was listed on the receipt in Exhibit 6 from City Blue." Tr. 263-264.

And, the trial court observed that the total of the items reflected on the City Blue

receipt (Ex. 6) was $500. Tr. 262. Accordingly, Assignment of Error I II is overruled.

{¶ 26} "V. Defendant was denied due process of law when the court overruled

defendant's motion to suppress as there were no facts alleged in the affidavit for an

arrest warrant.

{q27} "VI. Defendant was denied due process of law when the court

overruled defendant's motion for judgment-ofacquittal."



{¶28) Defendant maintains his due process rights were violated by the trial

court's finding that Harry Rose was a neutral and detached magistrate within the

requirements of Crim.R. 4(A). Specifically, defendant claims Harry Rose who is a

detective with North Randall could not act as a neutral and detached magistrate

despite that he has also been a Deputy Clerk of the Bedford Heights Municipal Court

for the past 15 years. Defendant argues Rose acted as an investigating officer in

this case. The State's response is threefold: (1) Rose, who was not acting in his

capacity as an investigative officer in the case, qualified as a neutral and detached

magistrate; (2) alternatively, the good faith exception applies; and (3) the arrest

qualifies as a valid warrantless arrest even in the absence of a properly issued

warrant.

{¶29} This Court has previously addressed this issue in State v. Robinson

(Oct. 24, 1985), Cuyahoga App. Nos. 49501, 49518, 49577. As here, Robinson

maintained that an individual's dual role as a policeman and as a deputy clerk made

him incapable of acting as a neutral and detached magistrate. In rejecting this

position, this Court held that a police officer could act as a neutral and detached

magistrate for purposes of Crim.R. 4(A). Id., citing Shadwick v. City of Tampa

(1972), 407 U.S. 345 (approving use of nonjudicial personnel in role of neutral and

detached magistrates). In particular, an uninvolved officer may sign the complaint.

{¶ 301 Here, Rose testified that Detective Mosley was the investigating officer.

Mosley presented Rose with the warrant and relayed the facts. Before signing the



warrant, Rose independently ve(fied the facts with witnesses to determine whether

probable cause existed to issue the warrant.

{¶ 31} In addition, the State asserts that two valid exceptions to the warrant

requirement exist that negate defendant's claims under these assignments of error.

First, the State argues that the officer's good faith in executing the arrest warrant

qualifies as a valid exception to the exclusionary rule. "[T]he exclusionary rule will

not apply to government actions taken in good faith in reliance on the validity of the

warrant. See United States v. Leon (1984), 468 U.S. 897. The good faith exception

fully applies to arrest warrants. See State v. Oke, Wood App. No. WD-040-082,

2005- Ohio-6525." State v. Palinkas, Cuyahoga App. No. 86247, 2006-Ohio- 2083,

¶9.

11321 Further, another exception to the warrant requirement exists where the

arresting officer has probable cause to make an arrest, based on information that is

derived from a reasonably trustworthy source to warrant a prudent man in believing

that a felony has been committed and that it has been committed by the accused.

State v. Timson (1974), 38 Ohio St.2d 122, paragraph 1 of the syllabus; see, also,

R.C. 2953.04; Crim.R. 4(E)(2).

{¶ 33} The record, including Detective Rose's testimony, establish that at least

the probable cause exception to the warrant requirement would apply in this case

even if the arrestwarrant were deemed invalid.



{¶ 34} Finally, defendant maintains that there were insufficient facts alleged in

the affidavit to the search warrant. The resolution of this error would require a review

of the warrant and affidavit. Neither are in the record. Accordingly, we presume

regularity in the trial court's resolution of this issue. Chahda v. Youseff, Cuyahoga

App. No. 82505, 2003-Ohio-5247.

(135) Assignments of Error IV and V are overruled.

Conviction vacated in C.A. 87112 (CR-452262); affirmed in C.A. 87123 (CR-

452824).

It is ordered that appellee and appellant equally share the costs herein taxed.

The court finds there were reasonable grounds for these appeals.

It is ordered that a special mandate issue out of this Court directing the Court

of Common Pleas to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27

of the Rules of Appellate Procedure.

JAMES J. SWEENEY, PRESIDING JUDGE

KENNETH A. ROCCO, J. CONCURS
CHRISTINE T. McMONAGLE., J., CONCURS
IN JUDGMENT ONLY IN CASE NO. 87123
AND DISSENTS IN CASE NO. 87112
(See concurring and dissenting opinion attached.)



CHRISTINE T. MCMONAGLE, J., CONCURRING IN JUDGMENT ONLY IN CASE
NO. 87123; DISSENTING IN CASE NO. 87112:

1136) I concur in judgment only in Case No. 87123 (lower court Case No. CR-

452824), wherein defendant was found guilty of misuse of a credit card, and I

dissent from the majority decision in Case No. 87112 (lower court Case No. CR-

452262), wherein the majority vacates defendant's conviction for receiving stolen

property/license plates.

1137) In Case No. 87112, the defendant, Antwone Garrett, was convicted after

a bench trial of receiving stolen property; to wit, license plates belonging to Emzie

Wright.

(138) At trial, Mr. Wright testified that shortly before May 5, 2004, his birthday,

he registered his 1994 Oldsmobile Achieva and obtained license plates for that car.

The following morning, after having attached the plates to his car, he came out of the

house and discovered that the plates had been removed. He testified that he

promptly reported this theft to the police. Mr. Wright testified further that he had not

given anyone authority to remove the plates from his vehicle.

{¶ 39} Officer Sowul of the Cleveland Police Department testified at trial that

on May 3, 2004, at approximately 6:00 p.m., he saw the defendant, Antwone Garrett,

who was driving a Range Rover, make an illegal turn in the City of Cleveland. He

testified that he followed the vehicle, pulled up behind it, and entered the plate

number into the computer. The computer revealed that the plate was registered to



Emzie Wright and had been reported stolen. The plate in question was registered to

a 1994 Oldsmobile Achieva. The number on the plate was DAC 1707. Upon

questioning the defendant about the plates, the defendant claimed that he "bought

them from some crackhead."

{¶ 401 The majority cites State v. Sims ( 1983), 10 Ohio App.3d 56, to support

its conclusion that there was insufficient evidence to sustain Garrett's conviction for

receiving stolen property. In Sims, this court held that "a conviction for a theft-

related offense cannot stand where a necessary element of the crime is

demonstrated solely by reference to hearsay information on a police computer

printout indicating that certain property was stolen." Id. at 58. (Emphasis added.) In

Sims, however, the rightful owner of the plates was never called to testify. The State

attempted to prove its entire case with a computer printout. Here, the rightful owner,

Emzie Wright, testified that he purchased plates for a 1994 Oldsmobile Achieva

immediately prior to his birthday on May 5, 2004, attached them to his vehicle, gave

no one permission to remove the plates, and immediately upon discovering them

missing, reported them stolen.

1141) To sustain a conviction for receiving stolen property, specifically license

plates, the burden of proof was on the State to prove, as set forth in the indictment,

that: "on or about May 3, 2004, in Cuyahoga County, Ohio, Antwone Garrett, a/k/a

Jesse Perry, did retain a motor vehicle identification license plate, the property of



Emzie Wright, knowing or having reasonable cause to believe that it had been

obtained through the commission of a theft offense."

{¶ 421 There was direct evidence, through the testimony of Emzie Wright, that

his license plates were stolen from his car in Cleveland, Ohio shortly before May 5,

2004, and that the plates were registered to a 1994 Oldsmobile Achieva. There was

further direct evidence that Mr. Wright did not give anyone permission to take these

plates from his car.

{¶ 43) Furthermore, there was direct evidence through the testimony of Officer

Sowul that on May 3, 2004, he stopped a Range Rover, in the City of Cleveland,

questioned the driver (later identifed as Antwone Garrett) about the plates, and was

told by Garrett that he "bought them from some crackhead." A computer verified

that the plates involved belonged to Emzie Wright, were registered to a 1994

Oldsmobile Achieva, and were reported stolen.

{q 44) I cannot conceive of a more perfectly proved case. Testimony

regarding the issue was more than sufficient to prove the receipt of stolen property.

The computer information only confirmed the testimony of Emzie Wright that the

plates on Antwone Garrett's car were his. The computer printout was clearly not the

"entire case," as it was in Sims.

{¶ 45) Finally, if there were any question regarding defendant Garrett's

reasonable cause to believe that the plates had been obtained through the

commission of a theft offense, it was resolved when he told Officer Sowul that he



"bought them from some crackhead." Plates are purchased from the Bureau of

Motor Vehicles-not "crackheads." A finder of fact could reasonably infer that a

person who purchases license plates from a "crackhead" would have reason to

know they were stolen.

1146) Despite the majority's attempt to distinguish State v. Wilson, Cuyahoga

App. No. 87205, 2006-Ohio-4108, it is apparent that this case is identical to it. In

Wilson, the police stopped a Mercury Topaz when a license plate check revealed

that the plate was registered to a Mazda. When questioned, the defendant said the

plate had been given to him by "Tony." At trial, the owner of the Mazda to which the

plate in issue was registered testified that she did not know the plate was stolen until

the prosecutor's office called her, and further, that she had not given anyone

permission to have or display her plate.

{¶ 47) In affirming the defendant's conviction for receiving stolen property, this

court held:

{¶ 48} "[A]t trial officers **" testified that the police computer revealed that the

license plate number on the car defendant was sifting in did not match the car. Ms.

Lahodny [the plate owner] testified that she owned the Mazda to which the license

plate found on defendant's car was registered to and that she did not give defendant

permission to use or display the license plate. Based upon this evidence, we find

sufficient evidence was presented to establish defendant recei-ved and retained

stolen property." Id. (Emphasis added.)



{q 49} The majority attempts to distinguish Wilson from this case by alleging

that, in Wilson, the plates were introduced into evidence at trial-a fact that nowhere

appears in the opinion cited. Even if this fact were true, I am at a loss to discern

what difference a courtroom identification of the plate would make.

(150) The holding of the majority is, in essence, that the finder of fact cannot

use logic to infer facts not directly in evidence. Here, Mr. Wright testified that he had

purchased license plates in his name for an Achieva; that shortly after they were

affixed to his car, they were removed by a person or persons unknown; that he gave

no one permission to remove those plates, and that he promptly made a stolen

license plate report. Officer Sowul testified that shortly after this report was made,

he ran the plates to a Range Rover because he saw that vehicle make an illegal

turn. The plates came back registered to an Achieva, owned by Emzie Wright, and

reported stolen. When the defendant was questioned by Officer Sowul, he told him

that he "bought the plates from some crackhead." There is clearly ample, direct

evidence from which a trier of fact could conclude that the defendant possessed

license plates stolen from Emzie Wright.

{¶ 51} Accordingly, I would affirm Garrett's conviction in Case No. 87112.

APPENDIX



"I. Defendant was denied due process of law when the court overruled

defendant's motion to dismiss by reason of a denial of a speedy trial in Case No.

CR-452262, Court of Appeals Case No. 87112."
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JOURNAL ENTRY AND OPINION

CORRIGAN, J.

On December 8, 1983, the defendants Richard Sales and Vance Robinson were jointly
indicted by a grand jury for one count of aggravated burglary (R.C. 2911.11), with aggravated
felony specifications, one count of grand theft (R.C. 2913.01), with violence specifications,
and one count of possessing criminal tools (R.C. 2923.24), with violence specifications.

On October 5, 1984, a joint trial by jury commenced. On October 19, 1984, the jury returned
guilty verdicts as to all counts, with count two being reduced to a misdemeanor. On October
23, 1984 each defendant was sentenced to terms of ten-to-twenty-five years on count one,
with ten years of actual incarceration; three-to-ten years concurrently on count two; and three-
to-ten years on count three, also to run concurrently.

Both defendants have appealed their convictions. Their appeals have been consolidated for
review, since for the most part the errors assigned are the same.

The assignments are as follow:

1. THE DEFENDANT WAS DENIED HIS CONSTITUTIONAL AND STATUTORY
RIGHT TO A SPEEDY TRIAL AND THE COURT ERRED IN NOT DISMISSING THE
CASE.

II. THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN HE WAS
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ILLEGALLY AND UNLAWFULLY ARRESTED AND THEREAFTER CHARGED BY
MEANS OF A PRETEXTUAL CRIMINAL COMPLAINT SIGNED IN FRONT OF AN
IlVVESTIGATING OFFICER WHO COULD NOT ACT AS A NEUTRAL AND
DETACHED MAGISTRATE.

A) DEFENDANT WAS DENIED HIS RIGHT TO A DETERMINATION OF PROBABLE
CAUSE BY A NEUTRAL AND DETACHED MAGISTRATE.

B) THE COMPLAINT FAILS TO ALLEGE ANY FACTS SHOWING PROBABLE
CAUSE.

C) THE ISSUANCE OF THE COMPLAINT VIOLATES RULE 4 OF THE OHIO RULES
OF CRIMINAL PROCEDURE.

D) THE ARREST OF THE DEFENDANT WAS WITHOUT PROBABLE CAUSE AND
THEREFOREIMPROPER.

III. THE COURT COMMITTED PREJUDICIAL ERROR IN REFUSING TO GRANT TO
THE DEFENDANT A SEPARATE TRIAL.

IV. THE COURT COMMITTED PREJUDICIAL ERROR IN NOT PERMITTING THE
DEFENSE WITNESS, WANDA BALLENTINE, TO TESTIFY AS TO HER
CONVERSATION WITH THE DEFENDANT, RICHARD SALES, ON THE DATE IN
QUESTION.

V. THE COURT COMMITTED PREJUDICIAL ERROR AND DENIED THE
DEFENDANT DUE PROCESS OF LAW WHEN IT PERMITTED DETECTIVE MARK
SCHMITT TO TESTIFY AND TO ADMIT INTO THE EVIDENCE EXHIBIT 10, WHICH
WAS A COMPUTER PRINTOUT SHEET.

VI. THE COURT COMMITTED PREJUDICIAL ERROR IN DENYING THE
DEFENDANT A FAIR TRIAL BY REASON OF THE ADMISSION OF IMPROPER AND
PREJUDICIAL EVIDENCE.

Defendant-appellant Sales additionally raises the following under his Seventh Assignment of
error:

D) THE VERDICT OF THE JURY, AND JUDGMENT OF THE TRIAL COURT, WERE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

The appellants join in raising Assignments VIII, IX and X as follows:

VIII. THE COURT COMMITTED PREJUDICIAL ERROR IN INSTRUCTING THE JURY
ON THE LESSER INCLUDED OFFENSES OF BURGLARY AND BREAKING AND
ENTERING.

IX. THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN THE COURT

INSTRUCTED THE JURY CONCERNING THE EVIDENTIARY PRESUMPTIONS

2



WITH RESPECT TO THE OFFENSE OF POSSESSION OF CRIMINAL TOOLS.

X. THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN THE COURT
INSTRUCTED THE JURY UPON A THEORY OF AIDING AND ABETTING WHICH
WAS NOT ALLEGED IN ANY OF THE CHARGING PAPERS IN THIS CAUSE.

Appellant Robinson raises the following for his Eleventh Assignment of Error:

XI. THE COURT COMMITTED PREJUDICIAL ERROR IN IMPOSING THE
SENTENCES FOR AGGRAVATED FELONIES AND ALSO FOR INDEFINITE
SENTENCES.

A) THE COURT ERRED IN IMPOSING SENTENCE OF ACTUAL INCARCERATION
FOR THE OFFENSE OF AGGRAVATED BURGLARY.

B) THE COURT ERRED IN SENTENCING THE DEFENDANT AS A FELONY FOR
THE THEFT OFFENSE.

C) THE COURT ERRED IN SENTENCING THE DEFENDANT AS TO TI-IE SECOND
AND THIRD COUNTS OF THE INDICTMENT TO INDEFINITE TERMS OF
IMPRISONMENT.

Appellant Sales asserts the following as his Eleventh Assignment:

XI. THE TRIAL COURT ERRED IN FAILING TO SUPPRESS CERTAIN ALLEGED
ORAL STATEMENTS OF MR. SALES GARNERED AS A RESULT OF THE ILLEGAL
ARREST. DESPITE TIMELY AMD APPROPRIATE DISCOVERY REQUESTS, THE
STATE DID NOT PROVIDE FULL INFORMATION CONCERNING THESE
STATEMENTS UNTIL JUST BEFORE TRIAL.

The incident which gave rise to the indictment occurred the evening of November 23, 1983 in
the area of Coventry and Derbyshire in Cleveland Heights. The two defendants were observed
by a Cleveland Heights policeman, Officer Robertson, who was on patrol duty in the area. He
testified that he observed two men walking on the sidewalk and then entering the driveway of
the Zell residence on Derbyshire. At the halfway point on the drive they stopped and
conversed, one of them pointed to the house. They then turned in the Officer's direction,
turned away, walked across the side lawn, onto the sidewalk and away from the residence.
(Tr. 129-30). As they crossed the side lawn, one of them threw something into the bushes. (Tr.
130).

Robertson testified that he approached them to see if they needed help. Sales came forward
and told him they were there to purchase marijuana. He in turn questioned Robinson, who
stated that they had had car trouble and were seeking assistance. Upon receiving their
conflicting stories, Robertson requested assistance. (Tr. 139).

Upon the arrival of additional officers, a pat-down search for weapons was conducted, and a
flashlight with a darkened lens was removed from the person of Robinson. (Tr. 140). The

3



police recovered a green duffle bag from the bushes bearing Robinson's name. (Tr. 141-42).
An automobile was located on Coventry, which a computer run reported as registered to a
Deborah Sales (Tr. 144).

The defendants were placed under arrest, after a criminal trespass complaint was signed by
Mr. Zell in the presence of a Sergeant Luskin, a deputy bailiff and police officer who had
arrived on the scene. (Tr. 60, 63, 75-76, 82).

A neighbor testified that he had been given a key to the Fritz residence to keep an eye on the
premises while the family was away. (Tr. 186). On November 24, 1984, he discovered that
the house, which abutted the Zell property, had been broken into. (Tr. 186-87). He found a
television, a radio and a pillowcase containing other items, outside the back porch. (Tr. 188-
89). He also discovered a shoeprint on brown wrapping paper covering a rug on the Fritz back
porch. (Tr. 192).

The investigating officer testified that no legible fingerprints were removed from the scene of
the break-in (Tr. 242). He testified the shoeprint was sent to a forensic lab along with the
defendants' shoes for comparison. (Tr. 244). He also testified to the following conversation
with defendant Sales:

Q. Detective Schmitt, would you tell us what if anything the Defendant Mr. Sales said to you
at that point.

A. There were questions by Mr. Sales directed to me as to why I took his shoes. I explained
to him that we had recovered a shoe print from a house on Coventry that had been
burglarized; that it was going to be for comparison purposes.

He replied to me, "So, you have my shoe print, so what?"

He further stated that, "Don't most good burglars wear something on their hands?"

On cross-examination, he further testified:

Q. This is the extent of your conversation except for your response was to the question by
Mr. Gasper, that he responded, "So, you have my shoe print, so what?"

A. That is correct.

(Tr. 267).

He also testified that the purpose for darkening a flashlight lens is to diminish the amount of
light cast. (Tr. 256).

An expert testified that the analysis of the shoeprint indicated that while defendant Sales'
shoes were similar in size and general characteristics, there were no identifying characteristics
to make a positive identification. (Tr. 310).

Fritz testified that when he had left his house, it was in excellent condition, but upon his
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return it had been broken into. He further testified that the items found outside amounted to
$145 in value. (Tr. 321).

The defendants' Rule 29 motion at the close of the evidence was overruled. (Tr. 355).

James Sales was called by the defense to testify that he had lent his car to his brother Richard
on the night in question. He also testified that the following day it was located in a parking lot
at Cedar and Coventry with battery problems. (Tr. 360).

A defense witness, Wanda Ballantine, was called to testify that she had received two phone
calls from Sales on November 23. In the first call, Sales made arrangements to come to her
house in the evening. In the second call, received in the evening, Sales indicated to her he had
battery problems with the car. The content of the phone calls was objected to and excluded by
the trial court. (Tr. 382-84, 389).

In rebuttal, the State called Officer Schmitt who testified that the case records kept by the
police on the incident contained a computer request on a license plate. A printout indicating
that a computer request on a '72 Olds registered to a Patricia Sales had been made in
connection with the incident, was admitted into evidence over objection. (Tr. 392).

1.

THE DEFENDANT WAS DENIED HIS CONSTITUTIONAL AND STATUTORY RIGHT
TO A SPEEDY TRIAL AND THE COURT ERRED IN NOT DISMISSING THE CASE.

Appellants argue in their first assignment of error that they were denied a speedy trial in
violation of Revised Code Section 2945.71 which provides in pertinent part:

(C) A person against whom a charge of felony is pending:

(1) Notwithstanding any provisions to the contrary in Criminal Rule 5(B), shall be accorded a
preliminary hearing within fifteen consecutive days after his arrest if the accused is not held in
jail in lieu of bail on the pending charge or within ten consecutive days after his arrest if the
accused is held in jail in lieu of bail on the pending charge;

(2) Shall be brought to trial within two hundred seventy days after his arrest.

(E) For purposes of computing time under divisions (A), (B), (C)(2), and (D) of this section,
each day during which the accused is held in jail in lieu of bail on the pending charge shall be
counted as three days. This division does not apply for purposes of computing time under
division (C)(1) of this section.

Appellants contend that since they were arrested on November 23, 1983 and trial commenced
on October 5, 1984 they were not brought to trial within the statutorily mandated period.

It is undisputed that the appellants were incarcerated from the time they were arrested and
that ordinarily such time is subject to the triple provision of subsection (E) of R.C. Section
2945.71. However, once a parole holder is placed on the defendant, the counting of days shifts

5



back to the one-to-one count. State v. Martin (1978), 56 Ohio St.2d 155.

There is some discrepancy in the record regarding the actual date of the parole holder. (Tr.
38, 31) The record indicates that the prosecutor, at the time of the oral motion, had records
indicating that the parole holder was issued on November 30, 1983. Although these records
were not introduced into evidence, the record reflects at least three references to their
existence. (Tr. 41, 42). The references to documents establishing the parole holder date as
November 30, 1983, went unchallenged by defense counsel. The trial court obviously
accepted November 30th as the date of the parole holder. Accordingly, only one week passed
which was subject to the triple provision of Section 2945.71(E).

Therefore, only twenty-one days passed under that provision. Thereafter, 154 days passed
until May 3, 1984, when the appellants signed waivers which tolled the statute for forty days.
From that point until the Court entered a continuance sua sponte on August 9, 1984 another
fifty-seven days passed. That continuance scheduled the trial for August 15, 1984. The Court
ordered another continuance sua sponte on September 14, 1984. During this period another
thirty days passed. The total number of days was 262, which was within the statutory period.

Appellants contend that the continuances ordered sua sponte by the trial court due to conflicts
in its trial schedule were improper. Revised Code Section 2945.72(H), provides in pertinent
part:

The time within which an accused must be brought to trial, or, in the case of felony, to
preliminary hearing and trial, may be extended only by the following:

The period of any continuance granted on the accused's own motion, and the period of any
reasonable continuance granted other than upon the accused's own motion.

The trial court must enter an order of continuance and the reasons therefore by journal entry
prior to the expiration of the statutory period. State v. Mincy (1982), 2 Ohio St.3d 6.

The Court here entered two sua sponte continuances and specified the reasons for granting
them, as required by State v. Mincy, id. Although the period from August 15 through
September 15 is not covered by a properly granted continuance, this additional thirty-day
period brings the total number of days to 262. The appellants were brought to trial within the
period designated by the provisions of R.C. Sections 2945.71 and 2945.72. The first
assignment of error is therefore overruled.

THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN HE WAS
ILLEGALLY AND UNLAWFULLY ARRESTED AND THEREAFTER CHARGED BY
MEANS OF A PRETEXTUAL CRIMINAL COMPLAINT SIGNED IN FRONT OF AN
INVESTIGATING OFFICER WHO COULD NOT ACT AS A NEUTRAL AND
DETACHED MAGISTRATE.
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A) DEFENDANT WAS DENIED HIS RIGHT TO A DETERMINATION OF PROBABLE
CAUSE BY A NEUTRAL AND DETACHED MAGISTRATE.

B) THE COMPLAINT FAILS TO ALLEGE ANY FACTS SHOWING PROBABLE
CAUSE.

C) THE ISSUANCE OF THE COMPLAINT VIOLATES RULE 4 OF THE OHIO RULES
OF CRIMINAL PROCEDURE.

D) THE ARREST OF THE DEFENDANT WAS WITHOUT PROBABLE CAUSE AND
THEREFORE IMPROPER.

The appellants allege that they were denied their right to a determination of probable cause
by a neutral and detached magistrate because the complaint here was signed before a Sergeant
Luskin in his capacity as Deputy Clerk. The gist of the argument is that Sergeant Luskin's
dual role as a policeman and as a deputy clerk made him incapable of acting as a neutral and
detached magistrate.

The United States Supreme Court has approved the use of nonjudicial personnel in the role of
neutral and detached magistrates. Shadwick v. City of Tampa (1972), 407 U.S. 345. Pursuant

to Section 1901.21(D) of the Ohio Revised Code, every police officer also serves in the
capacity of deputy bailiff. Therefore, Sergeant Luskin was not automatically disqualified from
signing the complaint. However, where a prosecutor signs a complaint, the Court has held
such procedures improper as they violate the very concept of neutrality. Coolidge v. New
Hampshire (1971), 403 U.S. 443.

However, the facts of this case differ significantly from those of Coolidge. Here, a police
officer who was not present during the initial stop but who arrived on the scene later signed
the complaint. This is a far cry from having the prosecutor sign the complaint; rather, the facts
indicate an attempt to get an uninvolved officer to sign the complaint rather than those
involved in the initial stop. We find that Sergeant Luskin's signature on the complaint did not
prevent a neutral fmding of probable cause.

Next the appellants argue that the complaint was issued without probable cause in that it
merely alleged the statutory language of the offense. They cite State v. Schultz (July 7, 1983),
Cuyahoga App. No. 45511, unreported, in support of this contention. However, the finding of
a lack of probable cause in Schultz was due to the fact that the clerk issuing the warrant asked
only if everything stated in the complaint was true. Here, the issuing clerk, Sergeant Luskin,
had the observations of the investigating officer, the testimony and signed complaint of the
owner of the premises, and the presence of the appellants as adequate grounds for a finding of
probable cause to believe that the offense of criminal trespass had occurred.

The appellants further allege that complaint signed by Zell was deficient in that it did not
have additional affidavits attached to it. They argue that this deficiency violates Rule 4 of the
Ohio Rules of Criminal Procedure. This is not the case. While the rule allows the attachment
of affidavits, it does not require them. The rule states:

7



(1) Upon complaint. If it appears from the complaint, or from an affidavit or affidavits filed

with the complaint, that there is probable cause to believe that an offense has been committed,

and that the defendant has committed it, a warrant for the arrest of the defendant, or a

summons in lieu of a warrant, shall be issued by a judge, clerk of court, or officer of the court

designated by the judge, to any law enforcement officer authorized by law to execute or serve
it.

Thus, probable cause may be determined from the face of the complaint alohe. This argument
is without merit.

Finally, the appellants contend that a warrantless arrest was made and then the complaint was
signed. They further state that the arrest provided a pretext for the search that was conducted
of the appellants. This argument is not borne out by the record.

The arresting officer testified several times to the fact that the pat-down search conducted on
the appellants occurred prior to their being placed under arrest for criminal trespass. (Tr. 56,
57, 60, 65, 70, 77). He repeatedly testified that the pat-down search was conducted for the
purpose of locating weapons. The search was conducted before the complaint was signed and
prior to the appellants arrest for criminal trespass.

Appellants correctly state that a search ordinarily may only be conducted upon a showing of
probable cause to believe that a crime has been committed and that evidence of the crime will
be found in the place or on the person to be searched. Beck v. Ohio (1964), 379 U.S. 89, 91;
Wong Sun v. United States (1963), 371 U.S. 471, 479. However, an exception has been
carved out of the probable cause requirement by Terry v. Ohio (1968), 392 U.S. 1. Terry
allows a policeman upon articulable suspicion to stop and frisk a person for the presence of
weapons. Under these circumstances, the behavior of the appellants and their conflicting
stories provided sufficient grounds for a Terry search. The search therefore was proper when
made prior to the arrest, as was the trial court's action in overruling the motion to suppress.
This assignment of error is also without merit.

M.

THE COURT COMIVIITTED PREJUDICIAL ERROR IN REFUSING TO GRANT TO
THE DEFENDANT A SEPARATE TRIAL.

Defendants assert that they were unduly prejudiced by the trial court's refusal to grant
separate trials in view of the statements made by defendant Sales. The statements at issue
were Sales' initial statement made to the officer stating they were there to buy marijuana and
his later statement regarding the shoeprint. Revised Code Section 2945.13 provides:

When two or more persons are jointly indicted for a felony, except a capital offense, they
shall be tried jointly unless the court, for good cause shown on application therefor by the
prosecuting attorney or one or more of said defendants, orders one or more of said defendants
to be tried separately.
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With regard to defendant Sales, it is difficult to see how he was in any way prejudiced by
joint trial with defendant Robinson, since the statements would be admissible against him
anyway. Since defendant Sales has failed to show how he was prejudiced by the failure to
hold separate trials, this assignment of error is overruled as to him. See State v. Perod (1968),
15 Ohio App.2d 115.

Defendant Robinson asserts that Sales' statements inculpated him and therefore the trial
court's refusal to grant separate trials violated his rights under United States v. Bruton (1968),
391 U.S. 123. While it is true that Bruton prohibits joint trial of co-defendants where one has
confessed to the crime in question, that was not the case here. Sales' first statement went to a
wholly unrelated issue. The second statement regarding the shoeprint did not amount to a
confession by Sales, nor did it implicate Robinson. Furthermore, the court expressly cautioned
the jury to consider the statement only in regard to Sales (Tr. 254). For these reasons, the
instant case falls outside of the strictures of Bruton.

In order for these statements to make the failure to separate reversible, the testimony must be
shown to be prejudicial. State v. Winters (July 22, 1982), Cuyahoga App. No. 42799,
unreported. Since the statements in no way implicated Robinson, nor did they amount to a
confession by Sales, no such prejudice resulted. This assignment of error is without merit as
to defendant Robinson as well.

IV.

THE COURT COMMITTED PREJUDICIAL ERROR IN NOT PERMITTING THE
DEFENSE WITNESS, WANDA BALLENTINE, TO TESTIFY AS TO HER
CONVERSATION WITH THE DEFENDANT, RICHARD SALES, ON THE DATE IN
QUESTION.

The appellants argue here that testimony elicited from a defense witness regarding the
content of telephone conversations with one of the appellants was improperly excluded. The
proffered testimony was clearly hearsay. The testimony was that one of the appellants had
told the witness that he had suffered car trouble on the night in question. Appellants argue that
the evidence was offered to prove the intent of the appellants that evening and should
therefore be admitted under the holding of State v. Maurer (1984), 15 Ohio St.3d 239.

The testimony was offered to prove the truth of the content of the telephone conversation and
therefore does not fall within Maurer. In Maurer, testimony of rude remarks to employees was
admitted to show why the defendant had been fired by his employer. The evidence was
admitted to show the intent on the part of the employer not the defendant. Since, in the instant
case, the evidence was offered to prove the truth of the statements, it was hearsay and
properly excluded. State v. Lewis (1970), 22 Ohio St.2d 125.

Appellants' fourth assignment of error is overruled.
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THE COURT COMMITTED PREJUDICIAL ERROR AND DENIED THE DEFENDANT
DUE PROCESS OF LAW WHEN IT PERMITTED DETECTIVE MARK SCHMITT TO
TESTIFY AND TO ADMIT INTO THE EVIDENCE EXHIBIT 10, WHICH WAS A
COMPUTER PRINTOUT SHEET.

The appellants assert in this assigmnent of error that the admission of a computer printout
tracing a license plate number to a car registered to Patricia Sales was improper. Officer
Schmitt, during whose testimony the exhibit was admitted, testified to general police routine
in dealing with such matters. (Tr. 397-98, 401).

The question of admissibility of the exhibit revolves around the apparent conflict between
Revised Code Section 2317.42 and Ohio Rule of Evidence 803(8).

R.C. Section 2317.42 provides:

Official reports made by officers of this state, or certified copies of the same, on a matter
within the scope of their duty as defined by statute, shall, insofar as relevant, be admitted as
evidence of the matters stated therein.

Rule 803(8) carves out an exception for police matters out of the general rule making public
records admissible under the hearsay rule. That rule provides:

(8) Public records and reports. Records, reports, statements, or data compilations, in any
form, of public offices or agencies, setting forth (a) the activities of the office or agency, or
(b) matters observed pursuant to duty imposed by law as to which matters there was a duty to
report, excluding, however, in criminal cases matters observed by police officers and other
law enforcement personnel, unless offered by defendant, unless the sources of information or
other circumstances indicate lack of trustworthiness.

The Ohio Supreme Court has addressed this particular conflict in State v. Ward (1984), 15
Ohio St.3d 355, where it held certified copies of police logs showing calibration of intoxilyzer
eqipment admissible against a defendant in a criminal case. In so finding, the Court stated:

We interpret the exclusionary language of Evid. R. 803(8) as consistent with the law prior to
its adoption. The phrase, "excluding, however, in criminal cases matters observed by police
officers and other law enforcement personnel * * *," prohibits the introduction of reports
which recite an officer's observations of criminal activities or observations made as part of an
investigation of criminal activities. This phrase does not prohibit introduction of records of a
routine, intra-police, or machine maintenance nature, such as intoxilyzer calibration logs.
Such routine records are highly likely to be reliable, and are precisely the type contemplated
as admissible by the public records exception to the rule against hearsay.

State v. Ward, id. In light of the foregoing language, and the testimony at trial properly
authenticating, identifying, and attesting to the routine nature of the document, we can
conclude that the trial court properly admitted the exhibit.
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The contrary finding in State v. Sims (1983), 10 Ohio App.3d 56, may be distinguished. In
Sims, the computer printout was introduced for the purpose of proving that license plates were
stolen, an essential element of the crime, receiving stolen property. Here, the evidence was
admitted as rebuttal evidence only, not to establish a part of the prosecution's case-in-chief.
This assignment of error is not well taken.

VI.

THE COURT COMMITTED PREJUDICIAL ERROR IN DENYING THE DEFENDANT
A FAIR TRIAL BY THE REASON OF THE ADMISSION OF IMPROPER AND
PREJUDICIAL EVIDENCE.

In their sixth assignment of error the appellants argue that the admission of prejudicial
hearsay testimony deprived them of a fair trial. The challenged testimony includes testimony
regarding the computer printout (Exhibit 10), already addressed in Assignment V. Other
testimony challenged under this assignment involved testimony that one of the appellants
produced a welfare card for identification and testimony regarding property removed from the
appellants during the booking process.

Assuming that the admission of this hearsay evidence was en•oneous, the appellant must
demonstrate that he was prejudiced by its admission. The erroneous admission of evidence
will constitute reversible error only where it is prejudicial to the accused. State v. Cowans
(1967), 10 Ohio St. 2d 96; State v. Young (1966), 7 Ohio App.2d 194. Prejudice occurs if
there is a reasonable possibility that the evidence complained of might have contributed to the
conviction. State v. Cowans, supra, at 105.

The appellants have failed to demonstrate that they have been prejudiced. They merely assert
that prejudice occurred. In absence of such a showing, any error was harmless. Assignment VI
is without merit.

VII.

THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN THE COURT
REFUSED TO GRANT MOTIONS FOR JUDGMENT OF ACQUITTAL FOR THE
REASON THAT THERE WAS INSUFFICIENT EVIDENCE TO PERMIT A RATIONAL
FACT FINDER TO CONCLUDE THAT THE DEFENDANT WAS GUILTY OF THE
OFFENSES CHARGED IN THE INDICTMENT.

A) THERE IS INSUFFICIENT EVIDENCE TO SHOW THE DEFENDANT HAD
COMMITTED THE OFFENSE OF AGGRAVATED BURGLARY.

B) THERE IS NO EVIDENCE CONCERNING THE THEFT OF ANY ITEMS.

C) THERE IS NO EVIDENCE TO SUPPORT A CONVICTION FOR POSSESSION OF
CRIMINAL TOOLS.

Appellant Sales also raises the following error as well:
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D) THE VERDICT OF THE JURY, AND JUDGMENT OF THE TRIAL COURT, WERE
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE.

Initially, the appellants contend that the Court used an improved standard in overruling the
motion for judgment of acquittal. Considering the motion the Court stated:

We have a Rule 29 motion, and this Court, under the strictures of the law, cannot, in the
exercise of sound discretion, take from the consideration of the jury a case in which
reasonable minds could differ.

How can it be said in the state of this evidence that reasonable minds could not differ?

(Text at this point missing.)

The appellants argue that this standard enunciated by the trial court is at odds with the
holding in State v. Bridgeman (1978), 55 Ohio St.2d 261. The Court stated in Bridgeman that
a court shall order an entry of judgment of acquittal if the evidence is such that reasonable
minds can reach different conclusions as to whether each material element of a crime has been
proved beyond a reasonable doubt. Although the trial court's statement of the standard or Rule
29 motions was not complete, there is no indication that an improper standard was applied.

Appellants next contend that the trial court relied solely on he concept of propinquity to the
scene of the crime in deciding to submit the case to the jury. The record reflects that this was
not he case. The Court examined the evidence thoroughly, counting among other things,
propinquity. The concept of propinquity was not the sole grounds for overruling the Rule 29
motion.

In this assignment of en•or, the appellants also allege that there was insufficient evidence to
convict. The test for determining the sufficiency of the evidence in a case based solely on
ci?sa.smstantial evidence is whether the evidence precludes all reasonable theories of
inr,ocence. State v. Jacobozzi (1985), 6 Ohio St. 3d 59; State v. Sorgee (1978), 54 Ohio St.2d
464; State v. Kulig (1973), 37 Ohio St.2d 157. We fmd that sufficient evidence was presented
to meet this test.

The appellants were observed in close proximity to the scene of the crime. Upon being

observed, they tried to get rid of a duffle bag in their possession by tossing it into some
bushes. When confronted, they gave conflicting stories as to what they were doing in the area.
Upon being searched, a flashlight with a darkened lens was located on one of them.

(Text at this point missing.)

VIII.

THE COURT COMMITTED PREJUDICIAL ERROR IN INSTRUCTING THE JURY ON
THE LESSER INCLUDED OFFENSES OF BURGLARY AND BREAKING AND
ENTERING.
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?? that the appellants have misstated their assignment of ?? the record reflects that the
appellants' requests for ?? were denied. (Tr. 451-52). Appellants argue that the owner of the
residence was away on vacation, the essential, ?? element between aggravated burglary, and
burglary, ?? likelihood of a person being present, is missing.

The Ohio Supreme Court has held that proof that a permanent or temporary habitation has
been burglarized does not create a presumption that a person is likely to be present. State v.
Wilson (1979), 58 Ohio St.2d 52, 59. However, this court has noted that:

Likelihood of presence, however, will rarely if ever be supported by direct evidence; it must
be reconstucted after the fact from all the surrounding circumstances. Among these
circumstances are the character of the structure, its residential nature, and the hour of the day
or night the offense took place.

State v. Crews (Aug. 18, 1983), Cuyahoga App. No. 45792, unreported, at 3.

Despite the evidence showing that the homeowner was on vacation, we cannot accept the
appellants' argument. The occupied structure in question was a private residence. There was
no evidence indicating that the house was uninhabited or that its owners were away. On the
other hand, the evidence does indicate that the owner had given keys to a neighbor so he
could check on the house. The neighbor could have been present. The owners might have
terminated their trip and retumed early. Such possibilities may be considered in determining
whether there was a likelihood of someone being present. See State v. Green (June 24, 1976),
Cuyahoga App. No. 35038, unreported; State v. Doss (Apr. 1, 1976), Cuyahoga App. No.
34697, unreported.

In view of this, we find the trial court properly refused an instruction on burglary under the
circumstances, and therefore find no merit as to this part of the assignment of error.

Appellants also argue that they were entitled to an instruction on breaking and entering as
defined under R.C. Section 2911.13. That section states:

(A) No person[,] by force, stealth, or deception, shall trespass in an unoccupied structure,
with purpose to commit therein any theft offense as defined in section 2913.01 of the Revised
Code, or any felony.

(B) No person shall trespass on the land or premises of another, with purpose to commit a
felony.

(C) Whoever violates this section is guilty of breaking and entering, a felony of the fourth
degree.

The distinction between burglary and breaking and entering is whether the structure in

question is occupied or unoccupied. An occupied structure is defined by statute, R.C. Section
2909.01, as follows:

As used in sections 2909.01 to 2909.07 of the Revised Code, an "occupied structure" is any
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house, building, outbuilding, watercraft, aircraft, railroad car, truck, trailer, tent, or other
structure, vehicle, or shelter, or any portion thereof, to which any of the following applies:

(A) Which is maintained as a permanent or temporary dwelling, even though it is temporarily
unoccupied, and whether or not any person is actually present;

(B) Which at the time is occupied as the permanent or temporary habitation of any person,
whether or not any person is actually present;

(C) Which at the time is specially adapted for the ovemight accommodation of any person,
whether or not any person is actually present;

(D) In which at the time any person is present or likely to be present.

This statute, as interpreted by the Ohio Supreme Court, is to be read disjunctively; therefore,
only one of the definitions need be met to constitute an occupied structure. State v. Wilson
(1979), 58 Ohio St.2d 52, 56. Since the Fritz residence clearly fell within either subsection
(A) or (B) at the time of the offense, it was an occupied structure and the trial court properly
refused a breaking and entering instruction.

This assignment of error is overruled.

IX.

THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN THE COURT
INSTRUCTED THE JURY CONCERNING THE EVIDENTIARY PRESUMPTIONS
WITH RESPECT TO THE OFFENSE OF POSSESSION OF CRIMINAL TOOLS.

The appellants' initial argument under this assignment of error is that the evidence of the case
was not sufficient to allow an instruction regarding prima facie evidence. The statute, R.C.
Section 2923.24, goveming possession of criminal tools provides that there is prima facie
evidence of criminal purpose where:

(1) Possession or control of any dangerous ordnance, or the materials or parts for making
dangerous ordnance, in the absence of circumstances indicating such dangerous ordnance,
materials, or parts are intended for legitimate use;

(2) Possession or control of any substance, device, instrument, or article designed or specially
adapted for criminal use;

(3) Possession or control of any substance, device, instrument, or article commonly used for
criminal purposes, under circumstances indicating such item is intended for criminal use.

In light of the evidence: the darkened lens of the flashlight which was concealed under
appellant Robinson's sweater, the duffle bag which was tossed into the bushes and the
conflicting explanations as to why the appellants were on the Zell property, there was
sufficient evidence to wanant an instruction on prima facie evidence.
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The appellants further contend that the instructions given by the trial court failed to follow
precedent as set down by the Ohio Supreme Court in State v. Cummings (1971), 25 Ohio
St.2d 219. The Court in Cummings stated:

1. Prima facie evidence is such evidence as is sufficient in a criminal case to establish the fact
of guilt, and, if believed by the trier of the facts, it is sufficient for that purpose, unless
rebutted or the contrary proved.

2. Prima facie evidence must be considered and weighed by the trier of the facts. After such
reflection, the trier of the facts may determine that the prima facie evidence, alone, is
sufficient to establish a fact.

State v. Cummings (1971), 25 Ohio St.2d at 219. The trial court instructed the jury as follows:

Prima facie evidence is such evidence as is sufficient in a criminal case to establish the fact
of guilt, if believed by you, unless it is rebutted or the contrary is proven.

Prima facie evidence must be considered and weighed by you after consideration of all the
evidence. After the consideration of all the evidence, you may determine, but you are not

required to do so, whether the prima facie evidence alone is sufficient to establish a fact
beyond a reasonable doubt.

(Tr. 443).

The court did not instruct the jury that prima facie evidence establishes a fact, which was the
practice disapproved in Cummings. The jury instructions were consistent with the holding in
Cummings and therefore this argument is without merit.

X.

THE DEFENDANT WAS DENIED DUE PROCESS OF LAW WHEN THE COURT
INSTRUCTED THE JURY UPON A THEORY OF AIDING AND ABETTING WHICH
WAS NOT ALLEGED IN ANY OF THE CHARGING PAPERS IN THIS CAUSE.

In their tenth assignment of error the appellants argue that the trial court erred in instructing
the jury on aiding and abetting when the indictment charged him as a principal offender. This
is a meritless argument. The statute on complicity, R.C. Section 2923.03, specifically states a
charge of complicity may be stated in terms of the complicity statute or in terms of the
principal offense. Therefore, the action taken by the trial court was in compliance with the
statute. Furthermore, the case law in this area states that where a defendant is properly
indicted as a principal offender, a court may properly instruct a jury on the question of aiding
and abetting. See, State v. Kennedy, Jr. (Oct. 21, 1971), Cuyahoga App. No. 30311,
unreported; Homsby v. State (1928), 29 Ohio App. 495. This assignment of error is overruled.

XI.

THE COURT COMMITTED PREJUDICIAL ERROR IN IMPOSING THE SENTENCES

15



FOR AGGRAVATED FELONIES AND ALSO FOR INDEFINITE SENTENCES.

A) THE COURT ERRED IN IMPOSING SENTENCE OF ACTUAL INCARCERATION
FOR THE OFFENSE OF AGGRAVATED BURGLARY.

B) THE COURT ERRED IN SENTENCING THE DEFENDANT AS A FELONY FOR
THE THEFT OFFENSE.

C) THE COURT ERRED IN SENTENCING THE DEFENDANT AS TO THE SECOND
AND THIRD COUNTS OF THE INDICTMENT TO INDEFINITE TERMS OF
IMPRISONMENT.

This assignment of error is only raised by appellant Robinson, appellant Sales having only
incorporated assignments one through ten in his brief. Appellant's first argument is that since
his convictions predated the enactment of R.C. 2901.02(A), they may not count as aggravated
felonies and may not therefore serve as a basis for imposing a term of actual incarceration. He
claims that the fact that the term "aggravated felony" was introduced in 1983 and therefore
any conviction prior to that time cannot constitute an aggravated felony.

To accept this argument would require that we disregard the very language of the statute,
which states in pertinent part:

(b) If the offender has previously been convicted of or pleaded guilty to any aggravated
felony of the first, second, or third degree, aggravated murder or murder, or any offense set
forth in any existing or former law of this state, any other state, or the United States that is
substantially equivalent to any aggravated felony of the first, second, or third degree or to
aggravated murder or murder, the minimum term shall be imposed as a term of actual
incarceration of ten, eleven, twelve, thirteen, fourteen, or fifteen years, and the maximum term
shall be twenty-five years.

The statute itself states that a previous conviction under former law which is substantially
similar to an aggravated felony is a sufficient basis for imposing a term of actual
incarceration. This argument is without merit.

The appellant further argues that the Court improperly sentenced him to three to ten years for
the theft offense. He asserts that the record shows that the value of the property, which
constituted the basis for the charge was less than $300. (Tr. 321). This assertion is conect,
however, it does not preclude a felony sentence. Revised Code Section 2913.02(B) provides
that under certain circumstances a theft of property valued at less than $300 may still
constitute a felony. That section provides in pertinent part:

(B) Whoever violates this section is guilty of theft. If the value of the property or services
stolen is less than three hundred dollars, a violation of this section is petty theft, a
misdemeanor of the first degree. If the value of the property or services stolen is three
hundred dollars or more and is less than five thousand dollars, or if the property stolen is any
of the property listed in section 2913.71 of the Revised Code, or if the offender has previously
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been convicted of a theft offense, a violation of this section is theft, a felony of the fourth
degree. If the value of the property or services stolen is five thousand dollars or more, or if the
offender has previously been convicted of two or more theft offenses, a violation of this
section is grand theft, a felony of the third degree. If the property stolen is a motor vehicle, as
defined in section 4501.01 of the Revised Code, or the proceeds of a motor vehicle insurance
policy, a violation of this section is grand theft of a motor vehicle or grand theft of motor

vehicle insurance proceeds, a felony of the third degree.

In view of the appellant's prior convictions, he was properly sentenced for a conviction of

grand theft.

Finally, the appellant argues that he was improperly sentenced to indefmite terms of
imprisonment for his conviction on the theft offense and the possession of criminal tools
offense. He contends that the imposition of indefmite sentences requires both violence and
prior convictions. This is not the case. The goveming statute, R.C. Section 2929.11(D),

provides in pertinent part:

(D) Whoever is convicted of or pleads guilty to a felony of the third or fourth degree and did
not, during the commission of that offense, cause physical harm to any person nor make an
actual threat of physical harm to any person with a deadly weapon and who has not previously
been convicted of an offense of violence, as defined in section 2923.11 of the Revised Code,
shall be imprisoned for a definite term, and, in addition, may be fined or required to make

restitution.

Therefore, under the statute to qualify for a definite sentence there must have been an
absence of both violence and prior convictions of offenses of violence. In light of the
specifications of prior convictions involving violence listed on the indictment, the appellant
did not qualify for a defmite sentence. He was properly sentenced. This assignment of error is

without merit.

XI. THE TRIAL COURT ERRED IN FAILING TO SUPPRESS CERTAIN ALLEGED
ORAL STATEMENTS OF MR. SALES, GARNERED AS A RESULT OF THE ILLEGAL
ARREST. DESPITE TIMELY AND APPROPRIATE DISCOVERY REQUESTS, THE
STATE DID NOT PROVIDE FULL INFORMATION CONCERNING THESE

STATEMENTS UNTIL JUST BEFORE TRIAL.

In this assignment of error, raised solely by appellant Sales, he argues that his oral statements
should have been suppressed since they were the result of an illegal arrest. Since his argument
regarding the legality of the arrest rests entirely upon the arguments made in assignment two,
we will not address this again but state that the arrest under the circumstances was proper and

the argument is therefore without merit.

Appellant Sales further contends that the State's late compliance with discovery deprived him
of an adequate opportunity to prepare a defense. This argument is without merit. The record
indicates that defense counsel had been made aware of appellant's oral statements prior to
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their actual receipt of the written summary before trial. (Tr. 17, 19). Additionally, defense
counsel did not raise an objection on this ground prior to trial (Tr. 35-36), nor at the time the
statement was admitted into evidence (Tr. 254). A reviewing court will not rule on an error

not raised in the court below. Stephenson v. State (1928), 119 Ohio St. 349.

For the foregoing reasons, the appellants' convictions are affirmed.

It is ordered that appellee(s) recover of appellant(s) their costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Common Pleas Court

to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of

Appellate Procedure.

MARKUS, P.J., CONCURS IN JUDGMENT ONLY; AND PRYATEL J., DISSENTS (See

Dissenting Opinion Attached)

N.B. This entry is made pursuant to the third sentence of Rule 22(D), Ohio Rules of
Appellate Procedure. This is an announcement of decision (see Rule 26). Ten (10) days from
the date hereof this document will be stamped to indicate journalization, at which time it will
become the judgment and order of the court and time period for review will begin to run.

DISSENTING OPINION

I respectfully dissent from the majority on the ground that the guilt of Robinson and Sales as
to the aggravated burglary, grand theft and possession of criminal tools charges was not

proven beyond a reasonable doubt.

The appellants were arrested on the evening of November 23, 1983 and were incarcerated
until their trial on October 5, 1984. Furthermore, the goods they are charged with stealing
were not found until about 1:00 p.m. November 24, 1983-the day following their arrest. No
glass particles reflecting a break-in were found on appellants nor any fingerprints on the
"stolen" material. They had nothing in their possession from the Fritz household. No evidence
was offered by the state to link the appellants with the burglary of the television set, radio,
coins and jewelry found outside the house except for appellants' presence in the neighborhood
the night before the burglary was discovered. The shoe print found in the burgled house,
according to the state's expert had no special identifying characteristics which would enable
her to say that the print definitely was made by Sales' tennis shoe. The most the expert could
say was that the shoe print was consistent with the size and general pattern characteristics of
Sales' shoes. The only testimony explaining the blackened flashlight offered by the state was

that its purpose is "to shine light, but a dim amount of light."

Thus, in order to find appellants guilty of the aggravated burglary and grand theft charges it

is necessary to draw inferences upon inferences, a process which is impermissible in the law.
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McDougall v. Glenn Cargage Co. (1959), 169 Ohio St. 522.

For a theory consistent with guilt, we must infer that because appellants told inconsistent
stories, one threw a duffle bag (the contents, if any, were never revealed) into the bushes and
Robinson possessed a blackened flashlight, they were in the neighborhood for a criminal
purpose. Upon that inference, we must build another inference that because a burglary was
discovered the next day at a house near the area where appellants were arrested that it
necessarily occurred before their arrest. Then we must infer that because appellants were in
the neighborhood for a criminal purpose that they burglarized the Fritz home. Other
inferences are that because the shoe print could be that of Sales, it was his since the appellants
were in the neighborhood the night before for a criminal purpose. Nor was the presence four
blocks away of an automobile registered to Sales' sister necessarily incriminating.

Sales' comment to the detective ("So you have my shoe print, so what? Don't most burglars
wear something on their hands?") is a far cry from an admission, especially since his shoes
were taken from him and prints made for comparison purposes. Nor did police testify that
they found any evidence of a burglary in the neighborhood on the night of the appellants'
arrest. Surely, if police had made even a cursory search of the connecting yard they would
have noticed outside a television set, radio and filled pillow case resting beside an outside
stairway. That is, they would have found the burgled goods if the burglary had occurred

before appellants were incarcerated and held for trial.

There is only a slim reed of circumstantial evidence to link appellants to the Fritz burglary.
Certainly throwing a duffle bag (no evidence of any contents) into the bushes and giving
conflicting explanations for their presence in the neighborhood, etc., do not rise to the level of

proof beyond a reasonable doubt that appellants committed the burglary.

The prime evidence here-appellants' presence in the neighborhood where a burglary was
discovered the day after their incarceration and a footprint that could be Sales'-is highly
circumstantial. In State v. Kulig (1974), 37 Ohio St. 2d 157, 159, the court said:

* * * Although it is not ordinarily the function of this court to weigh evidence developed at
trial, it may do so in order to determine whether that evidence is of sufficient probative force
to support a finding of guilt beyond a reasonable doubt, which is required for conviction in a
criminal case. State v. Murphy (1964), 176 Ohio St. 385; State v. Petro (1947), 148 Ohio St.
473; Atkins v. State (1926), 115 Ohio St. 542.

The Kulig court added at 160:

It is settled that where circumstantial evidence alone is relied upon to prove an element
essential to a finding of guilt, it must be consistent only with the theory of guilt and
irreconcilable with any reasonable theory of innocence. State v. Sheppard (1955), 100 Ohio
App. 345; Carter v. State (1915), 4 Ohio App. 193. If such evidence is as consistent with a
theory of innocence as with a theory of guilt, the doubt must be resolved in favor of the theory

ofinnocence.

19



I also take note that the bar against drawing inferences from inferences must be even more

stringently applied in criminal cases. State v. Ebright (1983), 11 Ohio App. 3d 97.

In my judgment, the defendants were not proven guilty beyond a reasonable doubt.
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