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EXPLANATION OF WHY THIS IS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case presents a critical and very serious issue concerning the admission of

subsequent other acts evidence in child-victim rape cases. When sexual conduct is committed

against a minor child over a period of years and across State lines, the defendant's subsequent

"other acts" of sexual conduct or contact against that same child victim must be found relevant

and admissible at trial under Ohio's Evidence Rule 404(B).

In this case, the defense asserted that the accused never had sexual conduct with the

victim. The State presented evidence of subsequent other acts that proved defendant did have an

ongoing sexual relationship with the child beyond the indicted offenses-and that defendant, in

fact, fathered the infant birthed by the victim when the victim was just sixteen years old. To the

extent that a defendant's subsequent other acts are relevant in proving his identity as the

perpetrator and establish his motive, scheme and the absence of any mistake, Evid. R. 404(B)

specifically permits their admission. Yet, the Eighth District Court of Appeals has reversed this

defendant's rape conviction. State v. Wright, Cuyahoga App. No. 93068, 201 1-Ohio-3575.

Despite finding that "it would have been possible to prove that Wright committed the

crimes against S.P. in Cuyahoga County without necessitating the introduction of evidence

regarding what happened in West Virginia and Tennessee" (Id. at ¶ 50) the appellate court held

"we cannot conclude that the admission of the other acts testimony was harmless beyond a

reasonable doubt." Id. at ¶ 56.

When the State prosecutes the highly sensitive, especially difficult, and particularly

challenging cases involving delayed disclosure of long-term, continued sexual assaults against a

minor, a defendant's subsequent "other acts" of sexual conduct or contact against the same

victim must be admitted to prove identity, motive, scheme, and absence of mistake by the

1



accused. Therefore, the State of Ohio respectfully seeks jurisdiction in this Honorable Court and

requests this Court review and adopt its proposition of law.

STATEMENT OF THE CASE

Wesley Wright was indicted with four counts of Unlawful Sexual Conduct with a minor

in violation of R.C. 2907.04(A) and one count of Rape in violation of R.C. 2907.02(A)(1)(b).

On July 20, 2007 a capias was issued and Wright was arrested on March 25, 2008.

In July of 2008, Wright's attorney requested withdrawal from the case citing irreparable

differences-a motion that Wright joined. Counsel was permitted to withdraw and a second

attomey was appointed to represent Wright. In November of 2008, Wright's second attorney

was permitted to withdraw and a third attorney appointed. The first pretrial with Wright's third

attorney was held in December of 2008.

On February 10, 2009, a jury trial commenced and three days later the jury returned its

verdict of guilty on each count in the indictment. Wright was sentenced to twenty-five years in

prison.

Wright appealed his convictions to the Eighth District Court of Appeals. Upon review,

and despite the overwhelming evidence of guilt, the appellate court held "Wright's rape

conviction is reversed and the matter is remanded for further proceedings." State v. Wright,

Cuyahoga App. No. 93068, 2011 -Ohio-3575, ¶ 58.

Presently, the State seeks jurisdiction in this Supreme Court.

STATEMENT OF FACTS

The victim, S.P. testified that she was born May 29, 1989 (Tr. 263). She first met Wright

when he began dating her mother (Tr. 266). She was eleven or twelve at the time and she and

her family were living with her grandmother (Tr. 266). After that, she lived with her family at

2



various locations with various people, including a family friend named Laroy, a family friend

named Miranda, a shelter on the west side of Cleveland, her Aunt's house, a townhouse on

Whitney Road on the east side of Cleveland, and eventually West Virginia (Tr. 278-279).

S.P. got along with Wright immediately and described their relationship as "friends." (Tr.

268). Their relationship changed quickly when she was twelve years old. She began to feel

emotionally attached to Wright and felt she was in love with him (Tr. 270). S.P. and Wright

began to have sexual intercourse when she was still twelve years old, specifically a month or two

before her thirteenth birthday (Tr. 271).

The first time S.P. was still living with her grandmother on the west side when her

mother went to work (Tr. 272). Wright was watching her and brought her along to a friend's

house where he was using the computer (Tr. 272). S.P. was on the bed in a different room when

Wright came into the room, removed her clothing and had sexual intercourse with her (Tr. 272).

From that point on she described the frequency of their sexual encounters as nearly every day,

and at various locations (Tr. 273-274). Wright regularly watched the children while their mother

was at work, sometimes taking S.P. out of school, providing him the opportunity to commit these

acts (Tr. 281,345).

There were two additional incidents at Wright's sister's house in the living room and in

her son's bedroom (Tr. 275, 279). They would also have sexual intercourse at Miranda's house

on the floor of the living room where there was no furniture (Tr. 280). They had sex at that

location many different times (Tr. 280). Finally, the two had sexual intercourse at the townhouse

on Whitney Road in both the living room and the master bedroom (Tr. 283).

When S.P. was fifteen she went to stay with her grandparents in West Virginia (Tr. 284).

After one month, Wright began to frequently travel to West Virginia to visit (Tr. 284). The
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sexual encounters did not innnediately pick back up again as it was difficult for them to be alone

at her grandmother's (Tr. 284). However, they did manage to have sex a few times at that

location (Tr. 284). The family soon moved again into their own apartment in West Virginia (Tr.

285, 467). There they were free to have sex throughout the day while her mother was at school

(Tr. 285). The last time Wright and S.P. had sex was near her sixteenth birthday, just prior to her

moving in with her father in Beckley, West Virginia (Tr. 287). She stayed with her father for a

short time until she discovered she was pregnant.

S.P. moved one final time to live with her Uncle in Tennessee. There she went through

her pregnancy and eventually gave birth on November 11, 2005, at sixteen years old (Tr. 289,

377). It was at a child advocacy center in Tennessee that she disclosed the identity of the father

and the extent of their sexual encounters to Ginger Fitting (Tr. 291). Buccal swabs were taken of

S.P. and her child at that time (Tr. 291).

In February 2006, S.P. returned to Cleveland to make a police report (Tr. 294). At that

time her mother had just given birth to a baby fathered by Wright (Tr. 294, 410). She went back

to Tennessee to stay with her uncle, but returned to live in Cleveland in 2007.

On cross examination S.P. was extensively questioned about her age at certain points of

her life, specifically how old she was while in certain grades (Tr.301-325). She maintained

throughout that she met Wright in the seventh grade while attending Marcus Garvey junior high,

while living with her family at her grandmother's home in East Cleveland (Tr. 321). She

testified again that she was twelve years old at that time (Tr. 321), and that the year was 2001 to

2002 (Tr. 325-326). S.P. then repeated the seventh grade while still in the Cleveland area when

she was thirteen to fourteen years old, then moved to West Virginia to complete the eighth grade

when she was fourteen to fifteen years old (Tr. 321). S.P. also clarified that although she was
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living with her grandmother when she met Wright, they had later moved to their friend

Miranda's house, where she celebrated her thirteenth birthday (Tr. 341).

Eula Horton, the victim's aunt, testified that she met Wright when he was staying with

S.P. and her mother in West Virginia (Tr. 377). She discovered that Wright was the father when

S.P. moved to Tennessee and disclosed to the child advocacy center.

Cynthia Jackson, the victim's mother, testified that she and her family moved quite

frequently (Tr. 412-414). She verified that she lived with her mother in East Cleveland while

S.P. went to Marcus Garvey Academy (Tr. 414). While living there she met Wright in 2003 at

the Park Avenue Lounge (Tr. 415). They later moved in with friends at various locations

throughout the city (Tr. 414, 423). While living at Miranda's house, she worked second shift at a

company called Progressive Plastics (Tr. 420). Wright would often watch her children during

those times (Tr. 420).

Ms. Jackson remained with Wright, despite finding out in 2007 about his sexual activities

with her daughter (Tr. 436). At some point, when S.P. returned to Cleveland, Ms. Jackson had

Wright leave the home, but still maintained contact (Tr. 438). Ms. Jackson spoke to Wright

frequently between March 25, 2008 and July 14, 2008 (Tr. 438). In their conversations she was

told by Wright that she and her daughter should not talk to the prosecuting attomey (Tr. 440).

They often discussed the dates that they met and tried to narrow it down to a year because of the

importance of the year and S.P.'s age (Tr. 440). They had discussions about the case getting

dropped and about S.P. making another statement to the judge (Tr. 445-446).

Det. Ginger Fitting testified that she worked with the Clarksville Police Department

dealing with child abuse cases (Tr. 478). She watched on closed circuit television the forensic

interview of S.P. (Tr. 480). She described the interview procedure as a child friendly interview,
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using non leading questions (Tr. 480). Det. Fitting also swabbed the mouths of S.P. and her baby

at that time for later DNA comparison (Tr. 483). All evidence she collected, the interview and

the swabs, was then sent by certified mail to the authorities in Cleveland and West Virginia (Tr.

483, 488).

Det. Daniel Ross testified that he was first assigned to investigate this case after the

victim's mother, Ms. Jackson reported to the police in February 2006, that her daughter had been

sexually assaulted (Tr. 493). He could not interview the victim directly as she had gone back to

Clarksville Tennessee to stay with relatives after the initial report was made (Tr. 494). As a

result, he made a request of the Clarksville Police Department to conduct the interview and

obtain oral swabs (Tr. 495). That occurred in April 2007 (Tr. 496). Detective Ross then

obtained oral swabs from Wright and sent them to BCI in Richfield for analysis (Tr. 498).

Elizabeth Burkhalter testified that she knew Wright for six years (Tr. 502). They met in

April 2002 and soon became sexually involved (Tr. 502). She verified that Wright would often

come to her house during the day while she was at work (Tr. 504-505). She recalled two

different occasions when she came home to find Wright there with S.P. alone (Tr. 506). She

found them once in her bedroom and once in the living room (Tr. 510). Eventually she told

Wright to stop bringing S.P. over if there are no other children present (Tr. 506-509).

Melissa Zielaskiewicz from BCI in Richfield testified that she conducted the DNA

analysis in this case (Tr. 522). She received the standards from Wright, S.P., and her baby J.P.

(Tr. 523). With those swabs she was able to determine that Wright could not be excluded as the

biological father of the child J.P. (Tr. 525).
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Sgt. Richard Sanders testified that he took the initial report from Ms. Jackson and S.P. in

February 2006 (Tr. 533). Ms. Jackson reported that her daughter had been raped by Wright (Tr.

533) and that she dated Wright from February 2002 until 2005 (Tr. 533-534).

LAW AND ARGUMENT

PROPOSITION OF LAW No. I:
When the State prosecutes charges involving long-term, continued sexual assault of a
minor, the defendant's subsequent "other acts" of sexual conduct or contact against the
same minor victim are admissible as they prove identity, motive, scheme, and absence of

mistake by the offender.

When sexual conduct is committed against a minor child over the span of several years,

subsequent "other acts" of sexual conduct or contact by the defendant against that same child are

admissible at trial. All such acts must be admissible to the extent that they prove the identity of

the offender and establish the offender's motive, as well as demonstrate scheme and the absence

of any mistake. Ohio's Evidence Rule 404(B) specifically allows the admission of a defendant's

subsequent other acts in these instances.

In this case evidence of subsequent "other acts" that were committed by Wright against

the victim was admitted at trial. The other acts included that, even after S.P. moved out of the

State of Ohio, Wright continued his sexual conduct against her. Further, the sexual conduct

between Wright and S.P. was long-term. Wright established a relationship and began assaulting

S.P when she was twelve years old and continued to do so until she was nearly sixteen years

old-at which time S.P. became pregnant. Finally S.P., at the age sixteen, gave birth to a infant

fathered by Wright while she was residing in the State of Tennessee. It was upon the infant's

birth, that Wright's multiple criminal offenses against S.P. were finally disclosed by her to

Tennessee authorities.



Although only being tried for the sexual conduct that he committed against S.P. in

Cuyahoga County in the State of Ohio, the long-term, continued, and ongoing nature of Wright's

offenses against S.P., which spanned years and States, was admissible under Evid. R. 404(B).

Wright's subsequent "other acts" were admissible for the following reasons: although the

defense asserted that Wright never had sexual conduct with the victim, the evidence submitted

proved with scientific certainty Wright's identity as a person who had sexual conduct with S.P.

in that he fathered the infant whom S.P. birthed when she was sixteen. Further, the evidence of

Wright's subsequent acts also established his motive and scheme in that he had an ongoing

relationship with S.P. which prompted him to indulge in criminal sexual behavior. The

subsequent other acts evidence also established the absence of any mistake on Wright's part as to

any elements of the crimes charged. Moreover, Wright's subsequent other acts were inextricable

related to the indicted offenses in that they provided a complete picture and explained the

sequence of events as well as S.P.'s delayed disclosure of the crimes.

Ohio Rule of Evidence 404 is labeled "Character evidence not admissible to prove

conduct; exceptions; other crimes." This rule indicates that, generally, a person's other acts are

not admissible to prove "the character of a person in order to show action in conformity

therewith." State v. Elliot (1993), 91 Ohio App.3d 763, 770, 633 N.E.2d 1144; Evid.R. 404.

However Subsection (B) of this Rule designates several lawful purposes for which an exception

to the rule is allowed. Subsection (B) specifies that evidence of a person's other crimes, wrongs

or acts may "be admissible for other purposes, such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence of mistake or accident." Evid. R. 404(B).

Evidence of other acts may also be admissible to establish an element of the crime. State v.

Smith (1990), 49 Ohio St.3d 137, 139-140, 551 N.E.2d 190.
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The Ohio Legislature enacted a similar provision in R.C. § 2945.59 which states:

R.C. 2945.59: Proof of defendant's motive
In any criminal case in which the defendant's motive or intent, the absence
of mistake or accident on his part, or the defendant's scheme or plan, or
system of doing an act is material, any acts of the defendant which tend to
show his motive or intent, the absence of mistake or accident on his part,
or the defendant's scheme plan or system in doing the act in question may
be proved, whether they are contemporaneous with or prior or subsequent
thereto notwithstanding that such proof may show or tend to show the
commission of another crime by the defendant.

This Supreme Court examined the use of Evid. R. 404 (B) other acts exceptions in State v. Curry

(1975), 43 Ohio St.2d 66 and specified:

`Scheme, plan or system' evidence is relevant in two general factual
situations. First, those situations in which the `other acts' form part of the
immediate background of the alleged act which forms the foundation of
the crime charged in the indictment. In such cases, it would be virtually
impossible to prove that the accused committed the crime charged without
also introducing evidence of the other acts. To be admissible pursuant to
this sub-category of 'scheme, plan or system' evidence, the `other acts'
testimony must concern events which are inextricably related to the

alleged criminal act.
Identity of the perpetrator of a crime is the second factual situation in
which `scheme, plan of system' evidence is admissible. One recognized
method of establishing that the accused committed the offense set forth in
the indictment is to show that he has committed similar crimes within a
period of time reasonably near to the offense on trial, and that a similar
scheme, plan or system was utilized to commit both the offense at issue

and the other crimes.

Curry at 73. In fact, this Supreme Court upholds the State's right to rely on relevant evidence of

a defendant's other acts provided it meets the criteria of 404(B). State v. Broom (1988), 40 Ohio

St. 3d 277, State v Davis (1991), 62 Ohio St. 3d 326.

Previously, the Eighth District Court of Appeals found that evidence regarding prior acts

of molestation upon other individuals or family members, even if not included in the indictment,

was material in establishing a defendant's pattern of conduct. State v. Ervin, Cuyahoga App. No.

80473, 2002-Ohio-4093; State v. Cornell (Nov. 27, 1991), Cuyahoga App. No. 59365. In Ervin,
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the appellate court allowed testimony of the defendant's daughters as demonstrating a pattern of

engaging in sexual conduct with young female family members, while occupying a position of

trust and authority. Id. at ¶ 51.

In the instant case, the Eighth District reviewed the admission of Wright's subsequent

other acts and reversed his rape conviction. This time the Court held, "we conclude that the

improper admission of the other acts testimony cannot be considered harmless error :" State v.

Wright, supra, at¶ 55.

The evidence of Wright's sexual acts upon S.P. subsequent to the crimes alleged in the

indictment show the common scheme by his continuing to have sex with S.P. even when she

moved to out of the State. These acts are inextricably related, as they are an immediate

continuation of his conduct from when S.P. was living in Cleveland and they clearly illuminate

the entire picture and scope of Wright's criminal behavior.

The subsequent acts of sexual conduct with S.P. also proved Wright's identity as the

perpetrator of the crimes alleged in the indictment. Wright pled not guilty to the indictment. He

denied responsibility and proceeded to a jury trial. The appellate court noted "Wright, through

counsel, admitted knowing S.P. but denied any sexual conduct with her." State v. Wright, supra,

at ¶ 52. When a defendant denies the indicted offenses, the State must prove beyond a

reasonable doubt that the conduct occurred, and that the accused is the person who committed it.

In order to meet its burden in this case, the State properly relied upon the DNA evidence because

it completely invalidated and disproved the defense suggestion that Wright never engaged in

sexual conduct with the victim. The fact that Wright was scientifically proven to be the father of

the baby that S.P. conceived when she was living in West Virginia was highly relevant.
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The evidence of Wright's numerous and very similar subsequent acts of sexual conduct

with S.P. demonstrated his pattern of conduct in using his position of trust to perpetrate the

crimes against S.P. while she was living in Cleveland. The repetitive nature of Wright's

subsequent acts discounted any theory of mistake as to any element of the indicted offenses. The

relationship Wright built with S.P. gave rise to his strong motivation, no matter how perverse and

disturbing, to commit sexual conduct against the victim. It was Wright's ongoing relationship

that induced and impelled him to repeatedly indulge in the criminal acts. The evidence of

Wright's subsequent acts completed the picture of the events between this victim and offender,

including the delayed disclosure by S.P. Therefore, Wright's relationship and compulsion to

continue to commit subsequent criminal acts was inextricably related to his culpability in the

offenses charged.

As the evidence of Wright's sexual acts committed in West Virginia prove his identity as

the perpetrator, as well as an inextricably related motive, scheme, and pattern of sexual conduct,

this evidence was properly introduced under Evid.R. 404(B). The decision to find evidence

relevant and admissible is discretionary with the trial court. Upon appeal, a reviewing court

must examine the trial court's decision regarding the admission of the evidence for an abuse of

discretion. State v. Noling, 98 Ohio St. 3d 49, 64, 2001-Ohio-1290.

Yet, in this case, the appellate court reversed Wright's rape conviction in this child-

victim case. Despite determining that "it would have been possible to prove that Wright

committed the crimes with S.P. in Cuyahoga County without necessitating the introduction of

evidence regarding what happened in West Virginia and Tennessee" (State v. Wright, supra, ¶

50) the appellate court held "we cannot conclude that the admission of the other acts testimony

was harmless beyond a reasonable doubt." Id. at ¶ 56.
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The Eighth District's decision in Wright denies the State use of relevant probative

evidence of identity, motive, scheme and absence of mistake. Ohio law must be clear that

subsequent "other acts" are admissible where they support a legitimate legal purpose. In order to

salvage and preserve the prosecution's ability to rely on subsequent other acts in the presentation

of its most sensitive child-victim sexual assault cases, and in order to protect our most vulnerable

and defenseless of victims, the State respectfully seeks jurisdiction in this Court.

CONCLUSION

The State of Ohio respectfully requests this Honorable Supreme Court of Ohio accept

jurisdiction of this matter and review and adopt the State's proposition of law.

Respectfully submitted,

WILLIAM D. MASON
CUYAHOGA COUNTY PROSECUTOR

BY:
T ,N L. SOBIESKI (00'v 1523)gR

Assistant Prosecuting Attorney
1200 Ontario Street, 8th Floor
Cleveland, Ohio 44113
216.443.7800
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Wesley Wright
Inmate No. A463-038
Mansfield Correctional Institution
P.O. Box 788
Mansfield, Ohio, 44901

And

R. Brian Moriarty
Counsel for Wesley Wright
2000 Standard Building
1370 Ontario Street
Cleveland, Ohio 44113
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KATHLEEN ANN KEOUGH, J.:

{¶ 1} Defendant-appellant, Wesley Wright, appeals from the trial

court's judgment, entered after a jury verdict, finding him guilty of rape and

sexual contact with a minor and sentencing him to 25 years in prison.

Finding merit to the appeal, we vacate in part and reverse and remand for a

new trial.

1. Facts and Procedural Background

{112} In July 2007, Wright was indicted for one count of rape, in

violation of R.C. 2907.02(A)(1)(b), and four counts of unlawful sexual conduct

with a minor, in violation of R.C. 2907.04(A), that had allegedly occurred

between May 29, 2002 and July 31, 2004. The court issued a capias and

Wright was arrested on March 25, 2008.

{¶ 3} The court subsequently allowed Wright's first and second

court-appointed lawyers to withdraw from the case; the court appointed a

third attorney on November 24, 2008. A jury trial commenced on February

10, 2009.

{¶ 4} The victim, S.P., who was 19 years old at the time of trial,

testified that she was born on May 29, 1989. She stated that she first met

Wright when she was 12 years old and in the seventh grade, when her

mother, Cynthia Jackson, began dating him. She recalled that she, her
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mother, and her sister were living at the home of Jackson's foster parents at

the time.

{¶ 5} S.P. testified that she and her family moved from place to place

and lived with various people over the next several years, including a family

friend named Laroy; Jackson's friend Miranda Graham; a shelter on the west

side of Cleveland; S.P.'s aunt; a townhouse on the east side of Cleveland; and

eventually, West Virginia.

{¶ 6} S.P. testified that as the family moved from place to place, Wright

often stayed with them. S.P. stated that at first she thought of Wright as a

friend, but their relationship eventually changed. She said that when she

was "twelve going on thirteen," she "started liking him like emotionally" and

that "he was like the first person I fell in love with."

{¶ 7} S.P. testified that she did not remember the exact date when she

first had intercourse with Wright, but recalled that it occurred a month or

two before her thirteenth birthday. She stated that she knew when it

happened because she remembered her thirteenth birthday party and who

was present. According to S.P., the party was given by a friend of her

mother's and was a joint celebration of her birthday and another friend's

birthday.

{¶ S} S.P. stated that her first sexual encounter with Wright occurred

while she and her family were living at Miranda Graham's apartment. She
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said that on the day in question, she and her sister were in Wright's care

while her mother was working. Wright drove them to his friend Elizabeth

Burkhalter's one-bedroom apartment to use her computer; Elizabeth was not

at home.

{¶ 9} S.P. testified that she went into the bedroom, where Wright was

working on the computer, to lie down. Her sister stayed in the living room.

Wright left the bedroom briefly; when he returned he began touching S.P. and

removing her clothes. S.P. confirmed they had intercourse and testified that

"then from there, we just started having sex almost every day."

{¶ lo} Elizabeth Burkhalter, who said she began dating Wright in April

2002, verified that Wright had access to her apartment and would come over

during the day while she was at work. She recalled two different occasions

when she came home and found Wright alone with S.P.; on one occasion she

found them in her bedroom. She eventually told Wright to stop bringing S.P.

to her apartment if no other children were present. Burkhalter testified that

she learned of Wright's relationship with Jackson approximately a year after

she started dating him.

{¶ 11} S.P. stated that she and Wright had intercourse at various

locations over several years as the family moved from place to place.

According to S.P., they had intercourse a few times at Elizabeth Burkhalter's

apartment, frequently at Miranda Graham's apartYrient, twice at the home of
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Wright's sister, and a few times at the family's townhouse. S.P. testified that

her mother continued to date Wright during this time, so S.P. did not tell her

or anyone else about her sexual relationship with Wright.

{¶ 12} In 2004, when S.P. was 15 years old, she and her family relocated

to West Virginia to live with S.P.'s grandparents. Wright frequently traveled

to West Virginia to visit. S.P. testified that she and Wright had intercourse

during one of his visits, but after S.P. and her family moved to an apartment,

she and Wright resumed having intercourse "all the time basically" while

Jackson was at school or working. Their last sexual encounter occurred a

few days before S.P.'s sixteenth birthday, just before S.P. moved to live with

her father.

{¶ 13} S.P. testified that a short time later she learned she was pregnant

and went to live with her uncle in Tennessee. S.P. told her mother, who had

moved back to Cleveland, that the father was someone from Atlanta.

{¶ 14} S.P. gave birth to a son in November 2005. She returned to

Cleveland in February 2006 to visit her mother, who had just given birth to a

baby fathered by Wright. According to Cleveland police officer Richard

Sanders, on February 6, 2006, Jackson, accompanied by S.P., reported that

S.P. had been raped by Wright. Sanders's written narrative of the interview

indicates that Jackson told him that she began dating Wright in February

2002.
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{¶ 15} S.P. returned to Tennessee after making the police report. She

subsequently spoke with authorities from Montgomery County Children's

Services in Clarksville, Tennessee. In a videotaped interview, S.P. revealed

that she believed Wright to be the father of her child. Detective Ginger

Fitting testified that she collected DNA samples from S.P. and her baby and

sent the samples to officials in Cleveland and West Virginia. Subsequent

testing of the samples revealed a 99.99 percent possibility that Wright is the

father of S.P.'s child.

{¶ 16) Jackson testified that she met Wright in late February or March,

2003 and began dating him two weeks later. She confirmed S.P.'s account of

the family's many moves and stated that she did not learn that Wright was

the father of S.P.'s child until 2007, shortly before S.F. moved back to

Cleveland. Jackson testified that she confronted Wright, but he denied that

he had fathered S.P.'s child.

{¶ 171 Jackson admitted that in April 2007, she spoke with Cuyahoga

County Department of Children and Family Services ("CCDCFS") officials

regarding a matter involving S.P.'s sister; however, she denied telling anyone

at CCDCFS that Wright had admitted to a sexual relationship with S.P. and

that he might have fathered S.P.'s child. She admitted, however, that she

told CCDCFS personnel that Wright should not go to jail because S.P.

"wanted it [i.e., intercourse]" and "had feelings" for him.
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{¶ 181 Jackson admitted that Wright telephoned her repeatedly from

March 25, 2008, after he was arrested, to July 14, 2008. Jackson said that

most of the conversations were about their son, but admitted that she and

Wright discussed the date when they met. Jackson testified that one of the

conversations "might have" been a three-way conversation with her, Wright,

and Burkhalter in which they discussed when they met, a date Jackson

stated she knew was "important" to Wright's defense of the charges.

{¶ 19) Over defense counsel's objection, the prosecutor played an audio

recording that contained excerpts of the phone conversations between Wright

and Jackson. In one conversation, Wright discussed marrying Jackson when

the case was over. In another, Wright suggested that Jackson and S.P.

refuse to talk to the prosecutor and that S.P. should change her statement

about what happened.

{¶ 20) No witnesses testified for the defense and the jury subsequently

convicted Wright of all counts as indicted.

II. Unlawful Sexual Conduct With a Minor

{¶ 21) R.C. 2907.04(A), regarding unlawful sexual conduct with a minor,

states that "[n]o person who is eighteen years of age or older shall engage in

sexual conduct with another, who is not the spouse of the offender, when the

offender knows the other person is thirteen years of age or older but less than

sixteen years of age
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{¶22} Under R.C. 2907.04(B)(3), unlawful sexual conduct with a minor

is a fourth degree felony, but "if the offender is ten or more years older than

the other person, unlawful sexual conduct with a minor is a felony of the third

degree." If the offender is less than four years older than the other person,

unlawful sexual conduct with a minor is a first degree misdemeanor.

t¶ 23) In addition to his rape conviction, Wright was convicted of four

counts of unlawful sexual conduct with a minor, with a furthermore clause

alleging that he was ten years older than S.P., which elevated the offenses to

third degree felonies. In his first assignment of error, Wright contends that

the State produced no evidence of his age at trial and no evidence

demonstrating that he was ten years older than S.P. and, hence, because age

is an element of the offense, there was insufficient evidence to support his

convictions, requiring they be vacated. At the least, he argues, the matter

should be remanded for resentencing on misdemeanors of the first degree.

{¶ 24) When a defendant challenges the sufficiency of the evidence, he is

arguing that the State presented inadequate evidence on each element of the

offense to sustain the verdict as a matter of law. State v. Hawn (2000), 138

Ohio App.3d 449, 471, 741 N.E.2d 594. On review for sufficiency, courts are

to assess not whether the State's evidence is to be believed, but whether, if

believed, the evidence against a defendant would support a conviction. State

v. Thompkins, 78 Ohio St.3d 380, 1997-Ohio-52, 678 N.E.2d 541. The
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relevant inquiry is whether, after viewing the evidence in a light most

favorable to the prosecution, any rational trier of fact could have found the

essential elements of the crime proven beyond a reasonable doubt. State u.

Jenks (1991), 61 Ohio St.3d 259, 574 N.E.2d 492, paragraph two of the

syllabus.

{¶ 25} We note at the outset that Wright raises this argument for the

first time on appeal. Our review of the record demonstrates that he made no

objection at trial to the sufficiency of the evidence regarding his age.' A

failure to assert an alleged error in the trial court waives all but plain error.

State u. Awan (1986), 22 Ohio St.3d 120, 489 N.E.2d 277; Crim.R. 52(B).

Plain error exists "if the trial outcome would clearly have been different,

absent the alleged error in the trial court proceedings." State u. Rollins,

Clark App. No. 2005-CA-10, 2006-Ohio-5399. To prevail under the plain

error standard, the substantial rights of the accused must be so adversely

affected that the error undermines the fairness of the guilt determining

process. State u. Bahns, 185 Ohio App.3d 805, 2009-Ohio-5525, 925 N.E.2d

1025, ¶25. We find such plain error here.

'Defense counsel moved for a judgment of acquittal under Ciim.R. 29 at the close of the
State's case. With respect to the rape charge, counsel argued that the evidence was insufficient to
show that S.P. was under the age of 13. With respect to the charges of unlawful sexual conduct with
a minor, counsel argued that the State had not presented sufficient evidence of the time and place

where the alleged acts had occurred.
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{¶ 26} When age is an essential element of an offense, it must be proved

beyond a reasonable doubt. State v. Price (1992), 80 Ohio App.3d 35, 43, 608

N.E.2d 818. Age may be proved by circumstantial evidence, but the jury's

observations of the defendant alone are not sufficient. Id.; State v. Dula

(Jan. 27, 1999), Wayne App. No. 98CA0030; State v. McNeese (Oct. 23, 1995),

Warren App. No. CA93-12-108.

{¶ 27} The State concedes that it presented no direct evidence of

Wright's age at trial, but argues that the record reflects sufficient

circumstantial evidence of his age to support his convictions beyond a

reasonable doubt. It argues that the evidence showed that Wright was over

age 18 at the time of the offense because there was testimony that S.P. met

Wright in 2001 or 2002 when she was 11 or 12 years old, and testimony that

around the same time, Wright "was old enough to go to a drinking

establishment." The State further contends that Burkhalter's testimony that

Wright had already fathered a child when she met him in 2002 established

that Wright was ten years older than S.P. Finally, the State contends that

the jury observed Wright, as well as Jackson and Burkhalter (the women he

dated), during the trial and could have reasonably inferred that he was more

than 18 years of age and at least ten years older than S.P. Price, supra.

{¶ 28} We are not persuaded. Jackson's testimony that she met Wright

in a bar in 2003 does not demonstrate that Wright was 18 years of age or
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older, or ten years older than S.P. Further, the fact that Wright had already

fathered a child by 2002 proves nothing about Wright's age at the time and

does not demonstrate that he was ten years older than S.P. Therefore,

because there was no other evidence relating to Wright's age, any conclusions

about his age based solely upon the jury's observations of him at trial would

be insufficient to establish this element of the offense.

{1[29} Further, although not relevant to our finding regarding the

sufficiency of the evidence and not raised as error by Wright, we are troubled

by the jury instructions in this case. Despite the lack of any evidence

whatsoever at trial regarding Wright's birthdate, the judge instructed the

jury as follows regarding the counts of unlawful sexual conduct with a minor:

{¶ 30) "Before you can find the defendant guilty, you must find beyond a

reasonable doubt that between May 29th of 2002 and July 31st of 2004, in

Cuyahoga county, the defendant engaged in sexual conduct with [S.P.], not

his spouse, and Wesley Wright being 18 years of age or older, to wit, date of

birth July 24th of 1972, knowing that [S.P.] was 13 years of age or older, but

less than 16 years of age, to wit, date of birth May 29th, 1989, or was reckless

in that regard." Continuing, the judge then instructed the jury that

"[f}urthermore, Wesley Wright is ten or more years older than [S.P.]."

(Emphasis added.)
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{¶ 31} Thus, the judge told the jury Wright's birthdate, even though

there was no evidence whatsoever presented at trial as to his birthdate. The

judge also told the jury that Wright was ten years older than S.P., a fact the

jury was supposed to determine. That in itself is plain error.

{¶ 32} Appellant's first assignment of error is sustained. Even viewing

the evidence in a light most favorable to the prosecution, it is apparent the

State did not present sufficient evidence of Wright's age to sustain his

convictions for unlawful sexual conduct with a minor. Because the evidence

as to an element of the charges was insufficient, the judge should have

dismissed the charges. See Crim.R. 29(A).

{¶ 33} Appellant's convictions for unlawful sexual conduct with a minor

are therefore vacated.

III. Rape

{¶34} Wright was convicted of rape, in violation of R.C.

2907.02(A)(1)(b), which states that "No person shall engage in sexual conduct

with another who is not the spouse of the offender * * * when * * * the other

person is less than thirteen years of age, whether or not the offender knows

the age of the other person." In his second assignment of error, Wright

contends that his rape conviction was against the manifest weight of the

evidence because the evidence indicated that S.P. was over 13 years of age

when she first had intercourse with him.
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{¶ 35} In light of our holding that other acts testimony was improperly

admitted, necessitating a new trial on Wright's rape conviction (see

discussion below regarding Wright's fourth assignment of error), this

assignment of error is moot and we need not address it. See App.R.

12(A)(1)(c).

IV. Speedy Trial

{¶ 36} In his third assignment of error, Wright argues that the trial

court erred in denying his motion to dismiss for violation of his right to a

speedy trial.

{¶ 37} When reviewing a speedy trial question, the appellate court must

count the number of delays chargeable to each side and then determine

whether the number of days not tolled exceed the time limits under R.C.

2945.71. State u. Borrero, Cuyahoga App. No. 82595, 2005-Ohio-4488, ¶ 10.

Whether the trial court's ruling on the speedy trial question was correct is a

mixed question of law and fact. Id. We "apply a de novo standard of review

to the legal issues but afford great deference to any findings of fact made by

the trial court." State u. Barnes, Cuyahoga App. No. 90847, 2008-Ohio-5472,

¶17. This court must construe the statutes strictly against the State when

reviewing the legal issues in a speedy trial claim. Brecksuille u. Cook (1996),

75 Ohio St.3d 53, 1991-Ohio-171, 661 N.E.2d 706. If the State has violated a
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defendant's right to a speedy trial, then the court must dismiss the charges

against the defendant. R.C. 2945.73(B).

{138} R.C. 2945.71 requires the State to bring a felony defendant to

trial within 270 days of arrest. Each day a defendant is held in jail in lieu of

bond on a pending charge is counted as three days. R.C. 2945.71(E). The

time constraints of R.C. 2945.71 may be extended for various reasons,

including motions filed by the accused, continuances requested by the

accused, the time required to secure counsel for the accused, and reasonable

continuances granted other than upon the accused's motion. R.C. 2945.72;

see, also, State u. Byrd, Cuyahoga App. No. 91433, 2009-Ohio-3283 (a

defendant's demand for discovery or bill of particulars tolls the speedy trial

period for a "reasonable time"); State u. Sanchez, 110 Ohio St.3d 274,

2006-Ohio-4478, 853 N.E.2d 283 (motions filed by the defendant toll the

speedy trial period for a "reasonable period" to allow the State an opportunity

to respond and the court an opportunity to rule); State u. Pirkel, Cuyahoga

App. No. 93305, 2010-Ohio-1858 (sua sponte continuances by the court that

are reasonable in necessity or purpose toll the speedy trial period).

{¶ 39} Wright was arrested on March 24, 2008 and held without bond

until his trial commenced on February 10, 2009. Applying the principles set

forth above, we find no violation of his speedy trial rights. The record
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reflects that Wright's own actions repeatedly tolled the speedy trial date and

he was brought to trial within the 270-day statutory limit.

{¶ 40} Wright was arrested on March 24, 2008 on this case and on a

probation violation in Case No. CR-431916. On April 14, 2008, he was

sentenced to six months incarceration on Case No. CR-431916. Accordingly,

from the time of his arrest until October 14, 2008, the triple-count provisions

of R.C. 2945.71 did not apply and time ran one for one.

{¶ 41} During this period of time, Wright filed numerous motions that

tolled the time. In addition, Wright's first attorney withdrew, so the court

appointed another lawyer for him. After October 14, 2008, the trial court

continued trial until November 19, 2008 on its own motion because it was

involved in another criminal trial. Wright then filed another series of

motions, fired his second lawyer, and filed a grievance against the sitting

judge. The case was transferred to another judge and a third lawyer was

appointed for Wright. New counsel then filed more motions and requested

more continuances in order to prepare for trial. Our calculations show that

construing the tolling provisions strictly against the State, and accounting for

several periods when the triple-count provision applied, at most only 132 days

of the 270-day statutory limit had been exhausted by trial. Accordingly, the

trial court properly denied Wright's motion to dismiss the indictment based

on speedy trial grounds.
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{¶ 421 Wright's third assignment of error is therefore overruled.

V. Other Acts Evidence

{¶ 43) As a general rule, evidence of previous or subsequent criminal

acts, wholly independent of the criminal offense for which a defendant is on

trial, is inadmissible. State u. Wilkinson (1980), 64 Ohio St.2d 308, 314, 415

N.E.2d 261. Evid.R. 404(B) and R.C. 2945.59 provide exceptions to this rule.

t¶ 441 Evid.R. 404(B) states that "[e]vidence of other crimes, wrongs, or

acts is not admissible to prove the character of a person in order to show

action in conformity therewith. It may, however, be admissible for other

purposes, such as proof of motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake or accident."

{¶ 45) Similarly, R.C. 2945.59 provides: "In any criminal case in which *

** the defendant's scheme, plan or system in doing an act is material, any

acts of the defendant which tend to show *** the defendant's scheme, plan or

system in doing the act in question may be proved, whether they are

contemporaneous with or prior or subsequent thereto, notwithstanding that

such proof may show or tend to show the commission of another crime by the

defendant." Such evidence is never admissible, however, when its sole

purpose is to establish that the defendant committed the act alleged of him in

the indictment. State u. Flonnory (1972), 31 Ohio St.2d 124, 285 N.E.2d 726,

superseded by statute on other grounds, as stated in State u. Hill (Apr. 3,
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1980), Cuyahoga App. No. 40429; State u. Lytle (1976), 48 Ohio St.2d 391, 358

N.E.2d 623.

{¶ 46} In his fourth assignment of error, Wright contends that the trial

court erred in admitting other acts evidence. Specifically, he complains that

the trial court erred in allowing evidence of events that occurred in West

Virginia and Tennessee, including evidence of S.P.'s continued sexual

relationship with Wright, her pregnancy, the birth of her child, and DNA

testing confirming a 99.99 percent probability that Wright is the child's

father. Wright contends that these events occurred outside the time frame of

the charges, as well as outside the jurisdiction of the court. He further

contends the evidence was not relevant and highly inflammatory.

{¶ 47} The State argues that this evidence shows Wright's "common

scheme by continuing to have sex with the victim even when she moved out of

the state." It contends that the events in West Virginia and Tennessee are

"inextricably related" to the offenses charged because they are an "immediate

continuation" of Wright's conduct in Cleveland. The State argues further

that the out-of-state encounters between S.P. and Wright and the DNA

evidence demonstrate Wright's identity as the perpetrator.

{¶48} The Ohio Supreme Court has explained that "`[s]cheme, plan or

system' evidence is relevant in two general factual situations. First, those

situations in which the `other acts' form part of the immediate background of
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the alleged act which forms the foundation of the crime charged in the

indictment. In such cases, it would be virtually impossible to prove that the

accused committed the crime charged without also introducing evidence of the

other acts. To be admissible pursuant to this sub-category of `scheme, plan

or system' evidence, the `other acts' testimony must concern events [that] are

inextricably related to the alleged criminal act.

{¶ 49} "Identity of the perpetrator of a crime is the second factual

situation in which `scheme, plan or system' evidence is admissible. One

recognized method of establishing that the accused committed the offense set

forth in the indictment is to show that he has committed similar crimes

within a period of time reasonably near to the offense on trial, and that a

similar scheme, plan or system was utilized to commit both the offense at

issue and the other crimes." State u. Curry (1975), 43 Ohio St.2d 66, 73, 330

N.E.2d 720.

{¶ 50} Where the other acts are chronologically and factually separate

occurrences, they are generally not inextricably related to the acts alleged in

the indictment. See State v. Eubank (1979), 60 Ohio St.2d 183, 398 N.E.2d

567. Here, the events that occurred in West Virginia and Tennessee

happened several months to several years after the alleged events in

Cuyahoga County. Hence, they are not "inextricably related" to the crimes

charged. They were chronologically and factually separate events from the
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alleged rape and sexual misconduct offenses in Ohio and were not part of the

immediate background of the crimes charged. Further, it would have been

possible to prove that Wright committed the crimes with S.P. in Cuyahoga

County without necessitating the introduction of evidence regarding what

happened in West Virginia and Tennessee. Accordingly, the other acts

testimony was not admissible under the common scheme, plan, or system

exception.

(151) Nor was it admissible to prove Wright's identity as the

perpetrator. "Identity is in issue when the fact of the crime is open and

evident but the perpetrator is unknown and the accused denies that he

committed the crime. In that event[,] other act evidence tends to show the

defendant's identity as the perpetrator by showing that he committed crimes

of a similar methodology within a period of time reasonably near to the

offense on trial, which itself would constitute probative evidence of the

probability that the same person, whoever he or she may be, committed both

crimes." State v. Smith (1992), 84 Ohio App.3d 647, 666, 617 N.E.2d 1160,

citing Curry, supra. "However, the identity of the perpetrator must be in

dispute to permit use of other act evidence for this purpose." Smith, supra.

Identity is not a material issue when the defendant admits to having been

with the victim, but denies engaging in sexual conduct with the victim.

Curry, supra at 73.
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{¶ 521 Here, Wright, through counsel, admitted knowing S.P. but denied

any sexual conduct with her. Wright's denial did not raise an identity

question; it created a factual dispute regarding Wright's conduct with S.P.

Id. Therefore, the other acts evidence was not properly admitted under the

identity exception.

{¶ 53) This case is squarely on point with State u. Thompson (1981), 66

Ohio St.3d 496, 422 N.E.2d 855, in which the defendant was charged with

gross sexual imposition involving his daughter when she was under 13 years

of age. During trial, the victim testified that the defendant had fondled her

breasts and pubic region prior to her thirteenth birthday. The State then

elicited testimony concerning sexual incidents with the defendant that

occurred subsequent to the victim's thirteenth birthday.

{¶ 54) The Supreme Court held that evidence of the defendant's

subsequent sexual contact with his daughter after she turned 13 was

improperly admitted as other acts evidence. The Court found that the

defendant's subsequent acts had occurred anywhere from ten days to two

years after the events alleged in the indictment and, hence, were

"chronologically and factually separate occurrences" that were not

"inextricably related" to the alleged acts. Further, the Court found that

identity was not at issue in the case because the only contested issue at trial

was the timing of the defendant's first sexual contact with his daughter.
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Accordingly, the Court held that the testimony regarding the defendant's

subsequent sexual activity had been improperly admitted. Id. at 498.

Further, the Supreme Court concluded the error was not harmless because of

"the real possibility that defendant was convicted of gross sexual imposition

because of the improper admission of testimony that he committed sexual

imposition herein subsequent to his daughter becoming 13 years of age." Id.

at 499. The Court affirmed the appeals court's decision that had reversed

the defendant's conviction and remanded the matter for a new trial.

{¶ 55} As in Thompson, we conclude that the improper admission of the

other acts testimony cannot be considered harmless error in this case.

Before an error can be considered harmless, we must be able to "`declare a

behef that it was harmless beyond a reasonable doubt."' State v. Craig,

Cuyahoga App. No. 93137, 2010-Ohio-1857, ¶32, quoting Chapman v.

California (1967), 386 U.S. 18, 24, 876 S.Ct. 824, 17 L.Ed.2d 705. "Where

there is no reasonable possibility that the unlawful testimony contributed to a

conviction, the error is harmless and therefore will not be grounds for

reversal." Id., citing State u. Lytle (1976), 48 Ohio St.2d 391, 358 N.E.2d 623,

paragraph three of the syllabus, vacated on other grounds in (1978), 438 U.S.

910, 98 S.Ct. 3135, 57 L.Ed.2d 1154.
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{¶ 56) Here, as in Thompson, there is a real possibility that Wright was

convicted of raping2 S.P. before her thirteenth birthday because of the

improper admission of evidence regarding events that occurred after her

birthday, including her sexual activity with Wright, her pregnancy, and the

fact that he fathered her child. Further, like the victim in Thompson, who

testified that she "had trouble remembering dates," S.P. was very imprecise

about dates and times. Accordingly, we cannot conclude that the admission of

the other acts testimony was harmless beyond a reasonable doubt.

{¶ 57) Furthermore, we note that even if the other acts evidence were

properly admitted, the trial court's jury instructions did not give the jury the

"limited purpose" instruction required by Flonnory, supra. "Where evidence

has been admitted for a limited purpose which the State claims shows the

defendant did certain `other acts' which show the motive or intent of the

accused, the absence of mistake or accident on his part, or the defendant's

scheme, plan[,] or system in doing the act in question [that] is alleged in the

indictment, the jury should be instructed that such evidence must not be

considered by them as any proof whatsoever that the accused did any act

alleged in the indictment." Id. at 129. In this case, the "other acts" were

purportedly admitted for the limited purposes of demonstrating Wright's

'We need not consider whether the improperly admitted evidence contributed to Wright's
convictions for unlawful sexual conduct with a minor in light of our holding that the charges should
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common scheme and identity, but no limited purpose instruction was given to

the jury.

{¶ 58) Appellant's fourth assignment of error is sustained.3 Wright's

rape conviction is reversed and the matter is remanded for further

proceedings.

VI. Wright's Pro Se Supplemental Assignments of Error

(¶ 591 This court granted Wright leave to file pro se supplemental

assignments of error.

{¶ 60) In his first assignment, Wright claims that the verdict form with

respect to his convictions for unlawful sexual conduct with a minor, third

degree felonies, did not comply with R.C. 2945.75(A)(2), which states that

"[w]hen the presence of one or more additional elements makes an offense one

of more serious degree * * * the guilty verdict shall state either the degree of

the offense of which the offender is found guilty, or that such additional

have been dismissed for insufficiency of the evidence.

3Wright also argues in this assignment of eiror that the trial court abused its discretion in
allowing the taped phone calls between him and Jackson to be played for the jury. In the
conversations, Wright suggests that Jackson and S.P. refuse to talk to the prosecutor and that S.P.
should change her story about what happened. In another conversation, Wright and Jackson discuss
being married upon resolution of the case. Because this evidence was relevant to Jackson's
credibility, the trial court did not abuse its discretion in allowing the tapes to be played.
Furthermore, although Wright now contends that the trial court should have admitted the tapes as an
exhibit, the record reflects that the State moved for their admission and defense counsel objected.
Under the invited error doctrine, a party cannot take advantage of an error he invited or induced.

State v. Seiber(1990), 56 Ohio St.3d 4, 17, 564 N.E.2d 408.
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element or elements are present." Wright made no objection to the verdict

form in the trial court and, accordingly, has waived this error on appeal. In

any event, this assignment of error is rendered moot by our conclusion that

the trial court should have dismissed the unlawful sexual conduct with a

minor charges because the evidence was insufficient to support them.

{¶ 61} In his second assignment of error, Wright claims that the trial

court failed to comply with Crim.R. 44, which provides that "[w]here a

defendant charged with a serious offense is unable to obtain counsel, counsel

shall be assigned to represent him at every stage of the proceedings * * *

unless the defendant, after being fully advised of his right to assigned

counsel, knowingly, intelligently, and voluntarily waives his right to counsel."

Wright contends that the trial court erred because it appointed three

lawyers for him, despite his "crystal-clear intent to proceed pro se and

represent himself."

{¶ 62} The record reflects that although Wright filed numerous pro se

motions, he never expressed an intent to waive his right to counsel. At the

hearing regarding the first attorney's request to withdraw, Wright did not ask

to represent himself and, in fact, he thanked the judge when he told Wright

that he was appointing another lawyer to represent him. At the hearing

regarding the withdrawal of Wright's second lawyer, Wright requested two

specific attorneys to represent him. Further, Wright complained that he did
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not have money to hire the lawyer of his choice and told the judge, "I have a

right to counsel." Wright's argument that he wanted to represent himself is

obviously without merit; his second supplemental assignment of error is

therefore overruled.

{¶ 63} In his third assignment of error, Wright claims that his conviction

should be reversed because the verdict forms were not filed and made part of

the record. Crim.R. 55 states that "the clerk shall chronologically note in the

appearance docket all: process issued and returns, pleas and motions, papers

filed in the action, orders, verdicts and judgments. The notations shall be

brief but shall show the date of filing and the substance of each order, verdict

and judgment."

{¶ 64} Although the verdict forms were not filed, they are in the record.

Further, the docket reflects that the verdict and Wright's conviction and

sentence were properly journalized. Accordingly, we find no reversible error.

"The filing of such forms is a ministerial act and, however important, it does

not affect a substantial right when the otherwise perfect record of the

proceedings at trial and the final judgment fully disclose the delivery and

acceptance without objection of valid verdicts by the jury." State v. Clark

(Jan. 6, 1987), Montgomery App. No. CA 9722. Wright's third supplemental

assignment of error is overruled.
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{¶ 65} In his fourth assignment of error, Wright contends that he was

denied effective assistance of counsel. Specifically, Wright contends that the

indictment specified that the rape occurred between May 1, 2008 and May 1,

2009, but S.P. testified at trial that Wright first had intercourse with her in

April or May, 2002, before her thirteenth birthday. Wright contends that the

State "certainly withheld that information" and, accordingly, counsel should

have moved for a mistrial.

{¶ 66} Wright's argument is without merit. His assertion that the

State purposely withheld information is not supported by the record.

Further, any failure by the State to allege more specific dates could not have

prejudiced Wright because his defense strategy was that he never engaged in

sexual conduct with S.P., at any time or place. In the absence of prejudice,

there was no basis for counsel to move for a mistrial. Wright's fourth

assignment of error is therefore overruled.

{¶ 67} In his fifth assignment of error, Wright contends that the trial

court erred in assessing court costs after the judge told him at sentencing that

he would consider waiving those costs.

{¶ 68} R.C. 2947.23 states: "In all criminal cases, including violations of

ordinances, the judge or magistrate shall include in the sentence the costs of

prosecution and render a judgment against the defendant for such costs."

Thus, imposition of court costs as part of a defendant's sentence in criniinal
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cases is mandatory absent a finding of indigency. State u. Lockwood,

Cuyahoga App. No. 83165, 2004-Ohio-2349, ¶ 12. Court costs may be waived

in the discretion of the court if the court first determines that the defendant

is indigent. State u. Masterson, Cuyahoga App. No. 90505, 2008-Ohio-4704,

¶17. The court may only grant a waiver of court costs if the defendant

makes a motion at the time of sentencing. Id.

{¶ 69) Despite Wright's argument, the record reflects that Wright asked

the judge to consider waiving costs until after he was released from prison; he

did not ask the judge to susperid the imposition of all costs because he was

indigent. In the absence of a finding of indigency, the trial court properly

imposed costs. Wright's fifth supplemental assignment of error is therefore

overruled.

(¶ 70) Last, Wright contends that the trial court lacked jurisdiction

because an affidavit charging the offense committed was not filed with the

court, in violation of R.C. 2935.05. What Wright fails to appreciate is that he

was charged under an indictment, which is a different charging instrument

than a complaint. State u. Hess, Jefferson App. No. 02 JE 36,

2003-Ohio-6721, ¶16. The requirements of R.C. 2935.05 refer to the filing of

criminal complaints, not to indictments, and hence are not applicable to this

case. Wright's sixth assignment of error is therefore overruled.
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{¶ 71} Wright's convictions for unlawful sexual conduct with a minor are

vacated. The case is remanded to the trial court to enter a judgment entry

vacating the convictions; his conviction for rape is reversed and the matter is

remanded for further proceedings.

It is ordered that appellant recover from appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution. Case remanded to

the trial court for proceedings consistent with this opinion.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KATHLEEN ANN KEOUGH, JUDGE

MARY J. BOYLE, P.J., and
LARRY A. JONES, J., CONCUR
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