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In urging affirmance, Appellees seek to write into the Ohio law of mergers special rules

for the treatment of competition agreements. They argue that enforceability of a competition

agreement depends upon which constituent corporation survives a merger. Appellees Brief, 14-

15, 18. Because the General Assembly, in fashioning its carefully crafted rules for mergers,

made no distinction between which corporation survives insofar as the passing of rights and

liabilities to the merged corporation, this court should reverse the First District opinion below.

1. Appellees' theory is contrary to Ohio merger law and the policy behind it
that this Court has consistently recognized.

According to Appellees, the critical issue in determining a merged corporation's right to

enforce competition agreements of its constituents is which constituent survives. Appellees

Brief, 18 ("Corporations must carefully chose which entity will survive a merger; they must

consider, for example, which corporation has the necessary licensing, and which has the more

favorable tax treatment. And they must accept the consequences of that choice"). If the

surviving entity is the signatory to the competition agreement, it can fully enforce it. Id., 21-

22. If not, the competition agreement starts to run on the effective date of the merger. Id., 11.

As amici curiae pointed out in their merits brief, the policy underlying 150 years of

merger law in Ohio is that "the consolidated company merely steps into the shoes of the

constituent companies." Marfield v. Cincinnati, Dayton & Toledo Traction Co. (1924), 111

Ohio St. 139, 164, 144 N.E. 689;1 Brief of Amici Curiae Ohio Chamber of Commerce, et al.

("Amici Brief'), 1, 4-8. Because the merged corporation "steps into the shoes" of all the

1 Tellingly, neither Appellees nor their amicus, the Ohio Employment Lawyers' Association,
once mention Marfield or the equally relevant decision in Citizens' Savings & Trust Co. v.
Cincinnati & Dayton Traction Co. (1922), 106 Ohio St. 577, 140 N.E. 380 (at paragraph 9 of
the syllabus: "Upon consolidation of several railroads under authority of and in accordance
with the provisions of Ohio statutes, the nominal existence of the several constituent
corporations is terminated, but their substantial existence is perpetuated by being merged in the
consolidated company" (emphasis added)).



constituent companies - the one that survives and those that do not- the statutes make no

distinction between rights and obligations of the surviving constituent and those of constituents

that are merged out of existence. Appellees' core argument has no basis in Ohio law.z

Moreover, applying Appellees' supposed principle to this Court's decision in ASA

Architects, Inc. v. Schlegel (1996), 75 Ohio St.3d 666, 665 N.E.2d 1083, would compel a

different result. In ASA Architects, the company that entered into the shareholder agreement

sought to be enforced was the company that ceased to exist in the merger. The very stock

subject to that agreement went away as well. 75 Ohio St.3d. at 666. Under Appellees' theory,

the company's contracts did not survive the company's termination. After the merger, there

would be nothing to enforce. And, to modify the old company's shareholder agreement to

substitute the new merged entity as a party would violate contract law. Appellees Brief, 11-13.

But that was not how this Court approached the case. To the contrary, it followed the long

history of Ohio law and recognized that the merged company steps into the shoes of the

constituent companies - contracts and all.

2. The definition of the word "Company" in the competition agreements
does not alter the principles or policy behind Ohio merger law.

Appellees make much of the fact that the competition agreements here make reference

to a specific company - the original employer merged out of existence. Appellees Brief, 9-13.

But that was true of the contracts in ASA Architects. The shareholder agreement identified

Acock, White & Associates, Architects, Inc., as the "Company" and then required that "the

2 Appellees say that what made Mr. Fishel's competition agreement start to run was the fact
that Frederick Rauh was not the surviving corporation in the merger with three other Ohio
corporations. Appellees Brief, 21-22. However, even if Rauh had been the surviving entity,
they argue that the restrictive covenant would still be unenforceable because, with the other
three offices in Ohio included, its scope was broader than what was bargained for. Appellees
Brief, 11-12. In the end, the Court is left with the argument that competition agreements are
not enforceable through a merger - a result totally inconsistent with the Ohio merger statutes.

2



stockholder shall sell and the Company shall purchase all of the common stock of the Company

owned by the employee." 75 Ohio St.3d. at 666. The identified "Company" ceased to exist

upon merger into a new subchapter S corporation. Nonetheless, this Court enforced the

contract against the surviving corporation.

Appellees are just plain wrong when they accuse Acordia of seeking to modify the

contracts terms, Appellees Brief, 11, 13 ("Appellant wants this Court to treat appellant `as if

the surviving company were a party to the original agreements.' Its proposal is to replace the

defined contract term of `Company' )Arith appellant's own name"). Acordia is no more seeking

to change the definition of the term "Company" in the competition agreement than this Court

was changing the definition of the same term in the shareholders agreement in ASA Architects.

Rather, both read the contract in light of the statutes and the policy of Marfield that this Court

has consistently recognized. It is the law of Ohio that treats the merged corporation as if it

were a party to its constituent corporations' contracts. State ex rel. Safeguard Ins. Co. v. i!orys

(1960), 171 Ohio St. 109, 112-113, 167 N.E.2d 910 ("when the merger [between the

`indemnity company' and the surviving `relator'] became effective, ... all liabilities of the

indemnity company became liabilities of relator as if incurred by relator" (emphasis added)).3

The policy that a merged corporation "steps into the shoes of the constituent

corporations" does not change just because a contract defines "Company" or does not say

"successors and assigns." The contract continues because, as the statute says, the surviving

3 The policy that this Court has consistently recognized traces its origin directly to the General
Assembly's first pronouncement on mergers in Ohio: "such new corporation shall hold and
enjoy the same ... in the same manner, and to the same extent, as if the said two or more

[constituent] corporations, parties to such agreement, should have continued to retain the title,
and transact the business ofsuch corporations." An Act to Provide for the Creation and
Regulation of Incorporated Companies in the State of Ohio (1852), 50 v. 274, S.C. 271
(emphasis added); Amici Brief, 5.

3



entity is vested with the rights of and obligations due to each constituent entity. This Court

confirmed that principle in ASA Architects: "a properly executed mandatory stock purchase

agreement entered into between a closely held constituent corporation and shareholders of the

company is binding upon the surviving corporation in a merger unless the agreement explicitly

sets forth that in the event of a merger, the obligations of the constituent corporation cease to

exist:" 75 Ohio St.3d 666, at paragraph 1 of the syllabus (emphasis added). Here, the

competition agreements contain no such limitation.

3. Appellees' position undermines Ohio's business competitiveness.

As amici curiae pointed out in their brief; Appellees' proposed rule that competition

agreements of a non-surviving constituent entity start running upon the merger's completion

presents the now-merged company with a Hobson's choice: fire all employees immediately and

take advantage of the competition agreements or retain all the employees and lose the benefit of

the competition agreements. Amici Brief, 16. In response, Appellees and their amicus suggest

a way out of that dilemma - simply threaten to terminate all employees to get them to sign new

competition agreements. Appellees Brief, 18-19; Employment Lawyers Brief, 12.

In the real world, in which amici curiae and their members operate every day, such an

approach would wreak havoc. To be successful, mergers require a smooth transition from the

operations of the constituent entities to those of the merged entity. The last thing businesses

want is the chaos from threatening their employees with immediate terminations. At a point

when Ohio struggles with a 9% unemployment rate - and that only counting those people who

have not given up searching for a job - Ohio cannot afford Appellees' proffered approach.

Faced with that option as the appropriate means of addressing the rule Appellees want

instilled in Ohio law, Ohio corporations will vote with their feet. They will not do mergers in

Ohio; they will not incorporate in Ohio; they will take their business elsewhere. Given what



the law is on this issue in state after state across this country, Amici Brief, 12-15, businesses

have many options other than Ohio. This case is an attempt not only to ignore 150 years of

merger law in Ohio, but to make Ohio less competitive in a global marketplace. As amici

curiae said in their merit brief, this case is about the economic competitiveness of this state.

CONCLUSION

The Court should reverse the decision of the First District Court of Appeals and

reconfirm the law of Ohio that, in a merger, the merged company steps into the shoes of the

constituent companies.

Arauw Llw,z^-
W. Stuart Domette (0002955)
JohnB: Nalbandian (0073033)
Ryan M. Bednarczuk (0079795)
Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
Cincinnati, Ohio 45202
513.381.2838
513.381.0205 (facsimile)
domette@taftlaw.com
nalbandian@taftlaw.com
bednarezuk@taftlaw.com
Counsel for Amici Curiae
Ohio Chamber of Commerce and
Ohio Chemistry Technology Council

Respectfully submitted,

CassA1,, A!, wLU,A(.A.
Peter L. Cassady (0005562)
Beckman Weil Shepardson, LLC
The American Book Building
300 Pike Street, Suite 400
Cincinnati, Ohio 45202
513.621.2100
513.621.0106 (facsimile)
petercassady@beckman-weil.com
Counsel for Amici Curiae
USI Holdings Corp: and USI Midwest, Inc.

Jennifer M. Turk (007 781) Michelle Lafferty (0
Benesch, Friedlander, Coplan & Aronoff LLP Hylant Group, Inc.
41 South High Street, Suite 2600
Columbus, Ohio 43215
614.223.9308
614.223.9330 (facsimile)
jtark@beneschlaw.com
Counsel for Amicus Curiae
Willis of Ohio, Inc.

811 Madison Ave.
Toledo, Ohio 43604
419.255.1020
419.255.7557 (facsimile)
michelle.lafferty@,hylant.com
Counsel for Amicus Curiae

Hylant Group, Inc.

5



CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing REPLY BRIEF OF AMICI CURIAE
OHIO CHAMBER OF COMMERCE, OHIO CHEMISTRY TECHNOLOGY COUNCIL, USI
HOLDINGS CORP., USI MIDWEST, INC., WILLIS OF OHIO, INC., AND HYLANT
GROUP, INC. IN SUPPORT OF APPELLANT was sent via regular U.S. mail, postage prepaid
this 6th day of September 2011, to the following:

James F. McCarthy, III (0002245)
Laura Hinegardner (0067576)
Katz, Teller, Brant & Hild
255 East Fifth Street, Suite 2400
Cincinnati, Ohio 45202
513.721.4532
513.762.0006 (facsimile)
jmccarthy@katzteller.com
lhinegardner@katzteller.com
Counsel for Appellant Acordia of'Ohio, LLC

Mark E. Lutz (0009062)
Denlinger, Rosenthal & Greenberg
425 Walnut Street, Suite 2310
Cincinnati, Ohio 45202
513.621.3440
513.621.4449 (facsimile)
lutz@drgfirm.com
Counselfor Appellees Michael Fishel, Janice
Freytag, Mark Taber, Sheila Diefenbach,
Neace Lukens Insurance Agency, LLC, Neace
& Associates Insurance Agency of Ohio, Inc.
and Joseph T Lukens

Neil Klingshim (#0037158)
Fortney & Klingshim
4040 Embassy Parkway, Suite 280
Akron, Ohio 44333
(330) 665-5445, ext. 2
(330) 665-5446 (facsimile)
Neil@Fklaborlaw.com

Gegory Goridillo
2000 Standard Building
1370 Ontario Street
Cleveland, Ohio 44113
(216) 875-5500
(216) 583-0345 (facsimile)
GGordillo@eeoattomey.com
Counsel for Amicus Curiae
Ohio Employment Lawyers' Association

Ryan M. Bednarczuk (0079795)
Taft Stettinius & Hollister LLP


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11

