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In urging affirmance, Appellees seek to write into the Ohio law of mergers speciai rules
for the treatment of competition agreements. They argue that enfofceability ofa compe;tition
agreement depends upon which constituent corporation survives a merger. Appellees Brief, 14-
15, 18. Because the Generai_l Assembly, in fashioning its carefully crafted rules for mergers, |
made no distinction between which corporation survives insofar as the passing of rights and
liabjlities to the merged corporation, this court should reverse the First District opinion below. |

1. Appellees’ theory is contrary to Ohio merger law and the pollcy behmd it
that this Court has consistently recognized.

: According.to Appellees, the critical issue in determirﬁng a merged corporation’s right to
eﬁforce competition agreements of its constituents is which co_nstituent survives. Appellees
Brief, 18 (“Corporations mﬁst caréfully chosé which entity will survive a merger; they must :
_ ¢onsider, for exqmple, which 'corpération has the necéssary licensing, e‘mdrwhich has the more
favorable tax treatment. And they must accept th¢ consequences of that' choice”). Ifthe
sﬁMVing entity is the signatory to the cofnpetitio'n agreement, 1t cﬁ-n‘ fully enforce it. Id., 21-
22, If not, the competition agreement starts to run on {he effective date of the merger. /d., 11.

As am{ci curiae pointed out in their merits b‘riéf, the policy underlying 150 years of _
merger law in Ohio is that “the consolidated company merely steps into the shoes of the
constituent companies.” Marfield v. Cincinnati, Dayton & Toledo T raction Co. {1924), 111
Ohio St. 1.39, 164, 1'44 N.E. 689;' Brief of Amici Curiae Ohio Chamber pf CoMercé, etal.

(“Amici Brief”), 1, 4-8. Because the merged corporation “steps into the shoes” of all the

! Tellingly, neither Appellees nor their amicus, the Chio Employment Lawyers’ Association,
once mention Marfield or the equally relevant decision in Citizens’ Savings & Trust Co. v.
Cincinnati & Dayton Traction Co. (1922), 106 Ohio St. 577, 140 N.E. 380 (at paragraph 9 of
~ the syllabus: “Upon consolidation of several railroads under authority of and in accordance
with the provisions of Ohio statutes, the nominal existence of the several constituent
corporations is terminated, but their substantial existence is perpetuated by being merged in the
consolidated company” (emphasis added)).



constituent companies — the one that survives and those that do not — the Stétutes make no
distinction between rights-and obligations of the surviving constituent and those of co.nstituents
that are rn'er-ge& out of existence. Appellees’ core afgument has no basis in Ohio law.
Mofeover, applying Appellees’ supposed principle to this Court’s decision in 454
Architeérs, Inc. v. Schlegel (1996), 7_5 Ohio St.3d 666, 665 IN.E.Zd 1083, would compel a
different result. Tn ASA Architects, the company that entered into the shareholder agreement
sought to be enforced was the company that ceased to exist in the merger. The very stock
subject to that agreement went away as well. 75 Ohio St.3d. at 666. Under Appellees’ theory,
‘the company’s contracts did not survive the company’s termination. After the merger, there |
woﬁld be nothing to enforce. And, to modify the old cofnpany’s shareholder agree@ent to
substitute the new merged entity as a party would violate coﬁtract law. Aﬁpellees Brief, 11-13.
.B_ut that Was not how this Court approached the case. To the Cdntrary, it followed the long
hiStory of Ohio law and reCognizeci th.at the merged company steps into the shoes of the
constituent co_mpanies — contracts and all. | | |

2. The definition of the word “Company” in the competition agreements
does not alter the principles or policy behind Ohio merger law.

Appellees make much of the fact that the competition agreements here make reference -
to a specific company — the original employer merged out of existence. Appellees Bricf, 9-13.
But that was true of the contracts in ASA4 Architects. The sharcholder agreement identified

~ Acock, White & Associates, Architects, Inc., as the “Company” and then required that “the

2 Appellees say that what made Mr. Fishel’s competition agreement start to run was the fact
that Frederick Rauh was not the surviving corporation in the merger with three other Ohio
corporations. Appellees Brief, 21-22. However, even if Rauh had been the surviving entity,
they argue that the restrictive covenant would still be unenforceable because, with the other
three offices in Chio included, its scope was broader than what was bargained for. Appellees
Brief, 11-12. In the end, the Court is left with the argument that competition agreements are
not enforceable through a merger — a result totally inconsistent with the Ohio merger statutes.-

2



“stockholder shall sell and the Company shail ﬁﬁrchase all of the common sto.ck of the Company
owned by I_;he_ employee.” 75 Ohio St.3d. at_666.7 The ident_iﬁ_ed “Company”'_ceased to exist
_ upon merger into a new subchapter S corporétion. Nonctheless, this Court enforced the
contract agaips't the surviving corporation.
Appellees are just plain Wrong when they accuse Acordia of seeking to modify the
contracts terms. Appellees lél’ief, 11,13 (“Appeilant .Wants this Court to treat appellant ‘as if
| __the sufviving company were a party to the oﬁginal agreements.” Its ]i:)roposal is toteplace the
deﬁned contract term bf ‘Company’ with appellant’s own name”). Acordia is no more secking
to change the definition of the term “Company” in the competition égreement than this Court
‘was changing the definition of the same term in-the shgreholders agreemént n ASA Archz’tects.
Rather, both read the contract in light of the statutes and the poHcy of Marﬁeld that this Court |
has consistently recognized. It is the law Qf Ohio that 'tfeats tﬁe merged cofporétion as if it
~ were a party 1o its constituent corporations’ contracts. Stqte ex rel. Safeg:z;;_ard Ins. Co. v. Vorys
(1 960),. 171 Ohid St. 109, 112-113, 167 N.E.2d 910 (“when the merger _[betweeh the
‘indemnity company’ and thé_ surviving ‘relator’] became effectiv_e, ... all liabilities of the
i.ndemnity company became liabilities of relator as if incurred by relator” (en.‘lphasi.s added)).
‘The policy that a merged corporation ‘;stépé into thé shoes of the constituént
corporations” does hot change just because a contract defines “Company” .(')r does not say

“successors and assigns.” The contract continues because, as the statute says, the surviving

3 The policy that this Court has consistently recognized traces its origin directly to the General
Assembly’s first pronouncement on mergers in Ohio: “such new corporation shall hold and
enjoy the same ... in the same manner, and to the same extent, as if the said two or more
[constituent] corporations, parties to such agreement, should have continued to retain the title,
and transact the business of such corporations.” An Act to Provide for the Creation and
Regulation of Incorporated Companies in the State of Ohio (1852), 50 v. 274, 8.C. 271
‘(emphasis added); Amici Brief, 5. |



entity is vested with the rights of and obli gatioﬁs due to each constitﬁent entity. This Ceurt
confirmed that principle in ASA4 Architects: “a properly executed mandatory stock purchase
agreement entered into between a closely held constituent corporation and sharecholders of the
company is binding upon the surﬁving corporation in a merger unless .the agreement explicitly
_sets fbrrh. that inr the event of d merger, the obligations of tke constituent corpofation cease to .
exist.” 75 Ohio St.3d 666, at paiagraph 1 of the syllabus (emphesis added). Here, the
competition agreements contain no such limitation.

| 3. Appellees’ positioli undermines Ohio’s business competitiveness.

As amici curiae pointed out in their brief, Appellees’ proposed rule that cempetition
agreements of a non-surviving constituent entity st&rt running upon the merger’s completion
presents the now-merged company with a Hobson’s choice: fire 311 eniployeeé immedietely aﬁd
take ad\}antage of the competition agreements or retain all the employees and lose the benefit of -
the eompetition agreements. Amici Brief, 16. In fe_sponse, Appellees and their amicus suggest
a way out of that dilemma — simply threaten to terminate all employees to get them to sign new
competition agreements. Appellees Brief, 18-19; Employment Lawyers Brief, 12,

In the real world, in which amici curiae and their members operate every day, such an
‘aprproach ‘would wreak havoc. Te be successful, mergers requjre a .smooth transition from the
operations of the.constituent entities to those of the rnerged entity. The last thing businesses
want is the chaos from threatening their employees with imniediate termindtions. Ata point' )
when Ohio struggles with a 9% unemployment rate — and that only counting those people who
have not given up Seafchiﬁg for a job — Ohio cannot a—ffo;d Appellees’ proffered approach.

| Faced with that option as the appropriete means of addressing the rule Appellees want
instilled in Ohie law, Ohio corporations will vote with their feet. They will not do mergers in

Ohio; they will not incorporate in Ohio; they will take their business elsewhere. Given what



the law is on this issue in state after state across this country, Amici Brief, 12-15, businesses

have many options other than Ohio. This case is an attempt not only to ignore 150 years of

merger law in Ohio, but to make Ohio less competitive in a global marketplace. As amici

curiae said in their merit brief, this case is about the economic competitiveness of this state.

- CONCLUSION

The Court should reverse the decision of the First District Court of Appeals and

reconfirm the law of Ohio that, in a merger, the merged company steps into the shoes of the

" constituent companies.
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