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JASON JONES,

Relator,

vs.

IN THE SUPREME COURT OF OH10

CASE NO. 2011-1417

[Original Action. in Mandamus]

JUDGE A. NASTOFF, MOTION TO DISMISS ON BEHALF OF
JUDGE OF THE BUTLER COUNTY RESPONDENT, JUDGE A. NASTOFF
COURT OF COMMON PLEAS . OF THE BUTLER COUNTY COURT

OF COMMON PLEAS, OHIO
Respondent.

Now comes Respondent, Judge A. Nastoff, of the Butler County Court of Common

Pleas, Ohio, and respectfully moves this Courtfor an order dismissingthis action in mandamus

for failure to state a claim upon which relief may be granted. A memorandum in support of

this motion follows.

Respectfully submitted,

SEP 06 2011

CLERK OF COURT
SUPREME COURT OF OHIO

SEP 0 6 2011

MICHAEL T. GMOSER (0002132)
Butler County Pro cu ing Attorne

[ Cou&el of RecordJ
Assistant Prosecuting Attorney
Appellate Division
Attorneys for Respondent, Judge A. Nastoff
Government Services Center
315 High Street, 11" Floor
Hamilton, Ohio 45011
Telephone: (513) 887-3474
Fax: (513) 887-3489
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MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

STATEMENT OF THE CASEAND FACTS:

On July 11, 2006, relator pled guilty to one count of possession of marihuana,

trafficking in marihuana, permitting drug abuse, engaging in a pattern of corrupt activity, and

to three counts of havingweapons while under disability. (Respondent's Exhibit #1). A month

later, relator was sentenced to an aggregate prison term of 18 years. (Respondent's Exhibit

#2). Relator directly appealed his convictions. (Respondent's Exhibit #3) As part of this

appeal, Appellant's counsel was provided with all necessary transcripts. (Respondent's Exhibit

#4) Finding no errors, appellate counsel filed an appellate brief pursuant to Anders v.

California (1967), 386 U.S. 738, 87 S.Ct. 1396 on behalf of Appellant. The Twelfth District

Court of Appeals accordingly examined the record and found no error prejudicial to relator's

rights in the trial court proceedings. State v. Jones, Butler App. No. CA2006-09-228, attached

herein as (Respondent's Exhibit #5).

Approximately six months after the Twelfth District affirmed relator's convictions, on

October 26, 2007, relator filed a motion for the production of trial transcripts. (Respondent's

Exhibit #6) Respondent denied the motion because relator's counsel has been provided with

the appropriate transcripts. (Respondent's Exhibit #7) Relator thereafter filed numerous

additional requests for these transcripts that had already been given to his appellate counsel.

These requests culminated in this Court, per Chief Justice Moyer, denying a writ of mandamus

in case number 2009-1204, which was requestingthe very same transcripts that the present

writ again requests. (Respondent's Exhibit #8)
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ARGUMENT:

In order to be entitled to a writ of mandamus, relator has the burden of establishing

that he has a clear legal right to the relief prayed for, that the respondent has a clear legal

duty to perform the requested acts, and that relator has no plain and adequate remedy at law.

State exref. Howard v. Ferreri, 70 Ohio St.3d 587, 1995-Ohio-130, 639 N.E.2d 1189; See,

also, State exrel. Fain v. SummitCty. Adu[tProbation Dept., 710hio St.3d 658, 1995-Ohio-

149, 646 N.E.2d 1113. In order to dismiss a complaint under Civ.R. 12(B)(6) for failure to

state a claim upon which relief can be granted, it must appear beyond doubt from the

complaint, after all factual allegations are presumed true and all reasonable inferences are

made in favor of the relator/plaintiff, that the relator/plaintiff can prove no set of facts

warranting relief. Fain, 71 Ohio St.3d at 659; See, also, State ex rel. Sherrills v. Cuyahoga

Cty. Court ofCommon Pleas, 72 Ohio St.3d 461, 1995-Ohio-26, 650 N.E.2d 899.

As a general matter, mandamus will lie when a court has refused to render, or unduly

delayed rendering, a judgment. Sherrills, 72 Ohio St.3d at 462; See, also, State ex rel.

Reynolds v. Basinger, 99 Ohio St.3d 303, 2003-Oh1o-3631, 791 N.E.2d 459. However,

mandamus will not lie to compel the performance of a duty that has already been performed.

State ex re% Grove v. Nadel, 84 Ohio St.3d 252, 1998-Ohio-541, 703 N.E.2d 304, citing

Martin v. Judges of the Lucas Cty. Court of Common Pleas (1990), 50 Ohio St.3d 71, 552

N.E.2d 906; State exrel. Eads v. Callahan, 82 Ohio St.3d 405, 1998-Ohio-514, 696 N.E.2d

581.

Any controversy justiciable in mandamus in this case is moot, inasmuch as the

respondent has already performed the act that may be compelled by the writ of mandamus.



Nadel, 84 Ohio St.3d at 253. In the present case, Respondent has already caused one

transcript, free of cost, to be issued to Relator's appellate counsel. This is all that is required

by law.

Thirty years ago, this Court recognized that:

This court has held in a long line of cases that the state has a duty to
provide an indigent defendant with only a single trial transcript for the purpose

of an effective appeal. E. g., State v. Frato (1958), 168 Ohio St. 281, 154

N.E.2d 432; State exrel. Vitoratos v. Walsh (1962), 173 Ohio St. 467, 183

N.E.2d 719; State ex rel. Terrell v. Court (1963), 174 Ohio St. 209, 188

N.E.2d 291; State ex rel. Vitoratos v. Morris (1970), 22 Ohio St.2d 3, 257

N.E.2d 398.
Appellant essentially contends that Griffi'n v. lllinois(1956), 351 U.S. 12,

76 S.Ct. 585, 100 L.Ed. 891, and its progeny overrule those cases of this
court, supra, and now require that multiple free transcripts may be in order for
an indigent defendant. We disagree.

"Griffin v. lllinois and its progeny establish the principle that the State
must, as a matter of equal protection, provide indigent prisoners with the basic
tools of an adequate defense or appeal, when those tools are available for a
price to other prisoners. While the outer limits of that principle are not clear,
there can be no doubt that the State must provide an indigent defendant with
a transcript of prior proceedings when that transcript is needed for an effective

defense or appeal." Britt v. North Carolina (1971), 404 U.S. 226, 227, 92

S.Ct. 431, 433, 30 L.Ed.2d 400. See also, State v. Arrington (1975), 42 Ohio

St.2d 114, 116, 326 N.E.2d 667.
Appellant was provided with a basic tool for his appeal when Judge Hill

granted his request for a single trial transcript. The constitutional requirements
were met and, thus, Judge Hill was not under a clear duty to provide a second

transcript for appellant. State, exrel. Terrell, supra, at page 210, 188 N.E.2d

291. Therefore, the Court of Appeals properly denied appellant's request for a

writ of mandamus.
State exrel. Ralston v. Hill (1981), 65 Ohio St.2d 58, 58-59, 417 N.E.2d 1380, (emphasis

added); see, also, State ex rel. Greene v. Enright (1992), 63 Ohio St.3d 729, 590 N.E.2d

1257

Thereafter, Ohio appellate courts have followed this guidance and have held that an

indigent defendant is not entitled to a second free trial transcript. This position was clearly
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stated by the Lucas County Court of Appeals when it#ound that "[i]t is undisputed in this case

that appellant was provided a copy of his transcript for purposes of his direct appeal. 'A

crirninal appellant is not entitled to a second copy of his or her transcript at the state's

expense.' State v. Edwards (Aug. 14, 1998), Lucas App. No. L-98-1079, citing State ex rel.

Murr v. Thierry (1987), 34 Ohio St.3d 45, 517 N.E.2d 226, and State exre% Ivitiates v. Walsh

(1962), 173 Ohio St. 467, 183 N.E.2d 917." State v. Adkins, Lucas App. No. L-04-1143,

2005-Ohio-3203, 9i 5.

Thus, Relator cannot prove any set of facts warranting relief. "[A] writ of mandamus

will not be granted to compel the issuance of a transcript of trial proceedings at state expense

where relator has no appeal pending in the court of appeals." State ex rel. Knight v. Tyack

(1982), 5 Ohio App.3d 136, 450 N.E.2d 305, syllabus. In denying relator's motions for the

transcripts, Respondent specifically found that Relator's "appellate counsel was provided the

necessary transcripts for appeal." (See, Respondent's Exhibits # 7 and #91).

' Respondent's Exhibit #9 are notes written by Relator confirming his

understanding that his appellate counsel has received the one free copy of the transcripts.
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C4NCLUSION:

For the foregoing reasons, the complaint for a writ of mandamus should be dismissed.

Respectfully submitted,

MICHAEL T. GMOSER (0002132)
Butler County Prosecuting Attorney

MICH L A^ QjSTE'^,°JR./(0076491)
[ Cou sel of RecordJ
Assistant Prosecuting Attorney
Appellate Division
Attorneys for Respondent, Judge A. Nastoff
Government Services Center
315 High Street, 11`° Floor
Hamilton, Ohio 45011
Telephone: (513) 887-3474
Fax: (513) 887-3489

PROOF OF SERVICE

This is to certify that a copy of the foregoing Motion to Dismiss was sent by regular U.S.

mail to Jason Jones, #529-115, Relator pro se, Ross Correctional Institution, P.O. Box 7010,

Chillicothe, OH 45601-7010, this 2- day of September, 2011

MICHA AOSEfER/A076491)
Attorney for Responde Judge A. Nastoff.
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STATE OF OHIO

Pletmlff

COURT OF COMMON PLEAS. BUTLER OOUNTY, OHIO

CASE NO. CRt Od S'^-0Y - /L .^/

•p^';,^^,!^. ^ 1 ^." ' e 6
vs.

.,:

Dafandent •

PLEA OF GUILTY AND JURY WAIVER

I withdrew my former not guilty plea and enter a plee of guilty to the following offenee(s):

S9mL4[
SeaciFlcatlon Level

r
A•^QUr!!T ^

C•

D-

E

. S.v':'l.kA:>
OtfensalSoaalflaation

Aoss 4 y,&alJunrJN
^PaF'^^_ FNk4.36

rWa,FS C&riedS
feA^^(,'ifii iia7f-

1^'wR r!6/^Tat! 77l
sPS e, f'f esr.o.dP

Maximum Ponsitv: I understend tr;aT [r^ m mum pe n
^.O.r^. ,_..

OWnse/ Meximum Mulmlit MR-3118-til L6cense Pdson Term Pdeon Term

Seaeification Stated Pdson }]î SueoencinnEft,. Is Mrdstorv! is Presumed

tvrsimcelT
.

ConeecuRve Neceasenr

A•^

erm

zjio'

^ ^ ^

-
A

^
T-

c- S S

D.. B 5__

S 4E•-

My counsel has adviaed me of, and I fully undryretand• the foilowing:

Bythls pleading GUILTY, I understand the Cotiqyt34deslde my gulh based upon a statement by the proeecutor
about the evld'ence which wouidheve been preearyteNflt'tffal. The judge will accept thu ststament of evidenoe as true,

Pdson terms for multiple charges may be Imposad eoneaoutlvely by the Court, even if oonsecutlve santences

are n'otmandatary. if 1 am now onfelony probation, parole, under a communhy controleanction, or under post relaase
control from prison, this plea may result in revopation procee/dingsand enynew sentence could be Imposed
consecutlvety.

Court costs, rastltution and othar financial sanctione including fines, day fines, and reimbursement for the cost
of eny sanctlons may elsu bo imposed.

Any prison term that I receive as'a result ofthis plea will be served without good time credit.

Post Rel sse Contwi: In addition, a period of supetvlaton by the Adult Parole Author'dy efter release frorrl pison

is (mandatoty/optlonal) In this case. If I am sentenced to prison for s felonY 1 or felony eex offense, efter my prison
releese t will have mandatory post release control ef fiyeere under conditiona determined by the Parcie Board. If I am
sentenced to ptison for a felony 2 or a felony 3 .dahiChJlivotvsd causing at threatening physical harm. I wlll have



mandatory post reiease controi of 3 ysars. if I receive a sentence to prison tor a felony 3, 4, or 5, 1 may be given up
... , 'to 3 years of post raieeae pontrol.

If I violate any post release convol rule or condition, I can receive a more restrictive sanction whlle I sm under
post release comroi and increased duration of supervision or control up to the maxlmum term. If. I violate conditions
of supervision while under post release control, the Parole Board can return me to pdson for up to nlne months for each
violation up to a maximum of 54 my origina) stated prison term, even though I have already served the entire stated
prisun term imposed upon me by this Court. If the violation Is a new felony, I could receive a prison term of the greater
of one year or the tlme remalning on post release control, In addition to any other prison term imposed for the new
offense.

communltv Controlo Itthls Court Is not requlred,bwtawtotmpose a prlson eanction, It may impose community
control sanetions or non-prison sanctions upon me. I undaratend that it I vlolate the terms or conditiona of a
community control sanction, the Court may extend t4ie time for which I em subject to this sanction up to a maximum
of 5 yesrs, Impose a more restrictWe eanctlon, or.irh'ptisorr me for up to the maxlmum stated term allowed for the
offense(s) of which I am found guilty, I understandethst Lhave been ardered to pay a$25 monthiy probation fee and
that falkrre to do so may result in revocation of community controllprobatlon,

I understand the nature of theae charges and.tfle pesslble defensae I mlght have. I am satiefled with my
attorney's advlce and competence, 1 am not under the-influence of.drugs or alcohol. No threats have been made to
me. No promises have been made except as part of tMis'piea agreement stated anttrely as follows;

. i..7q'.t^, ih'• . .

I understand by pleading GUILTY, I give'fP{fYhVflght to a Jury irial or court triaf, where I could cordront and

have my attomay quesHon witnasses against me,`biff8where I aould oee •the power of the court to call witnesses to

testify for me. I Imow at tdel I would not have to take the wlLress stendandcoufd not be forced totastify against
myself end that no one could comment If I chose niri'1q6`testity. I understand I waive my right to have the prosecutor

prove my quilt beyond a reasoneble doubt on everf% •ifdindiit of each charge. I know that the Jury verdict would have

to be unanimous before the jury cold find me gulltq of 8rry offense.

I understand my dght to appeal a maximum sentence, my other limited appellate rights end that eny 6ppeal
must be filed within thirty 130) days of my sentence. 1, undorstand the consequences of aconviction upon ma If I am
not a U.S. dtken. I enter this plea voiuntadly.

^... .^SI ature ol fl tdent

The Court finds that this day the dafendent; in'opotr court, was advised of all applicable ConsYnutlcnaf rights

and mede a knowing, intelligent. end voluntery weHer of those rights purauam to Com. R. 11. The plea Is accepted

sed Is ordered filed. The Court finds tfre defen aM ^ f of each offense to which defendent has enterad this ea

OA santencing heering is scheduled on / r0 at A .MO5 Bond ls

7
1
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p.S.l.fT.rsps not ordered. 9101



STATE OF OHIO

Plalntlff

vs.

^r{ nv^^V<S
Detandant

COURT OF COMMON PLEAS, BUTLER COUNTY, OHIO

CASE NO. CR 61'0?-143 1

PLEA OF OUIJ TY AND JURY WAIVEB

I withdraw my former not guilty plea and enter a plea of guilty to the following offense(s):
. .J i'll:c3

Count or Offense/SoeclOeatian OBC Sectlon
Sne{dfleatlon Levei : , .

A'THa.4 t I^ c1rL %1411^ .4^3. 13

a^YUf < iSt^(^ RYJ3,/3
D.^_ 6h ^ ;1415. (B

T A52"3.3 2E S^^AJ c :^
D c+r '^' a:^.

Maxlmum Penaltv: I understand that the maxlmum penaky'es to each caunt is as follows:

Olfenaer Maximurn mayjmuni a^^^^^t`̂ "̂"" L79.ggtg Pdaon Tann Pdaon T^m'`^"'7i.c.
Sceclllca0on SLatadPHson j=igg Susoension ia Mandatorv! te Presumed

7termvrefmuel ^1=•,ConsecuSve Necessarv

A - ^^ a , ^ SO o. A N0 N4 ^a

g- ^YtSfS 6 a► s00D 8. n7.'V !JJ kd. .

C- ^ 8onyJ 9 AV N0 . Mi

p.^ larw s s ^50o s''3^ ^{ag, N^ -.,

E_ F !t9 $ ^^J c^'i

My counsel hae adviserdmeof, and I fully understend, the fopowing:

Bythis pleading GUILTY, I underetand the Cou% wiil•decide my guik based upon a statement by the prosecutor
aboutthe evidanca which wouldhave bean presarifdd:trc'tdal. The judge will accept the statement of evidence as true.
. . . . ' Riil.

Prison terma for multipie charges may be Imposed conaecutivaly by the Court, even If consecutive sentences
are not mandatory. if I am now on felony probatlon, parole, under acommunlty control sancOon, or under post releaae
control from pdeon,thie plea may resuit in revocation praceedings and any now semence could be imposed
consecutively.

Court costs, restitution and other financial sanctions Includingfinee, day fines, and reimbursement for the cost
of any sanctions mey also be Impoeed.

Any prison term that I receive aa' a reeuit of this piea will be served without good time credit.

a perlud of aupaNlsicn byths Adult Parole Authadty after release frorn prisonIn edditlon ,
Is lmartdatory/ onaq in thie aase. If I am sentenced to prison for e felony 7 or felony sex offense, after my prison

e mandatory poat releese oontrol of fz9years under conditions determined by the Parola Boerd. If I am.
sente to priaon for a felony 2 or a felony 3.whidh lavolved oausing or threatening physical herm, I will have



d. .

mandatary post release control of 3 yeara, if i raceive a sentence to pdson for a felony 3, 4, or 5, 1 may be given up
to 3 yoers of post release control.

If I violate any post release comrol rule or conditlon, I can recelve a more restdctive sanctlon while 1 arn under
post relaasa control and Increased duration of supervielon or control up to the maximum term. If I violate conditiona
of aupervision while under post release control, the Parole Board can return me to prison for up to nine months for each
violation up to a maxlmum of Kmy original stated prieon term, even thovgh I havealready served the entlrestated
prison term Imposed upon me by this Court. If the vialation is a new felony, I could receive a prieonterrn of the graater
ofone year or the time remaining on post release oontral, In addition to any other prison term imposed for the new
offense.

CammunitvCentrol: RthisCourtIsnotrequlred+hlatewtolmposeaprlacnsanotlon,Itmayimposecommunity
control aanctions or rton-prieon sanctions upon me. :1 understand that If I violate the terms or conditlons of a
community contrnl sanctlon, ths Courtmay extenU,tMe,tlme for which I am subject to this sanction up to a maximum
of 5 years, Impose a more restrlcqve sanction, oF.i7i1polson- me for up to the maximum stated term allowetl for the
offenee(s) of which I am found guilry. I underatehddket 1: heve been ordered to pay a $25 monthly probation fee and
that failure to do so may reau(t In revocation of community condol/probatlon.

I undorstand the nature of thesa charges aod^thp possible defenaes I might have. I am satisfled with my
attorney's advice and competence. I am not under the-influenoo of druge or alcohoi. No threats heve been made to
me.No promises have been made except as part of this 'plea agreement ateted entirety as follows:

SM D t ,Ohrw45f{ S Rl S,fJ I.4rs»•% an 5PS4wcP

I undarstand bypleading GUILTY, I givea&1'i'fiij'ligdtto a jurytrialor court tdal, where I could confront and
have my attorney question whnassesagalnst me; ^8'rY6"where I could use the power of the court to aall witnesses to
tesUfy for me. I know at trial I would not have to take the witness stand and could not be forced to testify againat
myself and thatno one could comment If I chose ntitiTUtestdy. Iunderstand I waive my right to have the prosecutor
prove my guiltbeyond a reasonabla doubt on ever j% s}Bmejit of sach charge. I know that the Jury verdict would tieve
to be unanimous before the Jury cold find me gullty ofi eny offense.

I understand my right to appeal a maxlmum sentence, my other limited appellate rights and that any 3ppeal
muet be flletl within thirty (30} days of my sentence. I understand the consequencas of a conviction upon me It I am
not a U.S. citizen. I enter this plea voluntedly.

pAy'foi d
.'^r •i.^^-; :' P^^i,•.

Proseouting Atte ey

,IlR1GM@NL fNTRY OF GUILTY

The Court findsthat thlsday the detendant;^Intop^:rt court, wea advised of all applicable Constltutional rights

and made a knowing, Intelligent, and voiuntary waiver of those rights pureuant to Crlm. R. 11. The plea Is accepted

and Is ordered filed. The Court flnds the de/f7e,nd/yn/tjruÊilt^y of each offenae to rwh.l^ch^defendant has enttered this 1

A centenclna headno ie scheduled on CJ/`71L(/^ _ et %1'3(dY,• Bond is _JE^i'^•

oate
P.S.I. '^ls not ordered. 9l01



COURT OF COMMON PLEAS
Im k`UG II 1i-111: O3BUTLER COUNTY, OHIO

STATE OF OHIO CASE NO. CR2005-09-1031

pipYMtff.f , NASTOFF, J.

Vs.

JASON JONES

Dafendent

JUDGMENT OF CONVICTION ENTRY

On August 11, 2006 defendant's sentencing hearing was held pursuant to Ohio Revised Code
Section 2929.19. Defense ettomey, Wllliam P. Whelen, Jr. and the detendant ware present and
defendent was advised of and afforded ell rights pursuant to Crim. R. 32. The Court has considered
the record, the charges, the defendant's Guilty Plea, and findings es set forth on the record and
heroin, oral statements, any victim Impact statement and pre•sentence report, as well as the
pdnciplas and purposes of sentencing under Ohio Revised Code Section 2929.11, and has balanced
the seriousness and recidivism factors of Ohio Revised Code Section 2928.12 and whether or not
oommunity control is appropriate pursuant to Ohio Revlsed Code 8ection 2929.13, and finds that
the defendant Is not amenable to an aveiiahle community eontrol sanetion. Further, the Court has
considered the defendant's present and future ebiiify to pay the amount of any senction, fine or
attorney's fees.

The Court finds that the defendant hes baan found gui(ty of:

POSSESSION OF MARIHUANA as to Count One, a violation of Revised Code Section
2926.11 a second degree felony. With respect to this Count, the defendant Is hereby senteneed to:

Prison for a paricd of 8 yeers, which Ia a mandatory pdaon term pursusnt to Revlsed Code
Section 2929.13(F),

TRAFFICKING IN MARIHUANA as to Count Two, a violation of Revised Code Section
2825.03(A)(2) a fimt degree felony. With rospeet to this Count, the defendant is hereby sentenced
to:

Prison for a period of 10 years, which is a mandatory pdson term pursuant to Revised Code
Section 2929.13(F).
This sentence will be served concurrant with Count One.

HAVING WEAPONS WHILE UNDER DISABILITY as to Count Three, a violation ofRevieed
Code Section 2923.13(A)(31 a third degree fefony. W@h respect to this Count, the defendant Is
hereby sentenced to:

Prison for a period of 5 yeara.
This sentence will be eerved concurrent with Count One and Two

HAVING WEAPONS WHILE UNDER DISABILITY as to Count Four, a violation of Revised
Code Section 2923.13(A)(3) a third degree felony. With respect to this Count, the defendant Is
hereby sentenced to:

PRO8HCw1ac nT1 V aNBY, ae1Le fiallmY. UerU
PA. enx at a, t1^non. 0a 450t2.e3 23
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Prison for a period of 5 years,
This sentanoa will be served conaurnnt with Count One and Two.

HAVING WEAPONS WHILE UNDER D)SABILITY es to Count Five, a vio)ation of Revised
Code Sention 2923.13(A)(3) a third datRee felony. With respect to this Count, the defendant is
hereby sentenaed to:

Pr)son for a period of 5 yeere.
This sentence will be served concurrent with Count One and Two.

PERMITTING DRUG ABUSE as to Count Six, a violation of Revised Code Seotion 2925.1318)
a flfth degrae felony. Wlth reapect to this Count, the defandant Is hereby sentenced to:

Prlson for a per)od of 12 months.
This sentence will be senrad concurrent with Counts One and Two.

ENGAGING IN A PATTERN OF CORRUPT ACTNfTY as to Count Savan, a vic)etion of
Revieed Code Section 2923.32(A)(1) a first degroe felony. With respect to this Count, the
defendant Is hereby sentenced to:

Prison for a period of 10 years. which Is a mandetary prison term pursuant to Revised Code
Section 2929.131F).
This eentence will be served rnneeoWlva to Counts Oneend Two.

Credit for t days served is granted as of thia date.

Said sentence Is to be served conaocutwe to Hamilton County Case900600264-B

As to Count(s) One, Two, Three, Four, F)va, Six and Seven:

The Court hm notlfEed the defendant that post releese control is mandatory in this oase up
to a maximum of five (5) yeara, as well as the consequences for Wolating conditions of post re)ease
control Imposed by tha Parole Board under Revised Code Section 2987.28. The defendant is
ordered to serve as part of this sentenceany term of post release control imposed by the Parole
Board,and any pdson term for violation of that post release control, The defendant is therefore
ORDERED conveyed to the custody of the Ohio Department of Rehabilitation end Correcti0n.

Defandent is ORDERED to paye

Costs of prosecution, supervision and any supervlslon fees permitted pursuant to Revised Code
Section 2929.18(A)i4).

It is FURTHER ORDERED that soid defendant is fined the sum of 87,600.00 as to Count One,
wh)oh Is a mandatory fine Imposed pursuant to the proviaions of Ohlo Revised Code, 2925.03(H),
and that theeowt makes the foibwingequitab)e dlvieion of the mandetory line in the amount of
67,600.00 to be diatrlbuted between or among the law enforeament trust funds of the law
enfamement agencies wh)ohhaveparticipatedIntheinvest)gation, arrest, seizure, andprosecution,
harain, as the Court considers proper under the circumstances, to wit: twenty-five percent 125%) to
the Butler County Prosecuting Attorney's mandatory drug finea fund, in the amount of 91,876.00;
and seventy-five (75%) to the West Chester Polloe Department mandatory drug Tinea fund, in the
amount of ;8,626.00.

Fines are to be peid to the Butler County Clerk of Courts.

a%GS6NnNa ARGRaeY HVMR COIrtnY, Olea
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It Is FURTHER ORDERED that edd defendera Is finad the sum of $10,000.00 aa to Count Two,
which is a mandatory fine imposed pumuant to the provislons of Ohio Revised Code, 2926.0311-1),
and that the court makes the following equitable division of the mendatory fine in the amount of
$10,000A0 to be dlstributed between or smorp the lew enforcement trust funds of the lsw
enforcement agencies which have perticipated In the Investlgation, arrest, seizure, and prosecution,
herein, as the Court considers proper under the circumstances, to wit: twemy-five percent (25%) 1c
the Butler County Proseouting Attorney's mandatory drug fines fund, In tho amount of $2,600.00;
and seventy-five (75%) to the West Chester Police Department mandatory drug fines fund, in the
amount of $7,500.00.

Fines are to be peid to the Butler County Clerk of Courta.

It is FURTHER ORDERED, pursuent to Rovised Code 4607.16, that the defendant's pleasure
drlving, operator's ricanae or any other driving permits or privileges shall be suspended for a term of
6 ysara. Said term will begin August 11, 2008. Seid term will end on August 10, 2011.
It Is FURTHER ORDERED that the Clerk sheli notify the Ohio Bureau of Motor Vehicles through form
2724.

The Court furthar advlaed the defendant of all of hialher rights pursuant to Cominal Rule 32,
Inciuding his/her right to appeal the judgment, hlelher right to appointed cdunsel at no cost, his/her
right to have court documents provldad to hlmlher at no costs, and his / lher right to have notice of
appeal filed on his behalf.

Directive to Ohio Department of Rehebigtation and Correctlon: Please notlfy the Butler County
Court of Common Pleas of anymajor changes of Incarceration status including but not limited to
release, transfer, execution or death of the defendant,

APPROVED AS TO FORM:

ROBIN N. PIPER
PROSECUTING ATTORNEY
BUTLER COUNTY, OHIO

BA81m6aq#!
August 11, 2006

PACI9Cereia AilneNaY, aon9RCOVMY, Oe10

PA. Bex sta, I0.wiTCx, OH 45et4-0515
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OHJO CF1`H DISTRICT COURT OF APPEALS

7006 SEP 13 VJi'EP1't COUNTY, OHIO chp(^ cli voa^

'+t ^OU4JTY1 i_Et1
STATE OF OHIO ^^".F <<1F C^UR7S

CASE NO.: CR0005;09.1631

Plaintiff

vs

JASON JONES

Defendant

FILED BUTLER CO,
COURT OF COMMON PLEAS

SEP 13 2006
CINDY CARPENTER

• CLERK OF COURTS

NOTICE OF APPEAL

Notice is hereby given that Jason Jones, hereby appeals to the Twelfth District

Court of Appeals, Butler County, Ohio, from the judgment of conviction and sentencing

entered in the Court of Common Pleas, Butler County, Ohio on the 11Ih day of August,

2006.

William P. Whalen, Jr. (016646)
810 Sycamore Street, Suite 511
Cincinnati, OH 45202
(513) 579-8700 Ext 511
(513) 579-8703 Fax No.

billwQcincilaw.net

-7



PRAECIPE

TO THE CLERK: Please prepare and file in the Court of Appeals all original papers,

a transcript of the docket and joarnal entries, and all other documents required by law

to be so files.

William P. Whalen, Jr. (016646)
810 Sycamore Street, Suite 511
Cincinnati, OH 45202
(513) 579-8700 Ext. 511
(513) 579-8703 Fax No.
wN%vr.hillwUcincilaw.net



^]? I OF COMMON PLEAS

W 6.E^yCOUNTY, OHIO
1006 SEP I 3 ^'

$TATEOFOH10 PsU
CLEf1f

Plaintiff/Appellee

vs

JASON JONES

DefendanVAppellant

COUNTY OF BUTLER)

STATE OF OHIO

T E'^v1 Ef:
^u;^TY^

^[IF, Rrc, cP ;:0.
Cp^^R^ V' COtitMON PLEAS

SEP 13 2006
CiNDY CARPENTE.R
CLERK OF COURTS

p ; S: APPEAL NO.:

TRAIL NO.:

AFFIDAVIT OF INDIGENCY

JASON JONES, the undersigned, being first duly sworn and cautioned, deposes

and states as follows:

].. T1iat he is the defendant in the above captioned matter;

2. That he is a citizen of the State of Ohio;

3. 'The he is indigent and unable to pay the costs and charges involved in the withni

matter;

A. T'hat he is entiBed to the redress that is sought in the above captioned matter to

the best of his knowledge and belief.

FUTHER AFFIANT SAYETH NAUGHT

^d gDef^tidant/Appe alnt-In i ent

SWORN TO AND SUBSCRIBED BEFORE ME, A NOTARY PUBLIC IN AND

FOR THE ST'ATE OF OHIO ON THIS -^2 DAY OF AUGUST, 2006.

)41LUAM P. WHALEN, JR., Attnmey a.t Lx-
HOTARYPUPLIC, £TATEOF(UO
NY Comminluu hv5 n< z*plmiion
pN, $aatlon 14 IA5 H. C.
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'^L 111WOURT OF APPEALS

TWELFTH APfftk.AaE DISTRICT OF OHIO

2441 APR'g CoUNTYCBo^Lr^CO

CLEVN q

STATE OF OHIO,

Plain8fl-Appell0e, CASE NO. CA20o8-09-228

JUDGMENT ENTRY

-vs-

JASON JONES,

Defendant-Appellant.

The brief of appellant, filed pursuantto Anders v. Califomia (1967), 386 U.S.738,
87 S.Ct. 1396, properly before this court and having been considered by the court, It is
ordered that the motion of counsel for appellant requesting to withdraw as counsel is
granted, and this appeal Is hereby dismissed for the reason that it is wholly frivolous,

It is further ordered that a mandate be sent to the Butler County Court of
Common Pleas for execution upon this judgment and that a certifled copy of this
Judgment Entry shall constitute the mandate pursuant to App.R. 27.

Costs to be taxed in compliance with App.R. 24.

^
O

residing Judqe

E. Walsh, Judge

3

Stepho^ n W. PoweIl,^Ju



IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF OHIO

BUTLER COUNTY

STATE OF OHIO,

Plaintiff•Appeiiee,

-vs-

JASON JONES,

Defendant-Appellant.

CASE NO. CA2006-09-228

DECISION
4/912007

CRIMINAL APPEAL FROM BUTLER COUNTY COURT OF COMMON PLEAS
Case No. CR2005-09-1631

Robin N. Piper, Butler County ProsecuUng Attorney, Michael A. Oster, Jr., Government
Services Center, 315 High Street, 11s` Fl., Hamilton, Ohio 45011,#or pialntiff•appeiiee

Charles M. Conliff, 6680 Dixie Highway, Suite 302, Fairfieid, Ohio 45014, for defendant-
appeiiant

Per Curiam.

(11) This cause came onto be considered upon a notice of appeal, the transcript of

the docket and Journai entries, the transcript of proceedings and odginai papers from the

Butler County Court of Common Pleas, and upon a brief filed by appeiiant's counsel, oral

argument having been waived.

{¶2) Counsel for defendaM-appeilant, Jason Jones, has f'iied a brief with this court

pursuant to Anders v. Califomia (1967), 386 U.S. 738.87 S.Ct.1396, which (1) indicatee that



Butler CA2006-09•228

a careful reviaw of the record from the proceedings below falls to disclose any errors by the

trial court prejudiciai to the tights of appellant upon which an assignment of error may be

predicated; (2) lists five potential errors "that might arguably support the appeal," Anders at

744, 87 S.Ct. at 1400; (3) requests that this court review the record independentiy to

determine whether the proceedings arefree from prejudicial error and wdhout infringement of

appellant's constitutional rights; (4) requests permission to withdraw as counsel for appellant

on the basis that the appeal is wholly frivolous; and (5) certifias that a copy of both the brief

and motion to withdraw have been served upon appellant.

(13) Having allowed appellant sufficient time to respond, and no response having

been received, we have accordingly examined the record and find no error prejudicial to

appeiiant's rlghts in the proceedings in the trial court The motion of counsel for appellant

requesting to withdraw as counsel Is granted, and this appeal is dismissed for the reason that

It is wholly frivoious.

BRESSLER, P.J., WALSH and POWELL, JJ,, concur.

This opinion or decision Is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visk the Ohio Supreme CourPs web site at:
http•//www sconet atate.oh usIROD/documents/. Finai versions of decisions

are also available on the Twelfth District's web site at:
sohtto•tlwww.twelfth.courts.state,oh.us/search.a

-2-



OF^IC^^! ^!..
U OF MMON PLEASO CUTIN HE C RT

r.; BUTLER COUNTY+ OHIO
rrs " .. GENERAL DIVISION

11:..
STATE l'.Q..iE

^L,,.,,,q^^lv`.'. mauyrnutase No. CR-2005-09-1631
^I,^.0 in CnY'^+' CF11k

V a g^T1F.R

Defendant.
xT Z620dge: Hon. Andrew Nastoff, Jr.

CINUY CARYe1•ISCx
CLRRK OF COURFS

MOTION FOR PRODUCTION OF TRANSCRIPTS AND RELATED DOCUMENTS

AT STATE'S EXPENSE BY INDIGENT DEFENDANT

COMES NOFI, Jason Jones (hereinafter, Defendant), acting

in pro se', and respectfully moves this Court for t1e

Defendantto be provided with either a photocopy of the

transcripts of his trial, and all pretrial hearings and

related documents, or, in the alternative, for the Defendant

to be loaned all transcripts and related documents, which are

necessary for the Defendant to proceed in all post-appeal

statutory or regulatory proceedings created by Ohio Iaw.

If the relief granted by this Court is the loaninG of the

above-mentioned documents, the Defendant respectfully requests

that the documents be loaned for a period of not less than

ninety(90) days, and that the Defendant be allowed to

photocopy all documents loanedat his own expense, at a cost
not to exceed five(S) cents per page. Giles V. Tate, 907

F.Supp. 1135(S.D. 0N W.D. 1985).

The reasone for the granting of this instant motion are

more fully set forth in the attached Memorandum In Suoport and

are in accordance with recent decisions in the United States

District Court for the Southern District on this issue.
Respectfully Submitted,

^on

rlasv, ^ram n^a
Jones #`529-115

I



'ORIGINAL

MEMORANDUM IN SUPPORT

In Stateex rel. Greene v. Enright, 63 ohio St.3d 729, 590

N.E.2d-1257, the Ohio Supreme Court denied Mr. Greene's request

for a copy of his transcripts to proceed in Pro Se on direct

appeal. . Subsequent to the denial, the Ohio Public Defender's

Office filed a Writ of Habeas Corpus on Mr. Greene's behalf.

in a comprehensive decision from the United Statea District

Court for the Southern District of Ohio, the Honorable Judge

Spiegal issued a conditional writ of habeas corpus, giving the

State of Ohio sixty (60) days to provide Mr. Greene with the trans-

cripts of his trial or the Writ wculd issue. Greene v. Brigana,

904 F.Supp. 675.

At page 677 of the opinion, the court addressed not only Mr.

Greene's right to the transcripts of his trial on direct appeal,

but also discussed Mr. Greene's right to the documents and trans-

cripts of his trial for "post-appeal" remedies created by the

State, citing to Lane v.Brown, 372 U.S. 477, 484-485, 83 S.Ct.

768, 772-773. Lane v. Brown, supra, in turn cites to Burns v.

Ohio, 360 U.S. 252, 257, 79 S.Ct. 1164, 1168, for the proposition

that: .. .

"Once the State chooses to establish appellate
review in criminal cases, it may not foreclose
indigents from access to any phase of that pro-
cedure because of their proverty. ***This prin-
ciple is no less applicable where the State has
afforded an indigent defendant access to the
first phase of its appellate procedure but has
effectively foreclosed access to the second

tha^dp at 257, 79
solely

S1Ct3.B 1168e of hisIndigency.
Saith v. Bennett, 365 U.S. 708, 81 S.Ct. 895,
6 1,.E .2d 39, the court made clear that these
principles were not to be limited to direct

I



appeals from criminal convictions, but extended
alike to state post conviction:proceedings *^*
Id. at 714, 81 S.Ct. 898" Lane at 485.

The Defendant, Jason Jones, respectfully states and claims

that the above-cited case law creates an Article VI, §2 duty by

which this Court is bound and which mandates the granting of the

instant motion.

The Defendant, Jason Jones, as is attested in the attached

Affidavit of Indigenay, is indigent for any meaningful purposes

of attempting to pay for the transcripts of his trial proceedings,

or, the related documents requested herein.

The Court should take judicial notice that the Defendant,

Jason Jones, is currently incarcerated and unable to procure these

docuraents by appearing in person at the Courthouse and requestine

then under the Ohio Public Records Act.

Further, case law does not provide a method for the Defendant

to be mailed a copy of thetranscripts under the Act. State exrel.

Nelson v. Furst, 66 Ohio St.3d 47, 607 N.E.2d 836.

It should be further noted that a Defendant's failure to file

in a timely fashion an Application to Reopen pursuant to Ohio Rules

of Appellate Procedure 26(B) is overcome by a finding of "good cause

for delay." The lack of transcripts, where duly evidenaedby a

criminal defendant, is "good cause." State v. Everette, 74 Ohio St.

3d 274, 658 N.E.2d 720(Ohio 1995);State v. Bell, 73 Ohio St.3d 32,

652 N.E.2d 191(Ohio 1995). As such, the Defendant contends that

the same "good cause" would apply in post conviction proceedings

where the Defendant needs the transcripts to determine what was

entered on the record of the trial, and what was outside the record

of the trial.

I



ORIGINAL
The depending on memory is such a case that would be fool-

ish and impossible in eases of lengthy trials. Hardy v. United

States, 375 U.S. 277,288, 84 S.Ct. 424,431, 11 L.Ed.2d 331(1964)

As such, the Defendant has no other remedy at law but to

request that the heretofore mentioned transcripts and documents

be supplied to him by this Court and the Respondent, in whatever

manner that is possible and in accordance with the above-cited

case law. This is the first crucial step of the Defandant's

post appeal process. Toproceed further, the Defendant must

have the transcripts and documents of his trial.

CONCLUSION

For all the foregoing reasons, the Defendant, Jason Jones,

respectfully moves this Court to ORDER that a true copy of the

Defendant's trial transcripts and relevant related documents

necessary for the Defendant to pursue post appeal and post

conviction remedies, be supplied to the Defendant, either on

loan for review and copying, or a photocopy to be made by the

Clerk of Court, or Respondent, to be forwarded to the Defendant.

The Defendant states under penalty of perjury that he has not

ever had in his personal possession a copy of his transcripts,

nor has he been allowed to review the record of his trial, or

the documents relevant to his trial or conviction.

Respectfully Submitted,

tiCP6ner pro se'4FPYon)aes \

I



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing MOTION and

MEMORANâUM IN SUPPORT were sent to Robin Piper, Outler County

Prosecutor, via Regular U.S. Mail at the Government Services
day l of Box 20075, Hamilton,Center on Street

this 24th
Ilth

ohio 4

Jason Jo

I



21101 N0V -8 T^ 9irYCOART OF COllg?ON PLE'AS

,_a iSUTLIti'R COUNTY, OHTO
^; .. :-f COUNTY

CI.ERK UF COURTS
STATE OF OHIO, * CASE NO: CR.05-09-1631

vs.

Jason Jones,

Defendant.

* Judge Nastoff
*
* ENTRY DENYING MOTION FOR

* PRODUCTION OF TRAtZSCRIPTS

* AND RELATED DOCUMENTS AT

* AT STATE'S EXPENSE

*

*

it appearing to the Court that defendant'e

appellate counsel was provided the necessary transcripts

for appeal; the defendant's motion for Production of

Transcripts and Related Documents at State's Expense is

hereby denied.

IT IS SO ORDERED.

cc: Jason Jones, #529-115
P.O. Box 7010
.Chillicothe, Ohio 45601
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Jason Jones

V.

A. Nastoff, Judge

LED

g,i.iU 2 0 2009

CLERNt OF G0URT
SUPREME COURT OF OHIO

Casc No. 2009-1204

IN MANDAMUS

ENT'RY

'T'his cause originated in this Court on the filing ot' a complaint for a writ of
mandamus. Upon consideration of respondent's motion to dismiss,

It is ordered by the Court that the motion to dismiss is granted. Accordingly, this

cause is dismissed.

Chief Ju tice
HOMA^J.'MQYER
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Dear Mr. Con].iff:

• please send me the trial transcripts that you obtained

at Stnta's axPsto t Ot-urth3r
at<.aap ca a.

I Slltve attemp.ed
instrnct.ed to obtain t1e:a trom you. If gtv4•ng t'aem to me to

keep ta an iuconvenS.ence, I couid copy ther and send them back

to you.

Thank you very much.

Jason Jones 529115
RGT P.O.Box 7010
Chil).icotlxe, Gi: 45601
CA2006•-09-2 cti
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