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L. EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL

QUESTION

As a case of first impression, this matter is of great public importance in determining the
role of websites as a means of delivering legal notice of the date, time and location a sheriff’s
sale to interested parties in a foreclosure action. Societal advancements in technology
indisputably createc new avenues for communicating thoughts and ideas (i. e; email, websites, and
facebook). However, these new forms of communication do not necessarily comport with the
minimum standards of due process or statutory standards governing the delivery of legal notice
in foreclosure actions. Presently, the specific legal issue is whether the minimum standards of
due process and R.C. 2329.26(A)(1)(a) allow a plaintiff in a foreclosure action, holding an
interest in the subject property, to receive constructive notice of the date, time, and location of an
impending sheriff’s sale via a website when plaintiff’s mailing address is readily ascertainable.

In this case, the court of appeals found that sending a written notification directing a
plaintiff to access the sheriff’s office website in order to ascertain the date, time and location of
the impending sheriff’s sale is not akin to receiving constructive notice by publication. The court
of appeals found that a website is a reliable method of delivering legal notice because it can be
viewed from anywhere around the world. The appellate court also found that the information on
a website is directly accessible and notifies an interested party much like a letter. Moreover, the
court of appeals expanded upon the trial court’s rational—that because technology has changed
drastically since the Central Trust and Mennonite cases, notice requirements may also change.
As such, the appellate court found that the method of delivering notice employed by the Sheriff’s
office was not notice by publication but rather equated to delivering actual notice by mail, and

was therefore compliant with the demands of due process.



This case is of great public importance because the appellate court’s decision effectively
overturns this Court’s ruling in Central Trust Co. v. Jensen (1993), 67 Ohio St.3d 140, 616
N.E.2d 873. Following the Mennonite Bd. of Missions v. Adams decision, this Court created a
bright line standard in Jensen that has been followed by intermediate appellate courts around
Ohio. Mennonite (1983), 462 U.S. 791, 798-800, 103 S.Ct. 2706, 2711-12. Jensen was decided
on the principle that notice at least by mail is a constitutional prerequisite to a proceeding that
édversely affects a party’s property interest when the interest holder’s address is known or easily
ascertainable. Contrary to this standard, the appellate court’s decision approves a method of
notice that is akin to notice by publication rather than delivery of a letter to effectuate actual
notice. As a result, the appellate court’s decision effectively fragments the principle behind
Jensen and allows an interested party to be constructively notified of an impending sheriff’s sale.
This has the real potential to render a party’s property interest unprotected at a sheriff’s sale
should they not receive actual notice of the date, time, and location of sale.

This case is also a case of great public importance because the appellate court’s decision
usurps the Ohio legislature’s role in setting standards of legal notice and is contrary to the
legislative intent behind R.C. 2329.26 and R.C. 2329.27. Although the legal standards of notice
are interpreted by courts, legislative statutes define and control the kind of notice a party is
entitled to receive in foreclosure proceedings. In 1999, the Ohio General Assembly amended
R.C. 2329.26 and R.C. 2329.27 in response to this Court’s decision in Central Trust Co. v.
Jensen. The intent of the amendment was to require that written notice of the date, time, and
place of an execution of sale of real property be given to parties in a foreclosure action. Through
this amendment, the legislature recognized that publication notice does not satisfy due process

when given to those holding an interest in the property being sold. Here, the appeliate court’s



decision furidamentally alters the provisions of R.C. 2329.26 and R.C. 2329.27 by allowing an
interested party to receive published notice of the date, time, and location of a sheriff’s sale. The
appellate court was constrained to follow the intent of the legislature and impermissibly deviated
from this course by finding that advancements in technology justified changing the provisions of
R.C. 2329.26. This Court has historically disfavored legislating from the bench and should
correct the appellate court’s decision by hearing this appeal.

The appellate court’s decision is of great general interest because it effectively creates
third class of legal notice in Ohio foreclosure law—constructive notice via a website. The Ohio
legislature has approved of two types of notice in foreclosure proceedings: actual notice to
interested parties and constructive notice via publication. R.C. 2329.26. Actual notice is
information directly sent to a desired recipient at their specific address and is mandated by this
Court’s holding in Jensen when an interested party’s address is reasonably ascertainable.
Constructive notice is a substitute for actual notice and is only permissible in foreclosure actions
to advertise sale of the subject property to the general public. While the mefhod of delivering
notice may vary, these two classes remain separate and distinct. Here, however, the appellate
court’s decision permits county sheriff’s across Ohio to ignore statutory foreclosure procedures
and constructively notify interested parties in a foreclosure action. Directing an interested party
to search a website for sherifl”s sale information constitutes constructive notice because the
pertinent sale information is not directly transmitted to the desired recipient. In other words, it
constitutes a legal fiction equating to notice by publication. Thus, the appellate court erred by
impermissibly creating a third class of notice in Ohio foreclosure law.

Employing constructive notice in foreclosure actions presents an enormous risk to the

fundamental property rights of parties holding an interest in the subject property. By indirecily



notifying a party as to where they may find sheriff’s sale information, interested parties will be
placed in jeopardy of not receiving the notice, thus losing the opportunity to protect their interest
in the property. Moreover, the appellate court’s decision will likely bring about great confusion
amongst Ohio courts regarding what constitutes alternative forms of delivering actual notice. If
new technologics are to be used in delivering notice to interested parties in foreclosure
proceedings, the legislature should be the one to promulgate those standards.

This case further presents a great public interest because the delivery of actual notice of
an impending sheriff’s sale to other interested parties depends on whether the plaintiff in the
lawsuit receives notice. Under R.C. 2329.26(AX1), the plaintiff in a foreclosure action has the
duty of providing actual written notice of an impending sheriff’s sale to all other interested
parties in the action. In effect, the Ohio Legislature has daisy-chained the notice process for
interested parties in matiers of foreclosure. Thus, if a plaintiff is never informed of the date,
time, and location of the sheriff’s sale, notice will not be sent to all other interested parties in
compliance with R.C. 2329.26. Ohio Sav. Bank v. Hawley, 5th Dist. No. 00-COA-01387, 2001
Ohio App. LEXIS 702 at *6-8. Employing constructive notice by directing the plaintiff to
monitor a website for sale information places all other interested parties at risk of not being
notified of an impendjng sheriff’s sale. Morecover, because sheriff’s sales are routinely canceled
or rescheduled, indirect notice of a sheriff’s sale via a website places an undue burden on
plaintiffs to constantly monitor a website to guarantee that a sale date has not been changed or
canceled. Thus, indirectly notifying an interesteci party via a website does not comport with the
statutory notification requirements in R.C. 2329.26(A)(1).

Apart from the constitutional and separation of powers issues, this case presents this

Court with the opportunity to define the legal effect of placing notice upon a website and



whether this method of notice constitutes actual notice or notice by publication. The pervasive
use of websites has drastically changed how information and goods are transferred in society.
Although employing websites and new technologies can serve as a cost-effective means of
effectuating legal notice, such methods cannot be employed without first determining their legal
significance and effect. This Court should grant jurisdiction over this case because reasonable
minds can differ as to the legal effect of a particular method of notice. For example, the
appellate court’s majority opinion found that sending a written notification directing a plaintiff to
the sheriff’s office website for the date, time and location of the impending sale is not akin to
receiving notice by publication. Conversely, the dissenting judge concluded that opening a
website is more like opening a newspaper; and opening an email is more like opening a letter.
Finally, the substantial constitutional question in this case implicates the 14th
Amendment to the U.S. Constitution regarding the minimum standards of due process required
ina judicial proceeding involving the deprivation of life, liberty or property. Constitutional due
process requires that (at least) notice by mail be sent to an interested party adversely affected by
the sale of foreclosed property, because foreclosure sales jeopardize the interest holder’s
fundamental rights in the subject property. Jensen, 67 Ohio St.3d at 142, citing, Mennonite, 462
U.S. at 799. Here, the appellate court’s decision uproots Ohio’s compliance with the legal
standard set by the U.S. Supreme court in Mennonite Bd. of Missions v. Adams. Its decision
further offends constitutional notions of due process by allowing an interested party to be
indirectly notified of a judicial sale when the party’s address is readily ascertainable. A party’s
abilify fo take steps to safeguard its interests does not relieve the State of its constitutional
obligation to deliver actual notice. Jensen, 67 Ohio St.3d at 143, citing, Mennonite, 462 U.S. at

799. Thus, the appellate court’s ruling is contrary to the standard set by this Court in Jenson



which says that when a party’s name and address are readily ascertainable, actual-written notice
must be sent to that address in compliance with the minimum constitutional standards.

In conclusion, this case presents a unique opportunity for this Court to opine on the legal
character of new.technologies being utilized to deliver notice to interested parties in foreclosure
actions. Although technology may change, a state still must comply with the minimum standards
of due process when notifying partiés holding an interest in property to be sold at a sheriff’s sale.
Here, instead of adhering to the standard that actual notice be sent to those holding an interest in
property being sold at a sheriff’s sale, the appellate court’s decision now opens the door for
county sheriffs across Ohio to indirectly inform interested parties via publication upon a website.
This result is contrary to the provisions of R.C. 2329.26(A)(1). Ultimately, the appellate court’s
decision jeopardizes an interested party’s ability to safeguard its interest in the subject property.
Accordingly, this Court should grant jurisdiction to hear this case and review the erroneous

decision of the Twelfth Appellate District.

II. STATEMENT OF FACTS

Plaintiff, PHH Mortgage Corporation (hereafter PPH Mortgage), filed a foreclosure
action on April 14, 2008 against Michael S. Prater. The trial court’s Final Judgment in favor of
PHH Mortgage was then filed on September 29, 2008. The property was then to be set for sale
through the Clermont County Sheriff’s Office.

Several sales were scﬁeduled and withdrawn before the property was finally sold. The

“property was first scheduled to be sold at Sheriff’s Sale on January 6, 2009. However, by order
of the court one day before the sale was to commence, the first order of sale was withdrawn. The

property was rescheduled to be sold on June 9, 2009, but again withdrawn from the Sheriffs



Sale a day before commencement of the sale at the Plaintiff’s request. The sale was rescheduled
a third time for November 17, 2009; however, on November 13th, Plaintiff requested that the
property be withdrawn from sale. In all three prior attempts at scheduling a.sale date, the
Plaintiff was notiﬁed of each date by delivery of actual mail.

The trial court then scheduled a fourth sale for April 6, 2010. However, Plaintiff did not
receive writien notice of the date, time, and location of said fourth sale. Sometime between the
vacancy of the third sale and setting the fourth sale date, the Clerrﬁont County Sheriff’s Office
made a policy change in the way it effectuated notice of sale dates. Prior to this change, the
Sheriff's Office notified plaintiffs of each sale date by sending a copy of the publication notice
via ordinary mail. The new policy, effective as of January 1, 2010, specified that notice of each
sale date would now be published on the Sheriff’s Office website and directed plaintiffs to check
the website to determine the date of each sale. Thus, due to budget constraints, the Sheriff would
no longer be sending actual notice by mail of sale dates. A Sheriff’s deputy claims that notice of
this policy change was sent to plaintiffs who had foreclosure sales pending within the county.
However, the Plaintiff never received notice despite its intent on bidding for the subject property.

Upon scheduling the fourth sale of the subject property, the trial court’s judgment entry
ordered that Plaintiff be sent actual notice of the sale date. However, at the time the fourth sale
was scheduled, it was the Clerk of Court’s policy to only send the praecipe and order of sale to
the Sheriff’s Office, and not the court’s judgment entry. Thus, the Sheriff was not placed on
notice as to any specific requirements concerning actual notice to Plaintiff-Appellant, and no
notice was ever sent. Consequently, having not received notice itself, Plaintiff did not deliver

notice to the Clermont County Treasurer in accordance with R.C. 2329.26(A)(1).



As a result of the Sheriff’s new policy of publishing notice of sales upon its website,
Appellant did not receive notice of the date, time, and location of the fourth sale. As a result, the
property sold for an amount substantially less than the debt owed to Appellant and far below the

amount Appellant would have bid had it received notice and appeared at the sale.

III. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1: Mixed Questions of Law and Fact are Reviewed De Novo.

The appellate court erroneously found that the standard of review governing this case is
abuse of discretion. Because the issue in this case presents mixed questions of law and fact, the
proper standard of review is de novo.

An appellate court is required to accept the factual determinations of a trial court if they
are suppqrted by competent and creditable evidence. However, the application of the law to
those facts is reviewed de novo. Because this matter originated as a foreclosure proceeding, the
appellate court erroneously applied an abuse of discretion standard of review based on this
Court’s decision in Ohio Sav. Bank v. Ambrose (1990), 56 Ohio St. 3d 53, 55, 563 N.E.2d 13388.
Tn Ambrose, this Court found that a trial court may confirm a judicial sale of foreclosed property
when the sale is made in conformity with R.C. 2329.01 - 2329.61. This Court further found in
Ambrose that whether a judicial sale should be confirmed or set aside is within the sound
discretion of the trial court. At issue here, however, are questions of law pertaining to whether
R.C. 2329.26(A)(1)(a) requires a plaintiff be sent actual notice or whether constructive notice via
a website is permissible to establish conformity with R.C. 2329.01 ef seq. In-other words, this
case presents a question of how the law should be applied and does not directly involve the trial

court’s factual determinations. Accordingly, the correct siandard of review is de novo.
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De novo review is the proper standard to govern this appeal because it is the trial court’s
application of the law that is ultimately in issue. See Taylor v. Kemp, 7th Dist. No. 05 BE 13,
2005 Ohio 6787, at *P27. The pertinent law being applied is Central Trust Co. v. Jensen and
R.C. 2329.26(A). Jensen establishes the baseline rule—that a party (necessarily including a

 plaintiff) holding an interest in foreclosed property being sold must receive actual notice of an
impending sheriff’s sale when the party’s address is known or reasonably ascertainable.
Following Jensen, the Ohio legislature amended R.C. 2329.26 to require that plaintiffs send
written notice detailing the date, time, and location of a sheriff’s sale to interested parties in the
action. Foreclosure of Liens for Delinquent Taxes v. P&rcels of Land, 2d. Dist. No. 2002-CA-99,
2003 Ohio 1760, at *P8 (citing 1999 S.B. 30, eff. 9-29-1999). The intent of this amendment was
to bring Ohio law in compliance with this Court’s decision in Jensen. Id.

Based on this law, Plaintiff-Appellant appealed the trial court’s legal determination of
whether the sheriff’s indirect notification equates to “actual notice™ in compliance with Jensen
and R.C. 2329.26(A)(1). This issue does not implicate the trial court’s factual findings, but
rather the legal conclusions made by the trial court—which should be subject to de novo review.
See America's Collectibles Network, Inc. v. MIG Bd. Group, Inc., 330 Fed. Appx. 81, 85, 2009
U.S. App. LEXIS 11682 (6th Cir, 2009). Thus, the appellate court erred in reviewing this case
under an abuse of discretion standard when it should have used a de novo standard of review.
Proposition of Law No. 2: Under principles of due process, constructive notice by

publication to a party with a property interest in a foreclosure proceeding is insufficient
when that party’s address is known or easily ascertainable.

Notice by publication is the alternative to delivering actual notice in foreclosure
proceedings. Notice by publication is commonly referred to as a “legal fiction” because notice is

not actually delivered to the desired person directly. Jensen, 67 Ohio St. 3d at 142. Instead, the
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communication is typically placed in a newspaper of general circulation with the hopes that the
desired person(s) will see the message and take action. Since notice by publication is premised
upon the legal fiction that notice reached the desired petson, the great weight of legal authority
holds that notice by publication is unreliable as compared to delivering actual notice when a
party’s name and address are known. Mullane v. Central Hanover Bank & trust Co. (1950), 339
U.S. 306, 314, 70 S.Ct. 652; Mennonite, 462 U.S. at 798-800. Accordingly, courts have
consistently held that publishing legal notice is a method of last resort-—only to be used when a
party’s address is unascertainable. Jensen, 67 Ohio St. 3d at 144. Similarly, directing an
interested party to monitor a website to obtain the date, time, and location of a sheriff’s sale
constitutes notice by publicatioﬁ or (alternatively) an impermissible form of constructive notice.
In foreclosure actions, the Ohio legislature has set-forth specific rules regarding when
notice by publication may be used in connection with the sale of property. Under R.C.
2329.26(A)(2), notice by publication may be used to advertise the sale of the subject property to
interested buyers. This advertisement must be placed in a newspaper for three weeks and specity
the date, time, and place of the sale. Id. While the purpose of publishing notice under R.C.
2329.26(A)(2) is to drum-up interest amongst potential purchasers of the subject property, the
notice requirements within R.C. 2329.26(A)(1) are designed to assure that an interested party
receives actual notice of the impending sale. To this end, R.C. 2329.26(A)(1) demands that
parties holding an interest in the subject property arc sent a written notice of the date, time, and
place of the sheriff’s sale. And because a plaintiff is a party to the foreclosure action, this
Court’s holding in Central Trust Co. v. Jensen mandates that plaintiffs also receive actual written
notice of the date, time and location of a sheriff’s sale in accordance with principles due process.

See, e.g., Jensen, 67 Ohio St. 3d at 141.
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Although advancements in technology improve the speed and efficiency of
communicating information in society, the inherent characteristics of these new methods of
communication remain relatively unchanged from the traditional forms of sending legal notice.
For example, placing notice upon a website equates to placing notice within a newspaper; both
distribute information to the entire community indiscriminately. Conversely, sending notice via
email equates to sending a letter to the desired recipient at a specific address. PHH Morigage
Corp. v. Prater, 12th Dist. No. CA20.1 0-12-095, 2011 Ohio 3640, at *P39 (dissent). By holding
that directing a party to monitor a website for notice of sale comports with standards of due
process, the appellate court’s opinion essentially allows a county sheriff to publish notice based
on the “legal fiction” of constructive notice.

Proposition of Law No. 3: Merely providing a written notification directing an interested
party to monitor a website for the date, time and location of a sheriff’s sale constitutes

constructive notice by publication in violation of this Court’s holding in Jensen and R.C.
2329.26(A)(1).

In Ohio, notice at least by mail is a constitutional and statutory prerequisite to a
proceeding that adversely affects a property interest where the interest holder’s address is known
or easily ascertainable. Accordingly, merely sending written notification to the interest holder’s
address directing them to monitor a website for the date, time, and location of an impending
sheriff’s sale does not meet the minimum constitutional requirements under the 14th
Amendment’s due process clause, nor does it comply with R.C. 2329.26(A)(1).

The standard for determining whether notice of a sheriff’s sale is adequate has been set
by long-standing Ohio and United States Supreme Court precedent. In Mennonite Bd. of
Missions v. Adams, the U.S. Supreme Court addressed the question of what is adequate notice to
a mortgagee of property of its impending tax sale. 462 U.S. at 792. The Court held that when a

party’s name and address are reasonably ascertainable, notice by mail, or by other means equally
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reliable, is a minimum constitutional requirement for a proceeding affecting the party’s property
interest. Id. at 798; Jensen, 67 Ohio St. 3d at 142. The fact that this rule depends on the
recipient’s address being ascertainable indicates that the phrase “other means equally reliable”
refers to other forms of actual notice. In analyzing and following the Mennonite decision, this
Court in Central Trust Co. v. Jensen concluded that the requirements of due process depend on
striking a reasonable balance between the property interest sought to be protected and the state’s
interest in efficiency and finality in proceeding affecting the property. 67 Ohio St. 3d at 143. In
applying this balancing test, the Jensen Court also adopted this baseline rule: when a party’s
address is known or easily ascertainable and the cost of notice is little more than that of a first-
class stamp, the balance will almost always favor notice by mail over publication. Id. Moreover,
because (in Ohio) notice to parties holding an interest in the subject property depends on plaintiff
receiving notice and forwarding the notification, a heightened need to employ actual notice is
needed to comport with minimum constitutional requirements.

Following this Court’s decision in Central Trust Co. v. Jensen, the Ohio legislature
amended R.C. § 2329.26 and R.C. § 2329.27 effective September 29, 1999. The intent of this
amendment was “to require that a written notice of the date, time, and place of an execution sale
of real property be given to certain parties to the underlying action.” See Foreclosure of Liens v.
Parcels of Land, 2d Dist. No. 2002-CA-99, 2003 Ohio 1760 (citing 1999 S.B. 30, eff.9-29-
1999). Through this amendment, the legislature recognized that mere publication notice does not
satisfy due process when applied to individuals who have an interest in the property to be sold.
The amended statute also provides that a sale shall be set-aside when the requisite notice is not
given. See R.C. 2329.27(B). While advancements in technology would seem to dictate a change

in how notices are handled, a change in the language of a statute is beyond the purview of courts.
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Smith v. Ohio DOC, 10th Dist. No. 00AP-1342, 2001 Ohio App. LEXIS 3660, at *8. Here, the
appellate court’s decision is not only contrary to this Court’s holding in Jensen, it is contrary to
the legislative intent behind R.C. 2329.26. Accordingly, the appellate court erred by finding that
constructively notifying Plaintiff through a website complied with R.C. 2329.26(A)(1) and this
Court’s holding in Central Trust Co. v. Jensen.

In the case at bar, a serious violation of the standards of due process has occurred.
Because Plaintiff’s counsel’s address was on file with the Clermont County Sheriff’s Office,
actual written notice by mail was constitutionally required. Jensen, 67 Ohio St. 3d at 143.
Moreover, the fact that technology allows for “other means” of delivering notice does not alter
the minimum constitutional requirement that actual notice be sent. For example, if the
legislature had approved of email notification, the demands of due process would be satisfied.
Accordingly, the appellate court erred in finding that directing an interested party to monitor a
website for the date, time and location of a sheriff’s sale was constitutionally permissible.

IV. CONCLUSION

For the aforementioned reasons, this case involves matters of great public and general
interest and presents a substantial constitutional question concerning the minimum constitutional
requirements of due process. Accordingly, the Appellant respectfully requests that this Court

accept jurisdiction in this case so that these important issues are reviewed on their merits.
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fELTY & LEMBRIGHT CO., LP.A,
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_2329 27(}3)(1) R C. 2329 26(A) prowdes that the Judgment credltor seekmg the sale of

L _. the lands and tenements or 1ts attorney, must (1) cause wntten notlce of the date tlme : :



and place of the sale to be served upon the Judgment debtor and each other party to the
_aetwn and (2) at least seven calendar daye prior to the da’fe {)f the sale fﬂe W1th the
_cierk of the court a copy of the wrltten notice prewously descrlbed See R. C

2329 26{A)(1)(a)(1) & (11) The wrltten notlce however is not zequned to be served

u__p;on any party W‘_h(_) was in def_a_plt fo_r. fa_ﬂur-e 0 .a_p_pe__ar in the ectlo'p. R.C-.

are exe iide_ , the on ly pari:iee remaamn’gﬁ 'zifé"the'plalnﬁff' and t‘h"e -’C’lerrﬁoﬁfc-o’uﬁt'jf o

- Treasurer.- The Ticasurer 1s not mteres’ced in partzczpatmg in the sede of the prope;'ty,- ST

& metead madea palty for the sole purpose Of kassertmg pr 1or1ty over funds o b.e.. o
set as1de for taxes Accordmgly, it is of no 51gn1f1cance tha’t the Treasux er dld not receive
notlee of the sale: Smce the defendants and the Treasurer are now excluded from the

' 'notace requirements of R. L 239.9 26(A)(1) the on}y mterested palty remammg is the

g .plamtlff I’c weuid make no sense to set amde the sale due to the piamtlff’ s faﬂure to

'notify Itself



Fulther whﬂe the plalntlff’ s fallure to send notxce in thIS case was unmtentlonal
:f the Court set a31de the sale asa resul’t of thls faﬂure it Wouid open the door for future
plamtlffs in ether cases to mtentlonally mthhold the notu:e requlred under R. C

| 5329 .26 assert that they d]d not. know about the sherlff’ s websnte and have a sale set

asxde If the prlce obtamed at the sa}e were lower- ‘than expected It Would basmally aHow

to the filing of the éiifrént"'mom on'to set aside, her firm would always receive 4 copy of

the: pubhcatlon n@tice vla mall from the C]ermont Couuty Sherlff's Ofﬁce H-Qwevel, she e

h asserted that the firm dld not receive notlce from the Shenff’ g Offlce mdlcatmg"that Its
notlﬁcatmn pohcy had changed or that the sale had been reseheduled It was no‘c untll
they 1mssed the sale in this case that they realized the pohcy had ehanged She testified

_ 'that she had been dlrected by the plalntlff to bld at the sale Ms Begm testlﬁed

L .-hDWEVEl ‘that whﬂe she is responsxbie f01 saies in C]ermont Couuty, she does notopen |

_'_'all of the maﬂ and could not testlfy asto whether any other pel s0m at the flrm had



opened_ the mail containing the notice from the Sheriff’s Office 1‘ieg_ar.di_1'_1__g__its policy
change

Dmsmn testlfied that the procedure for notlﬁcatlon of shemff’ s sa]es was as follows

~until September 30 2009, the Sheriff's Oﬁ"lce notlﬁed plalnt}ffs by sendlng a copy of the -

rsz’s Offzce of the pohcy change Corpora] Schehr testlﬁed that the soﬁware program. o

used, by the Sherrff’ s Ofﬁce shows that the I-1 letter was maﬂed to plaintiffs counse} on.

I Scc Exlublt i~ 1
The Coigt would iote thai the bLS! practice would havc been te have sént i mass mdshng to all kiown, fmeclusme
sounse! by certified mail thiat totifisd them Qf’the policy change, Corporal Schehy festifed that faey Had & Hst of

" Gatfisel ﬁequently invalved in these types Df cases, mcludmg Kriss D. Fe]ty ﬂms it would havc, been more pract:cal
- _m ]mve sem nouce to them of the, change vig ce1t1ﬁed mail.




Octobe1 15, 009, along with notice of the thlrd scheduled sale 4 She testlfled that notlce
" of the four’ch sale on April 6, 2010 was not malled sinee 1t occurred aﬁ:er J anuary 1,

| 2010. She further testlﬁed that the property sold on Aprrl 6, 2010, for two thirds of the
Appr: alsed vaiue as rcqulred by statute 5 Accordmg to Corporal Schehr notzce of the
Aprr] 6, 2010 Sdle would have T emalned on the web51te untﬂ the propertv was sold at

".auctmn (‘mporal Srhehr further testlﬁed that the plamtlffs counsei Krls' D. F elty, was SRS o

md}catesth&tt *the' :IQi'-l'et't.er was serit 'm’fel'atlon to this case and at least four other cases

111 whlch Mr Felty s tlrm Was mvolved

~In addition, An“tomo Scarlato ari a‘ctorney at Mr Felty 5 flrrn was notlﬁed about B
the pohcy change in aseoeiatron w1th three other casee and i each case, the ﬁrm was
repres__ented; and part.lmpated in the bidding,” In the Reichardt case, contained within I-

7, the sale was lield on the same date as the sale in this case and someoie was present to

* See Exhibit 4.
“FSee Bbibit1-5, -
“ See Bxhibit [0,
- 7 8ee Exhibit1-7. -



represent M1 Feltv 5 and Mr Scarlato s fzrm g Ms Begm testlﬁed tha’f her ﬁrm was
. repl esented at the Relchal dt sale because it 1ece1ved actual nohce in the mall of that
. sale Whﬂe 11: may be true ‘that actual notice was recewed that does not change the fdct

that the I 1 no’uce was maﬂed along Wlth it. Therefore 1f the ﬁrm was on notlce of the

_ %ale 1t was also on notlce of the upcommg pohcy change in. the Wdy that the Sherlff’ s

that .poh_my in ﬂus case Furt 18T, the Clerk of Court’ s:pohcy pI‘lOI‘ t@ this motlon was to

3

: send only the praecxpe and order of sale to the Sherlff” 8 Offlce- and not the-Court S

hus the Sherlffs Ofﬁce would not receive from' the Cour’t 'the ]udgment

entry oréermg the sale As a result the Sherxff would not be placed on notzce as to any

speclfic requlrements contamed w1th1n the Court s Judgment entry. Addltlonaﬂy, whlle

dgment entry is nom m Corporal Scheh1 s ﬁie there is no ev1dence. that 1t was in

' :theg'

| :-1he fl]e p1 1@1‘ to the date of sale It could have since been placed mto the ﬁle as a IeSLﬂt of .

Alg,



thls actmn Therefore the Court cannot fmd that the She1 1ﬁ’s Ofﬁce was on notace of the
N spemﬁc reqmrements contamed w1th1n the Judgment entry The Court wou]d note that
_ 'smce the flhng of thzs motlon the Clelk of Courts has changed 1ts pohcy and now sends

. to the Sheriff’ s Dfﬁce the Judgmen‘( en‘try in forec}osure caqes along with the praempe

and order of sale

- the 'emdence s_ WS that 1t sent notice 1o plamtlff’ S counsel mformmg hlm of the'.

| thlrd Saie, and alsa inc uded in that same emfelope was I-1, whxch notlfled hlm that he

would need to check the web51te for future Cler mont County sa}es Therefoz e, When the .

x ihlrd sale Was cancelled the ﬁim was on notlce that 1t would need to check the websxte _
- _{01 any furure sale dates The ewdence further shows that on severa] dlfferent

.oc(,asmns the taw ﬁzm mvoived appeal ed and part1c1pated in sa]es that occuued after



Y notlce v1a the websue Thus the ev1dence tends to prove that the law ﬁrm wag aware of
the hew pohey pI‘lOI‘ to the date of thls sale Addmonally, notme through the web51te is
even more zehab}e than notice by mall smee mail can be ost Therefore the Shenff )

Ofﬁce provnded actua] wrltten notlce by maﬂ to the plamtlﬁ’ s eounse] that it was

1mp1ement1ng a pollcy that would pI‘OVlde no’ace in, .2 mannel that was equal toor even

s 0 ffice comphed mth ‘the mandate of Centml Tr uqr and Mennomte when SR

= i plernentmg 1t5 new pohcy

'__-F‘ﬁr all of the foregomg reasons the Court ﬁnds that 'ihe new pehcy of the S

s :_f Shemff’s Office is 1n comphance w1th ‘the statutery and common Iaw reqmrements for

" te the date of Sale L

 have bid up to the full amount of the debt, the Court.

finds that it would not be eqmtable to now set the sale asuie and pumsh Mr Wo]f who

value as requlred by : statute The ev:dence before the Court proves tha‘t the Shetiff's
Office Iiotlﬁe'd the plamtlff’s' counsegl of the Ch'ahge' in policy and tha‘t the- p]aintiff s
_counse! was aware. of the pohcy The fact “that thls sale was 1mssed by the plamnﬁ is -

:‘[1'11 ough no fault of the Sherlff’s Office or the ’thlt'd party purchaser The fact that I-1 was

_ not gwen to Ms Begm is not the Sheriﬁ”s Offiee 5 fault, nor is it the fau]t of the thlrd- _

10



party p'urchaser Thé Court finds that setting'aside the‘ sale would {:ircumvent the policy
of promotmg fmahty of judlclal sales and confidence in the ]udlma] pmcesses Further
in the mterest of equlty the Court cannot set a51de the sale due t0a uml'lteral mlstake

on the part of the plam‘tlff and pumsh a thlrd party purchaser who, in good falth

pU.I chased the property in comphance wrth the statute

- notn"_ catlon pohcy 10 the plamtlff‘s counsel ona c:oup’le of dlfferent occasmns Thereforc i

B fn]e the Sherlff faﬂed to mal the notlce of the fmal sale the Court flnds that it satlsﬁed =

copy- of the judgment entryin 1ts file prior to the sa]e the Court ﬁnds that

_ the Sheuff satlsﬁed the pm pose and goal of the Judgment entry whlch was to notify the

1ff of the saie date m ordez to al]ow the plalntiff to comp y w1th 1ts statutory I’lOt’lCE
requlrements Whlle the Judgment entry requlres notlce by mdﬂ the Court flnds that the

Sheriff substantlally comphed with the Judgment entry by notlfymg the plaintiff on three

.prlor occaswns of the sale date by maﬂ and by mailmg the 11 ]etter to notlfy the plamtlff
| that 1t would need to uqe the websrte for any future sales whlch mc? uded the Aprﬂ 6

2010 sale 'date. for tb'e property at issue, -

1



CON CLUSI()N

Based upon the foregomg analysm and the competent nredlble ev1dence before
| the Court the Court hereby deme% the plamtlff 8 motlon to set amde the sherlff § sale
Plamtlff’ 5 Lounsel is h(,reby ordered to submlt an entry ccnﬁrmmg the Sale for

' the Court 5 Le\flew

fT IS ORDERED that .thlq Demsmn shaH serve asthe J udgment Entr} 3 1 thls

- Shérry Nagel, Administrative Assistant
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IN THE COURT OF APPEALS .

- o COURT OF APPEALS
TWELFTH APPELLATE DISTRIGEF:QF Ol £D

#p 4

FE s

CLERMONT COU}\!%W;;;:{ UL 25 1t
" BARBARA A. WIEDENBEIN

CLERMONT COUNTY, OH E
PHH MORTGAGE CORPORATION,
Plaintifi-Appellant, X CASE NO. CA2010-12-095
-vs - ' JUDGMENT ENTRY

MICHAEL S. PRATER, et al.,

Defendants-Appeliees.

The assignments of error properly before this court having been ruied upon, it
is the order of this court that the judgment or final order appealed from be, and the
same hereby is, affirmed.

It is further ordered that a mandate be sent to the Clermont County Court of
Common Pleas for execution upon this judgment and that a certified copy of this
Judgment Entry shall constitute the mandate pursuantto App.R. 27.

Costs to be taxed in compliance with App.R. 24.

{dissents}
Stephen W. Powell, PreSIdlng Judge

)

Robn N, Plpeﬂ Ju ﬁeU




IN THE COURT OF APPEALS

TWELFTH APPELLATE DISTRICT OF &Hio COURT OF APPEALS
FILED
" CLERMONT COUNTY ’ UL 25 201
1 BARBARA A WIEDENBEIN
CLERK
LCLERMONT COUNTY, OH

PHH MORTGAGE CORPORATION,
Plaintiff-Appellant, : CASE NO. CA2010-12-095

- : QPINION
- V8- 7125/2011

MICHAEL S. PRATER, et al.,

Defendants-Appeliees.

CIVIL APPEAL FROM CLERMONT COUNTY COURT OF COMMON PLEAS
Case No. 2008 CVE 0781

Felty & Lembright Co., L.P.A., Antonio J. Scartato, David M. Gauntner, 1500 West Third
Street, Suite 400, Cieveland, Ohio 44113, for plaintiff-appellant

John D. Woliver, 204 North Street, Batavia, Ohio 45103, for intervenor-appeliee

PIPER, J.
{13 Plaintifi-appeliant, PHH Mortgage Corporation, appeals a decision of the
Clermont County Court of Common Pleas denying its motion to set aside a sheriff's sale.
{92} On April'14, 2008, appeliant commenced a foreclosure action against
defendant-appellee, Michael S. Prater. App.ellant thereafter filed a motion for default
judgment on September 24, 2008. The trial court granted default judgment in favor of

appellant on September 29, 2008.



Clermont CA2010-12-095

{€3} The property was subsequently set for sale through the Clermont County
~Sheriff's Office. The property was first scheduled to be sold at a sheriff's sale on January 6,
2009. Atthe request of appellant, this order of sale was WithdraWn by order of the court one
day before it was to be sold. The préperty was rescheduled to be sold on June 90,2009, but
was again withdrawn at appeliant's requ‘est a day beforehand. The sale was rescheduled a
third time for November 17,.2009; however, it was once again withdrawn at fhe request of
appellant. Appeliant does not dispute that it was mailed notice of the date, time, and location
of each of these three sale dates, each time continued by appeilant.

{ﬂ4'} “The property was then scheduled for sale a fourthtime, with a date setfor Ap.ril
8, 2010. Appellant claims that it did not receive written notice of the date, time, and location
of this fourth sale. As of Januar;y' 1, 2010, the sheriff's office had instituted a new policy
whereby each saie date would be made available via the sheriff's office website. The.
sherlﬁ‘s office claims that notice of this policy change was sent to all attorneys involved with
‘foreclosure sales pendmg in Clermont County between Oc;tober 1 and December 31, 2009.
The property was sold at the April 8, 2010 sale for significantly less than the total debt owed
to appellant. Appellant was not present for the actual sale. The order of sale to a third-party
purchaser, Scott A. Wolf Trust, was returned to the clerk's office on April 12, 2010.

{45} OnApril 16, 2010, appellant filed a motion to set aside the sale onthe grounds
that it did not receive notice of the April 6, 2010 sale date from the sheriff's office. Appellant
argues that had it been aware of the date of sale, it would have bid substantially more than
the amount for which the property was sold. On November 5, 2010, the trial court issued a
decision denying appellant's motion to set aside the sale. Appellant now appeals the
decision of the trial court, advancing three assignments of error for our review.

{q6; We begin by noting that foreclosure executions against property are governed-

by R.C. 2329.01, et seq. Once a sale is complete, R.C. 2329.31 requires the court of
-2
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common pleas to confirm the sale, provided the court finds “that the sale was _made, in all
respects, in conformity with sections 2329.01 to 2329.61, inclusive, of the Revised Codel[.]" -
"While the statute speaks in mandatory terms, it has long heen recognizedthat thetrial court
has discretion to grant or deny confirmation[.]” Ohio Sav. Bank v. Ambrose (1990), 56 Ohio
5t.3d 53, 55. "’Whéther a judicial sale should be confirmed or set aside is within the sound
discretion of the trial court.™ 1d. at 55, quoting Michigan Mige. Corp. v.'-Oak!ey (1980), 68
Ohio App.2d 83, ét paragraph two of the syllabus. Therefore, we review for an abuse of
discretion, which is typically defined as an attitude that is unreasonable, arbitrary, or
unconscionable; AAAA Enterprises, Inc. v. River Place Comm. Urban Redevelopment Corp.
(1990), 50 Ohio St.3d 157, 161. When applying the abuse of discretion standard, an
appeliate court may not substitute its judgment for that of the trial court. Id. |

{47y Assignment of Error No. 1:

(8} "THE TRIAL COURT ERRED, IN VIOLATION OF PLAINTIFF-APPELLANT'S
DUE PROCESS RIGHTS, BY DENYING PLAINTIFF'S MOTION TO VACATE SHERIFF'S
SALE WHEN THE PLAINTIFF DID NOT RECEIVE ACTUAL NOTICE OF THE IMPENDING
SHERIFF'S SALE."

{49} In appellant’s first assignment of error, it claims that the trial court erréd by
denying its motion to vacate the sale when appellant did not receive actual notice of the sale
from the sheriff's office. Within this assignment of error, appellant raises two issues for our
review. First, appeilant.argues that, "[ulnder the Fourteenth Amendment, an interested party
{o-a-foreclosure action rhiasrr the right fo due process in receiving actual notice of the date,
| time, and location of the impending sheriff's sale.” Second, appellant argues that, "[m]erely
notifymg plaintiff of the sheriff's change in policy regarding how notice of sale is to be made
does not satisfy the plaintiff's due process rights of receiving actual written notice of the date,

time, and place of the judicial saie."
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{410} In Central Trust Co. v. Jensen, 67 Ohio St.3d 140, at 141-2.1 993-0Ohio-232,
the Chio Supfeme Court has-discussed the degree of notice necessary to satisfy the
minimum requirements of due process. The Court noted:

{11} "in Mullane v. Central Hanover Bank & Trust Co. (1950), 339 U.S. 3086, the
Supreme Court-of the United States held that '[aln elementary and fundamental requirement
of due process in any proceeding which is to be accorded finality is notice reasonably
calculated, under all the circumstances, 10 apprise interested pérties of the pendency of the
action and afford them an opportunity to present their objections.’ Id. at 314. In Mullane, the
Central Hanover Bank & Trust Company, under the New York Banking Law, consolidated
numerous trust accounts into a common fund. Over a year later, Central Hanover Bank
petitioned the Surrogate's Court for settiement of its first account as common trustee. The
statute required only pubilcatlon notsce to trust beneficiaries, which was done. The court-

| appointed specla! guardian for persons having an interestin the income of the common fund
challenged the sufficiency of notice by mere publication. The New York trial and appellate
courts overruled hié'objection. 339 U.S. at 309-311.

{412} "The Supreme Court of the United States reverséd. In an opinion by Justice
Jackson, the éourt reasoned that the minimum requirement of due process in any judicial
deprivation of life, liberty or property is notice and an opportunity to be heard appropriate to
the case. The court noted that personal service of writien notice is always adequate in any
ﬁroceeding. .To determine whether less certain notice is appropriate requires balancing the

- respective interests of the state and the persons subject to the deprivation. This balancing is
case specific and not subject to any formula. Notice that is a 'mere gesture' is insufficient; it
must be 'such as one desirous of actually informing the absentee might reasonably adoptto

accomplish it." 1d. at 313-315.

3y



Clermont CA2010-12-095

{414} "In Mennonite Bd. of Missions v. Adams (1983), 462 U.S. .'791, the court
addressed the question of what is adequate notice to a mortgégee of property of its
impending tax sale. The court held that notice by mail, or by other means equally reliable, I1s
the minimum constitutional requirement for a proceeding affecting the property interest of a.
party when that party's name and address are reasonably ascertainable. !d. at 798-800."
(Emphasis added.)

{015} The United States Supreme Court thus. shifted from Mullane to .a more
formulaic ruie in Mennonite which Was acknowiedged by the Ohio Supreme Courtin Central
Trust. Under fhis rule, constructive notice alone is not sufficient to satisfy the minimum
requirements -of due process. -Ihstead, the notice must-be, "by mail, or by other means
equally reliable ***." 1d. (Emphasis added.) By allowing for "other means equally reliable,”
the rule in Mennonite and Central Trust, while more formulaic, is not sorigid as to forbid any
alternative form of notice beyond mail. The courts have not required actual notice by mail,
but rather that the procedure be, "as certain o ensure actual notice***.* (Emphasis added.)
Mennonite, 462 U.S. at 800. Therefore, the question in the present case is whether, in the
context of the proceedings below, the means of notice utilized by the Clermont County
Sheriff's Office were equally reliable and as certain fo ensure actual notice as notice by mail?

1916} As stated above, the U.S. Supreme Court has held that all circumstanées must
be taken into considération when determining whether notice has been reasonably
calculated., "to apprise interested parties of the pendency of the action and afford them an

~opportunity to presenttheir objections.” Mennonite, 462 U.S. at 795, quoting Mullane, 339
_U.S. at 314. if this has been accomplished in a particular case, minimum requirements of
due process have been satisfied. Id.

{417} In the instant case, the established sale date of the property was rescheduled

on three separate occasions. In each of those instances, appellant was mailed notice of the
_5-
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date, time, and location of the sale. The trial court found that along with the mailed notice of
the third sale date, the sheriff's office provided written notice to appellant that all future
notices of the date, time, and iocation of a sale would be posted on the sheriff's office
website. According to the testimony of an employee of the sheriff's office, a notation was
made in their software program to indicate whenthis notice was sentto atiorneys involved in
foreciosure actions. An employee of appellant's counsel testified that she did not see the
letter giving notice of this policy change. She also stated, however, that she would not have
opened a letter that was addressed to a specific attorney of thefirm. The attorney of record
to whom the letters were addressed, Mr. Felty, never testified that he had not received the
sheriff's notice of the change. Assuming mail is reliable for delivering notice, it is therefore
uncontroverted that said notice was received. Being in the position best suited to consider all
of the evidence before it, the trial court found that Mr. Felty did in fact receive notice of this
policy change in relation to the present case as well as‘another. In addition, the court found
that Mr. Felty's firm received this notification in relationto at least four other cases in which it
was also invoived. There is no evidence thatthe website malfunctioned, was inaccessible, or
otherwise did not contain the notice of the sale date. "When a party is unreasonable in failing
to protect its interest _deépite its ability to do so, due process does not require that the State
save the party from its own lack of care.” Id. at 809 (O'Connor, dissenting).

{918} Given that appellant was notified that the upcoming sale dates wouid be
available on the sheriff's website, the task of opening and reading the website is no more
" burdensome or less reliable than the act of opening and reading a letter containing the same
information. As technology advances, so should the means available o satisfy minimum
requirements of due process. Past forms of simple communication have evolved with the
use of modern technology, and due process also grows with these trends. Due process is

not to be regarded as stagnant or inflexible, but rather as a fundamental principle pliant to the

-6-
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realitieé of modern society. This does. not mean that parties are entitled to less due process
'tha_n minimum standards require, only that other equally reliable methods should be available
to satisfy those requiremen‘cs.1 We find that the trial court could have reasonably determined
that the procedure in the present case provided sufficient notice to apprise appeliant of the |
Qpportunity'to participate in the continuing foreclosure action. in addition, we find that within
the narrow confines of the specific circumstances sub judice, providing written notice ito
appellant that future dates, times, and locations of the pending sale would be found onthe
s_heriff's office website is-equally reliable and as certain to ensure actual notice as notice by
mail. |
{419} We note that the present case is somewhat distinguishable from Mennonite 'a.nd
~Central Trust. 'In Mennonite and Central Trust, the appellants were provided nothing more
than notice by publication. 462 U.S. at 794; 67 Ohio St.3d at 141. Without being provided
notice suffii:ient'to apprise them of the pendency of the'foreciqsure actions, the parties were
placed in a position where they had no opportunity to take part in the related pro.ceedihgs. :
The courts therefore held that notice by publication alone did not meét the minimum
requirements of due process. In the present case, however, appellant was aware of the
pendency of the sale, had participated actively in its proceedings, and was provided written
notice by mail directing it to where the date, time, and location of the sale could be quickly
found.
{420} Appellant argues that the notice giveh in the case at bar is similar to Mennonite
_and Central Trust as it constitutes notice by publication. The notice in the present case,

however, is distinguishable from publication notice such as that of a newspaper listing. First,

1. For example, were the judgment entry to have directed the parties to the sheriff's office website for the date,
time, and location of the sale, in conjunction with a local court rule requiring that this information be posted fora
reasonable period of time prior to the sale date, this may be deemed equally reliable as notice by mail.
Alternatively, emailing notice to the parties, along with a tocal court rule requiring a return confirmation of its
receipt, may also satisfy minimum due process requirements.

-7 -
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rin order to obtain a newspaper, a party must elither have a subscription to that particular
paper or seek.out and purchase it, assuming it is available locally. Next, a party would be
required to buy this paper daily until it received the notice it was awaiting. Furthermore, the
sale listings in a néwspaper are buried arﬁongst a mountain_of information irrelevant to a |
‘party seeking notice of a property sale. The sheriff's office website, on the other hand,
provides a dedicated site that is readily available at any. home, office, or public computer
connected tothe internet. It can be viewed from anywhere in the world and around the clock
_'from the day it is posted through the date of sale. Finally, itis accessible directly from the
website, without requiring a party to sift through vast amounts of unrelated materials. Forthe
foregoing reasons, we find that a written notification directing appellant to the sheriff's office
website for the date, time and location of Ithe sale is not akin to directing it fo.monttor'the
newspapers.

{421} We also find that this method of notification does not shift the burden to
appellant to retrieve the notice himself any more so than requiring appeliant to retrieve the
mail and open it. Both forms of notice were made availabie by the sheriff over the course of
these sale proceedings. One form is seen by receiving a letter, opening it, and reading it; the
other is seen by a few strokes on a keyboard via an electronic link and reading it. Whether
an attorney retrieves his notices at a mail box or a keyboard is of jittle distinction.

{922} While even the minimﬁm requirements of due process concerning property
rights are to be jealously protected, notice here is not required via personal service or
certified mail. Those forms of notice presumably occurred earlier in the litigation. The notice
required here involves a. duty to apprise interested parties of fhe opportunity to participate in
the proceedings. Such notice occurs within the unique facts of the instant case. We find that
the notice provided by the sheriff's office under the totality of these specific circumstances is

not notice by publication, but rather it is notice equally reliable and certain to ensure actual

-8 -
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notice as notice by mail, and therefore it is compliant with the demands of minimum due
process.

{423} Having found no abuse of discretion, appellant's first assignment of error is
overruled.

{924} Assignment of Error No. 2:

{925} "BECAUSE PUBLISHING NOTICE OF A SHERIFF'S SALE VIA A WEBSITE
CONSTITUTES NOTICE BY PUBLICATION, THE TRIAL COURT ERRED BY
CONCLUDING THAT THE SHERIFF'S OFFICE COMPLIED WITH THE MINIMUM ‘DUE
PROCESS REQUIREMENTS MANDATED BY CENTRAL TRUST CO. AND MENNONITE."

{26} In appellant's second assignment of-error, it claims that notice via website is a
form of notice by publication and therefore the trial court erred by concluding that the shériﬁ“s
office complied with the due process requirements when it utilized this method. Within this
assignment of error, appellant raises two issues for our review. First, appéllant argues that,
"Iplublishing legal notice via a website violates thé specific statutory requirements governing
notice by publication under R.C. §§ 7.10to 7.12." Second, appellant argues that, "[t]he trial
court erred, as a matter of law, in finding that posting notice on a website is equally as
reliable as delivering notice by mail."

{927} R.C.7.12 setsforththe reqﬁirementsfor newspaper publication of legal notices.
The purpose of this statute in relation to foreclosure actions is to ensure that the general
public is apprised of impending sales. Appellant argues in its first issue that the website
~ posting did not satisfy the statutory requirements for notice via publication as set forth in R.C.
7.12. In the present case, however, no argument has been made that the new policy
instituted by the sheriff's office is intended to satisfy the publication notice requirements of
R.C. 7.12. The sheriff's office states that this policy was adopted as a cost-effective means

of providing notice to interested parties involved in a foreclosure action. It was not instituted
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as a replacement for the publication requirements of the aforementioned statute whose
intended purpose is to notify the general public of the impending sale. In fact, the record
shows that the sheri.ff's office did indeed publish the sale three times in a local newspaper in
satisfaction of the statutory requirements. Therefore, for purposes of this assignment of
error, it is irrelevant whether the posting on the website complies with R.C. 7.12.

{428} Inits second issue within this assignment of error, appellant argues that thetrial
court erred when it found that posting notice to a website is as reliable as delivering notice by
mail. Howéver, appella'nt draws too harrowly upon the facts used by the trial court when
making its determination. The issue of the reliability of the notice under the present
circumstances was discussed in the first assignment of error. Having heid that muliiple
‘mailed notices and direction to a website is not notice by publication, but rather is as certain
to-ensure actual notice as nofice by mail, we find that this argument is without merit.

{929} Having found no abuse ofdiscretion, abpgllant‘s second assignment of erroris
overruled.

{430} Assignment of Error No. 3:

#4131} "THE SHERIFF DID NOT COMPLY WITH THE TRIAL COURT'S SEPTEMBER
20TH JUDGMENT ENTRY, WHICH EXPRESSLY ORDERED THAT PLAINTIFF'S
COUNSEL BE SENT ACTUAL NOTICE OF THE SALE."

132} The judgment entry dated September 29, 2008 stated that, "the Sheriff of
Clermont County shall provide counsel for [appellant] with notice of the sale date and
__appraisal in accordance with ORC 2329.26 by mailing a copy of the first advertisement of
sale to counsel for [appellant] within seven (7) days of the date of the first publication.”

{933} The trial court later found that, "the purpose of the entryrwas to provide

[appellant] with notice of the sale date in order for it to comply with the mandates of R.C.
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2329.26." It is undisputed that notice was mailed to appeliant in compliance with the entry
on-each of the first fhree scheduled sale dates. Along with notice of th.e'third sale, the trial
court found that the sheriff's office mailed appellant written notice that the website would be
used for notification of any future sale dates. As discussed in the first assignment of error,
we have found that this notice satisfied the minimum requirements of due process and was
-equally reliable and as cerfain'to ensure actual notice as notice by mail. Therefore, because
appeliant was mailed written notice of the change in policy, it had the opportunity to obtain
the April 6, 2010 sale date from the website. As such, we cannot find that the trial court
abusedits discretion in refusingto set_aside the sale after concluding that the purpose of the
judgment entry was sufficiently satisfied.
{934} Accordingly, the third assignment of error is overruled.

{935} Judgment affirmed.
RINGLAND, J., concurs.
POWELL, P.J., dissents.

RINGLAND, J., concurring separately.

436} | concur with the majority's analysis and resolution of appeliant's three
assignments of error. | write separately, however, to emphasize that this court's decision is
based solely on the facts and circumstances of this particular case. Here, notice was first
sent by the customary and constitutionally sound method of ordinary mail. The trial court

determined in weighing the credibility of witnesses that this mail notice had been received by

2. R.C. 2329.26 requires that a judgment crediior seeking the sale of lands or tenements must provide each
party to the action with written notice of the date, time, and location of the sale ai least seven days prior to the
date of the sale. The trial court aptly observed that while appellant failed to comply with its written notice
obligations under R.C. 2328.26, "this fallure is without conseguence since no other party except [appellant] is
complaining.” Therefore, the court held, "the only interested party remaining is the plaintiff. It would make no
sense to set aside the sale due to the plaintiff's failure o notify itself."
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appellant. This is not a case involving service of process or jurisdiction, but instead, a case
involving posted notice to the "caretaker" after service and jurisdiction were properly
obtained. The United States Supreme Court has clearly opined that, while posting notice
may be improper in certain situations, posting is sti.li a constitutionally sound method for
notice. See Greene v. Lindsey (1982), 456 U.S. 444, 452, 102 S.Ct. 1874; see, also,
Miebach v. Colasurdo (1983), 25 Wash.App. 803. The sheriff'g website, combined with the
mail notice of the method of all future postings, is "notice reasonably calculated to apprise
the parties.”

{937} Furthermore, I find no constitutional defect in requiring appellant, after being
notified of the sheriff's website, 1o check the site periodically. There is simply no evidence
that the posting provided insufficient time to give fair Warning of the sale to appellant.

{4381 Moreover, while | agree with the majority's finding due process principles must
be pliant to the realities of modemn society, | caution that even with the advent of new and
more efficient methods of communication that such fundamental principles of due process
may still be subject to abuse. Therefore, if the sheriff's office intends to continue making the
dates of all upcoming sales available soiely through its website, the enactment of a local rule
outlining this notification procedure may be necessary. See, generally, Martin v. Stan
Grueninger Oldsmobile, Inc. (Oct. 27, 1982), Hamilton App. No. C-820013, 1982 WL 4789,
fn. 1; see, also, Durell v. Spring Valley Twp. Bd. of Zoning Appeals, Greeng App. No. 2009-
CA-69, 2010-Ohio-3241, 921 ("counsel is presumed to have constructive notice of the local

rules of court”).

POWELL., P.J., dissenting.
{939} | respectfully dissent from the decision of the majority. While | agree that the

law on this issue is as the majority says, | find the factual assumptions as to modern media
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- are misplaced. The majority says that opening a website is as easy as and similar to opening
a letter. Opening a website is more like opening a newspaper. Opening an e-mail is more
like opening a letter. | believe that putting the duty on the attorney of record to seek a
website, open it and search-for information that might affect his/her clientis as inadequate as
~ putting the duty on him/herto find a newspaper open it and find information that might affect
the client. If publication in a newspapér is inadequate, then publication on a website is
inadequate. The majority says that this is acceptable because the Sheriff, charged with
~ giving the parties notice of sale information, sent all the attorneys of record in all foreclosures
no.tice that all future notices of the date, time, and location would be posted on its website. In
essence, the policy change notice was telling attorneys to look on'the website, periodically,
forthe sale information for their cases at some point intime inthefuture. And that worked in
other-cases with this same plaintiff's atiorney. But it did not work in this case. The court
order, pursuant to statute, directed the Sheriff to give the required notice to plaintiff's
“attorney. The Sheriff says he gave the notice with t_his new policy. Plaintiff's attorney says
he did not receive the notice of this sale. The new policy that the méjority approves required
this plaintiff's attorney to retrieve the notice himself. | believe it is inadequate to shift the
notice burden from the party required to give it to the party who is supposed fo receive it.
{940} This case involves fundamental property rights. As such, we shouid take great
pains to safeguard those rights. Notice is basic to protecting such due process rights. If we
are going to abandon regular mail in favor of new electronic media, then e-mail is the better
~way. For example, it is not that much more burdensome or costly to require the party
charged with giving notice to the parties to send an e-mail fhan it is to post the same
information onto a website. Someone sits at a workstation entering the sale information into
the system and then posts it to the website. With a few more key strokes that in.formation

can be sent to an e-mail list pre-established for the case. At least with the e-mail, you can

-13-



Clermont CA2010-12-095

obtain an electronic confirmation of delivery 1o show that notice was sent. Obviously an e-
mail notice policy would require a local and possibly state rule change allowing such notice
and require the lawyers practicing before the Clermont County Common Pieas Court o
;‘)rovide a valid-e-mail address fér receiving notice. Butthey are already requiréd to provide a
valid postal address, phone number and attorney registration number. As | said above,
opening an e-mail is more like opening a letter. Opening :a website is more like opening a
newspaper. Websites are great, but they are not the solution for satisfying this duty. Due
process means more than the easiest and cheapest wéy.

{941} Lastly, if posting notice information on a website satisfies due process for future

litigation, then Caveat Litigant.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised o visit the Ohio Supreme Court's web site at:
hitp://www.sconet.state.oh.us/ROD/documents/. Final versions of decisions
are also available on the Twelfth District's web site at:
http://iwww . twelfth.courts state.oh.us/search.asp
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