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EXPLANATION OF WHY THIS CASE IS NQT OF PUBLIC OR
GREAT GENERAL INTEREST AND DOES NOT INVOLVE A SUBSTANTIAL

_ ONSTITUTIONAL QUESTION y

Appellants’ lament about the difficulty of protecting property rights 1n Ohio and the fact
_that they have spent nineteen yeats pursulng this litigation against the City of Columbus is
' d1smgenuous and self-servmg In particular, Appellants’ reference to this Court’s decision in
Norwood V. Horney (2006), 110 Ohio St. 3d 353, 2006-Oh10-3799, 853 N.E.2d 1_115, does
noth1ng to further their content1on that _]ul‘lSdlCthl’l is. appropr1ate in this case since the facts in
.Norv.vooa’ are light’ yea:rs away from those in the 1nstant matter. The only reason why thlS. -
' _.'lltlgatlon has been pendmg since 1992 is Appellants® failure to brmg a mandamus action unt1l the
present state cou._rt a_Ction. - Although Appellants- have for whatever reason ignored the well-
_ established jurisprudence' in this area of law, the proper mechanisrn for compelling appropriation
" proceedmgs in Ohio has been avmlable since 1994 when this Court dec1ded State ex rel Levm V.
: Czty of Sheﬁ‘eld Lake (1994) 70 0h10 St. 3d 104, 108 637 NE 2d 319, two years after
.Appellants first lawsuit was ﬁl_ed in the Franklin County C_ourt of Common Pleas.

o In their Me_rnorandum 1n Support of Jurisdiction, Appellants attempt to argue that the
: decis'ion by the Tentll Di'striet returns the law in Ohio to a state of confusion concerning takings
cle.ims, maintaining that their claims were grounded in purported violations of the Ohio and U.S.
.' | ConStitution They even essert that- the appellate eourt has violated the 'Supremacy Clause of the

U.S. Constltutlon by rejectmg Appellants tortured mterpretatmn of Wlllzamson Cly Regional
'.: Plannmg Comm. v. Hamilton Bank ofJohnson City (1985), 473 U.S. 172, 105 S. Ct 3108, 87 L.
Ed. 2d 126. Intere_stmgly,- at the tr1a1 court level Appellants specifically stated that they were not
pursuing a takings cleim 'under federal law in the present dispute. In particular, on page 5 of

Appellants’ Memorandum Contra to the City of Columbus® Moticn for Summary Judgment,



'Appellants _ernphasize -that_.";tt]his is a state law claim. pursuant to Chapter.l_63 of the..-(.)hio
Revised Code and Section 2731.05 of the Ohio Revised Code. This is not a federal claim
brought pursuant to 42 U.S.C. S_ectl_on 1983.” " Although Appellants vigorously assert otherwise,
Ohro courts are not confused about the proper mechanism _by which to cornpel appropriations
__ pr'ocecdings._ :

" The record reveals that Appellants made an ill-advised decision to file multiple .lawsui'ts B
subsequent 1o the1r orlglnal 1992 action Wrthout making a mandamus clalrn,.resultmg inan
approprrate determrnatron by the lower courts that an effort to brmg such an action at this point is
i barred by res Judlcata Appellants appear to at least obllquely acknowledge this fact on page 4 of
_ their Memorandum in Support of Jur1sd1ctron When they state “[1]t exposes property owners, who
farl”to d1scern a pleadrng maneuver, to the loss of that ablhty to claim Just compensatlon for
property that has been taken ” Appellants efforts to appeal to the syrnpathres of this Court are |
T mrsleadmg because this is not a case in Wh1ch Appellants may be at a dlsadvantage by

:procee_drng_ Wrthout legal representatlon. To the contrary, App_ellants have retained counsel who

' has led-.this parade through state and federal court multiple times over the course of nineteen
years Itis -the'responsibility of counsel to discern the appropriate claims to plead on behalf of
hrs or her clients and the farlure to do so may well result in an actron being dlsmrssed
Appellants further claim that the Tenth Drstnct has dec1ded a constltutlonal issue of first
1mpress1on in Oth Spe01ﬁcally, they assert that the appellate court’s finding that an
'unconstrtutlonal taking of property occurs when the state substantrally 1nterferes with a property
rrght is an issue that has not prev1ous1y been decided by this Court. This proposition is simply
-false In 2008 the Tenth Dlstrlct relied on precedent estabhshed by this Court in 1996 when it .

: stated hat the taknrg of property under Ohio-law “occurs when the sfate snbsfa_ntlally



| unnecessarily interferes with a property right.;’ State ex rel. Thieken v. Proctor, 180 Ohio App.
.' 3d .1 54, 2(')08-..0hip-6960., 914, citing State ex rel. OTR v. Columbus (1996), 756 Ohio St. 3d 203,
206, _1996-_th0_—411;- 667 N.E.Zd 8. Again, Appellants have resol_‘ted te _rnisr_epr‘e_se_nting. the
relevant case law as .a. means_ to present this. 'dlspute as something lthat: justifies consi.d_er.ation by
"th'is Court. |

. Previously, this Ceurt declined to aceept jurisdiction in State ex rel. McNamara v,

: _:_Riﬁ‘man (2009)- 122 Ohio St. 3d‘ 1479, 20090hi0 3625; 910 N.E._zd 478, the companion case to

th1s lawsult from the Nlnth Appellate D1stnct mvolvmg very s11n11ar facts and the same counsel -

for the plalntlffs as the present d1spute At the appellate level, the N1nth Dlstrlct found that res -
Judlcata barred the plamtlffs -m that action from pursumg a mandamus cla1m statlng that the '
| plamtlffs could not “now l1t1gate a mandamus act1on that they could have but did not, litigate in
‘a prev10us sult . State ex rel. McNamara v. Rittman (July 14, 2008) 9th Dist. No. OSCAOOll
2009- Oh10 911 at 1[17 If 0h1o did not have rules requmng litigants to brmg all claims and
defenses when before the Court part1es could hold back theories and perpetually lltlgate the
same facts und_er d1fferent legal theories in separate act10n_s-1n the hope of eventually prevaﬂmg. '
This s.eenario is eXactly the si-tuatien 1n Whieh. Appell'ee ﬁnds itself due toAppellants’ recyeling
E of the same facts in. the series of lawsuits that have been filed against the Clty of Columbus This
3C0urt ehose t0 allow the de01s1on of the Nmth Appellate District to stand and should do the same.
| in thls matter as well. |
Appellants’ all‘eged_'out of pocket eXpenses are completely self-induced as a result of their
previous failure to bring the mandamus action-against the City-lof Columhus although they have |

had numerous oppo:rtu'nit_ies to do so in the almost two decades since the alleged injury to



Appell'ants’ property' occurred. As .a. result, this case tloes not merit a review by this Court and
Jurlsdrcuon should therefore be demed .
STATEMENT OF. THE CASE
Appellants’ ohronology' of the procedural history is essentially .accurate' although,
'_ _unsurprisingly, they .neg_.lect to m_enti'on'tha't. the City of Columbus has prevailed in every forum
| in which Appe_llants'have filed suit due to Ap_pel_lants’ failure to timely file their claims as well as
- such clalms be1ng barred by res _]ud1oata |
. | | STATEMENT OF THE FACTS
o Appellee would. d1rect thls Court s. attention to. the Tenth D1strrot Court of Appeals |
| dec1sron in Hensley V. New Albany Co. (Dec 31, 1997), o™ DISt No 97AP-189, for a deta1led.
1‘;e01tatlor_1 of' the underly-mg dispute between the parties. To. br1ef1y summarize, the C1ty of
- Columbue constructed a 'st_onn'_seui_er .to service the northeast area of Columbus as well as New
Albany' .and Plain'Township' The: approximate dates of cor'l'struction for this. project W:ere
| September 1990 through February 1992. In order to 1nstall the sewer lines, a Well point water
system ‘was employed to ternporarﬂy lower the water table. Appellants allege that the
_dewateri'ng prooes's and sewer line construction ditze‘rte’d the groundwater_ which resulted in the
: d.rymg up of their water wells See State ex rel Hensley v. Columbus, 2011 Ohio 3311 at 2.
ﬂ At no tlme durmg the course of these proceedmgs has a court estabhshed a proximate
causal relatlonshrp between the actions of the C1ty of Colurnbus and any spec1ﬁc damage_s toany -
| named.plaintiff. As a'result, Appellants_"assertions with respe'ct to these claims are allegations, |

not undisputed facts.



- PROPOSITIONS OF LAW

| Proposition of Law No. 1: Appellants have misconstrued the holding in Williamson.
- Cty. Regional Planning Comm. v.. Hamilton Bank of Johnson City (1985), 473 US. 172,
105°S. Ct. 3108, 87 L. Ed. 2d 126, in an effort to avoid the application of res judicata.

Throughout th1s 11t1gat10n Appellants have cited to the Wzlhamson decision as support
E : for their contentlon that the mandamus c1a1m could not be brought unt11 they exhausted their
' legal rem,edles. In Appellants’ view, they could not s_eek just ¢ompensation for the alleged.
taking until after the conelusion of their state court tort action and their federal claims under 42
U.S.C. §1983. This interpretation of the’ Supreme Court’s holding in Williamson has been
rep.eatedly .rejected by the courts in this case and should not used as a basis for accepting
Junsdmnon over ﬂfllS matter _
The Tenth D1str1ct found Appellants reliance' on 'Williamsoa to - be ‘misplaced.
Spe01ﬁcally, the court explamed
Thus a Just compensation claim under the Fifth and Fourtcenth Amendments_
does not arise until the property has been-taken and just compensation for that
“taking is denied. However, under Ohio law, the taking itself ‘occurs when the
. state substantially or unrcasonably interferes with a property right.” State ex rel.
- Theiken v. Proctor, 180 Ohio App. 3d 154, 2008-Ohio-6960, 914, citing State ex
" rel. OTR v. Columbus (1996), 756 Ohio St. 3d 203, 206. The Williamson Cty.
- decision governs when a plaintiff may bringa fedetal claim for redress of a taking
without compensation, not a state claim seeking to mvoke the method of
: obtalmng compensatlon under state law.
State ex rel. Hensley v. Columb'.us, 2011 Ohio 3311 at §27.
: it : :
The record in this case shows that Appellants were aware of the alleged damage to their
wells by the end of 1991. Under the authority of this Court’s ruling in State ex rel. Levin v. City
of Sheﬁ‘i_eld Lake ('1'994), 70 Ohio St. 3d 104, 108, 637 N.E. 2d 319, Appellants easily could have |

filed a mandamus claim as an alternative basis for relief when they filed their second state court

action in 1995. Appellants’ claim of the alleged taking without compensation would have been



preseﬁed even if the trial court chose to resolve the tort claim prior to dealing with the
nlandamua action.

: The Tenth District correctly recognized the illogical and circular result of Appellants’

1nterpretat10n of the Wllhamson decision when it stated:
[I]f taken llterally, appellants interpretation of Williamson Cty. would provrde

that a property owner could never file a claim for a writ of mandamus to compel

appropriation proceedings. to compensate for a taking. Appellants claim that such -
a cause of action does not arise until after property has been taken and
compensatron has been denied. In effect, appellants argue that a property owner

- cannot sue in mandamus to ‘compel appropriation to compensate for a taklng until

he has been denied compensation for the taking — which must be sought via a suit
in mandamus to compel approprlat1on proceedmgs We cannot endorse -this
result. : '
Hensley, Supra at 1]28
Consequently, Appellants mandamus claim r1pened when the alleged taking took place-' o
3 and th_err-farlure to assert this clann in the prror state court action results in the applrcat1on_ of res
: Judlcata However, there is nothing novel about this result that warrants a review by this Court
and Appellants Memorandurn in Support of Jur1sd1ct1on should be denied on that basis alone. .

a _Proposmon of Law No. 2: The Tenth Dlstrlct Court of Appeals did not. violate the
Supremacy Clause in its analysis of the Supreme Court’s decision in Williamson Cty.
Regronal Planning Comm. v. Hamilton Bank of Johnson City [1985) 473 U. S 172,105
S.Ct. 3108, 87 L. Ed. 2d 126. .

In their second proposition of law in support of jurisdiction, Appellants make the dubious -
,claim' that the Tenth‘ District has violated the Supremacy Clause of the United States
: Const1tut10n but they ultrmately rechash the same tired argument that the Wzllzamson decision
requ1res the state court tort action and the federal claims based upon. purported v1olat10ns of 42
 U.8.C. §1983 to be litigated prior to the institution of a mandamus action.
In State ex rel. McNamara v. Rittman {March 2, 2009), 9" Dist. No. 08CA0011, 2009-

Ohio-911 at {18, the Ninth District rejected the notion that a mandamus action could only be



brought after the litigation of the state tort claims and federal takings claims when it found that
 the petitioners’ mandamus action in that case were bai‘red by res judieata:
' -Res1dents filed their 1n1t1a1 claim agamst Rittman * * * Well after the
~Supreme: Court established a writ of thandamus as ‘the proper mechanism
- for the type of injury that Residents alleged. Residents never requested a
~ writ of mandamus, as an alternative means of relief or othermse in their
initial action. * * * Residents never sought to amend their complaint in
their initial action to include a writ of mandamus. There_was nothing to
prevent Residents from pursing a mandamus action against Rittman at the
time of the initial suit. Residents may not now litigate a mandamus action
that they could have, but d1d not litigate in a- prev10us suit.

Slmply because the Tenth District d1sagreed w1th Appellants 1nterpretat1on of the
: _]ur1sprudence concemlng the t1m1ng of state court mandamus actions in the context of an alleged
| t'aking of property'WIthout compensation does not render_ the decision unconstitutional. This is
- yet another example of Appellants® efforts to keep this litigation on life suppert. The Tenth
- District’s decision is g_roundéd in an appropriate analysis of the relevant case law and should
stand'

: :_.Proposmon of Law No. 3: The Tenth District Court of Appeals properly found that

Appellants’ claims were barred by res judicata using the standards established by

this Court in Grava v. Parkman (1995), 73 Ohio St..3d 379, 1995-Ohio-331, 653

N.E. 2d 226.

Appellants maintain that the decision by the Tenth District was in error because it found
that Appellants should have filed their mandamus claim at the same time as their state law tort
'cl_airn'. They contend that this is the first time that a court has ever made such a finding. This
: aSSertion is false as well.

As discussed above, the Ninth District Cowrt of Appeals in McNamara v. Ritiman
indicated that the Residents in that case should have filed a mandamus action along with their

other causes of action since the Levin decision specifically provided that mandamus was the

~appropriate vehicle to compel appropriation proceedings against a public entity. By 1995,



Appellants should have been on notice when they refilled their state court proceedrng that it was
: -_necessary to 1nclude a mandarnus claim at tl’uS point if- they intended to do so. In every '
cornplalnt that has been filed by Appellants, cither in state or federal court, the conduct of the
Clty of Columbus giving rise to the cause of actmn is the same — the sewer pro;ect that allegedly
' resulted in the dewaterlng of Appellants wells. The purported injury to Appellants whether it

be rnonetary damages due to the loss of the underground water, a takrngs claim pursuant to 42

o LU.S.C §l983 or a-rnandamus claim in order to compel state approprlatmn proceedlngs_, stems

T 'entrrely frorn the C1ty s construct1on of additional sewer lines as part of an infrastructure project

and’ that has remalned constant over the course of this long lasting dlspute Appellants may'

- assert new theor1es of habllrty but thlS is nothing more than an eftort to d1sgulse the fact that they

are attemptlng to rel1t1gate the same conduct in perpeturty If only Appellants had followed th1s

Court’s dlrectrve in Levm and filed a mandamus claim dunng the course of thelr 1995 action,
Appellants would likely have had their day in court. Unfortunately for them, they chose niot to
and the consequence of that decision is that the1r mandamus act1on is barred by res Judrcata
ONQLUSIO

This Court:_ should deny jurisdiction over- tlle'_instant r'natter. Appe-llants have presented
: no_thi_ng new and, in fact, their Mermorandum in Supp"ort‘_ of Jurisdiction reveals_' the extent to
whlch these .is.su'es_. ha‘ve been ~ continuously rehashed. ~ Appellants have resorted to
rnischaracte_rizing the cas_e.law in an effort to demonstrate the novelty of their ..claims but they fail
to demonstrate Wh}l ‘the Coutt should disturb the ruling of the Tenth District. This Court
properly declined j_urisdiction- over the companion case of McNamara v. Rittman from the Ninth

District and should likewise do so here.
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