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more particularly set forth in the below memorandum in support.
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1. BACKGROUND

These cases involves Raymond W. Artz, a lifelong member of the Hayes Memorial
United Methodist Church. On September 22, 1982 he executed a Will bequeathing one-half of
his estate outright to the church, if then existing, otherwise to the West Ohio Conference of the
United Methodist Church for the Ministers' Retirement Fund, and the other half to be held in
trust for the benefit of his brother and sister-in-law, Edgar Artz, Sr., and Gladys Artz, whereby
they would receive income for their lives, and upon their death the corpus was then to be
distributed outright to the church or its retirement fund. He confirmed these bequests in a Codicil

he executed on July 27, 1984,

On September 1, 1988, Raymond executed and partially funded an inter vivos,
irrevocable and non-amendable Declaration of Trust, in which he appointed Richard Heslet as
his trustee. In it he instructed his trustee to pay his church a $400 monthly tithe from the trust
during Raymond's lifetime. Upon his death the monthly tithes were to cease, the church was to
be paid $10,000 outright, any bequests in his probated Will which the estate could not pay were
then to be paid from the trust, and the balance was to be held in trust for the benefit of
Raymonds' brother, Edgar, who was to receive the income for his lifetime. Upon Edgar's death
the balance of the trust corpus was to be distributed outright to the church. Essentially, Raymond

retained a power of appointment over his trust assets which could only be exercised by his Will.

Raymond's health then began to deteriorate, although he continued to live independently
in his own home. On January 16, 1991 Edgar Artz, Sr. died, and that same month his son, Edgar
Artz, Jr. (Raymond's nephew), removed Raymond from his home and moved him into an

upstairs bedroom in Edgar, Jr.'s home. He and his family thereafter isolated Raymond from his



friends at the church. In April 1991, Edgar, Jr. filed for guardianship over Raymond, and was
appointed as Raymond's guardian. Six months later, on October 15, 1991, Edgar, Jr. had the
guardianship abruptly terminated. On the next day, October 16, 1991, Raymond executed a new
Will, naming Edgar, Jr. and his mother, Gladys Artz (Raymond's sister-in-law) as sole
beneficiaries, thereby disinheriting the church from his entire probate estate and from almost all

of his non-probate trust assets.

On February 6, 1992, a pre-probate petition was then filed in the Probate Court
requesting a judgment declaring the October 16, 1991 Will to be valid. The only parties named
were Raymond, Edgar, Jr., and Gladys, because R.C. 2107.081(A) only required the testator as
party plaintiff, and as parties defendant "all persons named in the will as beneficiaries, and all of
the persons who would be entitled to inherit from the testator under Chapter 2105. of the Revised
Cod had the testator died intestate on the date the petition was filed.” Edgar, Jr. and Gladys were
both named in the Will, and were also the only blood relatives entitled to inherit from Raymond's
probate estate if he died intestate. The church was not named in this Will, and was not a blood
relative as identified in Chapter 2105, however, it was entitied to inherit from Raymond's non-
probate trust if he died intestate, in that its distributions from the trust were affected by what

Raymond's probate Will said.

That Will was apparently lost by the Probate Court, because Raymond executed a new
Will on May 1, 1992, again naming Edgar, Jr. and Gladys as sole beneficiaries. The church was
not listed as a beneficiary in this Will either. In it Raymond exercised his power of appointment
over the trust assets to pay them all over to this estate for inheritance by Edgar, Jr. and Gladys.
An amended petition was then filed requesting the court declare the May 1, 1992 Will valid.

Once again the only parties named were Raymond, Edgar, Jr., and Gladys. The church again was



omitted as a party, was not notified, and was not even aware of this proceeding. By judgment

entry filed June 2, 1992, the Probate Court declared the valid.

Raymond died on May 9, 2008, and on June 16, 2008 his May 1, 1992 Will was admitted

to probate in the Probate Court.

Declaratory Judgment Proceeding - On Juﬁe 22, 2009 Trustee Richard Heslet then

filed a complaint for declaratory judgment in the Probate Court seeking a judgment construing
the provisions of Raymond's September 1, 1988 trust as affected by the exercise of his power of -
appointment in his May 1, 1992 pre-probated Will, and the effect of the June 2, 1992 judgment
entry in the pre-probaie action which declared that Will valid. The trustee sought the court's
determination of the rights of the parties resulting therefrom. He also asked the court to declare
the rights of the parties in various securities Raymond had delivered to the trustee during his
lifetime but which the trustee had never re-titled into the name of the trust. Joined as defendants

were Edgar, Jr., Gladys, the church, and the Ohio Attorney General.

By judgment entries filed June 22, 2010, and September 8, 2010, the Probate Court ruled
in relevant part in the declaratory judgment action, that slince the church was not a party required
by R.C. 2107.081 to be joined to the pre-probate proceeding, it was barred by R.C. 2107.084(A)
and (E) and by R.C. 2107.71(B) from challenging the pre-probated Will, and was bound the
judgment entry issued therein which determined the Will to be valid. The church appealed both
of these judgment entries, which were consolidated by the Sixth District Court of Appeals. On
June 17, 2011, the Court of Appeals issued a decision affirming the trial court, finding
specifically at paragraphs 21 through 23 that the Probate Court was bound by its June 2, 1992

Jjudgruent in the pre-probate proceeding, citing Baily v. McElroy (1963), 120 Ohio App. 85, 95,



and that the church was likewise bound by that judgment. A notice of appeal of this decision and
memorandum in support of jurisdiction were timely filed in this instant case, and remains

pending, in this Supreme Court.

Will Contest Proceeding - In the meantime, on May 3, 2010 the appellant church filed a
will contest complaint in the Probate Court seeking to set aside Raymond's May 1, 1992 Will.
On June 23, 2010 the Probate Court dismissed the church's complaint, making the identical
finding in relevant part, that since the church was not a party required by R.C. 2107.081 to be
joined to the pre-probate proceeding, it was barred by R.C. 2107.084(A) and (E) and by R.C.
2107.71(B) from challenging the pre-probated Will, and was bound the judgment entry issued
therein which determined the Will io be valid. The church appealed this decision to the Sixth
District Court of Appeals. On August 5, 2011, the Court of Appeals issued a Decision and
Judgment affirming the trial court, finding in its two sentence decision only that "substantial
justice" had been done by the trial court. A notice of appeal of this.decision to this Supreme
Court and a merﬁorandum in support of jurisdiction are being timely filed contemporaneously
with this motion in a separate appeal entitled Hayes Memorial United Methodist Church v.

Edgar Artz, Jr., Administrator WWA of the Estate of Raymond W. Artz, et al.

Appellant church now seeks to consolidate both these appeals pursuant to Civ.R. 42(A).

II. LAW AND ARGUMENT

Ohio Civ.R. 42(A) permits consolidation of actions involving a common question of law
or fact, in order to avoid unnecessary costs or delay. Appellant submits that consolidation will
accomplish this. This author cannot find any applicable rule in the Rules of Practice of the
Supreme Court.

The common question of law and fact contained in both of these appeals is the trial and



appellate courts' determination that Raymond’s 1992 pre-probate of will proceeding precludes

appellant from challenging Raymond's May 1, 1992 Will which essentially disinherits appellant.

The parties in both actions are identical, as well.

HI.CONCLUSION

For all of the foregoing reasons, the appellant’s two pending appeals in this Supreme

Court should be consolidated.

Respectfully submitted,
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APPENDIX OF EXHIBITS

Exhibit

Exhibit 1 — Probate Court’s June 22, 2010 judgment entry in declaratory judgment action
Exhibit 2 - Probate Court’s September 8, 20 10 judgment entry in declaratory judgment action
Exhibit 3 — Sixth District Court of Appeals decision and judgment affirming trial court
Exhibit 4 - Probate Court’s June 22, 2010 judgment entry in wili contest action

Exhibit 5 - Sixth District Court of Appeals decision and judgment affirming trial court
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In The Matter Of * Case No. 20099002 A
. *®
Richard R. Heslet, Trustee *
Plaintiff, *
Vs. * JUDGMENT ENTRY
x*
Edgar Artz, Jr., Administrator WWA *
Of the Estate of Raymond W. Artz, et al *
w

Defendants. -Date: June 22, 2010

This matter came before the Court this date for decision upon the
following pleadings:

Complaint for Declaratory Judgment, filed June 22, 2009 by Attorney William A.
Wingard, counsel for Richard R. Heslet, Trustee of the Raymond W, Ariz Trust.

Answer of State of Okhio el rel. Richard Cordray Attorney General, filed July 24, 2009 by

Attorneys Meghan Fowler and Milton Sutton, Asst. Attorneys General for State of Ohio.

Answer of Defendants Edgar Artz, Jr. and Gladys Arez, filed August 11, 2009 by Attorney

James H. Ellis II, counsel for Edgar Artz, Jr. and Gladys Artz.

Answer to the Complaint for Declaratory Judgment, Counterclaim & Crossclgim: Jury
Demand Endorsed Hereon, filed September 16, 2009 by Attorneys John Zinkand and

Chris Steiner, Counsel for Hayes Memorial United Methodist Church.

Answer to Crossclaim of Defendant Hayes Memorial United Methodist Church, filed

September 28, 2009 by Atty. James H. Ellis ITI, counsel for Edgar Artz, Jr. and Gladys Artz.

FEirst Amended Answer to Answer and Crossclaim of Defendant Hayes Memorial United
Methodist Church, filed Cctober 9, 2009 by Attorney James H. Ellis III, counsel for Edgar
Artz, Jr. and Gladys Artz.

Answer to Counterclaim of Defendant, Haves Memorial United Methodist Church, filed
October 9, 2009 by Attorney William A. Wingard, counsel for Richard R. Heslet, Trustee.

Motion for Summary Judgment, filed March 18, 2010 by Attorney James H. Ellis ITi,
counse] for Edgar Artz, Jr. and Gladys Artz.
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Request to Enter Upon Land, filed March 18, 2010 by Attomey John L. Zinkand, counsel
for Hayes Memorial United Methodist Church.

Memorandum in Partial Support of Defendants’ Motion for Summary Judgment, filed

March 31, 2010 by Attorneys Meghan Fowler and Milton Suiton, Asst. Attorneys General.

Reply to Attorney General’s Partial Support of Motion for Summary Judement, filed
April 3, 2010 by Attorney James H. Ellis I, counsel for Edgar Artz, Jr. and Gladys Artz.

Moation for Protective Order, filed April 9, 2010 by Attorney James H. Ellis III, counsel for
Edgar Artz, Jr. and Gladys Artz.

Notice of Dismissal Without Prejudice of Certain Claims and Defenses of Defendant /
Counterclaimant / Cross-Claimant Hayves Memorial United Methodist Church, filed May
10, 2010 by Attorneys John L. Zinkand and Bryan B. Johnson, Counsel for Hayes Memorial
United Methodist Church.

In rendering a decision in this action, the Court also takes Judicial Notice of the following related
matters: the Guardianship of Raymond W. Arfz, Sandusky County Probate Court Case No.
19910135; the Estate of Raymond W. Artz, Sandusky County Probate Court Case No. 20081180;
the will contest action Hayes Memorial United Methodist Church v. Edgar Artz, et al, Sandusky
County Probate Court Case No. 20081180B; and the action to validate the Last Will and
Testament of Raymond W. Artz, which was completed on June 2, 1992, under Sandusky County
Probate Court Case No. 92CT000066.

Based upon the foregoing pleadings and related cases, the Court hereby

finds as follows:
1. The Complaint for Declargtory Judgment states that there are various assets, many of

which are savings bonds, in the name of the decedent that are not titled in the name of
the Raymond W. Artz Trust. The Trustee is asking the Court for guidance as to whether
those assets are properly assets of the Trust or if they would be assets of the estate. It is
the Church’s belief that it was the intention of Mr. Artz that these assets be registered in
the name of the Trust due to Mr. Artz delivering them to the Trustee and that legal
precedent in the State of Ohio establishes that the registration of those assets in the
name of the Trustee may be accomplished following the death of the decedent.
However, 31CFR Ch. 11, §353.5(a) the Code of Federal Regulations, which governs the
issuance, ownership, registration, transfer and redemption of United States Savings
Bonds states:

“Registration is conclusive of ownership. Savings bonds are issued only in
registered form. The registration must express the actual ownership of, and
interest in, the bond. The registration is conclusive of ownership, except as
provided in §353.49.”
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2. The Complaint for Declaratory Judgment further states that as Trustee, Richard Heslet
was ordered by the Trust instrument to give $400 per month to the Memorial United
Methodist Church. Trustee Heslet affirms that for several years after being appointed
Trustee, he made said monthly payments. However, in May of 1999, Memorial United
Methodist Church and the Hayes United Methodist Church consolidated, (herein
referred fo as “the Church™), as evidenced by Exhibit A in Plaintiff’s complaint. Once
the churches consolidated, Trustee Heslet discontinned making the monthly payments to
the Church.

3. The Declaration of Trust of Raymond W. Artz indicates that upon the death of
Raymond W. Artz and his brother, Edgar J. Artz, Sr., the trust would terminate. The
Church would receive $10,000.00, and the Trustee was ordered to pay any bequests in
the Donor’s Probated Will not paid out of finds or property in Donor’s estate. The
Church would then receive the remainder of the Trust assets.

4, The Last Will and Testament of Raymond W. Artz indicates that all real property
would pass to Edgar Artz, Jr., the sum of $700,000.00 would be paid to Gladys Artz and
Edgar Artz, Jr., share and share alike, and the remainder of the estate would be paid to
Edgar Artz, Jr.

5. The Last Will and Testament of Raymond W. Artz was validated by the Sandusky
County Probate Court pursuant to ORC §2721.10 on June 2, 1992, under case number
92CI000066. The Church asserts that the Judgment of this Court validating the will is
not binding upon them as they were not included as parties of that action. However, the
Church was not listed as a beneficiary of that will, nor would they be entitled to benefit
from Mr. Artz’s estate had he died intestate. The Church goes on to assert that Mr. Artz
was incompetent at the date of the writing of the will. In reviewing the Guardianship
of Raymond W. Artz, Sandusky County Probate Court Case No. 19910135, Mr. Artz
was the subject of a guardianship from April 9, 1991 until October 15, 1991 when he
was found to be no longer incompetent. The will in question was dated May 1, 1992,
after Mr. Artz was declared to be competent. Further, the allowable time for a will
contest action has passed.

6. The Church, in its Request to Enter Upon Land, asks the Probate Court for an order to
“permit persons acting on behalf of Defendant Hayes, to enter upon the land in the
possession or confrol of Defendants which is the subject of this action...” The land that
was owned by Raymond W. Ariz is listed as an asset of the estate. Since the trust is not
a beneficiary of the will, there is no land that 1s the subject of this action.

7. That the Chureh’s claim of a loan between Mz, Artz and the Church, and all items,
claims and allegations related to this, have been resolved through the Notice of
Dismissal of these claims filed by the Church, through Counsel.
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Based upon the foregoing, it is hereby ORDERED as follows:

It is the opinion of this Court that if Mr. Artz intended for the savings bonds and
securities to have been added to the trust, he would have titled them in the name of the
trust prior to his death. It is the Court’s opinion that it was not Trustee Heslet's
intention to breach his fiduciary duty by not putting these assets in the name of the trust
as Mr. Artz would have had to sign said assets over to him in order for him to do so.
Therefore, even though Mr. Artz delivered the assets to Trustee Heslet, Mr. Artz did not
transfer title to Trustee Heslet. Therefore, any savings bonds, securities or any other
property, whether real or personal, tangible or intangible, titled or registered in the name
of Raymond Artz, Raymond W. Artz, or Raymond W. Artz P.O.D, Estate, shall be
delivered to Edgar Artz, Jr., Administrator WWA of the Estate of Raymond W. Artz, so
that they can be properly distributed as assets of the Estate of Raymond W. Artz.

That while the Memorial United Methodist Church ceased to exist in 1999, it merged
with the Hayes United Methodist Church to become the Hayes Memorial United
Methodist Church. A Certificate of Consolidation for the two churches was filed with
the Ohio Secretary of State. The Trust Agreement states that the Trustee was to pay
$400 per month to the Memorial United Methodist Church. It is the Court’s oopinion
that it was not Trustee Heslet's intention fo breach his fiduciary duty by failing to make
said payments to the Church, but his belief that if the Church no longer existed as it was
named in the Trust, that he was no longer obligated to pay said payments to the Trust.
The Court disagrees and as such, it hereby Orders that Richard W. Heslet, Trustee of the
Raymond W. Artz Trust, shall promptly pay to Hayes Memorial United Methodist
Church the sum of $400 per month for all months from March of 1999 until the month
of death of Raymond W. Artz, being May of 2008. Therefore, Richard W. Heslet,
Trustee, shall pay from Trust funds the sum of $44,000.00 plus interest. The interest
shall be calculated on an annualized basis for the amount that should have been paid
each year, using the statutory interest rate then in affect for each year, and shall not be
compounded in any fashion.

Further, Richard W. Heslet, Trustee of the Raymond W. Artz Trust shall also promptly
pay the sum of $10,000.00 to the Hayes Memorial United Methodist Church in
satisfaction of the specific bequest in the Trust. The Trustee shall then pay any specific
bequests listed in the Last Will and Testament of Raymond W. Artz that the fiduciary of
the Estate cannot pay with estate assets. If there are trust funds remaining after the
specific bequests of the will are paid, then the Trustee shall pay the remainder of the
trust assets to the Hayes Memorial United Methodist Church.

In the event there are sufficient assefs in the Estate of Raymond W. Artz, after the
payment of the specific bequest to Edgar Artz, Jr. and Gladys Artz, the remainder shall
be paid to Edgar Artz, Jr,
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Due to the prior validation of this Court of the will of Raymond W. Artz, and the fact
that the original Church would not have been a necessary party to that validation action,
the Judgment of this court of June 2, 1992 declaring the will valid is binding on all
parties. Due to Mr. Artz being found to be competent more than six (6) months prior to
the signing of the will, the will already having been found to be valid, and this not being
a will contest action, Defendant Edgar Artz, Jr. and Gladys Artz’s Motion for Sumsmary
Judgment is Granted as it relates to this issue. In turn, the Church’s Crossclaim as it
relates to Defendants Artz possible undue influence on Mr. Artz in the drafting of his

will is Dismissed.

Due to there not being any land that is subject to this action, the Church’s Request to
Enter Upon Land is hereby Denied. In tum, Defendants Artz Motion for Protective
Order is hereby Granted.

That the Church’s Counterclaim and Crossclaim as they relate to farm rent from
Defendants Artz are hereby Dismissed as there is no real property that is an asset of
the Trust.

That Trustee Richard Heslet shall complete an Inventory and Accounting of the
assets of the Trust, file the same with the Court and provide copies to all beneficiaries

and their counsel,

That the Church’s Crossclaim as it relates to an alleged loan from the Trustee to the
Defendants Artz, in the amount of $40,000.00, has been Dismissed by the Church.

That any & all prayers for attomey fees by all parties are hereby Denied.
That the Plaintiff shall be assessed the Court Costs in this matter.

That this is a Final Order concluding all pending issues in this matter, or rendering
them moot. :

Itis so ORDERED. W

Bradley J. Smith ~ Judge

Copies to:

Atty. Wingard, counsel for Plaintiff

Atty. Ellis, counsel for Defendants Artz

Atty. Zinkand, counsel for Defendant Church

Atty. Steiner, counsel for Defendant Charch

Atty. Johnson, counsel for Defendant Church

Attys. Fowler & Sutton, counsel for Defendant Attomey General
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COURT OF COMMON PLEAS SANDUSKY COUNTY

SANDUSKY COUNTY, OHIO 830 ~ 3 200
PROBATE DIVISION v el
_ PRUBATE CUURY
Bradlzy J. Smirn
JUDGE
In The Matter Of: * Case No. 20099002 A
*
Richard R. Heslet, Trustee *
Plaintiff : * : .
Vs, * JUDGMENT ENTRY
*
Edgar Artz, Jr., Administrator WWA %
Of the Estate of Raymond W. Artz, et gl * ,
Defendants. * Date:'Septqmber 82010

This matter came before the Coﬁrt this date for decision upon the
following pleadings:

* Motion of Plaintiffto Stey Enforcement of Jusement , fles August 27, 2010 by Attorney
William A, Wingard, couuse] for Richard R. Heslet, Trustee of the Raymond W, Artz Trust.
s  Motion of Dgendun:'f Haves Memorial Unized Methodist Churcli to Stay Enforcement of
Judgmerr, filed Angust 23, 2010 by Lisa K. Meier, Johg L. Zinkand and Bryan B. Johnson,

Attorneys for Defendant Hayes Memorial United Mefhodist Church (hereinafter reforred to

as “the Church™).

. sition to Motion of B ? '

. for Sanctions, filed August 30, 2010 by Atlormey James H. Ellis I, counsel for Edgar Arts,
Jr. and Giladys Artz, . :

*  Affidavit of Edear drtz. Jr., in Support of Opvosition to Plaintifs Motion for Stey, filed
Angust 30, 2010 by Atforney James H. Fllis I, conmse} for Edgar Astz, Jr. and Gladys Artz,

¢ Opposition to Plaintiff’s Motion for Stay, filed August 30, 2010 by Atty. James H. Eliis I,

counse} for BEdgar Artz, Jr. angd Cladys Artz,

After 2 review of the pleadings, this Court hereby finds ag fﬁﬂéws:

L Due to the Court of Appeals dismissing the &ppeal in this matter, the Motion of
the Chimch 1o Stay Enforcement of J udgment s no Jonger appropriate.



of Raymond W, Artz, the Court finds the Artz Defendants’ request for 2
distribution from the trust to be well taken.

Based upon a further review of the file, and the Court of Appeals dismissing the
appes] on the June 22, 2010 Judgrent Entry, this Court reconsiders its order in
paragraph 15 requiring Trustes Heslet to file an Inventory and Accounfing with

Based upon the foregoing, it is hereby ORDERED ag follows:

5.

The Mbtz'on of Defendant Hayes Memorial Upited Methodist Church 1o Stay
Enforcement of Judement is Denied.

Cowrt of Commion Pleas of Sandusky County, subject to the order listed in paragraph 7

Payment of this nate will be secured by real property owned individually by Defendant
Gladys Artz that is not subject to ady claim being made by the Church or which could

Paragmph 15 of this Court’s Judgment Entry of Jome 22, 2010 is hereby reconsidersd
and is deleted in its entirety, The Church’s Motion for an Inventory and Accomnting is
therefore Denjed, The remainder of this Court®s Juns 22, 2010 entry temains in fiul]

force and effect, subject to the provisions of this decision. '

The Motion for Sanctions §led by Défendants Artz shafl be scheduled for hearing as
soon as the Court’s calendar permits. This hearing will be heid in conjunction with g
similar hearing to be scheduled in the Estate of Raymond W. Artz, Sandusky County
Probate Court, Case No, 20081180,



10.  This is & Final Appealable Order s it relates to all matters in this action except for the
Motion for Sanctions and, pursuant to Civ.R. 54(B), there is no just reason for delay.

Itis so ORDERED, %{/ /
— g

Bradley J. Smith ~ fudge

Copies to:

Atty. Wingard, connsel for Plaintiff

Atty. Ellis, counse] for Defendants Artz
Alty. Zinkand, connsel for Defendant Chorch
Afty. Steirer, counse! for Defendant Church

Atty. Johnson, counsel for Defendant Church
Attys. Fowler & Sutton, counsel for Defondant Attorney General
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'IN THE COURT OF APPEALS OF OHIO

SIXTH APPELLATE DISTRICT
- SANDUSKY COUNTY
Richard R. Heslet, Trustee - Court of Appeals Nos. S-10-046

 Plaintiff o R
' Trial Court No. 20099002 A,
. Edgar Artz, Jr., Administrator WWA:
of the Estate of Raymond W. Artz, et al.

Appellees

[Hayes Memorial United Methodist - N a
Church—Appellant] - = . = Decided: =~ JUNL T 2om
' ' EXTE I | ' -

.J;m._es H. Eliis T, for appellees. |
J ohn-L. Zinl;and and Bryan B, Johnéon; for appellaﬁt. |
| | EAS AL IS
OSOWIK, P.I, o |
{11} This is a consolidated appeal from two judgments of the Sandusky County

h Court of Commen.Pleas, Probate Division, fcllowing'tmstee Raymond Heslet's

FALTEPTMSE 58 g o,

1. _ . N ‘ ‘ _ @
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complaint for deblaratuﬁ judgment seék.ing guidance .conaeming the disi:ribution o be:r
made following the death Raymond Artz, Sr. Forthe follomng rEA5005, the _ludgments of
“ the trlal court are affirmed. | |
{92} Appellant Hayes Memarial United Methodist Chufch sets forth the
" foﬁcwing assignments of etrot: | |
{1‘[ 3} "L Fn‘st Assxgnment of Enor The trial court erred in paragraph mght of its
June 22,2010 Judgment entry by 1ts declaration that asscts in the pﬂﬁsessmn of the frustee
 are estate assets, and ordermg the trustee to deliver those assets 1o the estate.
{1{ 4} "Il. Second Asszgnment of Exror — The trial court cn:ed in paragraphs ten
-and twelve of its June 22, 2010 judgment entry by its ﬁndmg and order that the June 1
_ 1992 last wﬂl and testament of Raymond W. Artz was valid.
{95} "L Third Asmgnment of Error ~ The tnal court crred in paragraph fourteen
of its Tune 22, 2010 _}udgmcnt enu-y by dismissing appellant’_s, counterclaim and
crossclaim relatmg to clalms for past due farm rent |
{9 6} "IV Fourth Asmglmcnt of Error — The trial court erred in paragraph seven
© of ifs September 3, 2010 _]Hdgme:nt entry by ordering the uustec to loan sso 000tothe
| estate.” |
{1[ 7} The mdmputed fécm relevant 1o the lséues raised on apf:eal are-as follw;rs
In September 1988 decedem Raymond Artz exemlted a Declaration of Trust. Richard
Heslet was appointed trustee. Iu the trust, Raymond directed the trustee 10 pay Mcmorial

United Methodist Church of Fremdnt, Olﬁo, $400 per month from the trust interest. This
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payment was t0 cease upon Ra]nnond's death. The trust further dn'ected that, upnn
Raymond's death a.ud in comphance with certain other condmons in the trust, the trustee
was to pay the church the sum of $10,000. Then, afier payment of any bequcsts in
| Raym and‘s prcbated wﬂl not pa.td out of funds or property in Raymond’s estate (and
payment of all fees and axpenscs), the balance of the trust pnnmpal 'was to be distributed
| ‘;qthe church. | 7
| {4 8} Raymond's brother, Edgar I, Artz, Sr.,an income: 'b:eneﬁciaqr under the
Reymond W, Art:z Trust, dmd on January 16 1990 The: terms of the trust provzde that
 the trust shal terrmnata upon the deaths of both Raymond and h:s brother |
{'ﬂ 9} In Apnl 1991 a guard1ansh1p was established for Ra:,ﬁmond aﬁer his
' physxcal and menfal health detennrated dne o an addlctmn to amphetammes Appel!ee
| EdgarArtz JIr., Raymund‘s nephew, was named gum‘dlan The guardmnsh:p was
termmated on October 15, 1991. On October 16, 1991, Raymond e.xecuted aLast lel
and Testamcnt On February 6, 1992, Raymond filed a petition with the Sandusky
| County Court of Common Pleas, Probate: Dmsmn, pursuant to R,.C 2107 081 requestmg ,
' 2 Judgment declanng the validity of the Octoher 1991 witl. However, far 162S0DS. not -
' documented in the tnal cou:rt recnrd before: us, Raymond executed a new w111 on May 1,
' '1992 dxrectmg the bulk of his estate to the sumvmg members of his family. The church
was not l1sted 25 a beneficiary of the second will. In his will, Raymond directed in
relevant part as follaws "T glve and bequaath to the wife of my deceased brother, Gladys

Artz, and to Edgar Artz, Jr., the sum of $700,000, share and share alike, I acknowledge
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that Ipresently have no money, however under Paragraph IV (b) of ihe Declaration of
Trust dated September 1, 1988 the- Trustee has a duty to pay any bequest m my probated
Will not paid out of funds or property of my estate.”
{9 10} An amended petition was then filed reqnesnng a Judgment as to the vahd:ty
. of the May 1, 1992 will and, by Judgment entry filed June 2, 1992 the Sandusky Counw
Probaie Court declared the will to be valid in- accordance with R.C. 2107.084. Inso
| doing, the trial cmu't found that the will was. properly exccuted, that Raymcmd had the
requzstte testamentary capaclty when he executed ﬂ1e will, and that Raymond was free
from undus mﬂuence in the execution of his will,
{'1] 11} In May 1999 Memnnal United Methodxst Church and the Hayes Umted
- ‘Methodlst Church consohdated to bec:}me Hayes Mcmor:al United Methodmt Church.
-'Once the churches cnnsohdated, trustee Heslet dxsconunued rnaklng the monthly
payments
v 12} Raymond dled testate on May 9, 2008. The May 1992 w111 was adnnttcd to
‘probate on June 16, 2008 in 'Sandusky County. On June 22, 2009 trustee Heslet filed a
| complamt for declaratory mﬂgment seeking a judgment constmmg the prcmsmns of the
_ ~ Raymond W. Attz Tmst dated September 1, 1988 and determining the nghts of appﬂllees
Edgar Artz Jt. and Gladys Artz,’ and appellant Hayes Memﬁnal United Meﬂmdist

Church ("the church") On March 18, 2010, appellees filed a motion for summary

'Gladys Artz is the sister-in-law of decedent Raymond Artz and mother of Edgar
Artz, Jr. ' ' '
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.' jﬁdgmeﬁi: coﬁceﬁing alleﬁatiﬁns made by the church in its answer, counterclaim and
cross-claim to ihe trusteé's complaint, On Mﬁy 10,2010, -thé chur’chrﬁled & notice of
chsnnssal without pre_]uchce of cettain claxms and defenses mncernmg the valldlty of the
wﬂl

{4 13} By _pudgment entries filed June 22, 2010, and September S 2010, the trial
court ruled on 19 pleadmgs that had been filed since the June 22, 2009 oomplamt for
declaratory judgment. In rt}levant part, the trial court ordered the trustes to pay to Hayes

‘Metmorial United Me‘:thodist Church the sum of $400 per monﬂi for each mén‘th from

| March 1999 (when the two churches were consohdated) until May 2008, when, Raymond
d:led which amourted to $44,000 plus interest. The tnal court further ordered thc trustec
to pay the sum of $10 000 to the church in satisfaction of the specxﬁc bequest in the trust,
The trustes was crdcrcd io then. pay any specific bequests listed in Raymond’s w111 that
the ﬁdumary of the estate could not pay with egtate assets. If there were any trust assets

| rema;lmng after the specific bequests of the will were paid, the trustee was ordered to pay

' the remainder of those agsets to the church |

{1[ 14} Appellant's first three asmgmnents of error arise from the June 22 2010

- judgment entry. His fourth asslgnme:nt of error arises from the September 8,2010
Judgment entry.

{‘ﬂ 15} In its first asszgnment of error, appetlant Hayes Memnnal United Methodxst

- Church asserts that the trial court erred by ordering the trustee to distribute "certain -

assets" to the estate. The assets to which appellant refers a.ppcé.r to be certain savings
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bonds and secuntles in the name of the decedent that were not titled in the name of the
Raymnnd w. Artz Trust. The church believes that Raymond Artz mtended that those
.assets be registered in the name of the trust since Raymond delivered them to the trustee.
1§16} In his complaint for declaratory judgment, rusics Heslet stated that a
dispute existed batwéen Héslct, appellees and the church as to the ragiétraﬁon of various
assets and that, until the dispute was resolvéd Heslet could not properly perform_his
duties as trustee. The trustee asked the court for guidance as to whether thnse assets were
) properly assets of the trust or assets of the estate. The stlowmg assets were at issue:. ?6 :
| ‘Umted States Savmgs Bonds, appwxunate redemption value $250 000, registered
vanously in the names of Raymond Artz, Raymond W. Artz and Rﬂymond W Artz
| P.Q.D. Estate; a $20,000° Stata of Ohio Mental Heaith Famlmcs Bond, maturity date
December 1, 1999, regxstered in the name of Raymond W. Artz; and miscellaneous
shares of stock in Lin-Mor, Inc., and Rural Serv, Inc., value unknown, rcgastered in the
' pame ofRaymund W. Arz
%17} The trial court agreed that almough Raymond delivered the assets set forth
above to Heslet, Raymond had not transferred title to-any of them to "the trustee. The n'ial |
court ccncluded that 1f Raymond had mtended for the bonds acnd securities to be added to
the trust he wnuld have transferred title before his death Therefore, the trial court
: nrdered that "any savmgs bonds secunt:es, or any other property, whether rcal or
personal, tangible or mtanglble, titled or registered in the name of Raymond Artz,

Raymond W. Artz, or Raymond W. Artz P.O.D. Estats, shall be delivered to Edgar Artz,
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Jr Admmmtratc:r WWA oft‘he Estate of Raymond W. Artz., 80 thaI they can be pruperly
dlSh'lbutad as assets of the Estate of Ravmund W. Artz." |
{1[ 18} Appellant argues _that, none of ﬂm'pameshad'ninved for judgment on this
issue 50 it was ﬂ:erefore not before Vthe trial court. As statéd above, this issue was clearly
© raised in the trustee’s complaint for declaratory judgment and wés therefore properly |
before the trial court. | | | o |
{g19) Appellant also claims that it did not receive t:pt’ie:e that tﬁe issue of
distribution ﬁf the assets listed above was-bélfore the trial court. The récérd reflects,
however, that “;hether thé assets dcscﬁbed above were propérly 2 part of the trust or the
estate was clrearI}; raised m paragraphs 19 and 20 'uf ﬂ:é trustée"s cnmplaini for declaratory
- judgment as set fonh above. The record reﬂects that appellant was propcrly served with
the trustee's complamt and thus received adequate notice of the actmn, mclumng the 1 1ssue |
of registration of and distribution of the assets. Further, appellant filed an angwer to the
trusteeis comﬁlaiﬁt on 'SBp:tember 15, 2 009 This argument is without merit.
{1[ 20} Accordmgly, appella.ut’s farst asslgnmcnt of error is niot well-taken
{1T 21} Inits second ass1gmnent of ermr, appellant assetts fhat the trial court ered
in’ its J_unf: 22, 2010 Judgment entry by finding that .tht;rJuncr 1, 1992 will was valid. In
_support, appeliant argueé that the issue of the validity of the wili was nb longer pendiﬁg
“before the trial court and that by upholding the will's Vahdxty the court preven‘rzd

| appellant from receiving a substantwl portion of its inheritance under the trust.
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{922} The mal court's June 22, 2010 judgment does not contam a ﬁndmg that , : -‘
| Ramond’s 1992 will was vahd that i Issue had already been detmnmed Rather in
- paragraph 12 of the June 22, 2010 _}udgment-_ entry, the tr_lal coim found that the June 2,
1992 judgment regarding the validity of the will was binding on all parties. In his i
' c.cin_;plaint. fﬁr ﬁeclatatory judgment, the trustee asks for & judgment construing the
| _provisions of théj trust and de'teimining the rightsr of thé parﬁeé__ unider the terms of the |
trust, including the trustee's dutiés and obligations ﬁrith respect to the 'diétribuﬁon of the
-assets under his contrdl Section TV{b) of the declafétion of trust recjuire':s the trustes to
"pay atty bequests in Donor's Probate Will not paid out of funds or pmperty in Donors
cstate.” Therefore, the trial court's construction of the will was central to the court's
| detcrmmauon of the rights of ﬂlc parties. The trial court's ﬂndmg that the 1992 jndgment
regardmg the W:lll 5 va11d1ty was bmdmg on the parties was a necessary step in the process |
of addressing the cqmplaint for declaratory judgment. The' probate court was bound by
its..‘previcus judgment. Baily v. McElroy (1963), 120 Ohio App. 85, 95. -Having
_recogmzed the vahdﬂy of the 1992 Judgmcnt, the tnal court was able to proceed with
rendermg a declaratory Judgment regarmng the apphcauon of the prowswns of the frust.
Wl 23} Appellant's second assignment of esror is not well-taken
{424} In its third assignment of error, appellant asserts that the trial court erred in
its Tune 22, 2010 judgrvent entry by digmissmg appellant's counterclaim and cross-claim
becanse eppellant had already dismissed both on Méy 10, 2010. Appellanf has not shown

how he was prejudiced by the trial court's dismissal. The frial court did not err by
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inc}uding the d;Snﬂséal in ity judgmemaent:y-aﬁd appel_lant'é fhird aési gnmenf of-err&r is |
not wall-takeg,..' o | | |
{9 25} In its fourth assignmmt of etror, ai:péllant asserts Eat th-e trial court ébused

its discretion in iﬁ Septembér 8, 2010 judgmém entry by ordering the trustee to loan

- $50,000 to tha estate, Appellaﬁt arguesthat the'probatc court did not have judsdiction to
order the trusiee to make such a dlsmbutinn In the paragraph in questlon, the trial court |
granted appellees rcquest for the trustee to dmtnbu’te the sum of $50 000 to the estate of
Raymond Artz due to financlat hardship this litigation has caused the estate, The trial

- court ﬁmher ordered métEdgar_Anz, Jr.; in his individual cééacity as well ag in his - |
;::apacity as Adxﬁﬁistmtor WWA of thc estate and Gladys Artz, in hex_"individﬁal capacity,
sign i—pmrﬁissory ndtc'in favor o‘nfrthe trustes promising repayment of 'the‘ disrribution n
the event that the church pneva.iled in its-appeal and pending litigation action and also was
ahlé to produce a will signed by Raymond Artz giving the fesidue of his estate to the
church. Paymcnt of the note was to be secured by real prnperty owned mdmdually by

Gladys Artz and not subject to any extstmg or future: cIalm by the church.

{‘1[ 26} The probata court in Ohio i is a court of limited and spemal Junsdlct:on and

thus has only those powars speclﬁcally granted to it by statuie. Csrron V. Corron (1988),

- 40 Ohm St.3d ?5, 77. R.C. 2101.24(B)(1)(b) authorizes the probate court to "h,aar and

| determine * * * anj.f'action that involve's an inter vivos trust." R.C. 2131 24(C) confers |
broad authomy to the probate court to address collateral matters, 1ncludmg "plenary

power at law and in aqmty to dispc:rse fully of any matter that is pmpcrly before the
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court.” R. C 2101 24(0), Rmekart v. Bank One Co!zmbus (1998), 125 Ohm App 3d

|  - 719, 728 cmng Wa{ﬁ'um V. Wo{;‘"mm ( 1965) 2 Ohm St 2d 237 paragraph one ufthe '

B syllabus. This plenary power auﬂzonzes the pmbate court to exercise completc
junsdxctmn over the subject matter to the fnllast extent nec:ssary Inre Ewamcky, 8th
stt. No. 81742, 2003- Dhm-3351 98, c1t1ng Johnson v. Alien (1995}, 101 Ohio App.3d
.181,r 185. See, a.lso, Zahn v. Nelson, 170 Ohm App.Sd 111, 2007'-Ohi0-667_’;' State ex rel.

| Sladoje v. Baiskis (2002), 149 Ohio App.3d 190. R
| {1[ 27 Accordmgly, appellant's argument that the probate court in this case did not
have _;unsdlcnon to order a dlstribunon by the trustee s without ment The SS 0,000
dxsmbuﬁon made to appe!lees was s:gmﬁcantly less than they were entitled to under the
| terms of the declaratwn of u'ust and will. Appellant's fourth assignment of error is not
well-taken |
{9 28} On consideration whereof, the jﬁdgment of the‘Sandu_sl‘lq-r Cﬂmﬁy Court of
. Common ‘lPlcas, Pmiﬁate Division, is affitmed, Costs of t}us appeal are assles'..sed o

_ appeliant pursuart to App.E. 24.

JUDGMENT AFFIRMED.

A certlﬁed copy of this entry shall constitute the mandate pursuaht to App.R. 27, Ses,
also, 6th Dist.Loc. App R. 4, |

10.
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Heslet v. Atz
- C.A. Nos. §-10-046
g §-10-047

Petezj M. Handworlk, J.

- Arlene Singer. J.

_ Thomas J, Osowik, P.J. -
CONCUR. '

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web sits at:
htlp:/oww.sconet.state.oh.uslrod!newpdﬂ?sourcﬁﬁ. .
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EILED

COURT OF COMMON PLEAS ~ SANDUSKYCOUNTY
SANDUSKY COUNTY, OHIO HN 98 2010
PROBATE DIVISION
, PROBATE COURT
Bradley i. Smith
JUDGE
In The Matter Of: * Case No. 20081180 B
*
Hayes Memorial United Methodist Church *
Plaintiff, * .
Vs. * JUDGMENT ENTRY .
*
Edgar Artz, Jr., Administrator WWA *
Of the Estate of Raymond W, Artz, et al *
®

Defendants. . Date: June 22,2010

This matter came before the Court this date upon the following pleadings:
o Complaint Of Haves Memorial United Methodist Church To Contest Last Will and

Testament of Rayvmond W. Arty, Deceased, filed May 3, 2010 by Attorney John L.
Zinkand, counsel for Hayes Memorial United Methodist Church.

*  Answer, filed May 28, 2010 by Attorney James H. Ellis ITI, counsel for Defendants Artz.

s  Answer To Complaint of Haves Merhorigl United Methodist Church, filed June 3, 2010
by Attorney William A. Wingard, counsel for Richard R. Heslet, Trustee.

» Answer of State of Ohio ex rel. Richard Cordray Attorney General, filed June 3, 2010 by
Attorneys Megan Fowler and Milton Sutton, Assistant Attorneys General for State of Ohio.

»  Motion for Summary Judgment, filed June 4, 2010 by Attorney James H. Ellis 111, counsel
for Defendants Artz.

*» Memorandum in Partial Support of Defendants’ Motion for Summary Judsment, filed
- June 17, 2010 by Attorneys Megan Fowler and Milton Sutton, Assistant Attomneys General

for State of Ohio.

s  Memorandum of Plaintiff Hayes Memorial United Methodist Church _in Opposition_te

Defendants’ Motion_for Summary Judgment, filed June 21, 2010 by Attomey John L.

Zinkand, counsel for Hayes Memorial United Methodist Church.

s Motion of Hayes Memorial United Methodist Church for Delegation of Defense of
Litigation Pending Against This Estate, filed June 21, 2010 by Attorney John L. Zinkand,
counsel for Hayes Memorial United Methodist Church.
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After a review of Estate Case Fﬂe and the foregoing pleadmgs &
arguments, th1s Court hereby finds as follows:

1. That the Last Will and Testament of Raymond W. Artz was previously found to be
valid by this Court on June 2, 1992 under Case No. 92CI000066.

2, Plaintiff was not given notice of the Will Validation Action, or of the Probate of the
Last Will and Testament, as it was not a necessary party, or otherwise entitled to notice.

3. The Certificate of Service of Notice of Probate of Will was filed in the Estate of

Raymond W. Axtz, Case Number 20081180 on June 16, 2008. Therefore, the time for
filing a Will Contest action in this Court has expired.

Based upon the foregoing, it is hereby ORDERED as follows:
4. That Summary Judgment is hereby Granted and the Complaint of Hayes Memorial

United Methodist Church to Contest Last Will and Testament of Raymond W. Artz,
Deceased, is hereby Dismissed.

S. That the Motion for Delegation of Defense of Litigation against the Estate is hereby
Denied by the Court.

6. That any & all prayers for attorney fees in this matter are hereby Demnied.
7. That the Plaintiff shail be assessed the Court Costs in this matter.

8. That this is a Final Order concluding all pending issues in this matter, or rendering

DLl

Bradley J. Smith ~ Judge

Copies to:

Atty. Zinkand, counsel for Plaintiff
Atty. Steiner, counse] for Plaintiff

Atty. Johnson, counsel for Plaintiff - JUN23 28}[?
Atty. Wingard, counsel for Defendant Heslet

Atty. Ellis, counsel for Defendants Artz

Attys. Fowler & Sutton, counsel for Defendant Attorney General
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10CAS33 _ - SIXTH DISTRICT COURT OF APPEALS
SANDUSKY COUNTY, OHIO
EXHIBIT

|

DATE:  8/5/2011
CA NUMBER:  $-10-033
HAYES MEMORIAL UNITED METHODIST CHURCH, 1VS ARTZ, EDGAR JR.

The following entry has been made upon the docket in the above entiied case:

DECISION & JUDGMENT FILED 08/05/11 - THE COURT FINDS SUBSTANTIAL JUSTICE HAS BEEN DONE
THE PARTY COMPLAINING & THE JUDGMENT OF THE PROBATE DIVISION OF THE SANDUSKY
COUNTY COURT OF COMMON PLEAS IS AFFIRMED. APPELLANT IS ORDERED TO PAY THE COSTS OF

THIS APPEAL.
MLP/PMH SAY

TRACY M. OVERMYER

CLERK OF f%
By:
‘ &

[
Deputy Clerk
cc:
JAMES H. ELLIS Il ESO. FILE GOPY MEGHAN K FOWLER BRYAN B JOHNSON SIXTH DISTRICT COURT QF
APPEALS
WILLIAM A WINGARD ESQ. JOHN L. ZINKAND ESQ.
Mail to:

BRYAN B JOHNSON
ONE EAST LIVINGSTON AVE
COLUMBUS, OH 43215-5700
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