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L EXPLANATION OF WHY THIS CASE IS OF PUBLIC OR GREAT GENERAL
INTEREST

This case arises out of Plaintiff, Michael L. Hawsman (“Plaintiffs” or “Hawsmans"’)
visiting the Defendant, City of Cuyahoga Falls’ (“City”) Netatorium and allegedly injuring
his knee while using the swimming pool’s diving board. This is a case of both public and
great general interest beceuse the Ohio Ceurt of Appeals, Ninth District, abrogated and
effe.ctively overruled this Court’s decision in Cater v. Cleveland (1998), 83 Ohio St.3d 24, in its
‘decision in this case. The Court of Appea_ls erred by disregarding valid aﬁd controlling case
law handed doﬁn by the highest Court in this State.

The Ninth District ignored the statutory immunity afforded to political subdivisions
and in this case denied the City of Cuyahoga Falls that immunity when it reversed the trial
court’s grant of summary judgment. The trial court based its finding on Cater, supra, and on

K ﬁnanimous Ninth District decision Hopper v. _Elyﬁ'a, 2009-Ohio-2517, that followed Cater.
. The Ninth District decided Hopper just over two years before it unanimously overruled
Hopper, and itself, in the case sub judice. In so doing, the Ninth District, implicitly overruled
this Court.

" This case presents an issue of great interest, for the reason that .if Cater, supra, 1s 10
longer good law in this State; it is.for the Ohio Supreme Court to determine. The City
submits that Cater is good law and weﬂ reasoned. This Court correctly interpreted ‘the
Political Subdivision Tort Liability Act (R.C. 2744.01, et seq,). Users ef recreational
facilities, where swimming, exercising, and competjtive sports are the .ﬁonn should not
expect that injuries Wﬂl not occur to the same extent as a citizen wvisiting City Hall or a
rcourthoilse. All seven jlistices in Céter, Whﬂe not agieeing in the oﬁjnion, agreed in Vthe-

judgment.



The Ninth District provided no cqmpelling reasén_ to depart from stare decisis.
Westfield Ins. Co. v. Galatis, 2003-Ohio-5849, sets forth the definitive test for whether a court
should depart from stare decisis. According to Westfield, a pﬁor decision may be overruled
wh_ere (1) the decision was wrongly decided at the time, or chénges in circumstances no
long_erf jﬁstify continued adherence to the decision, (2) the decision defies | practical
workability, and (3) abandoning the precedent would not create an_undue hardship for those
§vho have relied upon it. Westfield Ins. Co. v. Galatis, 2003-Ohio-5849, paragraph one of the
syllabus.

When applying the above three pronged test to the Hopper case, stare decisis should.
not have been ignored by the Court of Appeals. All three points must apply in order for a
court to deﬁart from stare decisis. None of the points applied to this case below. One, Hopper -
was not wrongly décided because it relied upon this Court’s precedent in Cater. Two, Hopper
was not unworkable af all. Finally, abandoning Hopper will create an undue hardship upon
the political subdivisions that enjoy immunity and have relied upon it and Cater.

C_ater remains precedent in this state and the Ninth District erred in not following it
as it did in Hopper. Cater identified a conﬂict between the immunity provided by R.C.
2744.01(C)(2)(u)- and the exception to immimi_ty in R.C. 2744.02(B)(4). The Cater court

‘recognized the conﬂiét and resolved it corréctly. | |

This Court held in Cater that although the operation of a muﬁicipal swimming pool
constitutes a governmental function pursuant to R.C. 2744.01(c)(2)(u), it is not subject to the -
exception to immunity_.set forthin R.C. 2744.02(B)(4). Cater, 82 Ohio St.3d at 28. _

R.C. 2744.02(B)(4) reads: |

Political subdivisions are liable for injury, death, or loss to person or
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property that is caused by the negligence of their employees and that
occurs within or on the grounds of, and is due to physical defects
within or on the grounds of, buildings that are used in connection with
the performance of a governmental function including, but not limited
to, office buildings and courthouses, but not including jails, places of
juvenile detention, workhouses, or any other detention facility, as
defined in section 2921.01 of the Revised Code. Id.

This Court reasoned that the types of buildings 1»isted in R.C. 2744.02(B)(4),
“courthouse[s], or office building[s] where government business is conducted,” are
disﬁnguishable from recreation centers that house recreational activities like those in the
present case. Cater, 83 Ohio St.3d at 31. The Cater decision implicated the theory of similar
classification or ejusdem generic (literally meaning, “the same kind”).

In the court below, Plaintiff argued that the Supreme Court’s decision in Cater is not

‘binding in Ohio because it represented only a plurality opinion. In its decision, the Ninth
District adopted the reasoning of a dissenting opinion rendered in the Ohio Court of
Appeals for the Sixth District in O’Connor v. City of Fremont, 2010-Ohio-4159. In doing so,
the Ninth District’s ignored stare decisis.

As stated in Westfield, supra at §43 “[t]he doctrine of stare decisis is designed to provide
continuity and predictability in our legal system. We adhere to stare decisis as a means of
thwarting the arbitrary administration of justice as well as providing a clear rule of law by
which the citizenry can organize their affairs.” Id.

. " This case also presents an issue of public and great general interest for the sake of
continuity among the courts of appeals. This Court can take judicial notice that political

subdivisions in this state operate hundreds of indoor and outdoor pools, ponds,'Wading-

‘pools, waterslides, water parks and many, many other recreational facilities that under the
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statute may constitute “buildings that are used in connection with the performanc_ie of a
gover'iimental function.” The cities and other political subdivisions that construct and
maintain these facilities need to know whether R.C. 2744.02(B)(4). applies to their
recreational facilities, inasmuch as their potential liability for igjuries, deaths, or loss is
contingeilt upon the answer. The decision in this -case, if alliowed to stand, presents all
interested parties with a conflicting patchwork of liability standards depending upon which
judicial distrii:t.the recreational facility happens to be located in. This cannot be what was
intended by the legislaturé when enacting the Political Si.ibdivision Tort Liability Act.

Other than the Ninth District, the following courts have determined to deﬁy
immunity to public recreational facilities because such facilities are “buildings that are used
in connection with the performance of a governmental function” under the exception to
immunity pursuant to R.C. 2744.02(B)(4):

1. Thompsori v, Bagley, 2005-Ohio-1921. (Third District)

2, Mathews v. City éfWaverbf, 2010-Ohio-347 (Fourth District)

The following courts have followed Cater and held that political subdivisions enjoy
immimity from liability for torts occurring at recreational facilities despite the fact that these
buildings ‘are- used in connection with the performance of a governmental function:

1. Maxel ?. City of Cleveland Héz;ghts (September 30, 1999), Cuyahoga App. No.
74851, unreported. (Bighth District)

| 2. O’Conner, supra at 2010—tho-4159. (Sixth Districtj

Finally, the Eighth District Court of A}ipeals has held that the legislature’s specific

_grant of immunity pirovided for in R.C. 2744.01(C)(2)(v) cannot be abrogated by the geﬁeral

terms of the exception in R.C. 2744.02(B)(4). Bradley v. Cleveland,'2004-0hio;2347.
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In Stacko v. Bedford May 13, 1999), Cuyahoga App. No. 74043, unreported, the Ohio
Court of Appeals for the Eighth District held:
[a] number of courts have addressed the issﬁe of the apparently irreconcilable
provisions of R.C. 2744.01(C)(2)(u) and R.C. 2744.02(B)(3), and held that the
more specific language of R.C. 2744(C)(2)(u) prevails over the general
" language of R.C. 2744.02(B)(3). See Cater v. Cleveland (May 8, 1997),
Cuyahoga App. No. 70674, unreported; Horwitz v. Cleveland (March 16, 1995),
_Cuyahoga App. No. 67140, unreported; Nowak v. Ries (December 19, 1991),
Cuyahoga App. No. 59276, unreported. 7d.
The above cases represent the lack of continuiiy among the judicial districts in this
State and the need for judicial clarity. This Court is now in a position to resolve this issue of
significance with finality.
M.  STATEMENT OF THE CASE AND FACTS
A. Introduction and Background
 Plaintiff Michael L. Hawsman clainis that on May 12, 2006 he visited the City’s
Natatorium and Wellness Center (“Natatorium”). See Complamt at 94. Mr. I—Iawsman
alleges that he injured his lcnee while using the swimming pool diving board at the
Natatorium. See, Complaint at 4. Michael’s parents, Plaintiffs Angela and Michael J.
Hawsma.n claim loss of consortium as a result of the injury to their son. See, Complaint at
19.
The Natatorium is owned by the City of Cuyahoga Falls (“City”) and is a commiinity
recreation center that includes an indoor swimming pool equipped with a diving board
(Loh.an Affidavit at fs 4 and 5 attached to City’s Motion for Summary J udgment)'. The

N;atatorium is controlled and maintained by the City’s Parks and Recreation Department

(Lohan Affidavit at 4 attached to City’s Motion for Summary Judgment).-



B. The Trial Court Grants the City the Benefit of Immunity; the Ninth
- District Reverses the Trial Court.

On August 17, 2010, the Summit County Court of Common Pleas granted summary
judgment in favor of the City. The tr1a1 court concluded that the City was entitled to .
political subdivision immunity as prov1ded by R.C. 2744.02(A)(1) in connection W1th its
operation of a m_umc1pal swimming pool. The Court based its decision on the Ninth
Disﬁ‘ict’s ruling in Hopper, supra and this Court’s ruling in 'Cateﬁ supra, which held that a
swimming pool was mnot subject to the exception to immunity pursuant to R.C.
2744.02(B)(4).

The Ninth District Court of Appeals reversed the trial court, overruled its own
decision in Hopper and disregarded the Supreme Court’s precedent in Cater, supra.

This Memorandum in Support of Jurisdiction and Notice of Appeal followed.

. ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law I: As recognized in Cater v. Cleveland (1998), 83 Ohio
St.3d 24, an indoor municipal swimming pool is used for recreational
purposes and, as such, is an immune governmental function under R.C.
2744.01(C)(2)(w). It is not similar to an office building or courthouse and
therefore the exception to 1mmumty pursuant to R.C. 2744.02(B)(4) does
not apply.

R.C. 2744.02(A)(1) sets forth the general rule that a political subdivision is immune
from tort iiability for acts or om‘issioﬁs connected with governfnental or proprietary.
ﬁ.ln'ctions.' Se_cond; R.C. .2744.02(3) lists five exceptions to the general immunity granted to
political subdivisions under R.C. 2744.02(A). Finally, RC 2744,_03,(A) sets forth several
‘defenses that a political subdivision may asseﬁ if R.C. 2744.02(B) imposes liabi]jty.

As noted above, R.C. 2744.02_(!3)(4) reads:



Political subdivisions are liable for injury, death, or loss to person or

property that is caused by the negligence of their employees and that
occurs within or on the grounds of, and is due to physical defects

within or on the grounds of, buildings that are used in connection with

the performance of a governmental function including, but not limited-
to, office buildings and courthouses, but not including jails, places of

juvenile detention, workhouses, or any other detention facility, as

defined in section 2921.01 of the Revised Code. Id.

Both the trial court and the Ninth District based their decisions on whether or not a
swimming pool was subject to the exceptions to general immunity as provided by R.C.
2744.02(B)(4)_ and this Court’s decision in Cater v. Cleveland (1998), 83 Ohio St.3d 24.
Neither court dealt with whether an employee had been negligent or whethet there existed a
defect that caused the injury. Certainly, neither court analyzed whether the City could assert
defenses pursuant to R.C. 2744.03(A).

In Cater, this Court held that although the operation of a municipal swimming pool
constitutes a governmental function pursuant to R.C 2744,01(C)(2)(u), it is not subject to
the exception to immunity set forth in R.C. 2711.02(B)(4). Cater, 83 Ohio St.3d af 28. This
Court reasoned that the types of buildings listed in R. C. 2744.02(B)(4), “courthouse[s], or
office building[s] where government business is conducted,” are distinguishable from
recreation centers that house recreation activities like those in ‘the present case. Cater, 83
Ohio- St. 3 at 31. This Court in Cater held that although the operation of a municipal
swimming pool is a governmental function pursuant to R.C. 2744.01(C)(2)(u), it is not
subject to the exception to immunity set forth in R.C. 2744.02(B)(24). Cater, at 28.

By ,ciﬁirig, examples of the types of buildings where lié.bility may arise, the General

Assembly has expressly clarified that not all properties used in a governmental function will

fall under the (B)(4) exception to immunity. Rather, buildings and grouhds like 6fﬁce
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buﬂdﬁgs and courthouses may be subject to the exception, but other governmental propefty

not of this type will not fall under (B)(4). We must presume that the General Assembly

knows and appreciates the ‘rules of statutory construétion when it drafts legislation. One of .
Ithe ﬁmdaniehtal rules of statutory construction is “expressz‘qh unius est exclusz‘v;e alterius” which
means “expressioxj of one or more items of a class implies-that those not identified are to be

exciuded.” State v. Drost (1998), 83 Ohio St3d 36, 39. Had the Geﬁeral Assembly intended -
that the (B)(4) exception to apply to all governmental property, it would not have inserted |
the words “including, but not limited to, ofﬁce buildings and courthouses, but not including

jails, places of juvenile detention, workhouses, or any other detention facility, as defined in

section 2921.01 of the Revised Code”.

The Ninth District’s ruliné has the effect of abrogating the immunity that the City
enjoys without any guidance as to how ﬁlture questions will be decided, other than to
aséume that the exception to the rule has now consumed the rule. If there is ambiguity in the
statute, clarity must come from an aﬁthoritative interpretation, i.e. one from this Coﬁ:rt. It is
the City’s position that this Court has already provided that‘ interpretation at least as to

- recreational facilities. |
An exception should never consume the rule. The general rule, R.C.
, 2744.01((3)(2)(11) pro\rides that the opéra.tion of a municipal swimming pool is an immune
governmental function. Clearly, the General Assembly_ in creating specific exceptions to
immunity did not intend to allow an exception to abrogate immunity in its entirety. Yet, this
is what tl;le decision of the Court of Appeals does in this case.
'As the Cater court understood, the exception to immunity provided by (B)4) does '

not apply to swimming pools. A swimming pool is an athletic place, and athletic activities
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~ invite injuries. A person doesn't assume the same risk when she walks down the hall of a
city administration building to pay her utility bill or parking j:i_cket. The classification made
by the legislature and recognized by the court in Cater is apparent in the statute. |

The Plaintiffs argued below that because of its plurality opinion, Cater was, at best, a
judgmeht only. In their brief to the Ninth District, Plaintiffs admitted that all seven justices
joined in Cater’.é judgment. However, both the Plaintiffs andr_ the Ninth District chose to.
ignore that Cater was a case involving sﬁbstantially similar facts-indc)or swimming pools
and.death/ injury. Therefore, in that regard, Cater stood as clear precedent to be followed by
the Ninth District. ’ |

.In Johnson v Microsoft Corp., 2004-Ohio-761, the Ohio Court of Appeals for the First.

District stated:

[a]s the United States Supreme Court has observed, faced with controlling

authority by a superior court and another line of decisions, a court of appeals

has only one course--to follow the authority of the court to which it is inferior,

"leaving to [the higher court] the prerogative of overruling its own decisions.”

Rodriguez de Quijas v. Shearson/Am. Exp. Inc. (1989), 490 U.S. 477, 484. Id at 13

The three cases that are consistently relied upon by appellate courts in the analysis of
fhe issue before this Court are Cater v. Cleveland (_1998), 83 Ohio St.3d. 24, Hubbard v. Canton
City School B.O.E., 2002-Ohio-6718 and Moore v. Lorain County Metropolitan Housing Authority,
' 2007- Ohio-2106 and 2008-Ohio-0030.

Courts of _Appeals that have criticized C'ém; supra, have used botﬁ Hubbard and Moore
to insist that Cater is obsélete, when, in fact, those cases have not a.ffected- Cater’s value as

precédent in the least.! Neither Hubbard nor Moore involved a municipal swimming pooi or

dealt with the distinction between a governmental use and a recreational use.

! See, Mathews " .Cz'ty of Waverly, 2010-Ohio-347; Thompson v. Bagley, 2005-Ohio-1921.
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In Hubbard, supra, Chief Justice Moyer wrote for the majbrity. He ﬂso wrote a
concurring opinion in Cate, supré. Hubbard provided the Chief Justice with the opportunity
to overrule Cater. Nevertheless, the -Chi_ef Justice cited to Cater, consequently it can be
presumed that he was aware of the Cater reasoning and the occasion that his authored
opiniqn presented. Cater, however, waé left untouched by Hubbard and remains binding
precedent. In fact, the Ninth Distﬁct spéciﬁc’a]ly held in Hopper v. Elyria, 2009-Ohio-2517
that “[t]he Hubbard court did not revisit the distinction between buildings used for
governmental purposes and recreationat_l facilities. /d. at 716.

The court below relied,‘ upon this Court’s reasoningrin Moore v. Lorain County
Metropolitan Housing Authority, 2007-Ohio-2106 and 2008-Ohio-0030 and held that Moore
had’ implicitly abandoned the Court’s government versus recreational use distinction in
Ca;ter, 83 ‘Oh-io St.3d. 24. Hawsman v. City of Cuyahoga Falls, 2011-Ohio-3795 at 115. Of
course, the Chio Supremé Court did no such thing, .as the Ninth District was obliged to
point out in their opinion. Id Moo}e did not involve a swimming pool or the
recreatiénal/ governmental use distinction set forth in Cater.

- Cater v. Cleveland (1998), 83 Ohio St.3d 24, has not been affected by either the
Hubbard or the Moore case and remains good law and binding as a judgment involving the
same or similar facts as presented in this case. The Ninth District court of appeals should
have Vafﬁrmed fhe trial court’s grant of summary judgment. |
IV. - CONCLUSION

Based on the fofegoing, the City res_peétfully requests that this. Court to accept

jurisdiction.
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Respectfully submitted,

Moo 20w

FIOPE L. JONES 0044008

Counsel for Defendant/ Appellant
City of Cuyahoga Falls
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MOORE, Judge.

{91} s Appellants, Michael Hawsman, a minor, and his .parents, appeal from the
judgment of thé Summit County Court of Common Pleas gra.ntihg summary judgﬁient against
thern on the basis of political subdivision immunity. This Court reverses. |

| 1. | 7

{42} The relevant facts, for purposes of context, are as follows. On May 12, 2_006,
Michael Hawsman visited the Cuyahoga Falls Natatorium and Wellness Center. lHe injuréd his
knee while using the pool and diving board.,. The City of Cuyahoga Falls maintains and operates
the Natatorium. On July 10, 2009, Hawsman .and his parents filed suit against the City and five

- unidentified defendants alleging that the City negli-genﬂy maintained the diving board. .Aﬂer
filing a certification for leave to plead, the City filed Aits answer on September 9, 2009.
{3} On May 26, 2010, the City filed a motion for summary ju.dgment.claiming_that it

was immune from suit. Specifically, it contended that the exception to political subdivision
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immunity found in R.C. 2744.02(B)(4), as interpr_eted in Cater v. Cleveland (1998), 83 Ohib
St.3d‘ 24, did not apply to indoor swimming pdbls. The Hawsmans filed a brief _'in opposition to
the métidn and the City filed a reply brief. Oﬁ August 17, 2010, the trial ;:ourt granted summary
judgment in favor of the City.
{914} The.Hawsmans timély filed a notice of appeal and raisé one assignment of error
for our review.
L

ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED IN FINDING THAT THE EXCEPTION TO
POLITICAL SUBDIVISION IMMUNITY PROVIDED IN OHIO REVISED-
CODE §2744.0[2](B)(4) DOES NOT APPLY TO THE INDOOR SWIMMING
POOL OPERATED BY [THE CITY].”

{945} In their first assignment of error, the Hawsmans contend that the trial court erred
in granting summary judgment to the City because the exception to political subdivision

immunity found in R.C. 2744.02(B)(4) does not apply to the City’_S indoor swimming poocl. We

~ agree.

{96} This Court reviews an award of summary judgment de novo. Grafton v. Chio
Edison Co. (1996), 77 Ohio St.3d 102, 105. We apply the same standard as the trial court,
viewing the facts of the case in the light most favorable to the non-moving party and resolving

any doubt in favor of the non-moving party. Viock v. Stowe-Woodward Co. (1983), 13 Ohio

© App3d7, 12.

{97} Pursuant to Civ.R. 56(C), sunﬁnary judgment is proper if:

“(1) No genuine issue as to any material fact remains to be litigated; (2) the
moving party is entitled to judgment as a matter-of law; and (3) it appears from
the evidence that reasonable minds can come to but one conclusion, and viewing
such evidence most strongly in favor of the party against whom the motion for
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summary judgment is made, hat conclusion_ié‘adverse to that party.” Temple v.
Wean United, Inc. (1977), 50 Ohio St.2d 317, 327.

{98} The party moving for summary judgment bears the initial burden of informing
the trial court of the basis for the motion and pointing to parts of the record that show the

absence of a genuine issue of material fact. Dresher v. Burt (1996), 75 Ohio St.3d 280, 292-93. |

Specifically, the moﬁng party must support the motion by pointing to some evidence in the

record of the type listed in Civ.R. 56(C). Id. Once this burden is satisfied, the non-moving party
bears the burden of offering specific facts to show a genuine issue for trial. Id. at 293. The non-
moving party may not rest upon the mere allegations and denials iln'the pleadings but instead
must point to or submit some evidentiary material that demonstrates a genuine dispute over. a
material fact. Henkle v. Henkle (1991), 75 Ohio App;3d 732, 735.

{69} We begin by acknowledging that fewer than two years ago in ffopper v; Elyria,
9th Dist. No. 08CA009421? 2009-Ohi0-2517, this Court d.ecided a nearly idéntical issue in

reliance on the lead opinion from Cater v. Cleveland, supra. The vitality of the lead opinion in

'Cater has been subjected to increasing skepticism in recent years, particularly with respect to its

treatment of municipal swimming pools. In Ca;‘er, a twelve-year-old boy lost consciousness and
nearly drowned .in a city-owned indoor pool. Cater, 83 Ohio S5t.3d at 24. He develoi)ed
pneumonia and was declared brain-dead four days later. Id. Cater’s family sued. 1d. At the
close‘of the family’s case, t1_1e City of VCleveland moved for a directed verdict on the basis of
immunity under R.C. Chapter 2744. 1d. at 27. The trial court granted the motion and the court
of appeals affirmed. Id. We begin 6ur analysis of this case with a brief rgview of the relevant

portions of R.C. 2744.02.
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A. __ Chapter 2744 Analytical Structure
{1’[10} Cater set forth an oft-cited explanation of the appropnate analys1s of cases falhng
under RC. 2744.02Q Cater observed that “{tJhe Political Subdivision Tort Liability Act, as

codified in R.C. Chapter 2744, sets forth a three-tiered analysis for determining whether a

political subdivision is immune from liability.” 1d. at 28. The first tier is the premise under R.C.

2744.02(A)(1) that: “[e]xoépt as provided in division (B) of this section, a political subdivision is
not liable in damages in a civil action for injury, death, or- loss to person or property allegedly
caused by any act or omission of the political sﬁbdivision or an employee of the political
subdivision in connection with a goveinmental or proprietary function.” (Emphasis omitted.) Id.
af 28.

{§i11} The second tier involves the five exceptions set forth in R.C. 2744.02(B}), any of
which may abrogate the general immunity delineated in R.C. 2744. 02(A)(1) Id. Lastly, under
the third tier, ‘ﬁmmumty can be reinstated if the political subdivision can successfully argue that i
one of the defenses contamed in R.C. 2744.03 applies.” Id. The Supreme Court of Ohio has
repeatedly endorsed ttﬁs approach. See, €.2., Ifubbam' v. Canton C’ity— School Bd. of Ed., 97 Ohio
St.3d 451, 2002-Ohio-6718.

B, Applicability of R.C. 2744.02(B)(4) to Municipal Pools

{912} In this case, the parties agreé that maintenance of the pool and diving board is a

governmeﬁtal fimction. Thus, the single issue for our determination is whether the exception to

1mmumty set forth in R.C. 2744. 02(B)(4) applies: The exception to 1mmumty found in R. C.

- 2744. 02(]3)(4) prowdes that “political subdlvxsmns are liable for injury, death, or loss to person ‘

or property that is caused by the neghgence of their employees and that occurs within or on the

.grounds of, and is due to physical defects within or on the grounds of, buildings that are used in ‘-
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connection with the performénce of a governmental function, including, but not limited to, office
buildings and ébﬁﬁhouses, but not including jails, places of juvenile detentibh, workhouses, or
aﬁy other detention facility * * *.” |

{913} In the court below, the City based its motion for summary judgment upon the
Supreme Court’s decision in Cater, which interpreted the applicability of R.C. 2744.02(B)(4) to -

municipal pools, and this Court’s decision in Hopper, which followed the lead opinion. Justice

’ Sweeney, writing only for himself in the lead opinion', said that operation of an indoor municipal

swimming pool was subject to the immunity exception found in former R.C. 2744.02(B)(3),
which addressed nuisance conditions, but was not subject to the exception found in former R.C.
2744.02(B}4)." Cater, 83 Ohio St.3d at 30-32. The opinion examined the statutory language
from R.C 2744.02(B)}(4) including “within or on the grounds of, buildings that are used in
connection wnh the performance of a governmental function, including, but not limited to, office
buildings and courthouses, but not including jails * * *.” The lead opinion then distinguished
recreational locations from Business activi’;y locations, saying that “[u]:nlike a courthouse or
office building where government business is conducted, a city recreation center houses
recreational activities.” Id. at 31. The opinion continued in dicta that “if we applied former R.C.

2744.02(B)(4) to an indoor swimming pool, liability could be imposed upon the political

~ subdivision. However, there would be no liability if the injury occurred at an outdoor municipal

swimming pool, since the injury did not occur in a buildingf’ Id.

{14} Chief Justice Moyer concurred in the syllabus and judgment, expressing his belief

that R.C. 2744.02(B)(4) clearly applies to indoor and outdoor pools. Id. at 35. The Chief

! The version of R.C. 2744. 02(B)(4) in effect at the time did not include the clause *and .
is due to physical defects within or on the grounds of.”
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Justice’s concurrence reasoned that indoor pools are naturally found within buildings and

outdoor pools ‘Invariably are locatcd on land that 1ncludes bulldmgs[]” Id. Two Justlces

concurred in this opinion and the syllabus, creating a plurahty opinion. Id. at 34 The syllabus is
broad and states that municipal swimming pools are subject to the exceptions to immunity _sef _
forth in R.C; 2744.02(]3‘).7 Id. at the syllzibus. The final two justices concurred in judgment only.
Id. at 34. Overall, four justices concurred in the broad sjllabus statement that the operation of
municipal sWimming poolé is subject to the immunity exceptions found in R.C. 2744.02(B), one
juétice in the lead opinion agreed that R.C. 2744.02(B)(4) did not provide an exception to
iﬁnnunity in the case of municipal pools and distinguished between recreational and
governmental business buildings, two justices concurred in judgment only, and three justices
opined that R.C. 2744.02(B)4) should apply to indoor and outdoor municipal pools. Against
this background, the holding of Justice Sweeney’s lead opinion in Cater has limited precedential

effect. | |

{915} Further, the Supreme Court has since implicitly abandoned a distinction between

" places of business and places of recreation in interpreting the applicability of R.C.

2744.02(B)4). In Moore v. Lorain Metro. Hous. Auth., 121 Ohio St.3d 455, 2009-Ohio-1250,
two children died as a result of a fire in an apartment owned by the housing authority. 1d. at Q.
The lawsuit cléimed that a housing authority -employee removed the lfme working . smoke
detector in the épartment. Id. at 3. The housing authority argued that R.C. 2744.02(B)(4) only

applied to buildings similar to offices and courthouses. Id. at 123. The majority analyzed the

.-phrase “mcludmg, but not limited to” and observed that it “denotes a nonexcluswe list of

bulldmgs to which the exception may apply » Id. at J24. On appeal, the Supreme Court seized

on the phrase “buzldmgs that are used in connection with the performance of a governmental
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fuhction” and concluded that umits of public housing are used in connection wi£h the
performance -pf a governinental function. Id.I For that reason, the Court held that R.C.
2744.02(B)(4). created an exception to immunity in that case. Id. Although the Court did not
explicitly abandon the govemmentabbus’iness-versus-rcqreatioﬁal—use distinction, a housing
authority apartment is not a place where the public generally appears and government business
takes place.

| {916} In recent years, the fationale of Cater ’s lead opinion has come under increasing
criticism from several appellate districts. In 2005, the Third District Court of Appeals in
Thompson v. Bagley, 3d Dist. No. 11-04-12, 2005-Ohio-1921, questioned the continuing validity

of Cater. The Bagley court observed that, like in Moore, the Supreme Court in Hubbard

‘considered only the plain language of R.C. 2744.02(B)(4) aﬁd made no mention of a distinction

between recreational and governmental uses. Id. at q34. The Bagley court, however,

' distinguished the case from Cater on the basis that Thompson was a fourth-grade student

involved in a school swim class at the time of his death. Bagley at §36. The court noted that
even teaching students how to swim “is much more akin to the governmental business conducted

in a courthouse or office building than the recreational activities of a municipal swimming pool.”

" Id. On that basis, the Third District reversed the trial court’s grant of summary judgment in

favor of the school district. Id. at 59.

{ﬁ[l7} The Sixth District Court of Appeals addressed political-subdivisipn immunity
related to a city-operated swimming pool in O'Connor v. City of Fremont, 6th Dist. No. S-10-
0’0’8'; 2’010’-0&0-4159. The majority affirmed the grant of summary judgment in favor of the city

on the basis of political subdivision immunity. Id. at 1. The majority relied upon Cater’s lead

opinion and Hopper, specifically repeating that Cater constitutes binding precedent. Id. at 12.
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The majority also relied on Hopper'’s determination that Bagley was distinguishable on the basis
that a school is a place of govenﬁn_ental business as qpposéd to recreational activity, quoting that s
““the analysis by the Thompson court does not implicate the reasoning in Cater.”” Id. at §13.
Judge Cosme, however wrote a comprehensive dissent. - First, the dlssent observed that plurality
opinions are not binding authority and cited, among others, He_zdrz‘ck v. Motorists Mut. Ins. Co.
(1986), 22 Ohio St.3d 42, 44. 1d. at Y17, 22. The dissent further observed that Cater’s lead
opinion did not obtain even plurality status ‘because the lone concurring judge did not join on the
issue of R.C. 2744.02(B)(4)’s applicability. ‘Id. at $22. The dissent also criticized Hopper's
reliance on Cater’s govemmental—business.-\.iersus-recreational-use distinction in light of
Moore’s implicit ahmdoﬁnent of this approach. 1d. at 30. In light of the inherent conflict .
between Cater’s lead opinion and Moore, the dissent would have relied upon the more recent
precedent and denied the city’s summary judgmeﬁt motion. Id. at §32.

{1[18} The Fourth District Court of Appeals faced an analogous situation in Mathews ¥.
Czty of Waver{y, 4th Dist. No. 08CA787, 2010-Ohio-347. Although a mumclpal pool was not
involved, the two-judge majority affirmed a trial court’s order denying summary judgment to the
city on the basis that the excepﬁon in R.C. 2744.02(B)(4) applied to the negligent maintenance of
public parks. Id. at 436. The third judge dissented without opinion. In that case, “a tree limb
fell on Ms. Mathews while she stood in thé parking lot of Canal Park, which the City of Waverly
owns and operates.” Id. at 93. The city moved for .summary judgment on the basis that R.C.

2744.02(B)(4) does not apply as an exception to immunity because Mathews could not “show

~ that any building within the park was used in connection with the performance of a government

function.” Id. at 4. The Mathews court acknowledged the tension between Hopper and Bagley.

1d. at 33-34. The court also observed the tension between Cater and Moore. 1d. at §32. The
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majority criticized Cater because it “ignore[d] principles of statutory interpretation.” Id. at §30.

In interpreting R.C. 2744.02(B)(4) the court observed that “[tlhe plain meaning of a

‘governmental function® includes the operation of a swimming pool. Inserting this latter

definition into R.C. 2744.02(B)(4) would mean that the statute applies to ‘buildings used in
connection with the performance of the operation of a swimming pool.” 1d. The court further
obsérved ‘that Céter’s lead opinion n;aver ej:xplained how it could “avoid a seemingly plain
.application of the statute to conclude that that the General Assembly did not intend to include
buildings that house a municipal swimming pool frém thé reach of R.C. 2744.02(B)(4).” Id. If
the Gené_ral Assembly intended a distinction between governmental business and recreational use
it could have used language to that effect. Id. The Fourth District determined that Moore was
mofe_-recent and its approach to R.C. 2744.02(B)(4) was more consistent with the plain language
of the statute. Id. at §35. The court held that “[a]lthough the city does not literally ‘maintain’ or
‘o;;erate’ the park from the.éhelter houses or the roofed pagodas, those buildinés are used in
co;mecﬁon with the performance of the operation of the park.” Id. at Y36. Consequently,
Mathews was not barred by .p'olitical subdivlision immunity from pufsuing a claim because the
plain language of .the statute and the Supreme Court’s straightforward interpretation of that
language in Moore were held not to support a distinction between bﬁildings used for recreational
imrposes _énd t]:llo.sel used for government business. Id.

{5119} Hopper is presenﬂy binding precedent in this district. Hopper’s son drowned in a

city-owned pool. Hopper, at §6. The case was disposed of on a motion to dismiss pursuant to

- Civ.R. 12(B)(6), but the complaint alleged that the city failed to post proper warning signs and

failed to secure Ithe premiscs against unauthorized entry. I1d. The trial court declined to dismiss

the suit and the city appealed. Hopper contended that Hubbard calls into question the reasoning
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behind Cater. 1d. at §15. This Court observed that Hubbard cited Cater as authority for the
three-tiered analysis used in determining immunity and that Hubbard did not attempt to discuss
or distinguisﬁ its reasoning from Cater. Id. This Court also rejected the conclusion reached in
Baglej;, reasoning that Bagley involved an ofﬁce building, a school, in which a go\'rernmental
function is performed, the education of children. Id. at f17. In Happer this Court reaffirmed the
authority of Cater and reversed the trial court’s denial of the city’s motion to dismiss on the basis
of unmumty 1d. at 918." Upon considered review, the criticisms of Cater by the various courts I_
of appeal, however, are well-reasoned and compelling.

C. Hopper Overruled

{420} Because Hopper relied on the lead opinion in Cater, an opinion not joined by any
other justice, as bir_jding authority, it was wrongly decided. Hopper is overruled. In so holding,
we rely on the authority of Moore and the api:licable statutory language of R.C. 2744.02(B)(4).
Moore implicitly discarded the distinction between recreatlonal use and governmental business.
Moore at J24. Moore instead focused on the clear language of R.C. 2744.02(B)(4): “buildings
that are used in connection with the performance of a governmental function.” Id. Moore
observed that the additional language of R.C. 2744.02(]3)(4) “including, but not limited to,”
office buildings and courthouses “denotes a nonexclusive list of buildings‘ to which the exception
may apply.” Id. It held that injuries occ‘:urring“ within. or én the grounds of these buildings, iﬁ
that case public housing authority apartments, are not subject to immunity. I1d. R.C.
2744.01(CY(2)(u)(iv) defines the “* * * repair, maintenance, and operation of * * * [a] swhnrﬁing
pool, ¥ * * water park, * * * wave pool, water slide, or other type of aquatic facility[,’ 7 asa

governmental function. The facility in which Hawsman was injured, the Cuyshoga Falls

- Natatorium, contains a swimming pool that the City repairs, maintains, and operates, and is,
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therefore, a building used in connection with the performance of a governmental function.
Accordingly, the exception to unmumty found in R.C. 2744.02(B)(4) applies and the City is not
immune from suit by the Hawsmans. Although the trial _cdurt could not have predicted that we
would overrule Hopper, its judgment must be reversed. |

{121} The Hawsmans’ singié assignment of error is sustained.

111

{922} The Hawsmans’ single assignment of error is sust‘ained.. The judgment of_ the
Summit County Court of Common Pleas is reversed and ﬁe cause remanded for further
proéeedings consistent with this opinion.

Tudgment reversed -
and cause remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

~ Pleas, County of Summit, State of Ohio, to- carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.
hnmediafely upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period for review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

_ instructed to mail a notice of entry of this judgment to the partiés and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed to Appellees.
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