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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND INVOLVES A

SUBSTANTIAL CONSTITUTIONAL QUESTION

This cause presents critical issues in connection with the requirement that every

arrest warrant must be found based on probable cause determined by a neutral and

detached magistrate. Here law enforcement officers acted in a dual role as an officer and

a deputy clerk of the local municipal court. An arrest warrant issued absent any such

determination. The lower courts declined to apply the remedy of the exclusionary rule

determining there was no evidence to suppress since the rule did not apply to "pre-

violation conduct"

This Court should accept this case to define the proper boundaries for application

of the exclusionary rule in cases of a systemic pattern and practice of deliberate violations

of clearly established constitutional law.

This case also presents critical issues relevant to the appellate court's obligation to

control its record on appeal including an appellate court's ability to take judicial notice.

The appellate court determined that because certain evidence was not specifically offered

in evidence at the suppression hearing said evidence was not in the record before the trial

court.

By accepting this case this Court will do far more than simply correct the errors

Hol3bs>appeal.

The court of appeals' decision establishes illogical and untenable rules that allow a

trial court to ignore content of the record with impunity and without consequences. The

1



decision effectively ignores the protections of the Ohio Constitution and the Fourth and

Fourteenth Amendments of the U.S. Constitution. It adopts a clearly erroneous view that

systemic violations from a pattern and practice of police misconduct cannot be remedied

in any fashion let alone by careful application of the exclusionary rule.

The decision fairly requires correction by this Court.

The implications of the decision impact the standards for arrest warrants and

unfairly limit the applications of the exclusionary rule.

The public's interest in constitutional operation of the warrant process is

profoundly affected by a holding that no evidence existed which could be suppressed.

The holding sabotages the integrity of the exclusionary rule and undermines fundamental

constitutional principles. The application of the exclusionary rule must be controlled by

this Court's guidance of uniform principles.

Apart from those considerations, which make this case one of great public interest,

the decision has broad general significance. It sets a precedent that excludes appellate

control of its own record and refuses to recognize that an appellate court can take judicial

notice.

This case involves substantial constitutional questions and presents questions of

public or great general interest.

In sum this Court should exercise its jurisdiction to hear this case.
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Statement of the Case/Facts

Acting on witness information that Ms Hobbs burgled a home, three Sheriff's

detectives confronted her at her house. They had not first obtained an arrest warrant. One

detective claimed she confessed she committed the crime because of her drug problem.

She was arrested without a warrant and transported to jail. The detectives typed out a

"bare bones' complaint, sworn to by one detective before a Sergeant of his department

who acted in the dual capacity as a deputy clerk for the local municipal court. They

followed a procedure used "hundreds" of times before and used a five page multi-part

form which resulted in an arrest warrant issued when one officer took the oath of the

other. The officers admitted that when the multipart form was "clerked" (filed) the last

page (so entitled) became the warrant. The Sergeant however claimed he made an

independent probable cause determination when he took the oath.

Two weeks after her arrest and continued detention pursuant to that warrant Ms.

Hobbs was indicted for burglary. The detective who signed the complaint/warrant

testified at Grand Jury. No prompt determination of probable cause was ever made by

any neutral and detached magistrate.

Ms. Hobbs moved to suppress. The trial court found the arrest warrant

constitutionally invalid. It determined the exclusionary rule was the remedy but then

found there was no evidence seized after the warrant issued. Ms. Hobbs entered a no

contest plea and was sentenced to two years. She timely appealed (and has since served

her sentence and been released).
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Opposing her appeal the State argued, inter alia, that there was nothing to

suppress. Ms. Hobbs argued the exclusionary rule should apply from the point of her

initial confrontation by police. Alternatively if the rule was limited to post warrant

seizures that should include grand jury testimony and the State's noticed intention to use

a prior conviction as other acts testimony. She also asked to supplement or correct the

record or to take judicial notice that discovery showed the State had recordings of Ms.

Hobbs' telephone calls from jail.

The appellate court denied motions to supplement or correct the record or take

judicial notice that discovery disclosed there were recordings of jail telephone

conversations obtained. A-l2 to A-15.

The appellate court affinned. It found the warrant invalid but would not speculate

that grand jury testimony was fruit of the poisonous tree. It did not specifically discuss

the prior conviction other acts evidence but determined it would not apply the

exclusionary rule to "pre-violation conduct" 2010-Ohio-3192 at ¶18, A-7

An application to reconsider was denied (A-16) but a motion to certify a conflict

was granted. (A-18) Notice of Certified Conflict has been filed here and is pending in

this Court. Case No.11-1504. (A-20)

Appellant separately seeks leave to pursue a discretionary appeal because the

question certified does not specifically address the failure to apply the exclusionary rule

to remedy an admitted pattern of constitutional violations or address the lower court's

refusals to recognize that evidence was obtained after the warrant issued.
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PROPOSITION OF LAW I

A law enforcement officer serving in a dual role as an officer and deputy clerk of

a local municipal court may not act as a neutral and detached magistrate. When a

warrantless arrest has occurred without showing why a warrant could not first be

obtained and is followed by a "bare bones" complaint for a resulting arrest

warrant for continued detention issued by operation of such dual role officer as a

recurring, systemic practice, the exclusionary rule applies to all evidence directly

or indirectly obtained as a result of the policy from the date the policy was

implemented, not simply from the date the particular warrant issued.

To justify a warrantless arrest absent exigent circumstances the State must show

reasons why a warrant could not be obtained. State v Heston ( 1972) 29 Ohio St.2d 152

(syllabus 2)

After warrantless arrest a valid complaint or affidavit must be promptly filed.

R.C. §2935.08. A "bare bones" complaint offering no reason why the officer believes an

arrestee committed an offense is not sufficient. YYhitely v Warden (1971) 401 U.S. 560.

After warrantless arrest and upon filing a proper complaint or affidavit, a warrant

issues and all further detention is pursuant to that warrant, R.C. §2935.08

The Fourth Amendment and the Ohio Constitution require that warrants issue only

on probable cause determined by a neutral and detached magistrate; police officers

simply cannot serve as a neutral and detached magistrate. Shadwick v Tampa (1972) 407

- U. '^^; 330;^itedStates v Parker 373 F.3d 770 (6 Cir. 2004); State v Torres (Aug.

22, 1986) 6'I' Dist. No. WD-85-64 at *2 (police dispatcher having dual role not neutral

and detached magistrate); Ohio Atty Gen Ops. No.95-020
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The exclusionary rule is to be applied to deter similar future conduct when law

enforcement has engaged in deliberate, recurring and systematic constitutional violations.

Henning v. United States (2009) ---U.S. --- 129 S.Ct. 695. The exclusionary remedy

applies to "fruit of the poisonous tree". Wong Sun v. United States (1963) 371 U.S. 471,

488. The trial and appellate court were wrong in determining the rule could not be

applied here. The trial court found there was nothing to be suppressed. The appellate

court found the exclusionary rule could not apply to "pre-violation conduct" Hobbs,

2010 Ohio-3192 at ¶18 (A-7). But the violations here were:

1) no explanation as to why not first get warrant before arrest Heston supra

2) use of a bare bones complaint Whitley supra

3) warrant issued absent any determination of probable cause by a neutral and

detached magistrate Shadwick supra

4) denial of any reasonably prompt determination of probable cause.

County ofRiverside v McLaughlin (1991) 500 U.S. 44

The foregoing constitutional violations were the "trunk" of this poisoned tree; the

individual warrant here was but one branch used to deny constitutional protection. The

violations were part of a pattern and practice that began long before they were used

against Ms. Hobbs. The lower courts were required to fashion the exclusionary remedy

to deter police from engaging in such conducts. They failed to do so.

Because those courts found constitutional violations but did not afford any remedy

this Court must exercise jurisdiction and provide necessary guidelines.
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PROPOSITION OF LAW II

Appellate courts may supplement and correct the record on appeal and may take

judicial notice on timely motion to do so. When there is a question as to whether any

evidence existed which should be suppressed, an appellant may move the court to

supplement or correct the record or take judicial notice. When it is clear discovery

disclosed the State had made recordings of appellant's calls from the jail and had given

record notice of intention to use a prior conviction as other act evidence, it is error for

the appellate court not supplement or correct the record or take judicial notice

An appellate court controls its record. In appropriate circumstances it may

supplement and correct the record. App. Rule 9(E) It likewise may take judicial notice.

State v Mays (1992) 83 Ohio App.3d 610, 613-614 Dudicial notice applies in an appellate

court citing Evid.R. 201(F) "Time of taking notice. Judicial notice may be taken at any

stage of the proceeding." ]

Here the trial court found there was nothing to suppress reasoning nothing was

seized as a result of the arrest warrant. The appellate court denied any use of the

exclusionary rule to "pre-violation" conduct.

Ms. Hobbs first argued the rule applied from her initial contact with police but

even if it only applied after the warrant the arresting officer's testimony to the grand jury

and use of a prior conviction as other act evidence should be suppressed. She moved the

court to supplement or correct the record or take judicial notice that discovery showed the

State had recordings of her calls from jail.

The-appeiiat-e-oourtzomld-i'czoulzi-not specula^e t^at grand ^ury testimony was-fruit

of the poisonous tree. 2010-Ohio-3192 at ¶19. It further found that because the jail calls

and prior conviction were not admitted in evidence at the suppression hearing those items
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were not "before the trial court" and that they were not "appropriate for this Court's

consideration" Journal Entry, A-14. As to the jail calls and prior conviction the court

cited State v Hill (2001) 90 Ohio St. 3d 571,573 for the proposition that an appellate court

may not add to the record matters that were not before the trial court then decide the

appeal on that basis. A-14 However grand jury testimony took place because Ms. Hobbs

had been arrested and detained due to the warrant. R.C. §2935.08. And the existence of

the calls and conviction were indirectly and directly in the record even if not offered in

evidence at the suppression hearing. The trial and appellate record is more than a

transcript of a suppression hearing.

State v. Schiebel (1990), 55 Ohio St.3d 71, 82 supported the motion to supplement

this record:

A court of appeals can authorize correction or supplementation of the

trial court's record when the accuracy of proposed changes is
undisputed, In re Estate of Reeck (1986), 21 Ohio St.3d 126, but the
court of appeals cannot resolve (factual) disputes about the trial

court's record in the course of an appeal. Associated Estates Corp. v.
Fellows (1983), 11 Ohio App.3d 112, 114 (Parallel citations omitted)

Here, the State did not dispute that a CD of jailhouse calls existed; the State in

effect agreed it was ("may have been") provided in discovery for use as evidence at trial.

Nor did it deny it gave notice of intent to use the prior conviction.

As to the claim that the CD itself was not introduced in evidence at the

suppression hearing, introduction into evidence is not the only way that material becomes

part of "the record". An indictment is filed and is "in the record" but it is not introduced
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in evidence. Every item of evidence which might be the subject of suppression is not

necessarily offered in evidence at a suppression hearing. (A ton of seized cocaine is not

brought to the courtroom or explosives found on a person are not "introduced in

evidence" at a suppression hearing.)

Despite the "non introduction" of evidence at a suppression hearing, the existence

of grand jury testimony, the intended use of a prior conviction and the existence of jail

call recordings were part of the record.

The appellate court should have taken judicial notice of the same. In City of

Hubbard v. Luchansky 102 Ohio App.3d 410 (1995) the Eleventh District (while not

electing to take notice therein) first noted:

As a general proposition, an appellate court has the authority to take judicial

notice of any fact of which the trial court could have taken notice. State v.
Thomas (Jan. 8, 1993), Lake App. No. 92-L-020, unreported, at 8, fn. 2, 1993

WL 9719. This would include the location of streets within the trial court's
jurisdiction. Id.

In applying the foregoing proposition, the courts of this state have

consistently held that an appellate court can take judicial notice of a matter

even if the trial court failed to do so, or if the issue has not been raised by the
parties. See, e.g., Greenfzeld v. Davis (June 28, 1991), Highland App. No. 761,
unreported, 1991 WL 122844.

By refusing to supplement or correct the record or take judicial notice the

appellate court "shut its eyes" to the existence of at least three areas of evidence ( grand

- ju_+^test;u?^n+_vy
TJ

;^;
"'

1- cal1s3 a.*!d-prie* *ecor^)-allofvrhich o ccurredafterthe-r^ti^^a,^ar:anfJ

issued, then determined the exclusionary rule did not apply to "pre-violation" conduct.
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CONCLUSION

This Court should accept jurisdiction on both Propositions of Law.

Mark . Ludwig 7 6)
Law f ce of k H. Ludwig,
344 Stouffer Rd
Fairlawn OH 44333
330-472-1824 cell / 888-893-4655 fax
attymark1udwig^a yahoo.com

Counsel for Appellant Jillian D. Hobbs

CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was sent by regular U.S. First Class mail to

Heaven DiMartino Assistant Prosecuting Attorney at her office address

page first appearing on September 17, 2011
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STATE OF OHIO
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STATE OF OHIO
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DECISION AND JOURNAL ENTRY

IN THE COURT OF APPEALS
NTNTH JUDICIAL DISTRICT

C.A. No. 25379

APPEAL FROM JUDGMENT
ENTERED IN THE
COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASE No. CR 09 09 2902

Dated: June 29, 2011

MOORE, Judge.

{¶i} Appellant, Jillian Denise Hobbs, appeals from the judgment of the Summit

County Court of Common Pleas. This Court affirms.

1.

{¶2} On September 16, 2009, after receiving a tip, three detectives from the Summit

County SherifPs Office visited Hobbs at her home to interview her regarding a recent burglary_

Detective Scott Plymire testified that Hobbs invited them into her home. They informed her that

they were investigating a burglary and that two witnesses had implicated her. Hobbs and her

boyfriend, identified only as Mr. Gowdy, went outside and spoke private[y- They walked around

ft sule uf 7lze house in order to shaeld ih.eir conversation fr+om the deteetives. When ihey

returned to the front of the house, Hobbs tearfu9ly emkssed that she had commoed the

because of her drug problem. Two of the dctectives re-enieiei]l the house with Hobbs,

Mirandized twt; and ir{qvitaed about 3lre tAAence of drug paxaphernalia in the Jtome. Hobbs
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must tlien independently determine, without deference to the conclusion of the trial court,

whether the facts satisfy the applicable legal standard." (Intemal citations onutted.) State v.

Burnsiqe,100 Ohio St.3d 152, 2003-Ohio-5372, at ¶8.

i(¶12} In its order denying Hobbs' motion to suppress and dismiss, the trial court found

the faets recounted above to be accurate. The court then observed that although the complaint

il by probable cause, Sergeant Stott could not, in light ofhisposition as a

law enforcement officer, prupcrly seave as a neutral and detached vmgiskate, cifin - v

Tampa {1472}, 407 U.S. 345, 350. The court detennined tlhat the anet waffwd^ isswd atber

CoiWs' .. in

4

^ ' ^

^ hwmm -ne '

71COUN^ ^ lffc^s flie pffubkm I NWOW tau my : ^
of^sa^^^'m ^ ' . ^
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"THE COURT: No, I don't think it's really relevant.

"[COUNSEL]: So I just want to clear -- I'm sorry, Your Honor. I want to
make it clear for the record, we're not agreeing with that version that was given to
you, but it's been stated, and we're not -- since we're not trying to suppress that I
want to thank you, Your Honor."

The exchange hardly reflects the trial court preventing Hobbs from contesting the underlying

circumstances of the arrest. At the hearing, Hobbs' counsel seems to agree that her testimony is

iuelevantto#he suppression issue and makes no effort to call her to testify.

A. Suppression

1114} With respect to suppression, Hobbs argues that "[a] s{xict chrosologicai or ]inear

to be suppressed can flniy come after a void wrest warrant is errflneeous.°°

(Emphasis sic.) She then suggests that the exclusionuy rule, as aremedy €nrFourth Amcndment

violations, is a "circle flf pnotwd epposed to a horizontat Iirw- Hobbs

d have been sppresseil.

MM 17Vhile i.3e EUaA District -C,aurt z+T A;qmmb bas held that a law en£arcentent

f

a9bs doesnot tbe^ conlentionswithi

a dual-role as att officer and depuly cleclca+fthe local

971124&:971

-va'hd, it. 1e,- Iv a mmAndsnd °

A&DisL Wo.^ -at *Z

M, 1986),
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{¶16} In this case, Sergeant Stott attempted to serve as a deputy sheriff and a deputy

clerk ot the Barberton Municipal Court. The trial court determined that, as a law enforcement

officer."engaged in the often competitive enterprise of ferreting out crime," Shadwick, 407 U.S.

at 350, citing Johnson v. United States (1948), 333 U.S. 10, 14, he was unable to serve as a

neutral and detached magistrate for the purpose of making probable cause detemiinations.

Additio;nally, we note that the Attorney General of Ohio has repeatedly advised prosecutors of

various counties that law enforcement officers cannot serve as deputy clerks. See, e.g., 1995

Ohio Att.Gen.Ops. No. 95-020 (reasoning that such an arrangement was inappropriate because

an employee of the county sheriff serving as a deputy municipal court clerk could be oalled upon

"to determine whether the county sheriff or a deputy sheriff had probable cause to make a

warranlless arrest°°). Accordingly, the trial court determined, and we agree, that the arrest

warrant issuedpursuant to Sergeant Stott's probable cause determioation was invalid. The trial

court did, however, emphasize that Sergeant 8tott did not appear to aet partially. Likewise, the

court did not find that probable cause was lacking to support the arrest. 'lte trial court concluded

that,exchision,of-evidencewas not the appropriate remedy. We a,gme.

:M71 The sxclusionnary ntle has been applied by courts as an remeay w

ceitain'Fourth Amendment violations. Crews, 445 U.S. at 470 ("the ewbnxmaty

Mplies to mty `fWts' of aconslituiional v3e3afiion-whether such eviilenm be-tmmobde, physical

:lusuuuuy Ternedy, hywever, is natftiggerr.d by every mlincian,

, ii is;t1 as^` c^ta^ -aau°t o# ilic lid

(1963); 37i II.S.471, 488.

an illegal aea;* items +ubsezved or wwd.s ovet"heatd in#he course of

or confismm or staumwnb of ttke .
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{1[18} Hobbs contends that the exclusionary rule provides a circle of protection around

criminal defendants and that the fact that she confessed to the crime before she was arrested does

not preclude suppression and exclusion of evidence. We do not agree with this unsupported

contention. "In the typical `fruit of the poisonous tree' case * * * the challenged evidence was

acquired by the police after some initial Fourth Amendment violation[.]" (Emphasis sic.)

Crews, 445 U.S. at 471. The goal is to exclude evidence that flows from, and is the result of, the

violation of a person's constitutional rights. We do not now endorse an application of the

exclusionary rule to pre-violation conduct.

{1[19} At the suppression hearing, the State asked Detective Plymire about his testimony

before the grand jury. Hobbs' counsel objected and the court sustained the objection. Even if

we were to assume that grand jury testimony is potentially subject to suppression, without

knowing what testimony was presented to the grand jury this Court can only speculate as to

whether it constitutes fruit of the poisonous tree. The real gist of Hobbs' arguments before us

seems to be that all evidence, particularly Hobbs' confession, should have been suppressed.

Having rejected Hobbs' "circle of protection" theory, we conclude that the trial court correctly

refused to suppress Hobbs' confession.

{1520} The trial court detemiined that the procedure used by the deputy sheriffs in this

case invalidated the warrant due to the lack of a probable cause determination by a neutral and

detached magistrate. However, the trial court also correctly determined that no evidence was

derived from the arrest and, accordingly, there was no evidence to suppress. Hobbs confessed to

the commission of the burglary prior to the aIIest. In fact, according to the detective's testimony,

-the arrest^-wa^prd primarniy uporiheicorifession. Tliai is,tFe confession led to the arrest.

Therefore, the confession was not derived from the invalid arrest warrant. Under these

A-7
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circum$tances, the invalid arrest warrant could not flow back to invalidate a voluntary

confession.

1(1121) Hobbs has argued, but has not separately assigned as error, App.R. 12(A)(2), that

her corifession was the product of a Miranda violation. This argument is unavailing because

there i$ no evidence that she was subjected to custodial interrogation. "The circumstances

surrouriding in-custody interrogation can operate very quickly to overbear the will of one merely

made aware of his privilege by his interrogators. Therefore, the right to have counsel present at

the interrogation is indispensable to the protection of the Fifth Amendment privilege under the

system;we delineate today." Miranda v. Arizona (1966), 384 U.S. 436, 469. "The cases since

Miranda have focused on whether the criminal defendant was in custody and whether the

defendant was subject to interrogation." State v. Waibel (1993), 89 Ohio App.3d 522, 525.

{¶22} In this case, the detectives visited Hobbs at her home and she invited them into

the house. They informed her that they were investigating a burglary. Eventually, she went

outside. to smoke and to speak privately with Gowdy around the side of the house. At that time,

the detectives also left the home and stood far from the couple to allow them privacy. Without

prompting by the detectives, Hobbs retumed from the side of the house and tearfially confessed

to the burglary. No evidence from the suppression hearing suggested that Hobbs was not free to

leave or otherwise terminate the conversation. Her confession was not, therefore, the result of

custodial interrogation and Miranda does not apply.

{¶23} For the foregoing reasons, Hobbs' contentions with regard to suppression are

overruled.
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B. Dismissal

{¶24} As a sub-argument of her motion to suppress, Hobbs contends that the trial court

should have also dismissed the indictment with prejudice. Hobbs contends that Detective

Plymire's grand jury testimony should have been, essentially, excluded from taking place and

that, as a result, "[n]o testimony before grand jury [sic] means no indictment means no case.

Dismissal follows." Hobbs cites to State v Lanser (1924), 111 Ohio St. 23, for the proposition

that "without the filing of a proper affidavit no jurisdiction is acquired." Hobbs reasons that

dismissal must result due to the lack ofjurisdiction. We do not agree.

{1125} Lanser is inapplicable because it addresses only the jurisdiction of mayor's courts

over "one accused of an offense before a justice of the peace, mayor, or police judge." Id. at 26.

This case involves the felony jurisdiction of the court of common pleas. "The Court of Common

Pleas is, by Section 2931.03, Revised Code, given original jurisdiction in felony cases. The

felony jurisdiction is invoked by the return of a proper indictment by the grand jury of the

county." Click v. Eckle (1962), 174 Ohio St. 88, 89. "`[I]t is now well established that even if an

arrest is illegal it does not affect the validity of subsequent proceedings based on a valid

indictment[.]"' State ex rel. Jackson v. Brigano (2000), 88 Ohio St.3d 180, 181, quoting Krauter

v. Maxwell (1965), 3 Ohio St.2d 142, 144.

{¶26} "As to dismissal, the United States Supreme Court has stated that a criminal

defendant `cannot claim immunity from prosecution simply because his appearance in court was

precipitated by an unlawful arrest. An illegal arrest, without more, has never been viewed as a

bar to subsequent prosecution, nor as a defense to a valid conviction. ***"' Reymann, 55 Ohio

- -pd at 2Z5, 4uoting ^rews, 443 U.S. at 474. Therefore, the invalid an•est warrant does not

require the dismissal of the indictment.

i
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11127} Accordingly, Hobbs' contentions with regard to dismissal are overrnxled.

III.

'{1128j Hobbs' assigmnent of error is overruled. The judgment of the Summit County

Court of Common Pleas is affirmed.

Judgment affirmed.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common

Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.

}mmediately upon the filing hereof, this document shall constitute the joumal entry of

judgmeat, and it shall be file stamped by the Clerk of the Court of Appeals at which time the

period ior review shall begin to run. App.R. 22(E). The Clerk of the Court of Appeals is

insttucted to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

CARLA MOORE
FOR THE COURT

WHITIGIORE; Y. 7:
DICKINSON, J.
CONCUR
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APPEARANCES:

MARK H. LUDWIG, Attomey at Law, for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and HEAVEN R. DIMARTINO, Assistant
Prosecuting Attomey, for Appellee.
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submitted to the appellate court conflicted with the offcial docket sheet. The trial court

ultimately reviewed the inconsistency and corrected an inaccurate entry. This Court

concluded that the dispute had been properly resolved by the trial court.

Hobbs, however, has requested this court, not to correct the record below, but to

supplement the record with an evidentiary item that was apparently the subject of discovery

but that neither party sought to admit into evidence. Inasmuch as the requested item was not

before the trial court, it is not appropriate for this Court's consideration. "A reviewing court

cannot add matter to the record before it, which was not a part of the triai murt=s

eecangs, and then decide the appeal on the basis of the new matter." Stute v Hill

(2001), 90 Ohio St.3d 571, 573, quoting State v. isiimail (1978), 54 Ohio St.2d 402,
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Page 4 of 4
for an initial determination of the motion to supplement the record. For the foregoing

reasons, this motion is not well taken and is overruled.

The motions are overruled.

Judge

Concur:
Whitmore, P.J.
Dickinson, J.

A-15
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STATE OF OHIO

COUNTY OF StTMIvIIT

STATE OF OHIO

Appellee

V.

JILLIAN D. HOBBS

Appellant

IN THE COURT OF APPEALS
)ss: Go".)'RT OF A•PPEALS NINTH JUDICIAL DISTRICT

t)ANl>!_ M. i-IOFPIiaAN

2111AC1G -5 AN10:54

6tJivll+ilT i,OU TY
^LERK OF CO RTS

C.A. No. 25379

JOURNAL ENTRY

Appellant has moved this Court to reconsider its decision, which was journalized on

June 29, 2011 and affirmed the decision of the Summit County Court of Common Pleas.

Appellee has not responded to the application.

In determining whether to grant an application for reconsideration, a court of appeals

must review the application to see if it calls to the attention of the court an obvious error in

its decision or if it raises issues not considered properly by the court. Garfield Hts. City

School Dist. v. State Bd of Edn. (1992), 85 Ohio App.3d 117. In her motion for

reconsideration, Appellant reiterates the arguments rejected by this Court in our original

decision, that this Court: erred when it "applied the exclusionary rule using a strict linear

approach" and that "issues of what [evidence] was seized should be more fully

considered[.]"

As our decision fully addressed each of Appellant's arguments, the Court finds that

the application for reconsideration in this case neither calls attention to an obvious error nor

raises an issue that we did not consider properly. Rather, Appellant asserts that this Court

was simply wrong in its decision.

A-16
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Accordingly, the motion for reconsideration is denied.

Judge

Concur:
Whitmore, P. J.
Dickinson, J.

Joumal Entry, C.A. No. 25379
Page 2 of 2
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STATE OF OHIO

COUNTY OF SUMMIT

STATE OF OHIO

Appellee

V.

JILLIAN D. HOBBS

Appellant

) C;O`-"`T OF AFPEMTHE COURT OF APPEALS
) ss:1AN'` L M. HORRIW17H JUDICIAL DISTRICT

71!1I AUG -5 AM19:55

o ^MIT iJUN
L-K OF COUA^' NO.

)
)
)
)
)
)

25379

) JOURNAL ENTRY

Appellant has moved, pursuant to App.R. 25, to cer6fy a conflict between the

judgment in this case, which was journalized on June 29, 2011, and the judgments of the

Eighth District Court of Appeals in State v. Garrett, 8th Dist. Nos. 87112 & 87123, 2006-

Ohio-6020 and State v. Robinson (Oct. 24, 1985), 8th Dist. Nos. 49501, 49518 & 49577.

Appellee has not responded to the motion.

Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to certify the

record of the case to the Ohio Supreme Court whenever the "judgment * * * is in conflict

with the judgment pronounced upon the same question by any other court of appeals in the

state[.]" "[T]he alleged conflict must be on a rule of law -- not facts." Whitelock v. Gilbane

Bldg. Co. ( 1993), 66 Ohio St. 3d 594, 596.

Appellant has proposed that a conflict exists between the districts on the issue of

"[w]hether a law enforcement officer from the same department serving a dual-role as an

o€fre-er-and^deputy-uh:r"f`-a -loeal -ir.urrcipai--couri can -propercy -setve ag-n nr-al anc1

detached magistrate to determine probable cause to issue a warrant[.]" Upon review, we

find that a conflict of law exists and therefore we grant appellant's motion. See State v.

Keith, 9th Dist. No. 08CA009362, 2009-Ohio-76. A-18
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Accordingly, we cerflfy the following issue to the Supreme Court of Ohio pursuant to

App.R. 25:

"May a law enforcement officer, serving a dual-role as an officer and deputy clerk of

a local municipal court, act as a neutral and detached magistrate for purposes of Crim.R.

4(A)?"

eau
Judge

Concur:
Whitmore, P. J.
Dickinson, J.

A-19





Notice of Certified Coafkct

Appellant Jillian D. Hobbs, by counsel, brings the appeal by filing a notice of

certified conflict issued by the 9th District Court of Appeals. According to the Journal

Entry certifying the conflict it confli.cts with the 8th District Court of Appeals' opinioa:

in State v Ga€rett and State v RobYm^ora, cited in said Entry. The question certified is-



. Appellant moves this Court to address both the wrong and the remedy.

C NSEL FOR APPELLANT,L3
JILLIAN D. HOBBS

L^w Office of Mark H. Ludwig, LLC
k H. LudA (0017246)

CERTIFICATE OF SERVICE

I certify tfiat a copy of the forcgoing was sent by regutg.Apt class mail to the Office of

W-
20Heaven DiMartino Assistant Prosecuting Attorney ok^e -/- j

k H. Ludwig
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