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INTRODUCTION

Duke Energy Ohio, Inc.’s (Duke-Ohio) efforts to restore utility service following a
bad Windstorm may be laudable but that does not justify the costs of such cfforts for rate
recovery. Duke-Ohio wants its customers to pay some costs. It could not explain why
they should, so the Public Utilities Commission of Ohio (Comm_ission) said no. This case
is just that simple.

The Commission’s task is to be the finder of fact in cases before it. In the case
below, the Commission held a hearing, took conflicting evidence, weighed it, and
reached a decision. Appellant asks this Court to assume the Commission’s role of
weighing the evidence and establishing rates. The Court has repeatedly rejected such

requests and should do so here.



STATEMENT OF FACTS AND CASE

A major windstorm, associated with Hurricane Ike struck Duke-Ohio’s service
area, as well as those of Duke-Kentucky and Duke-Indiana, with hurricane force winds in
September 2008. Duke-Ohio Ex. 2 (Direct Test. of J. Mehring) at 2, Appellant’s Supp. at
57; OCC Ex. 1A' (Direct Test. of A.J. Yankel) at 5, Appellant’s Supp. at 2742 The
storm caused substantial damage and resulted in Duke-Ohio énd its affiliates, Duke-
Kentucky and Duke-Indiana, implementing emergency plans to respond. Duke-Ohio Ex.
2 (Direct Test. of J. Mehring) at 2, 5, 8, Appellant’s Supp. at 57,60, 63; OCC Ex. 1A
(Direct Test. of A.J. Yankel) at 5, Appellant’s Supp. at 274. Working with affiliates and
.private contractors, Duke-Ohio spent 9 days restoring service. Duke Ex. 2 (Direct Test.
of J. Mehring) at 6, 8, Appellant’s Supp. at 61, 63. The restoration involved the employ-
ees of Duke-Ohio, its affiliates, and private contractors working in multiple jurisdictions.
OCC Ex. 1A (Direct Test, of A.J. Yankel) at 30-41, Appellant’s Supp. at 299-3 10. Duke-
Ohio set-up an accounting system to capture costs and instructed workers to charge a

particular code for activity in each jurisdiction, intending to sort it later. Id. at 28,

Per the official transcript, the public, non-confidential version of OCC witness
A.]. Yankel’s testimony was accepted as “OCC Ex. 1B.” However, appellant denoted
this testimony as “OCC Ex. 1A,” and referred to it as such throughout its merit brief. For
purposes of this brief and for consistency, we will also refer to the public version of A.J.
Yankel’s testimony as “OCC Ex. 1A.”

k2

References to appellant’s supplement are denoted “Appellant’s Supp.at ___;
references to appellant’s appendix are denoted “Appellant’s App. at ___ ;" references to
appellee’s appendix attached hereto are denoted “App. at ___;” references to appellee’s
supplement are denoted “Supp. at .7



Appellant’s Supp. at 297. Confusion resulted and disputes existed. Id at 28-41, Appel-
lant’s Supp. at 297-310.

In July 2009, the Commission approved a stipulation submitted by Duke-Ohio and
other parties resolving a ]juke—Ohio rate case. In the Matter of the Application of Duke
Energy Ohio, Inc. for an Increase in Electric Distribution Rates, Case No. 08-709-EL.-
AIR, et al. (hereinafter Duke 2008 Rate Case) (Opinion and Order) (July 8, 2009), App at
5-24. The stipulation provided for a Distribution Reliability Rider (Rider DR-lke) as a
mechanism for Duke-Ohio to recover, from ratepayers, costs of responding to the storm.
Recovery was conditioned on a Commission finding that the costs were reasonable and
prudently incurred. Duke 2008 Rate Case (Stipulation and Recommendation at 7)
(March 31, 2009), Appellant’s Supp. at 619-653. The Stipulation also established a
hearing process providing Duke-Ohio with an opportunity to prove it’s reasonable and
prudently incurred costs, prox}iding interested parties the opportunity to dispute those
costs, and, ultimately, providing for the Commission’s determination of the company’s
reasonable and prudently incurred costs. Id.

That process occurred. Duke-Ohio applied for cost recovery. Interested parties
filed comments. Ultimately, a hearing was held involving several days of testimony fol-
lowed by briefing. Conflicting evidence was submitted. Based on the evidence of
record, the Commission determined the costs for which Duke-Ohio saﬁsﬁed its burden of
proof and authorized recovery of those costs. The Commission determined that Duke-
Ohio did not meet its burden of proof with regard to certain other alleged costs and

denied Duke-Ohio’s requests to recover those alleged costs from ratepayers. I the



Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the Initial
Level of its Distribution Reliability Rider (hereinafter In re Duke Energy Ohio), Case No.
09-1946-EL-RDR (Opinion and Order) (January 11, 2011), Appellant’s App. at 7-32.
Duke-Ohio sought rehearing that the Commission denied. I re Duke Energy Ohio, Case
No. 09-1946-EL-RDR (Entry on Rehearing at 2-10) (March 9, 2011), Appellant’s App. at

33-46. Duke-Ohio then filed this appeal.

DISCUSSION

Proposition of Law No. I:

A decision of the Public Utilities Commission of Ohio. will be reversed
only where it is unlawful or so unsupported by the record that it is
against the manifest weight of the evidence and results from mistake,
misapprehension, or neglect of duty. Consumers’ Counsel v. Pub. Util.
Comm’n, 64 Ohio St. 3d 123, 592 N.E.2d 1370 (1992).

The Court has articulated the standard for reviewing a Commission order many
times over many years. Consumers’ Counsel v. Pub. Util. Comm'n, 64 Ohio St. 3d 123,
125., 592 N.E.2d 1370, 1373 (1992). R.C. 4903.13 requires this Court to affirm an order
of the Commission unless the appellant shows that the order is unlawful or unreasonable.
Ohio Rev. Code Ann. § 4903.13 (West 2011), Appendix at 1; Consumers’ Counsel v.
Pub. Util. Comm’n, 64 Ohio St. 3d 123, 125, 592 N.E.2d 1370, 1373 (1992).

Appellant bears the burden of proof in this appeal. Constellation NewEnergy, Inc.,
v. Pub. Util. Comm’n, 104 Ohio St. 3d 530, 540, 820 N.E.2d 885, 894 (2004). Appellant
must show the evidence of record does not support the Commission’s factual determina-

tions to satisfy its burden of demonstrating the Commission’s order is unreasonable. Id.



This is not a de novo review and the Court does not second-guess the Commission’s
determinations. The Court upholds the Commission’s determinations of fact where, as
here, the record contains sufficient probative evidence to show that the Commission’s
decision was not against the manifest weight of the evidence and was not so clearly
unsupported by the record as to show misapprehension, mistake, or willful disregard of
duty. Id.

This is a heavy burden. The Court will not weigh the evidence nor will it choose
between debatable aliernatives. Consumers’ Counsel v. Pub. Util. Comm’n, 127 Ohio St.
3d 524, 526-527, 941 N.E.2d 757, 761 (2010); AT&T Communications of Ohio, Inc. v.
Pub. Util. Comm’n, 51 Ohio St. 3d 150, 154, 555 N.E.2d 288 (1990). The Court consist-
ently defers to the Commission’s judgment in matters requiring special expertise and
judgment regarding factual matters, such as those in this case. Consumers’ Counsel v.
Pub. Util. Comm’n, 117 Ohio St. 3d 289, 292, 883 N.E.2d 1025, 1028 (2008). The Court
will not substitute its discretion for the Cominission’s discretion. Stephens v. Pub. Util.
Comm’n, 102 Ohio St. 3d 44, 48, 806 N.IE.2d 527, 531 (2004). The Court explained long
ago: “The members of this court are neither accountants nor engineers, and manifestly it
would be unfair to the litigants and to the commission for the court to pretend that it is in
a position to better evaluate the evidence and determine the difficult questions of the rea-
sonabléness of the order than is the commission.” City of Dayton v. Pub. Util. Comm n,
174 Ohio St. 160, 162, 187 N.E.2d 150, 151 (1962).

Regarding questions of law, this Court has complete and independent power.

Ohio Partners for Affordable Energy v. Pub. Util. Comm’n, 115 Ohio St. 3d 208, 210,



874 N.E.2d 764, 767 (2007). Nevertheless, the Court gives substantial weight to the
Commission’s determinations in areas of its expertise. The Court may rely on the Com-
mission’s expertise in interpreting a law where highly specialized issues are involved
and, therefore, where the Commission’s expertise is helpful in discerning the intent of the
General Assembly. Id.; Consumers’ Counsel v. Pub. Util. Comm n, 58 Ohio St. 2d 108,
110, 388 N.E.2d 1370, 1373 (1979). Additionally, this Court has noted that due defer-
ence should be given to statutory interpretations by an agency that has accumulated sub-
stantial expertise and to which the General Assembly has delegated enforcement respon-
sibility, such as the Commission. Constellation NewEnergy, Inc. v. Pub. Util. Comm’n,
104. Ohio St. 3d 530, 540, 820 N.E.2d 885, 894 (2004).

This case challenges Commission factual determinations establishing a Duke-Ohio
rate, a matter particularly within the Commission’s expertise. This complex area is one
the General Assembly has entrusted to the Commission’s oversight. See e.g., Ohio Rev.
Code Ann. § 4909.15 (West 2011), App. at 1. Discretionary decisions get deferential
review. In re Application of Columbus S. Power Co., Slip Opinion No. 2011-Ohio-4129,
q11.

The Commission made factual determinations based on an evaluation of the record
evidence. This is what the Commission, by law, is charged with doing. This Court

should affirm the orders issued below.



Proposition of Law No. II:

A Public Utilities Commission of Ohio order rejecting utility rate
recovery of certain costs because the utility failed in its burden of proof
to show the costs were reasonable and prudently incurred responding
in Ohio to a storm event will not be reversed where the evidence of rec-
ord supports the Commission’s determination. Constellation New-
Energy Inc., v. Pub. Util. Comm’n, 104 Ohio St. 3d 530, 540, 820 N.E.2d
885, 894 (2004).

This is an appeal from Commission factual rate determinations. The decision
below resulted from a contested hearing on Duke-Ohio’s application to recover its rea-
sonable and prudently incurred costs responding to Storm-lke. Multiple parties presented
evidence. While the Commission found many costs Duke-Ohio sought were reasonable
and prudently incurred, the.Commission disallowed costs that Duke-Ohio failed to justify
on the record. Those costs fall into three categories: 1) bonus payments to salaried
employees and associated fringe benefits and supervision costs; 2) affiliate labor costs;
and 3) private contractor costs. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR
(Opinion and Order at 9-18) (January 11, 2011), Appellant’s App. at 15-24; In re Duke
Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 2-10) (March 9, 2011),
Appellant’s App. at 34-42.

Several factors are common to the disallowed costs and they are determinative.
First, Duke-Ohio bore the burden to prove that the costs it sought to recover were reason-
able and prudently incurred. Second, the Office of the Ohio Consumers’ Counsel (OCC)
objected to each of those costs and presented evidence contesting them. Third, the

Commission found the evidence presenied by OCC persuasive. Fourth, that evidence of



record supports each of the Commission’s decisions that Duke-Ohio contests. In re Duke
Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 9-18) (January 11,
2011), Appellant’s App. at 15-24; In re Duke Energy Ohio, Case No. 09-1946-EL-RDR
(Entry on Rehearing at 2-10) (March 9, 2011), Appellant’s App. at 34-42.

At best, Duke-Ohio presents a patchwork of claims and asks the Court to reweigh
the evidence. The evidence supporting the decision is far weightier and more compelling
than Duke-Ohio’s arguments.l Duke-Ohio’s position, even in the most favorable light,
presents only an alternative result. This Court does not choose between debatable alter-
natives and such are not a basis for reversal. Consumers’ Counsel v. Pub. Util. Comm’n,
127 Ohio St. 3d 524, 527, 941 N.E.2d 757, 761 (2010); AT&T Communications of Ohio,
Ine. v. Pub. Util. Comm’n, 51 Ohio St. 3d 150, 154, 555 N.E.2d 288, 292 (1990).

The Court’s attention should immediately be drawn to a decided lack of record
citations accompanying many of Duke-Ohio’s claims. There are no citations because
Duke-Ohio’s claims are not supported in the record. Rather Duke-Ohio attempts to fill
evidentiary holes in its presentation through argument on brief which is not evidence.
Simply, Duke-Ohio failed to shoulder its burden of proof to show the costs at issue here
were reasonable and prudently incurred.

The Commission must base its decisions on the evidence of record. Green Cove
Resort I Owners’ Assn. v. Pub. Util. Comm ’n, 103 Ohio St. 3d 125, 128, 814 N.E.2d 829,
833 (2004); Tongren v. Pub. Util. Comm’n, 85 Ohio St. 3d 87, 89-90, 706 N.E.2d 1255,
1257 (1999). The Commission’s determinations are based on the evidence of record and

supported by it. In re Duke Energy Ohio., Case No. 09-1946-EL-RDR (Opinion and



Order at 12-13) (January 11, 2011), Appellant’s App. at 18-19. Accordingly, the

Commission’s decision should be affirmed.

A.  Duke-Ohio bore the burden of proof to show the costs it
sought to recover were reasonable and prudently incurred
in responding to Storm-l1ke in Ohio.

Duke-Ohio bore the burden of proof to show the costs it sought to recover were
reasonable and prudently incurred. The stipulation Duke-Ohio and others recommended

and the Commission adopted so stated:

Upon approval of this Stipulation, DE-Ohio may file a sepa-
rate application to establish the initial level of Rider DR and
shall docket with its Rider DR application all supporting doc-
umentation. DE-Ohio will bear the burden of proof of
demonstrating that the costs were prudently incurred and
reasonable. Staff and any other interested partics may file
comments on the Company’s application .... If Stafl or any
other interested party files an objection that is not resolved in
the opinion of the interested party...a hearing process,
including an opportunity for discovery and the presentation
of testimony, will be established in order to allow the parties
to present evidence to the Commission.

Duke 2008 Rate Case (Stipulation and Recommendation at 7) (March 31, 2009), Appel-

lant’s Supp. at 625 (emphasis added).

Nothing guaranteed Duke-Ohio recovery of any cost. fd. As the Commission

described:

While the Commission agreed that the storm costs could be
deferred and reviewed at a later time to determine if the costs
were prudently incurred and thus be recovered through Rider
DR-IKFE, such deferral authority was in no way a guaraniee
that Duke-Ohio would be permitted to recover all of the costs,
or, in fact, any of the costs. As we stated in our January 14,



2009, order in the Duke Electric Rate Case, which granted
deferral authority, the reasonableness of the deferred amounts
and recovery, if any, will be examined in a future proceeding.
Since the case at hand is the future proceeding envisioned for
review of the costs, the burden of showing that the costs for
which Duke-Ohio requests recovery are reasonable and were,
in fact, incurred in the restoration of electric service for the
2008 Storm in the state of Ohio, rests solely on the company
in this case. While Duke-Ohio has provided the numbers and
a minimal level of information alleging that the labor
expenses incurred were for Ohio customers, the record
reflects that there are inconsistencies and inaccuracies in the
company’s accounting procedures that the company has nei-
ther explained, rebutted, nor discounted. Given these facts,
the Commission cannot support recovery of alleged labor
expenses which the company has not proven. (Emphasis
added).

In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 17) (January
11, 2011), Appellant’s App. at 23 (emphasis added). The company could recover only
those costs it proved were reasonable and prudently incurred responding to Storm-Ike in

Ohio. Id.

B. The Commission determined that Duke-Ohio failed to sat-
isfy its burden of proof to show extra, bonus, payments it
gave salaried employees and associated fringe benefit and
supervision costs were reasonable and prudently incurred.
The decision is supported by the record.

1. The Commission’s determinations that Duke-Ohio
failed to show extra, bonus, payments it gave to sal-
aried employees were reasonable and prudently
incurred is supported by the record.

The evidence showed Duke-Ohio sought recovery of two types of payments it
gave salaried employees beyond their salaries: supplemental pay and regular hourly pay.

OCC Ex. 1A (Direct Test. of A.J. Yankel) at 12, Appellant’s Supp. at 281. The Commis-

10



sion found that Duke-Ohio failed to satisfy its burden to show these payments were rea-

sonable and prudently incurred. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR

(Opinion and Order at 11-13) (January 11, 2011), Appellant’s App. at 17-19; In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4) (March 9, 2011),

Appellant’s App. at 36. The Commission’s decision enjoys ample record support:

Duke-Ohio identified “two types of direct compensation that was paid to
salaried employees because of the Hurricane Ike restoration: supplemental
and regular hourly pay.” OCC Ex. 1A (Direct Test. of A.J. Yankel) at 10-
16, Appellant’s Supp. at 279-285.

The two were types of direct compensation noted by the company that were
paid to salaried employees because of Storm-Ike restoration. /d.

Some salaried employees received both an hourlylwage and supplemental

pay in addition to their salaries. /d.

Additional salaried employees received a fixed amount of supplemental pay
only. /d.

Other salaried employees, received pay based on the number of hours
worked only. Id.

Salaried employees received supplemental pay‘totaling $855,796 and pay
based on the number of hours worked totaling $371,196. In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 12) (Janu-

11



ary 11, 2011), Appellént’s App. at 18; OCC Ex. 1A (Direct Test; of Al
Yankel) at 10, 15-16, Appellant’s Supp. 279, 284-2835.

. Mr. Yankel opined that “Any extra payment to salaried employees because
of Hurricane Tke is inappropriate.” OCC Ex. 1A (Direct Test. of A.J.
Yankel) at 10, Appellant’s Supp. at 279. He explained, “Traditionally, sal-
aricd employees are paid a base amount that is not directly tied to the hours
worked.” Additionally, he noted, “Most individuals that are paid based
upon a salaried rate ... will tell you that overall they work more than a 40-
hour week in order to get their salary.” Id. Mr. Yankel explained: “The
rules are different [for salaried employees as differentiated from hourly
employees].” Id. at 13, Appellant’s Supp. at 282.
. Mr. Yankel opined, further, that any supplemental pay and payment on an
hourly basis to salaried employees was excessive and, accordingly, unrca-
sonable. Id. at 15, Appellant’s Supp. at 284,

® The evidence also showed that, as a gencral proposition, salaried employees
are not paid overtime. Duke-Ohio Ex. 3 (Supplemental Test. of J. Mehring)
at 8, Appellant’s Supp. at 81.

While there is significant evidence supporting the Commission’s decision, the
same cannot be said or Duke-Ohio’s case which does not provide any basis for individual
payments. The broad, generic claims of Duke-Ohio do not change this fact. As
Mr. Yankel testified; “Duke Ohio supplied no information or suggestion that these sala-

ried employees did anything out of the ordinary or what would be expected in order to

12



receive supplemental compensation.” OCC Ex. 1A (Direct Test. of AJ, Yankel) at 11,
Appellant’s Supp. at 280. The evidence did not show any factors management consid-
ered in awarding the bonuses. In effect, Duke-Ohio asked the Commission to assume the
bonus payments were reasonable and prudently incurred despite testimony that they were
“excessive” and “not reasonable.” Id. at 15, Appellant’s Supp. at 284. The Commission
refused.

The Commission based its decision on the evidence. In re Duke Energy Ohio,
Case No. 09-1946-EL-RDR (Opinion and Order at 12-13) (January 11, 2011), Appel-
lant’s App. at 18-19. The Commission’s determinations are supported by the evidence of
record and the Court should affirm them.

Additionally, Duke-Ohio’s mischaracterizations do not fill the evidentiary void
associated with Duke-Ohio’s applicaﬁon and they do not undermine the Commission’s
decision. Incredibly, Duke-Ohio claims the Commission extrapolated Staff’s audit
results. That is contrary to the Commission’s findings and orders that found its Staft’s
audit insufficient and unpersuasive; the Commission did not follow the audit. In re Duke
Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4, 8) (March 9, 2011),

Appellant’s App. at 36, 40.
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2, The record supports the Commission’s determina-
tion that Duke-Ohio failed to shew recovery of
fringe benefit and supervision costs associated with
disallowed costs were reasonable and prudently
incurred.

The Commission found that Duke-Ohio failed to show $939,863 in labor loaders

[additions for fringe benefits] and $1,112,591 in supervision costs [also additions] were

reasonable and prudently incurred expenses. In re Duke Energy Ohio, Case No. 09-1946-

EL-RDR (Entry on Rehearing at 4-5) (March 9, 2011), Appellant’s App. at 36-37. This,

also, is supported by the testimony:

Duke-Ohio identified that it sought to recover “not only direct labor costs,
but labor-loaders and supervision costs based on Duke’s Peoplesoft pro-
gram.” OCC Ex. 1A (Direct Test. of A.J. Yankel}) at 16-17, Appellant’s
Supp. at 285-286.

Amounts representing labor-loaders and supervision costs associated with
the disallowed costs paid salaried employees [discussed in the previous
sections of this brief] should be removed from the company’s recovery. fd.
An appropriate reduction from labor loaders was $939,863. Because “the
compensation paid salaried employees amounted to [a particular percent-
age] of the total direct employee payroll associated with [Hurricane] Ike, it
wQuld be appropriate to remove [that percentage] of the labor-loaders of
$4,504,551 Duke-Ohio attached to.its labor expenses.” Thaf totaled
$939,863 which “should be removed from labor loaders.” In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4-5)
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(March 9, 2011), Appellant’s App. at 36-37; OCC Ex. 1A (Direct Test. of
A.J. Yankel) at 16-17, Appellant’s Supp. at 285-286.

. An appropriate reduction from supervision costs was $1,112,591. He
explained: “[T]he Supervision adder was [a stated percentage] of the com-
bined Loaded Labor plus Fleet amounts. With the total loaded labor
reduced to [stated amount] [for the disallowed costs paid salaried employ-

~ees], the supervision adder would only be [stated amount] or a reduction of
$1,112,591.” OCC Ex. 1A (Direct Test. of A.J. Yankel) at 16-17, Appel-
lant’s Supp. at 285-286.

. Those amounts should be included in the reduction to Duke-Ohio’s request
associated with removing the extra compensation given to salaried employ-
ees. Id.

The testimony cited above supports the Commission’s determination concerning labor
loader and supervision costs that should be removed from overall labor costs the com-
pany sought to include in its rates. Id. The Commission’s decision is supported by the
evidence of record, and should be affirmed. In re Duke Energy Ohio, Case No. 09-1946-
EL-RDR (Opinion and Order at 13) (January 11, 2011), Appellant’s App. at 19.
Duke-Ohio asks the Court to reweigh the evidence. Duke-Ohio does not identify
any evidence compelling a different conclusion. Far from it, the company does not, and
cannot, identify anyone testifying Mr. Yankel was wrong or that the calculation he pro-
posed was inappropriate. Duke-Ohio merely noted the existence of labor loaders and

supervision costs in its recovery request. Duke-Ohio Ex. 2 (Direct Test. of J. Mehring) at
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9, Appellant’s Supp. at 64. The company did not describe or demonstrate a method to
calculate them or even identify the amounts associated with them. Id. Simply, the com-
pany does not identify any evidence with greater weight than the unrebutted testimony
directed at the relevant issue, which the Commission relied on.

Even the company’s few references to documents do not satisfy its burden of
proof, The company does not identify any record explanation of the documents, the data
they contain, or how the data might be manipulated. Additionally, Duke-Ohio is wrong
when it claims Mr. Yankel did not consider a $800,461 reduction in his recommended
calculation. His testimony shows he considered it. OCC Ex. 1A (Direct Test. of AJ.
Yankel) at 21, Appellant’s Supp. at 290. In sum, the company’s arguments do not com-
pel a result different from that supported by the evidence of record the Commission relied
on.

The Commission’s determinations resulted from the evidence of record and they

are supported by it. They should be affirmed.

C. Duke-Ohio failed to justify recovery of all affiliate labor
costs as reasonable and prudently incurred.

The Commission determined “Duke-Ohio did not sustain its burden to prove that
all affiliate-related costs which it claimed should be recovered through Rider DR-Ike.” In
re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January
11, 2011), Appellant’s App. at 20. Specifically, the Commission found Duke-Ohio failed
to satisfy its burden of proof as to a portion ($1,371,657) of the approximately

$7,650,000, it sought in affiliate-related costs. Id. The evidence of record supports this
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determination. Id. at 13-14, Appellant’s App. at 19-20. Accordingly, the Court should

affirm the Commission.,

1. The Commission’s determination is supported by
the evidence of record.

a. The evidence of record shows that Duke-Ohio failed
to prove that all affiliate-related labor costs it pro-
posed were reasonable and prudently incurred
responding to Storm-Ike in Ohio,

The evidence of record supports the Commission’s determination that Duke-Ohio
failed to show all affiliate-related labor costs it proposed were reasonable and prudently
incurred. Once again, the testimony of OCC witness Yankel proved persuasive to the
Commission:
. Duke-Ohio’s request for affiliate labor charges was excessive. OCC Ex.
1A (Direct Test. of A.J. Yankel) at 17-21, Appellant’s Supp. at 286-290.

. Those charges were significant, representing approximately 50% of Duke-
Ohio’s request for internal labor charges. Id.

. That utilities were compensated, already, for their employee costs in the
regular rates they charge ratepayers. Id.

* The utilities were compensated for their employees services responding to
Storm-Ike in any jurisdiction by their ratepayers. Id.

. The recovery should be a net amount as opposed to the gross amount Duke-

Ohio sought. Id.
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. Duke-Ohio’s recovery for affiliate labor costs should be reduced by Duke-
Ohio’s charges to other Duke-Ohio jurisdictions for the services of Duke-
Ohio employees in those jurisdictions responding to Storm-Ike. Id. at 19-
20, Appellant’s Supp. at 288-289.
The Commission agreed and adopted Mr. Yankel’s recommendation. In re Duke Energy
Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January 11, 2011), Appel-
lant’s App. at 20.

Additionally, evidence showing that Duke-Ohio was charged more for affiliate
employee services than other affiliates rendered the company’s request even more sus-
pect. Tr. Vol. 11l at 361, 363, 366-367, 374-376, Supp. at 11, 12, 13-14, 16-18. Evidence
showing Duke-North Carolina, in particular, charged Duke-Ohio more than other affili-
ates for the same employee services suggests those charges were not reasonable or pru-
dently incurred. /d. Moreover, the evidence showing Duke-Ohio was charged overtime
rates while other affiliates were charged regular-time rates suggests those charges, also,
were not reasonable or prudently incurred. Id. at 368, Supp. at 15. The difference in
charges suggests the costs were not reasonable or prudently incurred, supporting the
Commission’s determination.

Finally, Duke-Ohio stands to obtain a windfall if they prevail on this issue. The
reason is easy to see. Ratepayers pay for the services of Duke-Ohio employees even
when those employees are sent to work in another state. If ratepayers must also pay for

the services of replacements for those workers, ratepayers are paying twice, once for the
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employee and again for the replacement. Ratepayers should not have to pay twice to get
a job done once.

Tn sum, the record supports the Commission’s decisions that Duke-Ohio failed to
show the gross amount it sought was a reasonable and prudently incurred cost and the net
approach resulted in a reasonable and prudently incurred amount. In re Duke Energy
Ohib, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January 11, 2011), Appel-

lant’s App. at 20.

b. The evidence of record supports the Commission’s
determination of the amount Duke-Ohio should
recover for its affiliates’ labor charges.

To make the discussed adjustment, from gross to net, the Commission needed to
determine the amount representing Duke-Ohio employees working in affiliate jurisdic-
tions. OCC’s witness Yankel’s testimony provided the support for the Commission’s
determination. He testified:

. $1,371,657 was an approptiate amount associated with Duke-Ohio’s
employces working in affiliate jurisdictions to use in the netting calcula-
tion. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and
Order at 14) (January 11, 2011), Appellant’s App. at 20; OCC Ex. 1A
(Direct Test. of A.J. Yankel) at 19-20, Appellant’s Supp. at 288-289.

] It is an estimate, but a justified estimate, because Duke-Ohio refused to pro-

vide the amounts of its actual charges for its employees work responding to
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Storm-lke in affiliate jurisdictions. OCC Ex. 1A (Direct Test. of A.J.
Yankel) at 17-20, Appellant’s Supp. at 286-289.

He based the estimate of the Duke-Ohio charges for work in Kentucky on
Duke-Kentucky’s response to a Kentucky Public Service Commission Staff
data request in which Duke-Kentucky claimed charges for Duke-Ohio work
in Duke-Kentucky’s jurisdiction were $307, 872. In re Duke Energy Ohio,
Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January 11, 2011),
Appellant’s App. at 20; OCC Ex. 1A (Direct Test. of A.J. Yankel) at 19,
Appellant’s Supp. at 288,

He testified his estimated for the work of Duke-Ohio’s employees in Duke-
Indiana’s jurisdiction according to a ratio of Duke-Indiana’s total storm
costs to those of Duke-Kentucky. OCC Ex. 1A (Direct Test. of A.J.
Yankel) at 19-20, Appellant’s Supp. at 288-289.

Accordingly, he applied that ratio to the Kentucky costs to arrive at an esti-
mate in Inciiana of $1,063,785. In re Duke Energy Ohio, Case No. 09-
1946-EL-RDR (Opinion and Order at 14) (January 11, 2011), Appellant’s
App. at 20; OCC Ex. 1A (Direct Test. of A.J. Yankel) at 19-20, Appellant’s
Supp. at 288-289.

He then combined the two results to determine the $1,371,657 amount he
recommended. OCC Ex. 1A (Direct Test. of A.J. Yankel) at 20, Appel-

lant’s Supp. at 289.
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Duke-Ohio did not rebut the figure Mr. Yankel proposed. The Commission adopted it.
In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January
11,2011), Appellant’s App. at 20.

Indeed, the evidence supports the Commission’s determination that “Duke-Ohio
did not sustain its burden to prove that all of the affiliate-related costs which it proposed

should be recovered through Rider DR-Ike.” Id.

2. Duke-Ohio asks the Court merely to reweigh the
evidence, second-guess the Commission’s decision,
and substitute the Court’s discretion for the Com-
mission’s discretion,

Duke-Ohio asks the Court to reweigh the record evidence. Duke-Ohio challenges
the testimony’s factual basis all the while ignoring that it refused to provide actual data
when OCC witness Yankel requested it. OCC Ex. 1A (Direct Test. of AJ. Yankel) at 17-
20, Appellant’s Supp. at 286-289. Duke-Ohio had multiple opportunities to provide evi-
dence it deemed relevant but did not provide any rebutting evidence the opinions and
testimony of Mr. Yankel. Duke-Ohio cannot complain now about its decisions and the
weight the Commission accorded the evidence of record. The Commission found Mr.
Yankel’s testimony, arguments, and rationale to be reasonable and compelling. The
Commission’s decision is supported by the best evidence of record and Duke-Ohio’s
argument does not change that.

Duke-Ohio’s unsupported claims do not alter the evidence supporting the
Commission’s decision. Duke-Ohio did not provide testimony supporting any charges to

other states. Moreover, the data bits Duke-Ohio cited do not outweigh the evidence the
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Commission relied on; they do not even support the company’s claims. Those bits did
not warrant testimony explaining them or identifying and interpreting the data within
them or explaining how to manipulate that data. Accordingly, their meaning is uncertain,
Additionally, the associated citations do not show accounting adjustments and they do
not show the monetary figures Duke-Ohio claims. The reference to Duke-Ohio 8A is an
OCC discovery. Duke Ex. 8A at 1, Appellant’s Supp. at 106. The rest of the document
is approximately 140 pages of unexplained columns. The reference to OCC Exhibit 14
contains a single number that Duke-Ohio relies upon, 1182, but it is not an amount of
money as Duke-Ohio claims. OCC Ex. 14A at 18, In. 1028, Appellant’s Supp. at 499. It
appears under a column labeied “Reg. Hours.” OCC Ex. 14A at 1, Appellant’s Supp. at
482. Duke-Ohio’s confused effort that misapplies another party’s exhibit does not con-
tradict any of the Commission’s findings or any evidence supporting them and they do

not provide a basis for reversal.

3. Duke-Ohio’s affiliate agreements do not control the
Commission’s decision and the Court should not
reweigh the evidence regarding them.

Duke-Ohio argued its affiliated agreements somehow affect recovery, even though
they are not mentioned in the order or stipulation establishing the rider.

Duke-Ohio’s affiliate agreements do not control the Commission’s decision as
Duke-Ohio suggests. The agreements were not ¢ven before the Commission as Duke-
Ohio chose not to introduce them. Nothing in the Commission’s Order establishing rider

DR-Ike or the Stipulation the Order adopted support such a claim. Dulke 2008 Rate Case
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(Opinion and Order at 9-10, 19) (July &, 2009), App. at 13-14, 23; Duke 2008 Rate Case
(Stipulation and Recommendation at 7) (March 31, 2009), Appellant’s Supp. at 625.
Neither even mentions Duke-Ohio’s affiliate agreements. /d. Under the process Duke-
Ohio agreed upon and recommended to the Commission, the Commission’s determina-
tion of reasonable and prudently incurred costs controls the outcome of the proceeding.
Id. Nothing imposed any special limitation on the Commission’s discretion. Id. Accord-
ingly, Duke’s affiliatc agreements do not control the Commission’s decision. In re Duke
Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 6) (March 9, 2011),
Appellant’s App. at 38.

Moreover, the Commission’s decision does not affect the affiliate agreements. Id.
The Commission’s decision does not direct Duke-Ohio to modify its aftiliate agreements.
As the Commission stated, its “determinations in this case in no way affects the com-
pany’s affiliate transaction agreements or how the affiliates credit each other for work

performed.” Id.

D. Duke-Ohio failed to show the third-party contractor costs
it sought were reasonable and prudently incurred
responding to Storm-Ike in Ohio.

1. The record supports the Commission’s determina-
tion that Duke-Ohio’s reliance on Staff’s audit is
not persuasive and did not satisfy Duke-Ohio’s
burden of proof.

The Commission found that its Staff’s audit did not modify or discharge Duke-
Ohio’s burden to show the private contractor costs the company sought to recover were

reasonable and prudently incurred responding to Storm-Ike in Ohio. In re Duke Energy
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Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4, 8) (March 9, 2011), Appel-
lant’s App. at 36, 40. The Commissioﬁ discussed the audit’s weaknesses that led to its
determinations. /d. The Commission found the audit reviewed only a very small portion
of Duke’s expenses. Id. The record showed its Staff sampled and reviewed *“a couple
hundred” of more than 8,000 expense items. Tr. Vol. Lat 135, Supp. at 3. That equates
to 2.5% of the expense items, a small portion. That meant the audit did not review 97.5%
of Duke-Ohio’s expense items, the vast majority.

The evidence of record additionally showed the audit ignored the unaudited
expenses. The audit did not attempt to extrapolate the results of the limited review to the
unaudited 97.5% of the expensc items. Id. at 141, Supp. at 6. Staff did not attempt to
employ a sampling methodology allowing for an extrapolation. Staff did not follow a
sampling procedure with more specific criteria than what the investigator considered an
appropriate expense item to investigate. While Staff’s investigator tried to look at larger
expense items, he did not follow a statistical sampling method. Id. at 139-141, Supp. at
4-6. Accordingly, the audit did not indicate anything about the overwhelming majority of
Duke-Ohio expense items.

Staff admitted the possibility of undiscovered discrepancies as the Commission
found. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4, 8)
(March 9, 2011), Appellant’s App. at 36, 40; Ir. Vol. 1 at 100, Supp. at 2. The existence
of such additional discrepancies is the only logical conclusion from the evidence; the dis-

crepancies Staff found in its limited sampling suggest only that more discrepancies exist
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in the unaudited expenses. The lack of an attempt to extrapolate the audit results evi-
dences such discrepancies went unaddressed.

The Commission reviewed its Staff’s audit objectively and did not find it to be
persuasive. Duke-Ohio’s apparent reliance upon Staff’s recommendations that were
rejected by the Commission obviously does nothing to satisfy Duke-Ohio’s burden of

proof. Id.

2. Duke-Ohio failed to show that private contractor
invoices designating Duke-Indiana and Duke-
Kentucky as the responsible affiliate were reasona-
ble and prudently incurred expenses of Duke-Ohio.

Tt would seem self-evident that Duke-Ohio must incur costs for its customers to be
responsible for them. Nevertheless, the company seeks recovery of $2,748,442 associ-
ated with invoices indicating Duke-Indiana and Duke-Kentucky as the responsible affili-
ate, not Duke-Ohio. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Entry on
Rehearing at 7-8) (March 9, 2011), Appellant’s App. at 39-40. The record did not even
show that the costs reflected in those invoices were incurred in Ohio. Id at 8, Appellant’s
App. at 40; OCC Ex. 1A (Direct Test. of A.J. Yankel) at 29-30, Appellant’s Supp. at 298-
299, In fact, the evidence of record rebutted Duke-Ohio’s responsibility for, and payment
of, those invoices. OCC Ex. 1A (Direct Test. of A.J. Yankel) at 29-30, Appellant’s Supp.
at 298-299.

The record showed the invoices listed Duke-Indiana or Duke-Kentucky as
“PayCo” or “Pay Company.” Id. at 29, Appellant’s Supp. at 298. According to Duke-

Ohio, part of the “financial system that is tied with responsibility” automatically assigned
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those designations. Tr. Vol. 11T at 333-334, Supp. at 8-9. Despite Duke-Ohio’s contrary
claims, that suggests, at least, the financial system'recognized reasons to identify Duke-
Indiana and Duke-Kentucky as the responsible entities, not Duke-Ohio.

Beyond that, additional evidence showed Duke-Ohio did not pay the invoices.
OCCEx. 1A (Diregt Test. of A.J. Yankel) at 29-30, Appellant’s Supp. at 298-299. The
evidence showed Duke-Ohio did not identify any of those invoices on its “detail list of
invoices paid for contract labor,” responding to a Staff Data Request. Id. The absence of
the invoices from that list shows Duke-Ohio did not pay the invoices and led OCC’s wit-
ness Yankel to recommend the invoices should be removed from Duke-Ohio’s recovery
request. Id. at 30, Appellant’s Supp. at 299. At the very least, the absence of the invoices
from that list contradicts Duke-Ohio’s claim for recovery and requires affirmative evi-
dence substantiating the claim, evidence Duke-Ohio did not provide. Accordingly, the
Commission’s decision is based on, and supported by, the evidence of record, as well as
the lack thereof.

The company’s testimony in this regard is unconvincing. Duke-Ohio’s witness
Clippinger’s testimony did not show Duke-Ohio incurred all the contractor expenses it
sought. Ms. Clippinger’s testimony addressed only the “PayCo” designation. It did not
address all the evidence showing Duke-Ohio did not incur the contractor expenses and it
did not provide affirmative evidence Duke-Ohio incurred the expenses. Ms. Clippinget’s
testimony attacked only a portion of the evidence the Commission relied on.

Additionally, the significance of Ms. Clippinger’s testimony is a matter of weight

and Ms. Clippinger demonstrated little knowledge about the “PayCo” designation. She
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claimed, incredibly, Duke-Ohio’s financial system assigns meaningless designations to
financial information. Tr. Vol. III at 334, Supp. at 9. She acknowledged Duke-Ohio’s
financial system automatically assigned “PayCo” designations stating “there is a table in
the financial system that is tied to financial responsibility and it will automatically gener-
ate PayCo for any transaction.” Id. She then claimed, aside from internal labor, that
designation “has no meaning,” and described it as “just something the [financial] system
spits out.” Id. Those claims seem contradicted by the obvious importance of the infor-
mation supplied by any company’s financial system. Additionally, she did not attempt to
explain why the financial system might make meaningless designations. Whatever the
extent of Ms. Clippinger’s knowledge, her testimony, and Duke-Ohio’s position based on
it, appear inconsistent with Dﬁke—Ohio’s financial system. Moreover, her testimony,
even if accepted, did not affirmatively show Duke-Ohio incurred the expenses. Her
testimony does not constitute manifest evidence overwhelming the significance of the
evidence supporting the Commission’s determinations.

Duke-Ohio’s tree trimming argument does not provide the needed support. Like
the rest of Duke-Ohio’s argument concerning the “PayCo” designation, it does not
address Duke-Ohio’s affirmative burden of proof. Additionally, the record citations do
not appear to support Duke-Ohio’s textual claims. The documents cited do not appear to
provide any information on tree trimming, much less information meeting Duke-Ohio’s
burden of proof. Duke-Ohio Ex. 10A, Appellant’s Supp. at 246; OCC Ex. 12A Supp. at

377.
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The Commission explained fully its determination. In re Duke Energy Ohio, Case
No. 09-1946-EL-RDR (Entry on Rehearing at 8) (March 9, 2011), Appellant’s App. at
40. The Commission based it on Duke-Ohio’s burden of proof and the absence of
afﬁrmative evidence meeting that burden as well as the evidence of record supporting
Duke-Ohio’s lack of responsibility for the costs. Id. The evidence of record supports the

Commission’s decision and, accordingly, it should be affirmed.

3. Duke-Ohio failed to prove the private contractor
costs it sought were reasonable and prudently
incurred expenses responding to Storm-Ike in Ohio.

a. Duke-Ohio failed to prove the amounts it sought for
private contractor expenses represented reasonable
and prudently incurred costs responding to Storm-
Ike in Ohio.

Duke-Ohio, again, asks the Court to reweigh the evidence in arguing about the
Commission’s determination of the remaining private contractor costs, for which the
company sought $10,455,169. Duke-Ohio calculated the private contractor cost by
aggregating the contractor invoices charged to the storm event, as the Commission found.
In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January
11, 2011), Appellant’s App. at 20; Duke-Ohio Ex. 2 (Direct Test. of J. Mehring) at 9,
Appellant’s Supp. at 64. The Commission determined the evidence of record did not
support that amount, finding: “The bottom line is that the evidence presented on the
record reflected numerous discrepancies in Duke-Ohio” documentation of contractor
expenses and Duke-Ohio did not sustain its burden to proof [sic] with regard to the con-

tractor costs attributed to Ohio.” In re Duke Energy Ohio, Case No. 09-1946-EL-RDR
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(Entry on Rehearing at 9-10) (March 9, 2011), Appellant’s App. at 41-42. The evidence

of record led to, and supports, that determination.

OCC witness Yankel investigaied contractor invoices and discovered many

discrepancies. OCC Ex. 1A (Direct Test. of A.J. Yankel) at 30-40, Appellant’s Supp. at

299-309. His testimony concerning his investigation of those invoice samples is telling:

The investigation revealed repeated conflicts between invoices and support-
ing field material; while the invoices suggested work in Ohio, the support-
ing ficld materials suggested work in another state. Id. at 37-39, Appel- |
lant’s Supp. at 306-308.

The investigation also revealed invoices where “little or nothing” providing
a clear demarcation of the state where work was performed. /d.at 39,
Appellant’s Supp. at 308.

He found “many invoices and back-up provided, strongly suggest that the
work was not done in Ohio.” /d.

He found that other invoices were vague, indicating the work possibly done
in another state. Id. at 39-40, Appellant’s Supp. at 308-309.

His investigation demonstrated contractors worked in multiple jurisdictions
and portions of the invoices charged Ohio when another state was appropri-
ate. Id. at 40, Appellant’s Supp. at 309.

He found some supporting material contained erasures, including associ-

ated with the location of work. Jd. at 32, Appellant’s Supp. at 301.
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. He opined Duke-Ohio did not satisfy its burden of proof regarding the
amounts it sought for the contractor invoices. Id. at 41, Appellant’s Supp.
at 310.

. The problems with contractor invoices and supporting materials led Mr.
Yankel to opine: “[I]t is clear that many of these costs [private contractor
invoices] are not reasonable, definitely belong to other jurisdictions, and
that in most cases Duke Ohio did not fulfiil its burden of proof regarding
where the work was done.” Id.

The Commission was not persuaded by the storm codes Duke-Ohio asked conirac-
tors to use in accounting for Tke-related actions. Duke-Ohio does not provide any evi-
dence showing their proper use but, instead, it ¢laims the burden to show improper use
falls on others. That is not true. Duke-Ohio bears the burden to show the costs it secks to
recover were reasonable and prudently incurred in Ohio. However the record shows dis-
crepancies that suggest improper use, contrary to Duke-Ohio’s argument. The only real
evidence on the point indicates doubt, not certainty. Duke-Ohio failed in its burden to
show it’s reasonable and prudently incurred contractor costs in responding to Storm-Ike

in Chio,
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b. The record supports the Commission’s determina-
tion of the appropriate amount to award Duke-
Ohio for private contractor costs associated with
responding to Storm-Ike in Ohio.

Duke-Ohio’s failure to prove its reasonable and prudently incurred private
contractor costs and its failure to provide a basis to determine those costs left the Com-
mission with the choice of “disallowing all contractor costs or decreasing the requested
contractor costs based on the record of evidence.” In re Duke Energy Ohio, Case No. 09-
1946-EL-RDR (Entry on Rehearing at 9-10) (March 9, 2011), Appellant’s App. at 41-42.
Those were the only options because Duke-Ohio’s evidentiary failure made it “impossi-
ble to determine from the record the actual dollar amount of the costs incurred.” Id. at 9,
Appellant’s App. at 41. The Commission concluded it was appropriate to use the record
before it and make a downward adjustment. Id. at 9-10. The Commission chose an
amount based on the record and explained that it rejected Duke-Ohio’s proposal because
that proposal was not suppoﬁed in the record. Id.

The Commission’s decision is supported by the record. The Commission followed
the recommendation of OCC’s witness Yankel. In re Duke Energy Ohio, Case No. 09-
1946-EL-RDR (Opinion and Order at 16) (January 11, 2011), Appellant’s App. at 22. He
opined Duke-Ohio could recover appropriately one-third of private contractor costs; one-
third of $10,455,169. OCC Ex. 1A (Direct Test. of A.J. Yankel) at 41, Appellant’s Supp.
at 310. Accordingly, the Commission observed that “no party disputes the contention
that Duke-Ohio should at least be permitted to recover one-third of the remaining

$10,455,169 contractor services costs.” In re Duke Energy Ohio, Case No. 09-1946-EL-
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RDR (Opinion and Order at 16) (January 11, 2011), Appellant’s App. at 22. The
Commission also found that Duke-Ohio’s recovery should not recover for the remainder
because it failed in its burden of proof as discussed above. Id. In sum, the Commission’s
determination sprang from the record and it is supported by the record.

The Commission rejected the calculation Duke-Ohio advances to the Court. fn re
Duke Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 10) (March 9,
2011), Appellant’s App. at 42. The Commission explained Duke-Ohio sought recovery
of 58% of the contractor costs. The Commission observed the 58% Duke-Ohio sought
“was in relation to the operations and maintenance (O&M) costs incurred by Duke-Ohio
and not the contractor costs.” Id. Further, the Commission observed the lack of eviden-
tiary support of Duke-Ohio’s proposal. Specifically, the Commission observed: “Duke-
Ohio has pointed to no evidence on the record that would indicate that percentage of
O&M costs [58%] related to the 2008 Storm is comparable to the percentage of contrac-
tor costs related to the 2008 Storm.” Id. Finally, the Commission noted “there is no way
to compute the actual percentage of costs attributable to Duke-Ohio versus its affiliates in
Indiana and Kentucky.” Id. Accordingly, the Commission concluded “the record does
not support Duke-Ohio’s assertion that 58 % is an appropriate proxy for the contractor
costs that were incurred in Ohio.” Id. Simply, Duke-Ohio’s proposal lacked record sup-
port.

Duke-Ohio placed the Commission in a difficult position. The Commission found
the resolution through the only means available to it — the evidence of record. That

record support shows the Commission should be affirmed.
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Finally, appellant must show that it was prejudiced by any errors it demonstrates.
This Court will not reverse a Commission order absent appellant showing that it is
harmed or prejudiced by the order. Ohio Partners for Affordable Energy v. Pub. Util.
Comm’n, 115 Ohio St. 3d 208, 874 N.E.2d 764, 767 (2007); Myers v. Pub. Util. Comm’'n,
64 Ohio St. 3d 299, 302, 595 N.E.2d 873 (1992). The Commission’s options were $0 for
Duke-Ohio and the amount it awarded. The Commission awarded the higher amount.

Appellants have shown no harm.

CONCLUSION

The determinative factor in this appeal is the evidence of record supporting the
Commission’s decisions. The Commission’s decisions are supported fully in the record.
Duke-Ohio, at best, argues only an alternative result. There is no basis for reversal and,

accordingly, the Commission’s decision should be affirmed.
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4903.13 Reversal of Final Order - Notice of Appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modi-
fied by the supreme court on appeal, if, upon consideration of the record, such court is of
the opinion that such order was unlawful or unreasonable. The proceeding to obtain such
reversal, vacation, or modification shall be by notice of appeal, filed with the public utili-
ties commission by any party to the proceeding before it, against the commission, setting
forth the order appealed from and the errors complained of. The notice of appeal shall be
served, unless waived, upon the chairman of the commission, or, in the event of his
absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by
cross-appeal.

4909.15 [Effective Until 9/9/2011] Fixation of Reasonable Rate.

(A) The public utilities commission, when fixing and determining just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and use-
ful in rendering the public utility service for which rates arc to be fixed and determined.
The valuation so determined shall be the total value as set forth in division (J) of section
4909.05 of the Revised Code, and a reasonable allowance for materials and supplies and
cash working capital, as determined by the commission. The commission, in its discre-
tion, may include in the valuation a reasonable allowance for construction work in pro-
gress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-five per cent com-
plete. In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used dur-
ing construction, expended, or obligated to such construction funds budgeted where all
such funds are adjusted to reflect current purchasing power; and any physical inspection
performed by or on behalf of any party, including the commission’s staff, A reasonable
allowance for construction work in progress shall not exceed ten per cent of the total val-
uation as stated in this division, not including such allowance for construction work in
progress. Where the commission permits an allowance for construction work in progress,
the dollar value of the project or portion thereof included in the valuation as construction
work in progress shall not be included in the valuation as plant in service until such time
as the total revenue effect of the construction work in progress allowance is offset by the
total revenue effect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accrue on that por-
tion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the conclu-



sion of the offset period for purposes of division (J) of section 4909.05 of the Revised
Code. From and after April 10, 1985, no allowance for construction work in progress as
it relates to a particular construction project shall be reflected in rates for a period
exceeding forty-eight consecutive months commencing on the date the initial rates
reflecting such allowance become effective, except as otherwise provided in this division.
The applicable maximum period in rates for an allowance for construction work in pro-
gress as it relates to a particular construction project shall be tolled if, and to the extent, a
delay in the in-service date of the project is caused by the action or inaction of any fed-
eral, state, county, or municipal agency having jurisdiction, where such action or inaction
relates to a change in a rule, standard, or approval of such agency, and where such action
or inaction is not the result of the failure of the utility to reasonably endeavor to comply
with any rule, standard, or approval prior to such change. In the event that such period
expires before the project goes into service, the commission shall exclude, from the date
of expiration, the allowance for the project as construction work in progress from rates,
except that the commission may extend the expiration date up to twelve months for good
cause shown. In the event that a utility has permanently canceled, abandoned, or termi-
nated construction of a project for which it was previously permitted a construction work
in progress allowance, the commission immediately shall exclude the allowance for the
project from the valuation. In the event that a construction work in progress project pre-
viously included in the valuation is removed from the valuation pursuant to this division,
any revenues collected by the utility from its customers after April 10, 1985, that resulted
from such prior inclusion shall be offset against future revenues over the same period of
time as the project was included in the valuation as construction work in progress. The
total revenue effect of such offset shall not exceed the total revenues previously collected.
In no event shall the total revenue effect of any offset or offsets provided under division
(A)(1) of this section exceed the total revenuc effect of any construction work in progress
allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and rea-
sonable rate of return as determined under division (A)(2) of this section to the valuation
of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the dis-
cretion of the commission, be computed by the normalization method of accounting, pro-
vided the utility maintains accounting reserves that reflect differences between taxes
actually payable and taxes on a normalized basis, provided that no determination as to the



treatment in the rate-making process of such taxes shall be made that will result in loss of
any tax depreciation or other tax benefit to which the utility would otherwise be entitled,
and further provided that such tax benefit as redounds to the utility as a result of such a
computation may not be retained by the company, used to fund any dividend or distribu-
tion, or utilized for any purpose other than the defrayal of the operating expenses of the
utility and the defrayal of the expenses of the utility in connection with construction
work.

(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any
purposes other than the defrayal of the allowable operating expenses of the company and
the defrayal of the allowable expenses of the company in connection with the installation,
acquisition, construction, or use of a compliance facility. The amount of the tax credits
granted to an clectric light company under that section for Ohio coal burned prior to Jan-
vary 1, 2000, shall be returned to its customers within three years after initially claiming
the credit through an offset to the company’s rates or fuel component, as determined by
the commission, as set forth in schedules filed by the company under section 4905.30 of
the Revised Code. As used in division (A)4)(c) of this section, “compliance facility” has
the same meaning as in section 5727.391 of the Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility is enti-
tled by adding the dollar amount of return under division (A)(3) of this section to the cost
of rendering the public utility service for the test period under division (A)(4) of this sec-
tion.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending
six months subsequent to that date. In no event shall the test period end more than nine
months subsequent to the date the application is filed. The revenues and expenses of the
utility shall be determined during the test period. The date certain shall be not later than
the date of filing.

(D) When the commission is of the opinion, after hearing and after making the determi-
nations under divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental,
schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule,
classification, or service rendered, charged, demanded, exacted, or proposed to be
rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufficient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the commission shall:



(1) With due regard among other things to the value of all property of the public utility
actually used and useful for the convenience of the public as determined under division
(A)(1) of this section, excluding from such value the value of any franchise or right to
own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
charge, actually paid to any political subdivision of the state or county, as the considera-
tion for the grant of such franchise or right, and excluding any value added to such prop-
erty by reason of a monopoly or merger, with due regard in determining the dollar annual
return under division (A)3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and,

(2) With due regard to all such other matters as are proper, according to the facts in each
case,

(a) Including a fair and reasonable rate of return determined by the commission with ref-
erence to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that
cost of property that is included in the valuation report under divisions (F) and (G) of
section 4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare,
charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected
for the performance or rendition of the service that will provide the public uiility the
allowable gross annual revenues under division (B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the rate, fare, toll, charge, rental,
schedule, classification, or service shall be made, rendered, charged, demanded, exacted,
or changed by such public utility without the order of the commission, and any other rate,
fare, toll, charge, rental, classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the partics in
interest and opportunity to be heard as provided in Chapters 4901, 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code for other hearings, has been given, the
commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge,
rental, classification, or service, or any other order made by the commission. Certified
copies of such orders shall be served and take effect as provided for original orders.

Effective Date: 11-24-1999

This section is set out twice. Sec also § 4909.15, as amended by 129th General
Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.
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FHE PUBLIC COMMISSION OF-OHIO:

_Enea*gy Oinqa, Tng, foran Imrease in Case'No. (8-709-EL-AIR

In the Matter of the Application of Duke ) CaseNo. 08-710-EL-ATA
Energy Ohio, Inc., for Tariff Approval. ) ’

Irithe Matter of the Application of Duke
Energy Ohio, Inc., for Approval to
“hange Aceounting Methods,

Case No. 08-711-EL-A AM

Iy fhie Matter of the Application of the
Cinginnati Gas & Electric Company for
Approval of its Rider BDF, Backup
Delivery Point,

Case No. 06-718<EL-ATA

)
)
)

The Comumission, considering the: above-entitled apphcamms, the testimony; the
atheable law, the proposed supulahon, and other evidenge of record, and being
otherwise:fully advised, hereby issugs its opinion and order.

Amy B. Spﬂlex, Associate-General Counsel, Rogeo ©. T &scerizo, Sentor Counsel,
and: Ehzabé’kh H. Watts, Assistant General Counsel, Duke Energy Business Setvices, Iric.,
2500 Atrium 1, 13% Bast Fourth Street, P.O: Box 960, Cindnnati, Ohio 45201-096D, and
Kravitz, Brown & Dorteh, by Michael P:: Dortch, 145 Bast Rich Stréet, Columbus, Ohio
43215, on behalf of Diske Energy Ohio, Inc.

Richard Cordray, Ohic Attorniey General, by Duanie W. Luckey, Section: Chief.. and
Stephen Reilly, Assistant Attorniey-General, 180 East Broad Street, Columbus, Ohio 43215,
on behalf of the staff of the Public Utilities Commissien of Oliio.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Ann M. Hotz, Jetfrey L.
Smiall, and Larry 8, Sauer, Assistant Consurners’ Counsel, 10 West Broad Street, Suite 1800,
Columbus, Okio 43215, on behalf of the residential utility corsumers of Duke Enetgy
Ohio, e



Section 490502, Revis
‘this Coffitission pursant to Sections 4905.04, 4905.05, and 4905.06, Revised Code. Duke
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David C. Rinebolt, Executive Director and Counsel, 231 West Litiia Street, P.O. Box
1793, Findlay, Ohio 45839, and Cofleen L. Mooney, Counsel, 1431 Mulford Road,

Columbis, OF 43212, oni behalf of Ohifo Parthets for Affordable Energy.,

Ehesiﬁ.‘r Wﬂeqx &Saxbe LLP, by Tohn W. Bentine, Mark §. Yutick, arid MatiF
000, Coliembus, Ohio 43215, orcbehalf of the K

Christerisen, Christensen, Donchatz, Kettlewell, & Oweis, by Mary W. Chiis
100 E. Campus \ﬁew Bouleva:d Suite 360, Columbus; Ohio 43235 one behali' Gf People
Working Cooperatively, Iric.

Doug}a.s E, Hazt, 441 Vine Street, Suite 4192, Cincinnati, Ohio 45202, .on behalf of the
Greater Circinnati Health Council.

Bticker & Eckler LLP, by Thomas J. O'Brien, 100 South Third Street, Columbus,
Ohio43215, onbishalf of the:gity of Cincirmat.

Vorys, Sater, Seywriour & Pease; by Benita:A. Kahn and Steven M. Howard, 52 East
Gay Street, P.O. Box 1008, Colutsbus, Ohio 43215-3108, and Hogan & Hartson, LLP; by
dner F. Gillesple, 555 13t Street NW, Waskington, DC 20004, on behalf of the Obio
commumications-Association,

Pamela Sherwood, 4625 W. 86™ Street, Suite 500, Indianapolis, Indiana 46268, on
behalf of tw telecom of ohio lle.

Alberi E, Lang, 7200 Bair Qaks Dr., Cincinnati, Ohie 45237, on his-own behalf.

The apphc:ant ‘Duke Energy Ohip, Inc., (Duke or company) is an-electric company,
s defined by Section 4905.0%A)4), Revised Code, and a public utility; ds defined by
ed Code. Accordingly, the company is subject to the jurisdiction of

is engaged in the business of the production, transmission, distribiition, and sale of
electricity to approximately 690,000 comsumers, Duke's current base rates were
established by the Comimission in Case No. 05-59-EL-AIR, Opinion and Order
{December 21, 2@95)
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On June. 25, 2008, Dukeiled a notice ofintent to. file an application for an increase
in rates for electric distribution service for its service territory. Duke requested that the
test year begin January 1, 2008, und end December 31,2008, and that the date certain be
Mazch 31, 2008, Also on June 25, 2008, the cornpany requested waivers of various
standard, filing requiremerits contained in Rule 4901-7-01, Appendix 4, Chapter I, Ohio
Admiristrative Code (0.AC.). By entry of July 23, 2008, the Commission approved the
reduested date certain and test year and granted the reqiiest for walvers. On July 25; 2008,
the company filed, in Case Nos, 08-709-EL-AIR, 08-710-EL-ATA, and 08-711-EL-AAM
feolletively, rate cases), an application to increase its electric distribution rates, effective

Apri 1, 2009; and for approval of tatiff amendments and approval of a change in
accounting methods. In its application, Duke tequested an increase of approximately
$86:000,000. By entsy of August 12, 2008, a technical conference on the rate case and
led for Angust 21, 2008, Proofs of publication were: filed

ion for adinission-of ifie prooft of _
proofs. Correspondence opposing the admissionon various

ted fo the v elevance, or appropristeness of the admission was

Lasie, The-Comidssion findds that the miotion is reasonable and shiovld be

On Septernber 10, 2008, the Commission issued an emiry that accepted the
application for filing as of July 25, 2008. By eniry of September 12, 2008, In the-Matier of the
Application of the Cltchanati Gas & Electric Company for Approval of its Rider BDP, Backuy
Delivery Point, Case No, 06-718-EL-ATA, was consolidated with the rate cases.

On December 22, 2008, Duke filed a motion for approval of a change in accounting
mefhods to defer and create a reguilatory asset for storm restoration costs stemming from
the September 14, 2008, windatorm and incurred. during the test yesar and for a récovery
miechanism for storm, restoration costs. By entry of January 14, 2005, the Comtaissio
approved Duke’s application to modify’ accounting procedures to defer ineremental
operation and mainteriance costs related to the windstorm service restoration expenses

of said deferred. amounts would be examined and addressed in-a future proceeding,

On December 31, 2008, Mr. Albert E. Lane flled a Tetter in the docket, asking to be
placed otrthe service list in these.cases and providing several comiments for.consideration.
On Jaruary 13, 2009, as corrected on January 15, 2009, Mr. Lane filed a mition to intervene
in these proceedings, together with additional comments.

Pursuant to Séction 4909.19; Revised Code, staff conducted an investigation of the
hatters setforth in the company’s applications. O January- 27, 2009, staff filed with the
Commission its written: réport of investigation (staff report), By entry dated February 5,
2009, persons wishing to file cbjections to the staff report and those wishing to intervene



signed by all of the parties except T}
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were dirécted to file objections pursusnt to statutory reqiiiremer :
intervene by February 26, 2009. This entry also scheduled a preheameg conferenie for
March 17, 2009, and the evidentiary hearing for March 31,2009,

The Comumission granted motions:to intervene filed by Ohio Consumners’ Counsel
{OCCY; Ohio Partners for Affordable Energy (OPAE); Ohio Energy Group; the Kreger
Company (Kroger); People Working Cunperatively, Ine. (PWC); the Greater Cincinnati
Health Coundl (GCHE); the ity -of Cincinnati; the Ohio Cable Telecommurications:

‘ ation (OCTAY; tw telecom of ohio, e {TWTC); and. Albers B. Lane. Additionally,

miskions to admit David C. Rinebolt, Gardner ¥ Gillespie; and- Parmela H. Sherwond to

-practice prohac vice before the Comsmission in this procesding wete grante:ﬁ on Februgry
2009.

On February 3, 2009, Mr, Lane filad objectmnsmﬂmestaff,r sport. On February 25
2009, Mr. Lane filed corrections to certain dspects of his objectioris. On. Febma:ty 26, 2009,
oblechons to thestaff report were filed by Duke; Kroger, GCHC, OPAE, PWC, OCTA, and

OCC.

On March 2, 2009, the attamey exammer' msued an entry .scheduhng thiree local
puliht: hEarmgﬂ and otdered o pul of thie Jocal public Hiearing OthY
1,,2009, proots-of publication of fictice of the pubhc hearings were filed:in the d&cket

erit posing 27 questions, directed. at-staff
. Lani 3 al document, asking foranswers
npasmg supp1eznmtal issues forconsideration.

Local public hearings were held on March 14, 16, and 24, 2009, The evidentiary
hearing conunericed on March 31, 2009. A stipulation and recommendation (stipulation),
TWTIC and Mr. Lane, was dlso Hled on March 31, 2009.
Neither TWTC nor Mr, Lane was presenx at the hearing. Testimony in support of the
stipulation was offered by one-staff witness and one Duke witness and all parties present
waived cross-examination of those witnesses. Thereafter, the testimony was. adm:tted into
the-record. By entry of March 31, 2009, parties not present. were given the. unity to

{ile a requestito cross-examine the two-witnesses; however, no requests were: filed.

On May'1,2009, as corrected on May 42009, Mr. Lane filed a mqﬁat"for addmonﬂ
ings, also discussitig-other issues.

On May 8, 2009, Duke filed & motion for admission of Schedule A<l fo the
stipulation as a late-filed exhibit, explaining that 3t should have been intluded with the
stipulation. Duke indicated that counsel for staff, OCC, city of Cincirinati, OCTA, OPAE,
and GCHC had no chijection to this document being admitted and that counisél for the
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remaining parties did not respond to Duke, On May 12,2009, Mr. Larie filed an objection
to-the admission of the Schedule A-1.

On May 19, 2009, M. Lare e

‘ @ copy of ah e-mil thiat had ‘previcusly been
distributed fo parties in these procesd '

rign; as well as various logislative and media

On May 29, 2009, all of the stipulating parties other than OCC filed 2 letter
dlarifying the meariing of the Schedule A-1 that-was included with Duke’s motion of May
8, 2009, On June 1, 2009, OCC filed a letter indicating that OCC would not oppose the
May 29, 2009, letter,

By entry of May 29, 2009;
hearing o the proposed Scheduil

-1 and the clarifying letter of May 29, 2009, On June 1,
extension of the deadline fot filing such a request, and

parties were givmfheoppoﬂumtyto file a request for a

exterision, together with a motion to-strike-certain portions of Mr. Lane's
2009, Duke also filed a copy of its May 30, 2009, response to M, Lane's 27 questions. On
Junie 3, 2009, the examiner issited an entry, rejecting the motion to-extend the'deadline 1o
tequest a hicaring but agreeing fo continiue the hearing date 16 June 17, 2009, On Jupe 4,
2009, as oortected o June 8, 2009, and as further corvected on June 9, 2009, Mr, Lane filed &
request for a hearing, t{:fgg&ler-mdth a list of requésted witnesses, Also on Tusie 9, 2009,
Duke filed & motion to strike Mr. Lang's witness list and to lmit cross-examination at the
hearing. On June 10, 2009, Mr. Lane filed a memorandum contra Duke'’s motion to:strike.
The Commission finds that thiere 3 1o good cause to grant Ditke's miotiors and that it
should therefore be:denied. 4

_ Onfﬁmfﬂa z{mr ﬂl‘fearingwas held with regard to: the Schedule-A-1 Subn'utbedby
Druike, together with the clarifying letter of May 29, 2009. At that hearing; M William
Don Waithen, Jr., testifie on behalf of Duke and wias cross-examined by Mr. Larie. At the
conclusion of the hearing, all parties whe were present at the hearing indicated a desire
not to-file briefs'in this matter.

A, Summ f the:

Three local public hearings were held in order to allow Duke's pustomers the
Spportunity 1o express their opinions regarding the issues in these proceedings. At the
first public hearing, in the Union Township Civic Certter Hall; on March 16, 2009, at
6:00 pin,, 22 witnasses testified, At the second public hearing, at Cincinnati City Hall
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Couneil Chambers, on March 19, 2009, at 12:30 paxi, 16 witnesses testified. At the third
publichearing, at the Lakota East High School Auditorium, onMarch 24, 209, at 600 p.m.,
11 witnesses festified. At these hearings, members of the publictestified concerning issues

sk rates for service, ridets, difficulties faced by consumers. on fixed incomves,
service quality, maintenance, the economy, executive salaries, business planning,
comipetition, billing, and recovery for storm damage:

B. Intervenocr Issues.

Throughonut the cotirse-of these proceedings, Mr. Lane raised a number-of issues,
thirongh the fling of coreéspondence; codrments, and questions. While he did not attend
the:iriitial. evidentiary hearing in these proceedings, at-which the stipulation was admitted,.
‘he-did attend and cross-examine Duke's witniess at the-final hearing: Altheugh the parties
chose nof to file poatshearing briefs that would have set forth thelr positions in 2
comprekenive fashion, wiewill address the relevant isgues raised by Mr: Lane.

‘Wi, Lane raised the issue of Mr. Wathen's qualifications:as an expert, pointing out
that he is riot a certified public aecountant. (Tr. If at 26-28) We would note that Mr.
Wethien Tas testified in numerous proceedings before this Cominission and that his
qualifications as an expert were well-established in his testimony admitted af the fnitial
evidentiary hearing in these proceedings and in numerous other proceedings involving
Puike:

M, Lane eross-examined Mr. Wathen regarding ihie sources and mieaning of the
information set forth in Schedule A-1, especially focusifig on the difference between the
increases requested by Dukecin the-application;.as compared with the amounts stipulated
by ‘the parties. He also questioned how the numbers in Schedule A-1 could be precise
whiri they were calculated as averagés. Mr. Wathen explained that Schedule A-1 was
arfariged in four cohimns. The fivst column duplicates the information set forth in the
application, the second colurmin js a numerical average of the high ad low figures
recoramended in the staff report, the third column represents-the position.of OCC, and the
fourth column shows the amounts agreed to by the parties to the stipulation. He also
testified that the numbers in Schedule 4-1 were from numbers in the staff report and that
only some of the numbiers in the stipulation colin of Schedule A-1 were:averages of the
Tow and high ranges from certain i itimbers in the staff repoit; but, in any event, that all of

i ¥ wete aceitrate and appropriately determined. (Tr. 1T at 14-20, 27-28; 7380,
and 92-93) We believe that Duke's-witness fully explained the sources-and medining of the
information containedin Schedule A-1, ' '

From an dccounting standpoinit, Mr. Lane questioned. ke and ite-affiliates
incurred in fhe preparation of the Schedule A+l is-included. He also <rosg-exartined

10
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Mz Wathen regarding the source and. aceurdcy of information used by Duke in its
application and suppliéd by Duke to the Comunission. Mr. Wathen corifiiried that
emplogees keep records of their time, indicating. the nature of the work done and Hie
affiliate for whom it was performed. He also noted that time spent in preparation of the
Schedile A-] was siitsidi the test year and that, i any evertt, 1o air travel was involved.in
the preparation of the Sehedule A-1, Although agreeing that Thike's infotiation
vecasionally includes ar error, he testified-thit Duke employees do review theinformation
in an attempt to correct any stich ettors. He also-agreed that Commission staff reviews
Ditke's information and further corrects any errots discovered. Finally, Mr. Wathen stated
thiat Duke pays an annual fee to the Commission. (Tr. II at 28-41, 109-111.) We find that
Duke's witness fullly responded to Mr. Lang's questions in this avea and that there are:no
outstaiiding mitters related to-accounting issues raised by Mr. Lane.

It various filings made by Mir. Lane prior to the second. hearing, he referenced his
opposition to the merger that gave rise to Duke, in It the Matier of the Joinl Application of
Cinergy Corp., on Bealf of the Cincinnati Gas-& Electric Company, ond Dike Energy Holding
Citir. for Consentt and Approval of a Chiange of Control of The Cincinnati Gas & Electtio Company,
Case No. 05-730-EL-MER  {merger case). We would note that the merger cage:is not an
open; proceeding and that the time for opposing either the merger or the Commission's
determination’in that proceeding is long since past: Mr. Lane has also indicated His belief
‘it ssioriers whoevoted in favor of approving the metger, in the inierger-case, have
acuréent-conflict of iaterest and should not vote in these proceedings. (E-mails-docketed
on March 26, 2009; May 1, 2 As to M Lane's assertions regarding conflicts of interest,
he provided no evidence ot testimony: to-support his conterition that any member of the
Comimission who voted in. favor of the merger application should recuse himself from
these procsedings.

Mr. Lane also requested that this case be consolidated with the proceeding in In:the
Miatter of the Commission. Investigation into the Reliability of the: Electric Distribution Service
Provided by Ohio’s Tuvestor-Ouwned Eleciric Companies, Case No, 08-199-EL-UNC. The
Commission believes that such 2 eohsolidation would likely extend the consideration of
those i question and would combine cases unique 1o Duke with a genetic
proceeding applicable 1o all electric ufilities. This w ot be in the inberest of
administrative-economy. In.addition, we do not believe that there is any benisfit to such &
consolidation. Duke will be subject to-the Commission's investigation and order in that
case, as well as in-these proceedings. Therefore, we donot find that it would be reasoniable
or appropriate to consolidate these cases and decline to do so. '

An additional set of isstes raised by Ms. Lane relates to various aspects of Duke's
internal operations. In various filings, he raised issues relating {6 maintenance, tree
trimming, reliability, and customer cells. Additionally, Mr. Lane called for an
independent audit, by an outside accountant. (See filings dated December 31, 2003;

11
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Jaiwary 13, 2009; February 3, 2009.) These issues were addressed in the staff report. Mr.
Lane presented insufficient evidénce to convinge us to veach diff
‘were proposed by staff.

- Mr. Late was:dlso concerned thatone of the Tocal public hearings was held without
the presenice of a Commissiohier and while certain partiesto the pr lings engaged in
private settlement discussions. He 1 that the Commission ozder Duke to pay for
~add1t1ma1‘~a‘ vertisements and hql | cal piu TESPH dence doeketed
‘Ce’i missioner ¥ &t i dacal publi’aﬁe&mng or prokibits: the holdi : g
settlernetit discussions are oeeurring or without publicannou of such d;scussmns
The‘Cormmission fitids no necessity for the holding of additional Tocal public leariigs.

Additionally, Mr. Lane raised a question regardiiig e timirig of Duke's. repair
after a recent windstorm and the appropriate accounting for the cost of these repairs.
{Commenits: docketed Pecember 31, 2008.) With regard to this issue, the Commiseion
would poiiit out that the stipulation in these proceedingsaddresses windstorm costs.

. Lame hes also raised several issues that are oufside the Comumission's
;unsdu:tirm, including more funding for OCC, beneficial effects of certain federal
Tegisiation that iso Jonger in.éffsct, and recommenided publications by media.

As noted above, certain of ¥he ‘parties entered into a stipulation. that was filed on

friteralia, that:

Maxchi 31, 2009, Peitsuarit t-the stipulation, the stipulating parties agreed,

(1) Duke shall receive a retail dlectric distribution revenue increase
of $553 milliors. For purposes of any riders:that require-a sateof
return, the calewlation of fhe rate of return shall be mede on the
basis:of Duke’s actual adjusted capital struictiz and.a:retusn.on
equity of 10:63 percent (which is the mzdpemf of staff’s
recommended return on.equity).

{8) The retail eleciric distribution fevenie increase should be
distributed as shown on Stipuilation Attachment 1.

3)  Duke's monthly residential service customer charge should be
$5,50 per bill for-rates RS, ORELand CUR.

)  Duke shall make its three-phase residential rate (Rate RS3P)
available throughout its service teritory to residential
customers, whiere (A) building demand load exceeds: standard

sefit, conclusions than -

12
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)

(6)

(8)

single-phase Duke equipiment or the building is a multi-use
building requiring three-phase service for the copimercal space;
(B) distribution lines are adjacent to the Prenﬁses, {C) the
building demand load requires thieephase service; and [¢8)]
addihﬁnalf distribution line extensions are fiot required. as

dsting ubion facilities are capable of supporting
three-phia rifisision service. In other instances, Duke will
ke thxee~phame service available fo-residential customers at
the-customer’s sole expense: and puisuant t & three-year service
Agreement.

Duke's proposed vate design for norresidential rates shall be
implensented as set forthoon the Stipulation Attackment 2.

L

ke will implément new depreciation rates consisterit with'the
stat repiort and as outlitied by OCC in its-ebjections to thestaff
report,

Thike's pole attachment (PAJ tate slfall be $640 per wireline

attachanent. Duke's condiiit occupancy rate shall be $1.26 per
Tineat fout as defined in the PA tariff #ppended to Stipulation
Agtachment 3 Duke agrees to the system inventory as
recomumended in the skaff report. Duke dlso agrees to file a
letter in this docket, upon completion of the inventory,
affirmatively indicating that the baséline contemplated in
Stipulation Attachment 3 hasbeen established.

Rider DR shall be approved as a mfiechan

teasonable and prudently ineurred storm restoration costs
relativé o the September 2008 Windstorm agsociated with
Hurricane Tke only. Recov Ty ! shall be limited to the operating
cots identified in para 16 of Duke's December E’?. 2008,
nigtion. fot approval of a.change in ‘adcounting tretl which
motion was approved by the Comm ssiononlanﬁary 14, 2009.

The wider shall jnitially be set at zeto: Following the
Comumission's approval of this stipulation, Puke may file a
separate application o establish the initial level of Rider DR-and
shall docket, with its Rider PR application, all supporiing
documentation. Duke will bear the burden of prnof of
demoristrating that the costs were prudently incurred and
reasonable. Staff and any other interested par’am may file
comements on the application within 60 days after Duke dockets
the applicatien. ¥ staff or any other interested party fles an

13
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objection that is ot ressived in the opindon of the o’b;ecﬁng
party within 30 days theveafter, ahgarmg process, including
pportunity for discovery and presentation efﬁﬁumony;mﬂbe
lishied, in order to allow the parties to présent evidence-to
the Commyssion,

The parties will not oppose Duke's request to eliminate its
ciistomer-owned street hgﬁhng rate SC tariff,

re,pﬁﬂ,exceptfhaiﬁideD sacity 1

to the Greater’ C‘meinnatl Healﬂl Coundil member
hospitals’ exiating load through 2011, consistent with ‘the
stipitlation in Case No. 08:920-EL-850 et al. (ESP ¢se).

The parties'will support the withdrawal from this case of Duke's
request to climinate Rider SC and agree to the continuation of
Rider SC as.effective pussuant to the stipulation in the ESP case.

The: p: "?éswﬂk mppe:tﬂmrecommmdamn of staff; set forth
' umlbadreqiﬁ:remmt

Du‘ke‘shéll mplemmt ﬂterafén a‘ll‘l:honz,éﬂ by thie Commiission
I the renderéd basis, effective upon

Commissien approval

A dlectric distribiion uncollectible expense rider (Rider UE-
ED) will be created. Rider UE-ED shall recover incremental het
uncollectible expense (above the baseline amount established in
the test period as reflected on Stipulation Aftachment 4) related
to Duke's provision of electric distribution service and all
percentage of income payment plan (PIFP) installtient
payttierits tot recovered through the universal service fund
rider (USR) orfrom the cusiomer ngtof any unused fowincome
credit fandsas described in paragraph 14-of thestipulation. The
amicunts-in the rider, exclisive of PIPR, will (miy be collegted
ffom ‘the class that created the bad debt expense. Bad: debt
expense associated with PIPP anicoMectibles will be allocated in

<10-
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(15)

(16)

the manner of the universdl service fund rider. Duke may
recover any installment payment amounts, not recovered
through the USR or fron: the custotner, through Rider UE-ED'
whm'e Du&e dmmstmtes that 11 ' ]

gelin murredafbetﬂteeffecuvedaieaf&mrate incraase
granted in these proceedings. Dike will not accrue carrying
charges on thie monthly untecovered balance of incremmertal net
uncollectible experise and PIPF installment paymenits for which
recovery is sought through Rider LE-ED. Duke shall make
annual filings for Rider UE-ED, Whmh shail be subject to a
review and truesitp proceeding before the Commission. All
interested parties will have the nght to due process, including
an Qppartumty for imwery, ‘hearing, and Cammisswn

Isawpense such audit will be wnaucted
dﬂechﬁnofﬂaﬁandtheceat of the audit will be
.rﬂwvmblb through Rider UE-ED: Duike shall include, within
24 e provider tariff, the formula

13 vuine the discount at which it purchases
receivablesfroi: comp&ﬁﬁw retail electric serviee providers.

The agreement reached with Kroger, Inc., in the ESP case, shaill
be extended for an additional 90 days from the Commission’s
approval of the stipulation.

Dhuke and the cify-of ¢ Cmcinnah will enter into 8 PA agreement
that clarifies hat the city of Cinclrnati will not be responsible
for paying PA fees for existitig 0r new sttachments that are
wade i accordance with the processes sst forth in the
stipulation: All other Ohio politicsl subdivisions shall be
exempt from paying aftachment fees, provided that such
municipalities titnely remove life safety signs, eqiipment, and
fights from Diike’ s utility poles, enter into PA agreements, or
otherwise submit to an application and permit process for any
future pole attachments; submit any exsting, non-permitted
sttachments to an application and permiit process; and timely
correct any attachmients that violste applicable regulations. The
foregone revenue from these exemptions will not be recoverabie
from other customers.

11-
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{7  Upio 10,000 eiectnc custorviers who ave at or below 200 percent

(18)

(19

0}

@)

of thi poverty levél and who do-not participate in the
PIPP pmgram shaIl be-etititied to receive electric service under
rate R5LI (regarding residential fow income) and:teceivea $1.00
per-month credit. All gas customers who are currently eligible
for Duke's low: income credit gas program will be autornatically
errolled in Duke's low income electric progranmi and will be
credited the $4.00 per month on their electric bill. To the extent
that Jess that, a totdl of $40,000' 15 credited to customers during
eachmenth, the excesb: of the monﬂﬂy pmeeeds shall: be used to

eollected_ﬁuwgh Ruien: ¢ ED

Diike: shall provide $200,000 per year for four years toward a

- et PWC wzll design and manage, employing its
propriétary tools, testing a range of. homeehergy improvements
and foeusing on-critital iome repaive and energy efficienicy, for
efigible lowsincome residential consumers in Duke's service
territory. PWC will report to Duke and. other parties regarding
the resuits of this project.

To assist with the implemeiitation, admirdstration, staffing, and
outreach of 1ts mmme credit prograim, Thike shall contribiite a
total of $50:000 0 per year for four years, o be paid émecﬂy o
identified agencies, with OPAE and such agencies dgreeing to

the amounts to be distributed to each agency. Such funding

Y o used for the purchase or development.of-a market
research datshase, in onder to more eéffectively target
parficipanits-for low-income programsin Duke's territory.

All other elements in Dike's apphcahans itt these proceedings
shall be resolved as set forth in the staff report. Duke shall
allow the payment of electric. account deposits by residential
custoniers i installments, over thice consecutive months, and

will not seek recovery from customers. for the billirig and or

information technology costs assomated with the change. Duke
will use its best efforts to ef ' tlsnschangebulwnll
complete the process no later flmn - 31, 2009,

Dike will correct the phone aumber for OCC's call center on
both gas and lectric disconnect notices: immediately.

12~

16



D8-709-EL-AlR et al. 13

D.  Consideration of fhe S

Rule 4901-1-30, O:A.C,, authorizes paties o Comnnissl

stipulations. Alfhough ot binding on the Commission, the terms of such agreements are
accorded substantial weight. See Consumers” Counsel'v, Pub, Uik, Comm., 64 Ohio St:3d 123,
al 195 (1992), cifing Akron v: Pub. U], Comm., 55 0hio 5t.2d 185 (1978).

Co « O-El~AIR (April 14, 1994); Western Reserve Telep :

230TP-ALT (March 30, 1004); Okio Edison Co., ‘Case No. F1:698-EL-FOR et al
(Decémber 30, 1993); Cleveland Electric Hium. Co;, Case No. 88-170-EL-AlR (January 30,
1989); Restatement of Accounts and Records (Zimimer Plant), Case No: 84-1187-EL-UNC
(Novemiber 26, 1985). ‘The tltimate issue for our consideration i whisther the agreement,
whiich embodies eonsiderable time and effort by the signatory parties, is teasonable and
sheuld be adopted. In considering the reasonableness of a stipulation, the Commission
hasused the following criteria;

(1) 1Is the setflement a _pfé,du;t_. of serious bargaining among
capable, knowledgeable parties?

(@) Duoes the setflomerit, 4 a package, Denefit ratepayers. and the
public ifiterest?

(3) Does the setflement package viclate any imporfant regulatory
pringiple or practice? '

The Ohio Supreme Court has endorsed the Commission’s analysis using these
eriteria to resclve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers. of Ohio Pewer Co. v, Pub. LIkl Comin., 68 Ohio St.3d 547 (1994) {citing
Consumers' Counsel, supra, at 126), The court stated in that-case that the Commission may

place substaritial weight on the terms of a stipulation, even though the stipulation does not

bind the Commission (14.).

The:signatoty parties agree that the stipulation is supported by adequate data and
infétmation, represents a just and reasonable resolution-of the issues that are proposed to
be resalved by thestipulation in these proceedings, violates no regulatory principle, and is
the product of lengthy, serious bargaining ameng knewledgeable and:capable parties ina
cooperative process undertaken by the partiesto.settle such cortested issues. (t. Ex. 1, at
2) Pavid R. Hodgdén, Capital Recovery and Financial Analysis Divisicn, Utilities
Department, testified that the setflement was a preduct of setious bargaining ameng
capable, knowledgeable parties; the settlement; as a package, benefits ratepayers-and is in
fhe public interest; and the settlement does:niot violate any vegulatory principle or practice.

17
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Ha indicated that the parties involved in the negotiations of the stipulation ifiduded
representatives of residentidl customers, industrial customers;and commercial customers.
He also indicated that the parties in these proceedin ve been involved in prior
procesdings before:thi Commission and were knowledgeable and éxperienced in utility
cases; generally; and in Duke rate setting matters, gpecifically, Mr. Hodgden noted that all
the parties were invited to participate in the negotiations. Aceording to his testimony,
some. participated in person and semie by phone, while some chose not 1o participate
directly but communicated their views by electronic mail. He indicated that the patties
put forward and discussed a variety of proposals, thatall parties had the ability to-discuss
the'isaues and presett their views, and that the settlement reflected a consensus. on the
partof the signatories to the setflement. Mr. Hodgden also-téstified that the setilement is
in ‘the public interest becayse it allows Duke the ability to earria reasonable rate of return
while holding the rate inerease to appiroximately three percent of Duke’s current total
Tetall revetive, While also providing funds 10-aid low-income customers who are not
invol¥ed. in the PIPP program and allowing customers fo pay customier deposits over a
three-montly period. (Staff Ex.2,at2-5.) |

Paul G. Siith, Duke’s Vice President, Rates --Oliio and Keritucky, testified that the
stipulation is the product of serious bargainitig among capable, knowledgeable parties,
does mot violate any important regulatory principles or practice, and will benefit
customers and the public interest. He indicated that the parties-to the stif ulation regularly
participate in rate proceedings before the Commission, are krwledgsable in regulatory
tnatters, and ‘were represented by expesiericsd, competerit counsel. Mr. Smith testified
that:there: were a total of four setflemient conferences and that all parties were invited to
] ‘regarding the:applications. He also nioted that all
of the issuss in these cases-ware.addressed duting these meetings and that the stipulation
i mprotise resulting from those discussions and represents a product of capable,
. He indicated that-the stipulation.corfiplies with 4ll refevant ard
vd-practives and is fully supported by all-of the-evidence presented

irfhier indicated that the sti mis consistent with: the principle of
St CAU: r rate designiinthiat it reduces the subsidy/excess between nearly all rate
classes in order to reduce of ¢liminate eross-subsidies between classes, Mr. Smith also
stated thiat the stipulation provides mimerous significant benefits across all customer
groups, including theavailability of three phase residential servicein areas beyond where
it is cunrently offered, a reduced depreciation rate, a lower pele-attachment charge than
supported in the application, 2 new tracking mechanism to recover uncollectible experises,
the establishment of two new low-income programs, and allowing residential customer
deposits ta'be funded overa theee-month period. (DukeEx. 9; at 1; Duke Ex. 18, at 1-7.)

among capable, knowledgeable parties. The Commission also finds that many items in the
stipulation-will benefit the ratepayers and the public interest. Specifically, the stipulation

Upon review: ccfmest?ulaﬁom we find. that it:ds the product of serious bargaining
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in these proceedings, while allowing Duke the opporfunity to earn d reasonable rate of
return, holds the Tate increase to approximately three percent of total retail revenue. It
provides an additional benefit t residential customers by giving them the ability to fund
deposits over a threesonth pericd. In addition, jt.assists low-income:customers; through
the establishment of new programs. Turther, as noted by Mr. Smith, three-phase
tesidential service is expanded, the depreciation rate is reduced, and the pole-attachment
charge is established at alower gate than was supported.in the application, Further, the
stipulation provides the importent benefit of reducing or eliminating cross-subsidies

vegard fo aurreview of thestipulation,  there1s no evidenceithat it-violates any segulatory

Accordingly, we find that the shymﬁnen entered into by the parties should be
approved and adopted. ‘Duke shall have the necessary accounting authority to fulfill the
terins of the stipulation.

As agreed to by the parties to the stpulation; the date certain value of Duke's
property used and useful in the rendition of electric s eemmtam pocbe E"’The
Comumission finds the ratebase stipulated by the parties tombe viee 1o bmlema@-ip? e
.adQE’FﬁT‘rEe%1;1;&&0::;@%3963,?3?{}39%as;ﬂi"e"fate basefor purposes of these proceedings

This stipulation tecommends that rates be approved that would enable Duke to earn
Hﬁtﬁe.df eturn.of 861 percent. The Commission finds that-atate of etirn of Bi61 percen:
i fair and reasonable for Duke and should be authorized for purposes of these & percent

Applying a Tate of teturn of 8:61 perceat to the value of the used and useful
“property as ‘of the date certair results in required operating income of md%zm?‘ et
thie stipulation, the parties agreed that the adjust ed‘f?‘ﬁ;f‘“;ﬁ%{}g{ﬁ meura of e dring the
g income deficiency of $35,222434,

st year was $47,759,653. This results in an operatin :
which, when adjusted for uncollectibles and taxes, fésults in ani income deficiency of

$55,300,000 and, therefore, a recommended revenue:| A | o

firid that & teverue increase of §55,299,335 is reason Hie and should beappmved

1 We interpret the language of paragroph three of the-stipulation to mean that —
depreciation rates set forth in the staff repott; miodifled so that such rates do not reflect depreci m“
obj se on plant that will be fully depreclated by the end of the test year, af set forth in OCCs

jections. -
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EEFECTIVE DATE AND TARIFES

As paxt of ifs-investigati fon in. this matter, the staff reviewed Duke's various vates
and charges, and the provisic erms and conditions of service. As part of the
stipidation, the parties filed pmpased tariffs fhat reflect theé rates, at the revenue
requitement agreed o by the stipulating parties, as ‘well as the remaining tariff matters
agreed to by the parties. The Commission hay reviewed the p propased tariffs and found
that they comectly incorporate the provisiens of the stipulation. Therefore, :
Commission finds that Duke should file, invfinal form, four mmplete, printed copiés of the

.ﬁnal tariffs wrth the Cﬂm:mss:on & dod dwlmon, ten wrrh ﬁus order Dauke'

(1)  Dukeis an electric light company-within the meaning of Sections
4905.08(A)4) and 4928.01(A)(7), Revised Code; and, as such, is a
publicutility as defined by Section 4905.02, Revised Code, subject to
the ;unsdlehan and supervision of the Cominission. Duke is:also-an
electric utility within the meaning of Secfion 4928.01(A)(6), Revised
Code.

{2)  OnjJune 25, 2008, Duke filed a natice of intent to file an application
f.r an increase in rates for electric distribution service for its service

3y  Also on Jurfe 25, 2008, Duke: requested watvers of various standard
filing requirements contained in Rule 4901-7-01, Appendix A,
Chapter 11, O.A.C. Duke’s waiver requests were granted on Jily 23,
2008,

(4) Duke requested that the test year begin January 1, 2008, and end
December 31, 2008, and that the date certain be March 31, 2008. By
enitry of July 23, 2008, the Commission approved the requested date
certainand test year,

(5)  On July 25, 2008, Duke filed applications, in Case Nos, 08-709-Ek-
AIR, 08-710-HL-ATA, and 08-711-EL-AAM, to increase its electric
disttibution rates, effective April 1, 2009, for tariff approval, and for
approvalof a-change: tnaccounting methods.
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By entry of August 12, 2008, a technical conferenice concerning the
rate case and related applications was scheduled for August 21,
2008.

On September 10, 2008, the Commission issued an eniry that
sccepbed the applications for filing asof July 25, 2008.

On April 30, 2009, proofs of
iy ithe: docket: together wi

blication of the application were filed
‘miotion for admission as a late-filed

By entry of September 12, 2008, Case Mo, 06-718-EL-ATA was
consolidated with the rate cases.

On Deceirlber 22, 2008, Duke filed 2 motion for approval of 2 change
in actounting methods to defer and create a regulatory asset for
storen restoration costs incurred during the test year and a recovery
mechanism for storm restoration casts.

By enitry of January 14, 2009, the Commission approved Duke*
application to modify accounting procedures to defer incremental
operation and. maintenianice: costs related to the: Septembér 14, 200&,
wind stormi service restoration expensés with carey st
however, the reasonableness-and recovery of said deierred amounts
would be examined:and addressed it a future procesding.

27,3009, staft filad ita staff report.

By entry dated February 5, 2009, persons wishing to file objections to

thie staff report-and those wishing to intervene were directed to file

migtions: to intervene by Febmaty 26, 2009, T

scheduled a preheating conference for March 17, 2009, and the
wtinty hearing for March 31, 2009.

evideritian
Intervenhonwas granted to OCC’. Kroger, PWC, GCHC, the city of

Motions to admit David C. Rincbolt, Gardner F. Gillespie, and
Pamela H, Sherwmd to prachice pro hac vice before the Commission
in this proceeding were granted on February 5, 2009.

.bLeCﬁons to the staff report were filed by M, Lam on Febr

'OPAE PWC OCTA, anid- OCC on Februaly 26, 2009

A7-

s entry also
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Acprehearing conferenice was held on March 17, 2009.
Thie gvidentiary héarings were held on March 31, 2009, and Jupe 17,
oy :

Three loeal publrc heanngs were held at various locations from
March 16, 2009, through March 24, 2009, pursuant to published
notioes. Appm:dmate!y 51 miembers of the public attended the three
public hearings and gave:sworn testimony.

A stipulation was filed and admitted into evidence on March 31,

2009,

The valie of all of the company’s jurisdictional property tsed and
useful for the rendition of elechsm distribution. service to their

cistomers affected by thxs applmahen determined in accordance
‘with Section 4909.15, Revise

Code s not-Tess tham $963,787,307.

The current nef ‘operating income for the 12-month periocd énded
December 51, 2008, is $47.759653. The met operating income
reatized by Duke represents a rate of return of 4.96 percent. The
stipulating parties have recommended a rate of return of 8.61
percent.

A rate of return of 496 percén’t is msufﬁc:tmt to provide Duke
teasoniable compensation for the service it provides.

A rate of return of 861 percent is fair and reasonable under the
cirqumistances presented by these cases and is sufficient 1o provide
Diude just mmpmsahon ‘and retarn on the value-of its proper
and usefulin furnishing elects

A rateof return of 861 percent applied to the jurisdictional rate Tane
of $963 7:307. results in allowable net operating income of
$82.962:087. This results ift an opetating ncote. deficiency of
$35222,434 ‘which, when adjusted for uncollectibles and faxes,
resultsin a revenue increase of $55,299,335.

tric distribuition service §o'its Customers,

@

Dukes a;:phmhm fo Increase rates was filed purSuant o, and this
ommission hasjurisdictiont of the application under, the provisions
of Sections 4909:17, 4909.18, and 4909,19, Revised Code, and the

application compliea with the requirémerits of these statutes.

18
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(2) A staff investigation was condueted, reports of that investigation
were duly filed and mailed, and public hearings were held, the
written notice of which complied with the requirements of Sections
4909:19-and 4903.083, Revised Code.

(3) The stipulation submitted by a mejority of the parties, and
supported by staff, s reasonable and, as indicated herein, shall be
adopted i its entirety.

(@) The existing rates and charges for electric distribution service are
ingfficient:to provide Duke with adequate net annualcompensation
and return on s property used and useful in the provision of
electsiedistribution service. -

{5) A rate of return of 8,61 percent is fair and reasonable under the
ircumstances of this case and is sufficierit to provide Duke just
compensation and retumn on its property used and useful in the

- provision of electric distribution services to.its customers.

{6)  Duke is autherized fo withdraw-its curtent tariffs and to-file; in final

form, revised tariffe as approved by the Comuriission herein.

ORDER:
ORDERED, That the stipulation be adopted in its-entirety, It is; further,
ORDERED, That the application of Duke for authority to increase its rates and
charges for cleciric distribution service, and related applications consi .E d‘”:f o e e
granted to the extent provided in this opinion and order. Itis, further; herein

_ ORDERED, Thiat Duke be authorized to file ift fisial form four complete copies of its
tariffs consistent with this opinion.and ordgr_? andha ‘camgel. andmﬁid.raw its s_ugersedad‘:

tariffs upon the effective date of the revised turiffs. Onecopy shall be filed withr this case

docket, onecopy shall be filed with Duke's TRF docket, and the remiaining
be designated for distributionto the rates and tariffs division.of the Comumissic
departroent. Ditke shall also update its tariffs previously fled electronically with the
Comsnission’s docketing division. Itis, further, '

ORDERED; That Duke shall notify:its customers.of the changes tothe tariffs via bill
rmessage or Bill insert withifi 30 days of the effective date of the revised tariffs. A copy of
this cigtomer notice shall be submitted to the Commission’s Service Monitoring and

23
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Enforcemernit Departinent;. Reliability and Service Analysls Division; at least 1) daycs prior
toite:distribution to qustomers. It:is, fiiither,

@RDEREB That theﬂeffechve date ﬁf the I'I;Wiﬁad tariffa:aball be-a date niot-catlier
' + uipori which Four complete copies of final

tax;ﬁs @ ﬁle;:l with the Comitei oh; arcd dhe: date onwhich the: pwposed custonier notice
isfiled with the Cotitiission. The fevised tariffs shall be effective for services renidefed on
orafter such effective date. 1tis, further,

24
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