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INTRODUCTION

Duke Energy Ohio, Inc.'s (Duke-Ohio) efforts to restore utility service following a

bad windstorm may be laudable but that does not justify the costs of such efforts for rate

recovery. Duke-Ohio wants its customers to pay some costs. It could not explain why

they should, so the Public Utilities Commission of Ohio (Commission) said no. This case

is just that simple.

The Commission's task is to be the finder of fact in cases before it. In the case

below, the Commission held a hearing, took conflicting evidence, weighed it, and

reached a decision. Appellant asks this Court to assume the Commission's role of

weighing the evidence and establishing rates. The Court has repeatedly rejected such

requests and should do so here.



STATEMENT OF FACTS AND CASE

A major windstorm, associated with Hurricane Ike struck Duke-Ohio's service

area, as well as those of Duke-Kentucky and Duke-Indiana, with hurricane force winds in

September 2008. Duke-Ohio Ex. 2 (Direct Test. of J. Mehring) at 2, Appellant's Supp. at

57; OCC Ex. 1A1 (Direct Test. of A.J. Yankel) at 5, Appellant's Supp. at 274.2 The

storm caused substantial damage and resulted in Duke-Ohio and its affiliates, Duke-

Kentucky and Duke-Indiana, implementing emergency plans to respond. Duke-Ohio Ex.

2 (Direct Test. of J. Mehring) at 2, 5, 8, Appellant's Supp. at 57, 60, 63; OCC Ex. 1A

(Direct Test. of A.J. Yankel) at 5, Appellant's Supp. at 274. Working with affiliates and

private contractors, Duke-Ohio spent 9 days restoring service. Duke Ex. 2 (Direct Test.

of J. Mehring) at 6, 8, Appellant's Supp. at 61, 63. The restoration involved the employ-

ees of Duke-Ohio, its affiliates, and private contractors working in multiple jurisdictions.

OCC Ex. lA (Direct Test. of A.J. Yankel) at 30-41, Appellant's Supp. at 299-310. Duke-

Ohio set-up an accounting system to capture costs and instructed workers to charge a

particular code for activity in each jurisdiction, intending to sort it later. Id. at 28,

2

Per the official transcript, the public, non-confidential version of OCC witness
A.J. Yankel's testimony was accepted as "OCC Ex. 1B." However, appellant denoted
this testimony as "OCC Ex. 1 A," and referred to it as such throughout its merit brief. For
purposes of this brief and for consistency, we will also refer to the public version of A.J.
Yankel's testimony as "OCC Ex. 1A."

References to appellant's supplement are denoted "Appellant's Supp. at _;"
references to appellant's appendix are denoted "Appellant's App. at _;" references to
appellee's appendix attached hereto are denoted "App. at _;" references to appellee's
supplement are denoted "Supp. at - ."
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Appellant's Supp. at 297. Confusion resulted and disputes existed. Id at 28-4 1, Appel-

lant's Supp. at 297-310.

In July 2009, the Commission approved a stipulation submitted by Duke-Ohio and

other parties resolving a Duke-Ohio rate case. In the Matter of the Application of Duke

Energy Ohio, Inc. for an Increase in Electric Distribution Rates, Case No. 08-709-EL-

AIR, et al. (hereinafter Duke 2008 Rate Case) (Opinion and Order) (July 8, 2009), App at

5-24. The stipulation provided for a Distribution Reliability Rider (Rider DR-Ike) as a

mechanism for Duke-Ohio to recover, from ratepayers, costs of responding to the storm.

Recovery was conditioned on a Commission finding that the costs were reasonable and

prudently incurred. Duke 2008 Rate Case (Stipulation and Recommendation at 7)

(March 31, 2009), Appellant's Supp. at 619-653. The Stipulation also established a

hearing process providing Duke-Ohio with an opportunity to prove it's reasonable and

prudently incurred costs, providing interested parties the opportunity to dispute those

costs, and, ultimately, providing for the Commission's determination of the company's

reasonable and prudently incurred costs. Id.

That process occurred. Duke-Ohio applied for cost recovery. Interested parties

filed comments. Ultimately, a hearing was held involving several days of testimony fol-

lowed by briefing. Conflicting evidence was submitted. Based on the evidence of

record, the Commission determined the costs for which Duke-Ohio satisfied its burden of

proof and authorized recovery of those costs. The Commission determined that Duke-

Ohio did not meet its burden of proof with regard to certain other alleged costs and

denied Duke-Ohio's requests to recover those alleged costs from ratepayers. In the

3



Matter of the Application of Duke Energy Ohio, Inc. to Establish and Adjust the Initial

Level of its Distribution Reliability Rider (hereinafter In re Duke Energy Ohio), Case No.

09-1946-EL-RDR (Opinion and Order) (January 11, 2011), Appellant's App. at 7-32.

Duke-Ohio sought rehearing that the Commission denied. In re Duke Energy Ohio, Case

No. 09-1946-EL-RDR (Entry on Rehearing at 2-10) (March 9, 2011), Appellant's App. at

33-46. Duke-Ohio then filed this appeal.

DISCUSSION

Proposition of Law No. I:

A decision of the Public Utilities Commission of Ohio will be reversed
only where it is unlawful or so unsupported by the record that it is
against the manifest weight of the evidence and results from mistake,
misapprehension, or neglect of duty. Consumers' Counsel v. Pub. Util.

Comm'n, 64 Ohio St. 3d 123, 592 N.E.2d 1370 (1992).

The Court has articulated the standard for reviewing a Commission order many

times over many years. Consumers' Counsel v. Pub. Util. Comm'n, 64 Ohio St. 3d 123,

125, 592 N.E.2d 1370, 1373 (1992). R.C. 4903.13 requires this Court to affirm an order

of the Commission unless the appellant shows that the order is unlawful or unreasonable.

Ohio Rev. Code Ann. § 4903.13 (West 2011), Appendix at 1; Consumers' Counsel v.

Pub. Util. Comm'n, 64 Ohio St. 3d 123, 125, 592 N.E.2d 1370, 1373 (1992).

Appellant bears the burden of proof in this appeal. Constellation NewEnergy, Inc.,

v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 540, 820 N.E.2d 885, 894 (2004). Appellant

must show the evidence of record does not support the Commission's factual determina-

tions to satisfy its burden of demonstrating the Commission's order is unreasonable. Id.

4



This is not a de novo review and the Court does not second-guess the Commission's

determinations. The Court upholds the Commission's determinations of fact where, as

here, the record contains sufficient probative evidence to show that the Commission's

decision was not against the manifest weight of the evidence and was not so clearly

unsupported by the record as to show misapprehension, mistake, or willful disregard of

duty. Id.

This is a heavy burden. The Court will not weigh the evidence nor will it choose

between debatable alternatives. Consumers' Counsel v. Pub. Util. Comm'n, 127 Ohio St.

3d 524, 526-527, 941 N.E.2d 757, 761 (2010); AT&T Communications of Ohio, Inc. v.

Pub. Util. Comm'n, 51 Ohio St. 3d 150, 154, 555 N.E.2d 288 (1990). The Court consist-

ently defers to the Commission's judgment in matters requiring special expertise and

judgment regarding factual matters, such as those in this case. Consumers' Counsel v.

Pub. Util. Comm'n, 117 Ohio St. 3d 289, 292, 883 N.E.2d 1025, 1028 (2008). The Court

will not substitute its discretion for the Commission's discretion. Stephens v. Pub. Util.

Comm'n, 102 Ohio St. 3d 44, 48, 806 N.E.2d 527, 531 (2004). The Court explained long

ago: "The members of this court are neither accountants nor engineers, and manifestly it

would be unfair to the litigants and to the commission for the court to pretend that it is in

a position to better evaluate the evidence and determine the difficult questions of the rea-

sonableness of the order than is the commission." City ofDayton v. Pub. Util. Comm'n,

174 Ohio St. 160, 162, 187 N.E.2d 150, 151 (1962).

Regarding questions of law, this Court has complete and independent power.

Ohio Partners for Affordable Energy v. Pub. Util. Comm'n, 115 Ohio St. 3d 208, 210,



874 N.E.2d 764, 767 (2007). Nevertheless, the Court gives substantial weight to the

Commission's determinations in areas of its expertise. The Court may rely on the Com-

mission's expertise in interpreting a law where highly specialized issues are involved

and, therefore, where the Commission's expertise is helpful in discerning the intent of the

General Assembly. Id.; Consumers' Counsel v. Pub. Util. Comm'n, 58 Ohio St. 2d 108,

110, 388 N.E.2d 1370, 1373 (1979). Additionally, this Court has noted that due defer-

ence should be given to statutory interpretations by an agency that has accumulated sub-

stantial expertise and to which the General Assembly has delegated enforcement respon-

sibility, such as the Commission. Constellation NewEnergy, Inc. v. Pub. Util. Comm'n,

104 Ohio St. 3d 530, 540, 820 N.E.2d 885, 894 (2004).

This case challenges Commission factual determinations establishing a Duke-Ohio

rate, a matter particularly within the Commission's expertise. This complex area is one

the General Assembly has entrusted to the Commission's oversight. See e.g., Ohio Rev.

Code Ann. § 4909.15 (West 2011), App. at 1. Discretionary decisions get deferential

review. In re Application of Columbus S. Power Co., Slip Opinion No. 2011-Ohio-4129,

¶11.

The Commission made factual determinations based on an evaluation of the record

evidence. This is what the Commission, by law, is charged with doing. This Court

should affirm the orders issued below.
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Proposition of Law No. II:

A Public Utilities Commission of Ohio order rejecting utility rate
recovery of certain costs because the utility failed in its burden of proof
to show the costs were reasonable and prudently incurred responding
in Ohio to a storm event will not be reversed where the evidence of rec-
ord supports the Commission's determination. Constellation New-

Energy Inc., v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 540, 820 N.E.2d
885, 894 (2004).

This is an appeal from Commission factual rate determinations. The decision

below resulted from a contested hearing on Duke-Ohio's application to recover its rea-

sonable and prudently incurred costs responding to Storm-Ike. Multiple parties presented

evidence. While the Commission found many costs Duke-Ohio sought were reasonable

and prudently incurred, the Commission disallowed costs that Duke-Ohio failed to justify

on the record. Those costs fall into three categories: 1) bonus payments to salaried

employees and associated fringe benefits and supervision costs; 2) affiliate labor costs;

and 3) private contractor costs. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR

(Opinion and Order at 9-18) (January 11, 2011), Appellant's App. at 15-24; In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 2-10) (March 9, 2011),

Appellant's App. at 34-42.

Several factors are common to the disallowed costs and they are determinative.

First, Duke-Ohio bore the burden to prove that the costs it sought to recover were reason-

able and prudently incurred. Second, the Office of the Ohio Consumers' Counsel (OCC)

objected to each of those costs and presented evidence contesting them. Third, the

Commission found the evidence presented by OCC persuasive. Fourth, that evidence of

7



record supports each of the Commission's decisions that Duke-Ohio contests. In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 9-18) (January 11,

2011), Appellant's App. at 15-24; In re Duke Energy Ohio, Case No. 09-1946-EL-RDR

(Entry on Rehearing at 2-10) (March 9, 2011), Appellant's App. at 34-42.

At best, Duke-Ohio presents a patchwork of claims and asks the Court to reweigh

the evidence. The evidence supporting the decision is far weightier and more compelling

than Duke-Ohio's arguments. Duke-Ohio's position, even in the most favorable light,

presents only an alternative result. This Court does not choose between debatable alter-

natives and such are not a basis for reversal. Consumers' Counsel v. Pub. Util. Comm'n,

127 Ohio St. 3d 524, 527, 941 N.E.2d 757, 761 (2010); AT&T Communications of Ohio,

Inc. v. Pub. Util. Comm'n, 51 Ohio St. 3d 150, 154, 555 N.E.2d 288, 292 (1990).

The Court's attention should immediately be drawn to a decided lack of record

citations accompanying many of Duke-Ohio's claims. There are no citations because

Duke-Ohio's claims are not supported in the record. Rather Duke-Ohio attempts to fill

evidentiary holes in its presentation through argument on brief which is not evidence.

Simply, Duke-Ohio failed to shoulder its burden of proof to show the costs at issue here

were reasonable and prudently incurred.

The Commission must base its decisions on the evidence of record. Green Cove

Resort I Owners' Assn. v. Pub. Util. Comm'n, 103 Ohio St. 3d 125, 128, 814 N.E.2d 829,

833 (2004); Tongren v. Pub. Util. Comm'n, 85 Ohio St. 3d 87, 89-90, 706 N.E.2d 1255,

1257 (1999). The Commission's determinations are based on the evidence of record and

supported by it. In re Duke Energy Ohio., Case No. 09-1946-EL-RDR (Opinion and

8



Order at 12-13) (January 11, 2011), Appellant's App. at 18-19. Accordingly, the

Commission's decision should be affirmed.

A. Duke-Ohio bore the burden of proof to show the costs it
sought to recover were reasonable and prudently incurred
in responding to Storm-Ike in Ohio.

Duke-Ohio bore the burden of proof to show the costs it sought to recover were

reasonable and prudently incurred. The stipulation Duke-Ohio and others recommended

and the Commission adopted so stated:

Upon approval of this Stipulation, DE-Ohio may file a sepa-
rate application to establish the initial level of Rider DR and
shall docket with its Rider DR application all supporting doc-
umentation. DE-Ohio will bear the burden of proof of

demonstrating that the costs were prudently incurred and

reasonable. Staff and any other interested parties may file
comments on the Company's application .... If Staff or any
other interested party files an objection that is not resolved in
the opinion of the interested party ... a hearing process,

including an opportunity for discovery and the presentation

of testimony, will be established in order to allow the parties
to present evidence to the Commission.

Duke 2008 Rate Case (Stipulation and Recommendation at 7) (March 31, 2009), Appel-

lant's Supp. at 625 (emphasis added).

Nothing guaranteed Duke-Ohio recovery of any cost. Id. As the Commission

described:

While the Commission agreed that the storm costs could be
deferred and reviewed at a later time to determine if the costs
were prudently incurred and thus be recovered through Rider
DR-IKE, such deferral authority was in no way a guarantee
that Duke-Ohio would be permitted to recover all of the costs,
or, in fact, any of the costs. As we stated in our January 14,

9



2009, order in the Duke Electric Rate Case, which granted
deferral authority, the reasonableness of the deferred amounts
and recovery, if any, will be examined in a future proceeding.
Since the case at hand is the future proceeding envisioned for
review of the costs, the burden of showing that the costs for
which Duke-Ohio requests recovery are reasonable and were,
in fact, incurred in the restoration of electric service for the
2008 Storm in the state of Ohio, rests solely on the company
in this case. While Duke-Ohio has provided the numbers and
a minimal level of information alleging that the labor
expenses incurred were for Ohio customers, the record
reflects that there are inconsistencies and inaccuracies in the
company's accounting procedures that the company has nei-
ther explained, rebutted, nor discounted. Given these facts,
the Commission cannot support recovery of alleged labor
expenses which the company has not proven. (Emphasis
added).

In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 17) (January

11, 2011), Appellant's App. at 23 (emphasis added). The company could recover only

those costs it proved were reasonable and prudently incurred responding to Storm-Ike in

Ohio. Id.

B. The Commission determined that Duke-Ohio failed to sat-
isfy its burden of proof to show extra, bonus, payments it
gave salaried employees and associated fringe benefit and
supervision costs were reasonable and prudently incurred.
The decision is supported by the record.

1. The Commission's determinations that Duke-Ohio
failed to show extra, bonus, payments it gave to sal-
aried employees were reasonable and prudently
incurred is supported by the record.

The evidence showed Duke-Ohio sought recovery of two types of payments it

gave salaried employees beyond their salaries: supplemental pay and regular hourly pay.

OCC Ex. 1A (Direct Test. of A.J. Yankel) at 12, Appellant's Supp. at 281. The Commis-

10



sion found that Duke-Ohio failed to satisfy its burden to show these payments were rea-

sonable and prudently incurred. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR

(Opinion and Order at 11-13) (January 11, 2011), Appellant's App. at 17-19; In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4) (March 9, 2011),

Appellant's App. at 36. The Commission's decision enjoys ample record support:

• Duke-Ohio identified "two types of direct compensation that was paid to

salaried employees because of the Hurricane Ike restoration: supplemental

and regular hourly pay." OCC Ex. 1A (Direct Test. of A.J. Yankel) at 10-

16, Appellant's Supp. at 279-285.

• The two were types of direct compensation noted by the company that were

paid to salaried employees because of Storm-Ike restoration. Id.

• Some salaried employees received both an hourly wage and supplemental

pay in addition to their salaries. Id.

• Additional salaried employees received a fixed amount of supplemental pay

only. Id.

• Other salaried employees, received pay based on the number of hours

worked only. Id.

• Salaried employees received supplemental pay totaling $855,796 and pay

based on the number of hours worked totaling $371,196. In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 12) (Janu-

11



ary 11, 2011), Appellant's App. at 18; OCC Ex. 1A (Direct Test. of A.J.

Yankel) at 10, 15-16, Appellant's Supp. 279, 284-285.

• Mr. Yankel opined that "Any extra payment to salaried employees because

of Hurricane Ike is inappropriate." OCC Ex. 1A (Direct Test. of A.J.

Yankel) at 10, Appellant's Supp. at 279. He explained, "Traditionally, sal-

aried employees are paid a base amount that is not directly tied to the hours

worked." Additionally, he noted, "Most individuals that are paid based

upon a salaried rate ... will tell you that overall they work more than a 40-

hour week in order to get their salary." Id. Mr. Yankel explained: "The

rules are different [for salaried employees as differentiated from hourly

employees]." Id. at 13, Appellant's Supp, at 282.

• Mr. Yankel opined, further, that any supplemental pay and payment on an

hourly basis to salaried employees was excessive and, accordingly, unrea-

sonable. Id. at 15, Appellant's Supp. at 284.

• The evidence also showed that, as a general proposition, salaried employees

are not paid overtime. Duke-Ohio Ex. 3 (Supplemental Test. of J. Mehring)

at 8, Appellant's Supp. at 81.

While there is significant evidence supporting the Commission's decision, the

same cannot be said or Duke-Ohio's case which does not provide any basis for individual

payments. The broad, generic claims of Duke-Ohio do not change this fact. As

Mr. Yankel testified: "Duke Ohio supplied no information or suggestion that these sala-

ried employees did anything out of the ordinary or what would be expected in order to

12



receive supplemental compensation." OCC Ex. 1A (Direct Test. of A.J. Yankel) at 11,

Appellant's Supp. at 280. The evidence did not show any factors management consid-

ered in awarding the bonuses. In effect, Duke-Ohio asked the Commission to assume the

bonus payments were reasonable and prudently incurred despite testimony that they were

"excessive" and "not reasonable." Id. at 15, Appellant's Supp. at 284. The Commission

refused.

The Commission based its decision on the evidence. In re Duke Energy Ohio,

Case No. 09-1946-EL-RDR (Opinion and Order at 12-13) (January 11, 2011), Appel-

lant's App. at 18-19. The Commission's determinations are supported by the evidence of

record and the Court should affirm them.

Additionally, Duke-Ohio's mischaracterizations do not fill the evidentiary void

associated with Duke-Ohio's application and they do not undermine the Commission's

decision. Incredibly, Duke-Ohio claims the Commission extrapolated Staff s audit

results. That is contrary to the Commission's findings and orders that found its Staff s

audit insufficient and unpersuasive; the Commission did not follow the audit. In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4, 8) (March 9, 2011),

Appellant's App. at 36, 40.
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2. The record supports the Commission's determina-
tion that Duke-Ohio failed to show recovery of
fringe benefit and supervision costs associated with
disallowed costs were reasonable and prudently
incurred.

The Commission found that Duke-Ohio failed to show $939,863 in labor loaders

[additions for fringe benefits] and $1,112,591 in supervision costs [also additions] were

reasonable and prudently incurred expenses. In re Duke Energy Ohio, Case No. 09-1946-

EL-RDR (Entry on Rehearing at 4-5) (March 9, 2011), Appellant's App. at 36-37. This,

also, is supported by the testimony:

• Duke-Ohio identified that it sought to recover "not only direct labor costs,

but labor-loaders and supervision costs based on Duke's Peoplesoft pro-

gram." OCC Ex. 1A (Direct Test. of A.J. Yankel) at 16-17, Appellant's

Supp. at 285-286.

• Amounts representing labor-loaders and supervision costs associated with

the disallowed costs paid salaried employees [discussed in the previous

sections of this brief] should be removed from the company's recovery. Id.

• An appropriate reduction from labor loaders was $939,863. Because "the

compensation paid salaried employees amounted to [a particular percent-

age] of the total direct employee payroll associated with [Hurricane] Ike, it

would be appropriate to remove [that percentage] of the labor-loaders of

$4,504,551 Duke-Ohio attached to its labor expenses." That totaled

$939,863 which "should be removed from labor loaders." In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4-5)
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(March 9, 2011), Appellant's App. at 36-37; OCC Ex. 1A (Direct Test. of

A.J. Yankel) at 16-17, Appellant's Supp. at 285-286.

• An appropriate reduction from supervision costs was $1,112,591. He

explained: "[T]he Supervision adder was [a stated percentage] of the com-

bined Loaded Labor plus Fleet amounts. With the total loaded labor

reduced to [stated amount] [for the disallowed costs paid salaried employ-

ees], the supervision adder would only be [stated amount] or a reduction of

$1,112,591." OCC Ex. 1A (Direct Test. of A.J. Yankel) at 16-17, Appel-

lant's Supp. at 285-286.

• Those amounts should be included in the reduction to Duke-Ohio's request

associated with removing the extra compensation given to salaried employ-

ees. Id.

The testimony cited above supports the Commission's determination concerning labor

loader and supervision costs that should be removed from overall labor costs the com-

pany sought to include in its rates. Id. The Commission's decision is supported by the

evidence of record, and should be affirmed. In re Duke Energy Ohio, Case No. 09-1946-

EL-RDR (Opinion and Order at 13) (January 11, 2011), Appellant's App. at 19.

Duke-Ohio asks the Court to reweigh the evidence. Duke-Ohio does not identify

any evidence compelling a different conclusion. Far from it, the company does not, and

cannot, identify anyone testifying Mr. Yankel was wrong or that the calculation he pro-

posed was inappropriate. Duke-Ohio merely noted the existence of labor loaders and

supervision costs in its recovery request. Duke-Ohio Ex. 2 (Direct Test. of J. Mehring) at
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9, Appellant's Supp. at 64. The company did not describe or demonstrate a method to

calculate them or even identify the amounts associated with them. Id. Simply, the com-

pany does not identify any evidence with greater weight than the unrebutted testimony

directed at the relevant issue, which the Commission relied on.

Even the company's few references to documents do not satisfy its burden of

proof. The company does not identify any record explanation of the documents, the data

they contain, or how the data might be manipulated. Additionally, Duke-Ohio is wrong

when it claims Mr. Yankel did not consider a $800,461 reduction in his recommended

calculation. His testimony shows he considered it. OCC Ex. 1A (Direct Test. of A.J.

Yankel) at 21, Appellant's Supp. at 290. In sum, the company's arguments do not com-

pel a result different from that supported by the evidence of record the Commission relied

on.

The Commission's determinations resulted from the evidence of record and they

are supported by it. They should be affirmed.

C. Duke-Ohio failed to justify recovery of all aftiliate labor
costs as reasonable and prudently incurred.

The Commission determined "Duke-Ohio did not sustain its burden to prove that

all affiliate-related costs which it claimed should be recovered through Rider DR-Ike." In

re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January

11, 2011), Appellant's App. at 20. Specifically, the Commission found Duke-Ohio failed

to satisfy its burden of proof as to a portion ($1,371,657) of the approximately

$7,650,000, it sought in affiliate-related costs. Id. The evidence of record supports this
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determination. Id. at 13-14, Appellant's App. at 19-20. Accordingly, the Court should

affirm the Commission.

1. The Commission's determination is supported by
the evidence of record.

a. The evidence of record shows that Duke-Ohio failed
to prove that all affiliate-related labor costs it pro-
posed were reasonable and prudently incurred
responding to Storm-Ike in Ohio.

The evidence of record supports the Commission's determination that Duke-Ohio

failed to show all affiliate-related labor costs it proposed were reasonable and prudently

incurred. Once again, the testimony of OCC witness Yankel proved persuasive to the

Commission:

• Duke-Ohio's request for affiliate labor charges was excessive. OCC Ex.

lA (Direct Test. of A.J. Yankel) at 17-21, Appellant's Supp. at 286-290.

• Those charges were significant, representing approximately 50% of Duke-

Ohio's request for internal labor charges. Id.

• That utilities were compensated, already, for their employee costs in the

regular rates they charge ratepayers. Id.

• The utilities were compensated for their employees' services responding to

Storm-Ike in any jurisdiction by their ratepayers. Id.

• The recovery should be a net amount as opposed to the gross amount Duke-

Ohio sought. Id.
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• Duke-Ohio's recovery for affiliate labor costs should be reduced by Duke-

Ohio's charges to other Duke-Ohio jurisdictions for the services of Duke-

Ohio employees in those jurisdictions responding to Storm-Ike. Id. at 19-

20, Appellant's Supp. at 288-289.

The Commission agreed and adopted Mr. Yankel's recommendation. In re Duke Energy

Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January 11, 2011), Appel-

lant's App. at 20.

Additionally, evidence showing that Duke-Ohio was charged more for affiliate

employee services than other affiliates rendered the company's request even more sus-

pect. Tr. Vol. I1I at 361, 363, 366-367, 374-376, Supp. at 11, 12, 13-14, 16-18. Evidence

showing Duke-North Carolina, in particular, charged Duke-Ohio more than other affili-

ates for the same employee services suggests those charges were not reasonable or pru-

dently incurred. Id. Moreover, the evidence showing Duke-Ohio was charged overtime

rates while other affiliates were charged regular-time rates suggests those charges, also,

were not reasonable or prudently incurred. Id. at 368, Supp. at 15. The difference in

charges suggests the costs were not reasonable or prudently incurred, supporting the

Commission's determination.

Finally, Duke-Ohio stands to obtain a windfall if they prevail on this issue. The

reason is easy to see. Ratepayers pay for the services of Duke-Ohio employees even

when those employees are sent to work in another state. If ratepayers must also pay for

the services of replacements for those workers, ratepayers are paying twice, once for the
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employee and again for the replacement. Ratepayers should not have to pay twice to get

a job done once.

In sum, the record supports the Commission's decisions that Duke-Ohio failed to

show the gross amount it sought was a reasonable and prudently incurred cost and the net

approach resulted in a reasonable and prudently incurred amount. In re Duke Energy

Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January 11, 2011), Appel-

lant's App. at 20.

b. The evidence of record supports the Commission's
determination of the amount Duke-Ohio should
recover for its affiliates' labor charges.

To make the discussed adjustment, from gross to net, the Commission needed to

determine the amount representing Duke-Ohio employees working in affiliate jurisdic-

tions. OCC's witness Yankel's testimony provided the support for the Commission's

determination. He testified:

. $1,371,657 was an appropriate amount associated with Duke-Ohio's

employees working in affiliate jurisdictions to use in the netting calcula-

tion. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and

Order at 14) (January 11, 2011), Appellant's App. at 20; OCC Ex. 1A

(Direct Test. of A.J. Yankel) at 19-20, Appellant's Supp. at 288-289.

. It is an estimate, but a justified estimate, because Duke-Ohio refused to pro-

vide the amounts of its actual charges for its employees work responding to
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Storm-Ike in affiliate jurisdictions. OCC Ex. 1A (Direct Test. of A.J.

Yankel) at 17-20, Appellant's Supp. at 286-289.

• He based the estimate of the Duke-Ohio charges for work in Kentucky on

Duke-Kentucky's response to a Kentucky Public Service Commission Staff

data request in which Duke-Kentucky claimed charges for Duke-Ohio work

in Duke-Kentucky's jurisdiction were $307, 872. In re Duke Energy Ohio,

Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January 11, 2011),

Appellant's App. at 20; OCC Ex. lA (Direct Test. of A.J. Yankel) at 19,

Appellant's Supp. at 288.

• He testified his estimated for the work of Duke-Ohio's employees in Duke-

Indiana's jurisdiction according to a ratio of Duke-Indiana's total storm

costs to those of Duke-Kentucky. OCC Ex. lA (Direct Test. of A.J.

Yankel) at 19-20, Appellant's Supp. at 288-289.

• Accordingly, he applied that ratio to the Kentucky costs to arrive at an esti-

mate in Indiana of $1,063,785. In re Duke Energy Ohio, Case No. 09-

1946-EL-RDR (Opinion and Order at 14) (January 11, 2011), Appellant's

App. at 20; OCC Ex. 1A (Direct Test. of A.J. Yankel) at 19-20, Appellant's

Supp. at 288-289.

• He then combined the two results to determine the $1,371,657 amount he

recommended. OCC Ex. 1A (Direct Test. of A.J. Yankel) at 20, Appel-

lant's Supp. at 289.
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Duke-Ohio did not rebut the figure Mr. Yankel proposed. The Commission adopted it.

In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January

11, 2011), Appellant's App. at 20.

Indeed, the evidence supports the Commission's determination that "Duke-Ohio

did not sustain its burden to prove that all of the affiliate-related costs which it proposed

should be recovered through Rider DR-Ike," Id.

2. Duke-Ohio asks the Court merely to reweigh the
evidence, second-guess the Commission's decision,
and substitute the Court's discretion for the Com-
mission's discretion.

Duke-Ohio asks the Court to reweigh the record evidence. Duke-Ohio challenges

the testimony's factual basis all the while ignoring that it refused to provide actual data

when OCC witness Yankel requested it. OCC Ex. 1A (Direct Test. of A.J. Yankel) at 17-

20, Appellant's Supp. at 286-289. Duke-Ohio had multiple opportunities to provide evi-

dence it deemed relevant but did not provide any rebutting evidence the opinions and

testimony of Mr. Yankel. Duke-Ohio cannot complain now about its decisions and the

weight the Commission accorded the evidence of record. The Commission found Mr.

Yankel's testimony, arguments, and rationale to be reasonable and compelling. The

Commission's decision is supported by the best evidence of record and Duke-Ohio's

argument does not change that.

Duke-Ohio's unsupported claims do not alter the evidence supporting the

Commission's decision. Duke-Ohio did not provide testimony supporting any charges to

other states. Moreover, the data bits Duke-Ohio cited do not outweigh the evidence the
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Commission relied on; they do not even support the company's claims. Those bits did

not warrant testimony explaining them or identifying and interpreting the data within

them or explaining how to manipulate that data. Accordingly, their meaning is uncertain.

Additionally, the associated citations do not show accounting adjustments and they do

not show the monetary figures Duke-Ohio claims. The reference to Duke-Ohio 8A is an

OCC discovery. Duke Ex. 8A at 1, Appellant's Supp. at 106. The rest of the document

is approximately 140 pages of unexplained colunms. The reference to OCC Exhibit 14

contains a single number that Duke-Ohio relies upon, 1182, but it is not an amount of

money as Duke-Ohio claims. OCC Ex. 14A at 18, ln. 1028, Appellant's Supp. at 499. It

appears under a column labeled "Reg. Hours." OCC Ex. 14A at 1, Appellant's Supp. at

482. Duke-Ohio's confused effort that misapplies another party's exhibit does not con-

tradict any of the Commission's findings or any evidence supporting them and they do

not provide a basis for reversal.

3. Duke-Ohio's affiliate agreements do not control the
Commission's decision and the Court should not
reweigh the evidence regarding them.

Duke-Ohio argued its affiliated agreements somehow affect recovery, even though

they are not mentioned in the order or stipulation establishing the rider.

Duke-Ohio's affiliate agreements do not control the Commission's decision as

Duke-Ohio suggests. The agreements were not even before the Commission as Duke-

Ohio chose not to introduce them. Nothing in the Commission's Order establishing rider

DR-Ike or the Stipulation the Order adopted support such a claim. Duke 2008 Rate Case
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(Opinion and Order at 9-10, 19) (July 8, 2009), App. at 13-14, 23; Duke 2008 Rate Case

(Stipulation and Recommendation at 7) (March 31, 2009), Appellant's Supp. at 625.

Neither even mentions Duke-Ohio's affiliate agreements. Id. Under the process Duke-

Ohio agreed upon and recommended to the Commission, the Commission's determina-

tion of reasonable and prudently incurred costs controls the outcome of the proceeding.

Id. Nothing imposed any special limitation on the Commission's discretion. Id. Accord-

ingly, Duke's affiliate agreements do not control the Commission's decision. In re Duke

Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 6) (March 9, 2011),

Appellant's App. at 38.

Moreover, the Commission's decision does not affect the affiliate agreements. Id.

The Commission's decision does not direct Duke-Ohio to modify its affiliate agreements.

As the Commission stated, its "determinations in this case in no way affects the com-

pany's affiliate transaction agreements or how the affiliates credit each other for work

performed." Id.

D. Duke-Ohio failed to show the third-party contractor costs
it sought were reasonable and prudently incurred
responding to Storm-Ike in Ohio.

1. The record supports the Commission's determina-
tion that Duke-Ohio's reliance on Staff s audit is
not persuasive and did not satisfy Duke-Ohio's
burden of proof.

The Commission found that its Staff s audit did not modify or discharge Duke-

Ohio's burden to show the private contractor costs the company sought to recover were

reasonable and prudently incurred responding to Storm-Ike in Ohio. In re Duke Energy
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Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4, 8) (March 9, 2011), Appel-

lant's App. at 36, 40. The Commission discussed the audit's weaknesses that led to its

determinations. Id. The Commission found the audit reviewed only a very small portion

of Duke's expenses. Id. The record showed its Staff sampled and reviewed "a couple

hundred" of more than 8,000 expense items. Tr. Vol. I at 135, Supp. at 3. That equates

to 2.5% of the expense items, a small portion. That meant the audit did not review 97.5%

of Duke-Ohio's expense items, the vast majority.

The evidence of record additionally showed the audit ignored the unaudited

expenses. The audit did not attempt to extrapolate the results of the limited review to the

unaudited 97.5% of the expense items. Id. at 141, Supp. at 6. Staff did not attempt to

employ a sampling methodology allowing for an extrapolation. Staff did not follow a

sampling procedure with more specific criteria than what the investigator considered an

appropriate expense item to investigate. Wh.ile Staff's investigator tried to look at larger

expense items, he did not follow a statistical sampling method. Id. at 139-141, Supp. at

4-6. Accordingly, the audit did not indicate anything about the overwhelming majority of

Duke-Ohio expense items.

Staff admitted the possibility of undiscovered discrepancies as the Commission

found. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 4, 8)

(March 9, 201'1), Appellant's App. at 36, 40; Tr. Vol. 1 at 100, Supp. at 2. The existence

of such additional discrepancies is the only logical conclusion from the evidence; the dis-

crepancies Staff found in its limited sampling suggest only that more discrepancies exist

24



in the unaudited expenses. The lack of an attempt to extrapolate the audit results evi-

dences such discrepancies went unaddressed.

The Commission reviewed its Staff s audit objectively and did not find it to be

persuasive. Duke-Ohio's apparent reliance upon Staff s recommendations that were

rejected by the Commission obviously does nothing to satisfy Duke-Ohio's burden of

proof. Id.

2. Duke-Ohio failed to show that private contractor
invoices designating Duke-Indiana and Duke-
Kentucky as the responsible affiliate were reasona-
ble and prudently incurred expenses of Duke-Ohio.

It would seem self-evident that Duke-Ohio must incur costs for its customers to be

responsible for them. Nevertheless, the company seeks recovery of $2,748,442 associ-

ated with invoices indicating Duke-Indiana and Duke-Kentucky as the responsible affili-

ate, not Duke-Ohio. In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Entry on

Rehearing at 7-8) (March 9, 2011), Appellant's App. at 39-40. The record did not even

show that the costs reflected in those invoices were incurred in Ohio. Id at 8, Appellant's

App. at 40; OCC Ex. lA (Direct Test. of A.J. Yankel) at 29-30, Appellant's Supp. at 298-

299. In fact, the evidence of record rebutted Duke-Ohio's responsibility for, and payment

of, those invoices. OCC Ex. lA (Direct Test. of A.J. Yankel) at 29-30, Appellant's Supp.

at 298-299.

The record showed the invoices listed Duke-Indiana or Duke-Kentucky as

"PayCo" or "Pay Company." Id. at 29, Appellant's Supp. at 298. According to Duke-

Ohio, part of the "financial system that is tied with responsibility" automatically assigned
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those designations. Tr. Vol. III at 333-334, Supp. at 8-9. Despite Duke-Ohio's contrary

claims, that suggests, at least, the financial system recognized reasons to identify Duke-

Indiana and Duke-Kentucky as the responsible entities, not Duke-Ohio.

Beyond that, additional evidence showed Duke-Ohio did not pay the invoices.

OCC Ex. 1A (Direct Test. of A.J. Yankel) at 29-30, Appellant's Supp. at 298-299. The

evidence showed Duke-Ohio did not identify any of those invoices on its "detail list of

invoices paid for contract labor," responding to a Staff Data Request. Id. The absence of

the invoices from that list shows Duke-Ohio did not pay the invoices and led OCC's wit-

ness Yankel to recommend the invoices should be removed from Duke-Ohio's recovery

request. Id. at 30, Appellant's Supp. at 299. At the very least, the absence of the invoices

from that list contradicts Duke-Ohio's claim for recovery and requires affirmative evi-

dence substantiating the claim, evidence Duke-Ohio did not provide. Accordingly, the

Commission's decision is based on, and supported by, the evidence of record, as well as

the lack thereof.

The company's testimony in this regard is unconvincing. Duke-Ohio's witness

Clippinger's testimony did not show Duke-Ohio incurred all the contractor expenses it

sought. Ms. Clippinger's testimony addressed only the "PayCo" designation. It did not

address all the evidence showing Duke-Ohio did not incur the contractor expenses and it

did not provide affirmative evidence Duke-Ohio incurred the expenses. Ms. Clippinger's

testimony attacked only a portion of the evidence the Commission relied on.

Additionally, the significance of Ms. Clippinger's testimony is a matter of weight

and Ms. Clippinger demonstrated little knowledge about the "PayCo" designation. She
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claimed, incredibly, Duke-Ohio's financial system assigns meaningless designations to

financial information. Tr. Vol. III at 334, Supp. at 9. She acknowledged Duke-Ohio's

financial system automatically assigned "PayCo" designations stating "there is a table in

the financial system that is tied to financial responsibility and it will automatically gener-

ate PayCo for any transaction." Id. She then claimed, aside from internal labor, that

designation "has no meaning," and described it as "just something the [financial] system

spits out." Id. Those claims seem contradicted by the obvious importance of the infor-

mation supplied by any company's financial system. Additionally, she did not attempt to

explain why the financial system might make meaningless designations. Whatever the

extent of Ms. Clippinger's knowledge, her testimony, and Duke-Ohio's position based on

it, appear inconsistent with Duke-Ohio's financial system. Moreover, her testimony,

even if accepted, did not affirmatively show Duke-Ohio incurred the expenses. Her

testimony does not constitute manifest evidence overwhelming the significance of the

evidence supporting the Commission's determinations.

Duke-Ohio's tree trimming argument does not provide the needed support. Like

the rest of Duke-Ohio's argument concerning the "PayCo" designation, it does not

address Duke-Ohio's affirmative burden of proof. Additionally, the record citations do

not appear to support Duke-Ohio's textual claims. The documents cited do not appear to

provide any information on tree trimming, much less information meeting Duke-Ohio's

burden of proof. Duke-Ohio Ex. 10A, Appellant's Supp. at 246; OCC Ex. 12A Supp. at

377.
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The Commission explained fully its determination. In re Duke Energy Ohio, Case

No. 09-1946-EL-RDR (Entry on Rehearing at 8) (March 9, 2011), Appellant's App. at

40. The Commission based it on Duke-Ohio's burden of proof and the absence of

affirmative evidence meeting that burden as well as the evidence of record supporting

Duke-Ohio's lack of responsibility for the costs. Id. The evidence of record supports the

Commission's decision and, accordingly, it should be affirmed.

3. Duke-Ohio failed to prove the private contractor
costs it sought were reasonable and prudently
incurred expenses responding to Storm-Ike in Ohio.

a. Duke-Ohio failed to prove the amounts it sought for
private contractor expenses represented reasonable
and prudently incurred costs responding to Storm-
Ike in Ohio.

Duke-Ohio, again, asks the Court to reweigh the evidence in arguing about the

Commission's determination of the remaining private contractor costs, for which the

company sought $10,455,169. Duke-Ohio calculated the private contractor cost by

aggregating the contractor invoices charged to the storm event, as the Commission found.

In re Duke Energy Ohio, Case No. 09-1946-EL-RDR (Opinion and Order at 14) (January

11, 2011), Appellant's App. at 20; Duke-Ohio Ex. 2 (Direct Test. of J. Mehring) at 9,

Appellant's Supp. at 64. The Commission determined the evidence of record did not

support that amount, finding: "The bottom line is that the evidence presented on the

record reflected numerous discrepancies in Duke-Ohio' documentation of contractor

expenses and Duke-Ohio did not sustain its burden to proof [sic] with regard to the con-

tractor costs attributed to Ohio." In re Duke Energy Ohio, Case No. 09-1946-EL-RDR
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(Entry on Rehearing at 9-10) (March 9, 2011), Appellant's App. at 41-42. The evidence

of record led to, and supports, that determination.

OCC witness Yankel investigated contractor invoices and discovered many

discrepancies. OCC Ex. lA (Direct Test. of A.J. Yankel) at 30-40, Appellant's Supp. at

299-309. His testimony concerning his investigation of those invoice samples is telling:

• The investigation revealed repeated conflicts between invoices and support-

ing field material; while the invoices suggested work in Ohio, the support-

ing field materials suggested work in another state. Id. at 37-39, Appel-

lant's Supp. at 306-308.

• The investigation also revealed invoices where "little or nothing" providing

a clear demarcation of the state where work was performed. Id.at 39,

Appellant's Supp. at 308.

• He found "many invoices and back-up provided, strongly suggest that the

work was not done in Ohio." Id.

• He found that other invoices were vague, indicating the work possibly done

in another state. Id. at 39-40, Appellant's Supp. at 308-309.

• His investigation demonstrated contractors worked in multiple jurisdictions

and portions of the invoices charged Ohio when another state was appropri-

ate. Id. at 40, Appellant's Supp. at 309.

• He found some supporting material contained erasures, including associ-

ated with the location of work. Id. at 32, Appellant's Supp. at 301.
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• He opined Duke-Ohio did not satisfy its burden of proof regarding the

amounts it sought for the contractor invoices. Id. at 41, Appellant's Supp.

at 3 10.

• The problems with contractor invoices and supporting materials led Mr.

Yankel to opine: "[I]t is clear that many of these costs [private contractor

invoices] are not reasonable, definitely belong to other jurisdictions, and

that in most cases Duke Ohio did not fulfill its burden of proof regarding

where the work was done." Id.

The Commission was not persuaded by the storm codes Duke-Ohio asked contrac-

tors to use in accounting for Ike-related actions. Duke-Ohio does not provide any evi-

dence showing their proper use but, instead, it claims the burden to show improper use

falls on others. That is not true. Duke-Ohio bears the burden to show the costs it seeks to

recover were reasonable and prudently incurred in Ohio. However the record shows dis-

crepancies that suggest improper use, contrary to Duke-Ohio's argument. The only real

evidence on the point indicates doubt, not certainty. Duke-Ohio failed in its burden to

show it's reasonable and prudently incurred contractor costs in responding to Storm-Ike

in Ohio.
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b. The record supports the Commission's determina-
tion of the appropriate amount to award Duke-
Ohio for private contractor costs associated with
responding to Storm-Ike in Ohio.

Duke-Ohio's failure to prove its reasonable and prudently incurred private

contractor costs and its failure to provide a basis to determine those costs left the Com-

mission with the choice of "disallowing all contractor costs or decreasing the requested

contractor costs based on the record of evidence." In re Duke Energy Ohio, Case No. 09-

1946-EL-RDR (Entry on Rehearing at 9-10) (March 9, 2011), Appellant's App. at 41-42.

Those were the only options because Duke-Ohio's evidentiary failure made it "impossi-

ble to determine from the record the actual dollar amount of the costs incurred." Id. at 9,

Appellant's App. at 41. The Commission concluded it was appropriate to use the record

before it and make a downward adjustment. Id. at 9-10. The Commission chose an

amount based on the record and explained that it rejected Duke-Ohio's proposal because

that proposal was not supported in the record. Id.

The Commission's decision is supported by the record. The Commission followed

the recommendation of OCC's witness Yankel. In re Duke Energy Ohio, Case No. 09-

1946-EL-RDR (Opinion and Order at 16) (January 11, 2011), Appellant's App. at 22. He

opined Duke-Ohio could recover appropriately one-third of private contractor costs; one-

third of $10,455,169. OCC Ex. lA (Direct Test. of A.J. Yankel) at 41, Appellant's Supp.

at 310. Accordingly, the Commission observed that "no party disputes the contention

that Duke-Ohio should at least be permitted to recover one-third of the remaining

$10,455,169 contractor services costs." In re Duke Energy Ohio, Case No. 09-1946-EL-
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RDR (Opinion and Order at 16) (January 11, 2011), Appellant's App. at 22. The

Commission also found that Duke-Ohio's recovery should not recover for the remainder

because it failed in its burden of proof as discussed above. Id. In sum, the Commission's

determination sprang from the record and it is supported by the record.

The Commission rejected the calculation Duke-Ohio advances to the Court. In re

Duke Energy Ohio, Case No. 09-1946-EL-RDR (Entry on Rehearing at 10) (March 9,

2011), Appellant's App. at 42. The Commission explained Duke-Ohio sought recovery

of 58% of the contractor costs. The Commission observed the 58% Duke-Ohio sought

"was in relation to the operations and maintenance (O&M) costs incurred by Duke-Ohio

and not the contractor costs." Id. Further, the Commission observed the lack of eviden-

tiary support of Duke-Ohio's proposal. Specifically, the Commission observed: "Duke-

Ohio has pointed to no evidence on the record that would indicate that percentage of

O&M costs [58%] related to the 2008 Storm is comparable to the percentage of contrac-

tor costs related to the 2008 Storm." Id. Finally, the Commission noted "there is no way

to compute the actual percentage of costs attributable to Duke-Ohio versus its affiliates in

Indiana and Kentucky." Id. Accordingly, the Commission concluded "the record does

not support Duke-Ohio's assertion that 58 % is an appropriate proxy for the contractor

costs that were incurred in Ohio." Id. Simply, Duke-Ohio's proposal lacked record sup-

port.

Duke-Ohio placed the Commission in a difficult position. The Commission found

the resolution through the only means available to it - the evidence of record. That

record support shows the Commission should be affirmed.
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Finally, appellant must show that it was prejudiced by any errors it demonstrates.

This Court will not reverse a Commission order absent appellant showing that it is

harmed or prejudiced by the order. Ohio Partners for Affordable Energy v. Pub. Util.

Comm'n, 115 Ohio St. 3d 208, 874 N.E.2d 764, 767 (2007); Myers v. Pub. Util. Comm'n,

64 Ohio St. 3d 299, 302, 595 N.E.2d 873 ( 1992). The Commission's options were $0 for

Duke-Ohio and the amount it awarded. The Commission awarded the higher amount.

Appellants have shown no harm.

CONCLUSION

The determinative factor in this appeal is the evidence of record supporting the

Commission's decisions. The Commission's decisions are supported fully in the record.

Duke-Ohio, at best, argues only an alternative result. There is no basis for reversal and,

accordingly, the Commission's decision should be affirmed.
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4903.13 Reversal of Final Order - Notice of Appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modi-
fied by the supreme court on appeal, if, upon consideration of the record, such court is of
the opinion that such order was unlawful or unreasonable. The proceeding to obtain such
reversal, vacation, or modification shall be by notice of appeal, filed with the public utili-
ties commission by any party to the proceeding before it, against the commission, setting
forth the order appealed from and the errors complained of. The notice of appeal shall be
served, unless waived, upon the chairman of the commission, or, in the event of his

absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by

cross-appeal.

4909.15 [Effective Unti19/9/2011] Fixation of Reasonable Rate.

(A) The public utilities commission, when fixing and determining just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and use-
ful in rendering the public utility service for which rates are to be fixed and determined.
The valuation so determined shall be the total value as set forth in division (J) of section
4909.05 of the Revised Code, and a reasonable allowance for materials and supplies and
cash working capital, as determined by the commission. The commission, in its discre-
tion, may include in the valuation a reasonable allowance for construction work in pro-
gress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-five per cent com-
plete. In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used dur-
ing construction, expended, or obligated to such construction funds budgeted where all
such funds are adjusted to reflect current purchasing power; and any physical inspection
performed by or on behalf of any party, including the commission's staff. A reasonable
allowance for construction work in progress shall not exceed ten per cent of the total val-
uation as stated in this division, not including such allowance for construction work in
progress. Where the commission permits an allowance for construction work in progress,
the dollar value of the project or portion thereof included in the valuation as construction
work in progress shall not be included in the valuation as plant in service until such time
as the total revenue effect of the construction work in progress allowance is offset by the
total revenue effect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accrue on that por-
tion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the conclu-
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sion of the offset period for purposes of division (J) of section 4909.05 of the Revised
Code. From and after April 10, 1985, no allowance for construction work in progress as
it relates to a particular construction project shall be reflected in rates for a period
exceeding forty-eight consecutive months commencing on the date the initial rates
reflecting such allowance become effective, except as otherwise provided in this division.
The applicable maximum period in rates for an allowance for construction work in pro-
gress as it relates to a particular construction project shall be tolled if, and to the extent, a
delay in the in-service date of the project is caused by the action or inaction of any fed-
eral, state, county, or municipal agency having jurisdiction, where such action or inaction
relates to a change in a rule, standard, or approval of such agency, and where such action
or inaction is not the result of the failure of the utility to reasonably endeavor to comply
with any rule, standard, or approval prior to such change. In the event that such period
expires before the project goes into service, the commission shall exclude, from the date
of expiration, the allowance for the project as construction work in progress from rates,
except that the commission may extend the expiration date up to twelve months for good
cause shown. In the event that a utility has permanently canceled, abandoned, or termi-
nated construction of a project for which it was previously permitted a construction work
in progress allowance, the commission immediately shall exclude the allowance for the
project from the valuation. In the event that a construction work in progress project pre-
viously included in the valuation is removed from the valuation pursuant to this division,
any revenues collected by the utility from its customers after April 10, 1985, that resulted
from such prior inclusion shall be offset against future revenues over the same period of
time as the project was included in the valuation as construction work in progress. The
total revenue effect of such offset shall not exceed the total revenues previously collected.
In no event shall the total revenue effect of any offset or offsets provided under division
(A)(1) of this section exceed the total revenue effect of any construction work in progress

allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and rea-
sonable rate of return as determined under division (A)(2) of this section to the valuation
of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the dis-
cretion of the commission, be computed by the normalization method of accounting, pro-
vided the utility maintains accounting reserves that reflect differences between taxes
actually payable and taxes on a normalized basis, provided that no determination as to the
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treatment in the rate-making process of such taxes shall be made that will result in loss of
any tax depreciation or other tax benefit to which the utility would otherwise be entitled,
and further provided that such tax benefit as redounds to the utility as a result of such a
computation may not be retained by the company, used to fund any dividend or distribu-
tion, or utilized for any purpose other than the defrayal of the operating expenses of the
utility and the defrayal of the expenses of the utility in connection with construction
work.

(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any
purposes other than the defrayal of the allowable operating expenses of the company and
the defrayal of the allowable expenses of the company in connection with the installation,
acquisition, construction, or use of a compliance facility. The amount of the tax credits
granted to an electric light company under that section for Ohio coal burned prior to Jan-
uary 1, 2000, shall be returned to its customers within three years after initially claiming
the credit through an offset to the company's rates or fuel component, as determined by
the commission, as set forth in schedules filed by the company under section 4905.30 of
the Revised Code. As used in division (A)(4)(c) of this section, "compliance facility" has
the same meaning as in section 5727.391 of the Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility is enti-
tled by adding the dollar amount of return under division (A)(3) of this section to the cost
of rendering the public utility service for the test period under division (A)(4) of this sec-

tion.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending
six months subsequent to that date. In no event shall the test period end more than nine
months subsequent to the date the application is filed. The revenues and expenses of the
utility shall be determined during the test period. The date certain shall be not later than

the date of filing.

(D) When the commission is of the opinion, after hearing and after making the determi-
nations under divisions (A) and (B) of this section, that any rate, fare, charge, toll, rental,
schedule, classification, or service, or any joint rate, fare, charge, toll, rental, schedule,
classification, or service rendered, charged, demanded, exacted, or proposed to be
rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufficient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the commission shall:
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(1) With due regard among other things to the value of all property of the public utility
actually used and useful for the convenience of the public as determined under division
(A)(1) of this section, excluding from such value the value of any franchise or right to
own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
charge, actually paid to any political subdivision of the state or county, as the considera-
tion for the grant of such franchise or right, and excluding any value added to such prop-
erty by reason of a monopoly or merger, with due regard in determining the dollar annual
return under division (A)(3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each

case,

(a) Including a fair and reasonable rate of return determined by the commission with ref-
erence to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that
cost of property that is included in the valuation report under divisions (F) and (G) of
section 4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare,
charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected
for the performance or rendition of the service that will provide the public utility the
allowable gross annual revenues under division (B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the rate, fare, toll, charge, rental,
schedule, classification, or service shall be made, rendered, charged, demanded, exacted,
or changed by such public utility without the order of the commission, and any other rate,
fare, toll, charge, rental, classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in
interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code for other hearings, has been given, the
commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge,
rental, classification, or service, or any other order made by the commission. Certified
copies of such orders shall be served and take effect as provided for original orders.

Effective Date: 11-24-1999

This section is set out twice. See also § 4909.15, as amended by 129th General
Assembly File No. 20, HB 95, § 1, eff. 9/9/2011.
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BEFORE

'iTIE PUBLIC iJTII TPtES COlvfMMON OP OHIO

Tn the'btatter of the ApJilieation af Chtke ^
Enew Ofrfvz Ixic:, forarc Tncrease in ) Caae 1tTo. O8-7W-IIrAIR
ldecfric Rates:

In theiNatter of the Application of Du'ke ) CaseNo. 0$-710-E[rATP.
Energy Ohio, Inc., for Tariff Approval. }

Irt the Matter of the Application of Duke }
Ertergy4bio, Ine., for. Approaralto } Case No.08-711-ELrAAIv
Chatige Accouniixtg 114ethodg. }

ln fhe MatL'ei' ofthe A-pplieation of fihe }
Cinciruk-tfi C+'as & Elechic GorY[p2ny for } Oase No. 05-718-EL-ATA
Approval of its Rider BDP;:. &Weicup }
Deliwery PoSitk }

C5E'IIVTON AND'ORD^,

The CatMniission, swnffidering the above-ecttit'led applications, the tesfimuny, the
app'licable law, the proposed stipull#oa, and other evndence of record, and being
utlteswise fUIly adv3sed, heLeby issuesits opinfon and order,

APPEARr1NCBS:

Amy B.Spillef,.Assodate Generai Counsei, Rocco 0. D'Asoenzo, Senior Counset,
arecl Elizabelh U. lATatks, Asaistant C.'teneral Counsel, Duke Emgy Business Bervices, Inc.,
7500 AKum IL, 139, East Fotuth Street, P.O. Box 960, Cineinxrat4, Ohio 45201-QW, and
kravitz, lbrown & DorteFL bj'Michael P. Dortch, 145 East Kich Strie, Columbus, Ohio
43215, on behalf ofDuke Etiergy Ohio, Inc,

Richard Cordray, Ohio Attorney General, by Doane W Luekey; SeelforcCkiiefi and
Stephen Reiliy,- Assistats.t Attorney General,180 East Broad Street, Cotdinbvs, Ohio 43215,
on behalf of the staff of the Public Utilities Commtssion of Ohio.

Janine L. ivfigde,n-Ostrander, Ohio Consumers' Counsel, by Ann ivG YIotz, Jeffrey L.
Small, and Larry S. Sttuer, Assistant Consumers' Counse1,10 West Broad Shvet, Sufte 1800;
Columbus, Ohio 43215, on behalf of the residential utility exmsomers of Duke Energy
Ohio, Izu.
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08-709-EL-AIR etaG _2.

F9avi:d C. Rinebott, Executive Dimctar and Connse1,.23]. West Lirra Street, P.O. Boii
1793, Findlay, Ohio 45839, and Colleen L Mooney, Conseu 1, 1431 Mulford Road,
Coiunmbus, OH 43212, on behalfof CJlfiri L?artners for P:ff.orda1ile Energy.

Boehm, ICurtz & T.nwry, by Ela.:icl, F. Boekim and`iVticttael G. YCaufiz, 36 FFos.f Seventh
Street, Suite1510, Cincinuati, Oluo 4.'"i262, on behatf of the Ohio Emergy*Garoup:

Chester WO;w& Saxbe, LLF, by Jobn 1rY. Betttirta, Mar1E 5.1Ctirkis, arid Mattitew-S.
White, 6;51?ast Stste Street, 3tTite 2000, Ccslttmbus> Ohio43215, atr;behelf'oFhe-YrogerCo:

Chiistecisen, Chriatensen, Don[ehatz, ICettleweIl„ & Ovvens, by'Maiy W. Cki3tisti"en,
100 E. Campus View Booleaard, Suite 360, Columbus, Ohio 432i5, on behaif, tlof Peopte
Wozking Cooperatively,

Douglas F. Hatt, 441 Vine Street, Suite 4192, Cuuinnati, t)hio 95302, on behalf of the
Gnater Cincinnati Health Covndl.

Brieker & Eckler LLt', by 1`homas J. O'Brien, 100 South 'I'hird -utreet, Columbus,
Ohfta<43215, on^bebalf of the city-of Cfneinnsti.

Voryg, Sater, Seyanour & pease, by Benita;A,. Kthn and Steven M. Howard, 52 Fast
Gay Stteet, P O: Booac i606, Colt;rbtia, Oluo 43215-3108, and Hogan &Nar"tson, LLP, by
Gardner F, -G'illespie, 555 13th Street NW, Wasl`iitgton, DC 20004, on beW of the bhio
Cable Telecommunieations, Association,

Pamela Sherwood, 4625 W. 85'h StfeeY, Suite 500r Indianapolis, Indiafla c1fr268, on
behalf of tw telecorn of obio llc.

Albert E.i.ane, 7200 Fair Oa1ts I7r., Cancit[nati, Ohia 45237, onhis awn belvlf.

OBINION.'

1. HISTC7R1!OF TF1E PROCEEUlI.IGs

Tkeapplieant, Duke Enexgy Ohio, Inc., fif2uite or camgany) is anelectric company,
aa defined by Section 4905.03(A*}, Revised Code, and a publin utility, as defined by
5ecti.nn 4905A2, Revised Code. Aecordingty, thecom.pany is stibject to the jurisdiefi'Ort of
this Contthissioti piYtsuant to Sections 4405:04, 4405.05, and 4905.06, Revised Code. Duke
is engaged in the business of the production, transmission, distribution, and sa`le of
electci2ity to approximately 640,0C0 eomsumers. Rulce's currecit base zaEes were
establisLied by the Cominiseian in Case No. 05-59-EL-AIIi, Opinion and Order
(Deeember 21, 2t105).
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CJn Jvne 25, 20, Du,ke-filed a xurtice of-intent to fite an application for an increase
in ratosfor electrie distribuiian service for its service tenr%tory. Duke requested ttiat the
test year beVn J'anuary 1, 2008« and end Deceµiber 31, 2008; and that the date. certain be
Ivtarih 31, 2008. Also on Juice 25, 3tXlg, the COmpany regue8ked watvers of various
standard, filing requ3remetzts contained in Rule 4901-7-01, Appen.dix A, Chapter II; ()hto
Aduu"nistra6.ve Code (OAC). By entry of July 23, 2008, the C.omnussi,on approverl ti're
reyue'sted date certain anzi test year and granted the requestfor waiveTS: On July 25, 20D8,
the company filed, in Case Nos. 08-709-EV-AZR, 09-710-EI.-ATA, and OB-711-EL-AAM
(colleclively, rate cases), an application to increase its electric distn'button rates, effective
April 1, 2009; and for approval of tariff amendments arid approval of a change in
accotntting ntetliods. In its appticate6n, Duke t+eqaested an increase of appntndniatel)r
$B000;Off0. By mtry of FYu^ost 12, 20418, a t.echnieal conference on the r,^te case and
relat^.ri.app3icatiions was sOteduted for August 21, 200& Froofs of pub]iration rvere fiked

on Ap2il 30,.2". A mation for adoission of the pmofs of ptzbTieation.as an e^thibitin the
pr®eeeding was 61ed with tihe proofs: Correspor<de.nce opposing the azltnfssion oavarrovs
groundsnot zeloted to the ver'actty, teleuairce< ur appropr?4teness of ikhe admission was
filsxiW W. Tane. The Cvmmissionfiiuts that the sntrtfonis reasoiuble and *ovtld be
&'nmted.

On September 10, 2008, the Comaussion issued an entry that accepted the
applieation, for filing a3 ofJuly 25, 2006. By entry of'September 12, 2008, In the luii2ttey of#he
Applacation of the Cine"rnnati Gas & Eleetrie C'dmpany for EtRp*anrel of its Rider BDP, Backitp
Deliaery Point, Case No, 06=718-EI,-ATA, was consolidatcd with the rate cases.

On. December 22, 2008, Duke filed a motion for approval of a diange in aceounting
methods to defer and create a zegtllatory asseE for storm restoratitaneosts stemmfng fmm
the September 14, 2.00&, windstqrm and incnrred- during the test year° and for a recovery
mechaoism for atorm restoration cosks. By entry of Janusry 14, 2tiU9, the Commission
approved. Isulre's appl'rcation to modify accounting proceduz'es to defer incremrntal
operation and niaimeriance costs rekted to the witufatorm setvtee restox,uifon expenses
with carrying cvsts; however, the Commission stgteiltha.tthe eeasonableiiess and recovery
of said deferrecl=amountsrwonld be exwined and addressed in--a fntureproceeding;

Cln December 31,.2008, IvIr. Albert E. Lane filed a letter in the docket, asking to be
plaCed on the service 1ist in these cases and ptowiding 9everal oonlments for con.siderat' aon.

On January 13, 2009 as corrected on January 15, 2009, lttz', Latte filed amotian to intervene

In these proeeedings, togekber with additional c»nunents.

Ftusuant to Sectfoii 4909.1A,:Ttevi9ed Code, staff ccinducted an irtvestigati:on of the
matters set foith in the eompany'sapplications. CTit Jknuary 27, 2009, stafPfiled with the
Couimission its written rcport of ir vestigation (staff reportt). By entry dated February 5,
2009;Persons na+xs7Ling to file bbjections to tlae staff reportand tfuise wlshing to intervene
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were directed to file objections pursuant to statutory teyuirements and niotions to
intezvene by Febnaary Z6y 2Qb9. Tfus entry also scheduled a pre2roearing corderence #ot
1Vfareh 17, 2i1(J9, and the evidentiary heai`ing for March 31, 2009.

The Connnission granted motiona to in'tervene filed by Ohio Cmisauners' Coynsel
(OCC): Ohio Partners fut Affordab).e Energy ({?PAE); Ohio Energy 4rOup; the ICrogw

pany (T^roger); Peapte Wark^ttg C^opeYatively, Inc (PWC); the Greater C^ati
th Cotanc3I (CCHC}; the taty of Cinctnnati; tlte Ohio Calite Telemmmtinications'
eiation (OCZi^}; tw tefecom of ahio, llc (.TVWiC); and Albert E la[^e, 4dditipnall^,

d C. fiineholt,.Oarzlner F. Gille^gie and panreVa EL Sherwood toadntit Aaw3t ons to
ce b'efore eCtimmission n in t}rie ptooeacGng wexe granted on Fefs^uary 5;practfeeprv'irac tii th

2009:

On February 3, 2M, W. Laz}e filed objeetions to the-staff reportt: On February 25,
2009;1*tr. Lane filed coriecfiona to eertain aspects of his objeetions. On Febniatiy 26, 2Q09,
objections to the staff report were #iled by Au1¢e,14`roger, GCHC, OPAE, PWC, OCTA, acid
OGC.

Om March 2, 2009, the attomey examinet'; issued an enfry sehedulblg tluee local
p'ablic hearings and ordered Duke to.publi@l,i rtatice of the ltaeal public heaYings. On Mity
1;2D09, proofs af publica#an o(notice af thepublic hearings were;f"iles).in the d64zt.

Chc lyisrch %1,.2dQ9r Mr. lane filed a do-mmrrtt pasiog 27 qaestionsf-directe4i at:staff
and-bolce. Otth3arch 26, 2009,, M'n.Idane dled atti additional dcteumertt; asking forattswecs
to his 27 tjsYea6ons aY3d:po&irag supplementat issUes.fortCdt^idereiaolt

Local publfc hearings were held oJi Mareh 14, 16, and 24, 2UQ9: The evide.ntiary
hearing comnYenced on'rifarch 31, 20I15. A'stipulation.and reeornmeridation (ettpolat"ion),
eigned by al? of theparties except T1VT'C aad Mr laate, was alao filed on Adarch 31, 2009.
Neither TTNTC nor M=. Lane was present at the'hearing. Testimony in support of the
stipulation was offered by orne staff witness and one Duke wifness and afi parties preseret
waived cross.examuratiori of those witnesses. Thereafter, the testimony was admitted 3nto
the iecord. By entry of March 31, 2019, parties not present were gtuen the opgottuntty to
fite a requestto crasa•ecamine thetwowitnesees;howeser, no rerlueatswere 6led:

On May 1, 2009, as eorrected on May 4,2W, Mr. Iaite filed a reVestfor additional
1oea1 pubFie heai'tngs, alsci dSscussfng other iesues.

On May 8, 2", Lluke fy(ed a mation for admission of Sehedule A-1 to the
stipulation as;a late-Aled exhiblt, explainir[g that ikshould have been ineluded with th.e
sttpvlation. Duke indicated that counsel for staff, OCC, city of Cincinnaii, OC'fA, OP:4E,
and GCHC liad no ohje€tion to this document bei[tg admntte<i and that connsel for the
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remaining parties did not respond to T3uke. On May 12, 2009, W. Tane filed an objeetion
to the adnrission of the 5c1?!ettiuile A-1.

Q9 ivfr. Larie filed a Cepy of an e aiail that had `previovsiy berertOn &fay I9r 20
ct3stributed to `parties in these proceedinga, as wQli as various legislative and meiti.a

perscaps:

On May 29, 2(1019, all of the stipwlating parties other fhan C3CC filed a letter
clarifying the meaning of the Schedule A-1 that was incIuded with Drzke's motion of May
8, 2009. On June 1, 2009; OCC filed a letter inslicattng that OCC would not oppose the
May 29, 2009, ietter.

By entry of NTff 29, 2U09; parties were given tFa? oppornimty to €'ile a ns;u.est for a
hearing on the ProJiosed Echediile A-1 and the el#zotying ]etlei.of May29; 2009. C!n June 1,
29(K1,?vfr. Cane JS1ed a motion for an extension of the deadhnefor'fding sttdi a request, and
for an extension of.the proposed hearing date. He also requested that the hearing=not be
hele.t:utt#il.his pre^.ousty pogec127 questions zvere at.iswered by fhe Connission, staf4, end
Duke.. On Ju%ie 2, 2009; Ifi3lte fikd a metnoianilvm contra N4X. Lanes1req.uest for an
e'iterision,togetlaerwithamotion,tostrikecertainportiors oi"hu'.Lanesfiling. On.Jwns2,
2009; Duke also 6ted a oopy c+f #ts hfay 30,2009, response to Mn. I.ane's 2-7 questioug. On
Juxxg 3, 2009, the examtn!er iasued an entry, reJoding the motionha extend thedead.iine to
request a hearhig but agteeing to contifiue the hearing date to June 17; 2(J09. On J+zr1e 4,
2009, ascorrected oa June 8,2009, andas further corrected on June 4, M9, Ivfr. Lane filed a
request for a hearing, togeEher with a list of requested witnesaes. Also on June 9, 2009,
Duke filed a motion to str^7Ce Mr. tane's witms list and to I'ruut cross examination at the
hearing. On June 10, 2fI09> Mr. Lane Med a memorandum contra Du1cE's motion to strike.
The Gomrnission finds that there is snb good cause to grant Duke'.-stnotlon and that it

should therefore be denied.

On Tune17, 2009, a.hearing was held with regard:t€, the Sched?tieA-1 submitted by
Lbake, toget'ker iw,itb the etarifying letter. of May 29f 20. At t'hathearing, W. 'lNilliam
Don Wathen, Jr., testxfiedon behalf of J'3.rake and was cross-examined by Mt'..l.ar<t• At the
conclusion of the hearing; all partYes who were present at the heasing itditsrted a desire
nofYa filebriefe in this matter.

U. SUMMARY OF TLIE EVIDENCE AND DISCUSSTO}V

A. %MMM . f:the Local P.ublic Hearings

Three local pub3ic hearings were held ia order to allow Duke's custontrers the
opportuni4y to expresa their opinions regarding the issues in these pioCeedings. At the
first public bearing, in the Unfon Tbwnghip Civie Center Hall, on IVfarch 16, 20Q9, at

6:i}A p,m., 22 w+imesses tea{ffied. At the secomd pablic hearing, at Cincinrt'ati City Ha1i
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Coune,ii Chambers, ori March 19, 2009; at 12:30 pm., 18' witnesaes testified. At the th'ird
pulslic hearing, at the LakofaF,ast E3'rgh Schosfl Auditorkum, onMarch.24, 209, at b:OD p.m•,
11witnessestesfified. Af these hearings, men?bere of the pubRctes6fied concerningisaues
such as high rates for service, rideas; diffictitties faeed by consumers on firced Ineortces,
service quality, mainbenan.ce, the eoonomy, eacecutive salaries, bitsiness plamning,
com:peti.rion, billing, and reeovery for storm dainage:

B. Intervenot Issues

Througiiout the course of these proceefitig,s, Mr. Lane r.aised anumi7or of Issues;

through t13e filing of totxespondenoe, caannte`nts;. and q,uestiorey. Vlhile he d d not attend
the iYiitiai.evidentiary hearing in ttkese proceedings, at'C+3'hich the sttpuladon was adznit[edy
he-di?f attend and cross=examuxe Ihrlce's witness at the final hearinW ytlthuugh theparfles
chose not to file pcrsta'xeararg briefs thatwould have 5et forth their positions in a
compre£'iens3ve fasliion, we will.addressthe releuant'iesues raised by 14I#:LLane.

W. I.attte raised the issue of 14fr: T51aHtens-qualifica8ons a.s an•eaepert, poittting out
that ha is, not a cerkified public accountant. (Tr. 11 at 26-2B.) 41?e wvuld note that Nlr.
Watltem has te'stifced in numerous proceedings before this Commission arid that his
qualifications as an expert were well-established in his testimony aduutted at the initial
evidentiarq hearing in these proceedinga and in numerovsother prooeed3ngs invAlving
Du14e:

Mr. I:ane cross-ezarhined Mr. Wathen regarding the sources attii meaning of the
information set forth in Sehedule A•l, especially "foeusflg on the AYfferente between the
incr,eases requested by Dctke3n the applicaiion,as compared wkth the amounts stipulated
hy the parlies ffe aLso questioned how the nvmbers in Schedule A-I could be precise
whett they were ca.lcolated as averages, lAr Wathen eX}i]ained that Schedule A 1 was
arranged in fena^r colurnng. The first eolumn diaplicates the information set forth in the
application, the seotmd column is a numeric.41 average of the high and low figures
recommex+tdedin the ataffrerport, the third column represents the position of OCC, and the
fourth column sh4ws the amounts agceed to by the parties t(y the 9fipulation. He also
testified that thenumbers in Schedule A-1 werefrom numbers in the staff report attd that
only some of the numbers in the atfpttlation colutnn of Sehedule A-1 were averages of the
low and high ranges,fGom certain numbers in the staff report; but, in attiy event, that all of
the,nurnbers wete accu'rate and appropriaCely detemvned. (Tr. II at 14-20, 27 2g, 73$0,
andz93 93.) LkFobeT3eve that:l]uke'switness fully eieplained3he sourte,s-and mean3ng of the
inforFnaation-eontained.inSchedule A:1.

Fsom an atxounting standpoint, lv$. Lane zlue..vtioaed.how Duke and its••afflliates
accurately d`etermined the sbaring .af costs amortg them.§elves and wheth'er air tre.vel
imuFred in the preparatian of the Schedule A.4 is ineltrded. He also ecoas exBniined
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Ivlr Wathen regardSng the siturffi and accUracy of infibrmation ilsed by ihxke, in its
appiication and supplied by Duke to fhe Coursnisslon. lNir^ Wathen confirmed that
emplvyees keep records of tlteir'titne, indicating the aCtatuee of the work done and the
affiliate for whorn it was pertormed. I3e also noted that time sgent m prepazation of the
SeheduleA1 was outsittefhetest yearand that, in any evertt,tu+ air trave'i was involved.irt
the preparation of the Sehedtile A-1. Although, agreeiitg that Duke's infoisiuttion
oceasionallyincluxtes an error, he testified that Duke employees do review the iuformation
In an attempt to correct any such etFois. Eie aLso agreed thrit Comnsission staff reviews
Dalee's infonnation and further corrects any eFrctia dtscovered. FinaRy,l4fr. WathetLstated
thatDuke pays an annual fee to the Ct»mmission (Tr. II at 28,441,109-111,) We fmd that
buke'.s Wttness #u11y rkaponded to Mr. iane's questions iin this area atd that there amno
outstanding matt"ersrelated to accounting issues raised by Mr. Lane:

In various filings tnade by Mr. ,Lane prior to the second hear'rarg, he e eferent`sd hi's

opposition to the merger that gave rise to Dulee,in Ia the Matfer of the joitt,t AppIacation of

Ciner.gy Carp., on $ehttlf Ly the C'meinztatY Gas & Eteehic Cmnp9rty; and Duke .£nergy Hoidt?rg

Corft:for Consent andApprnauai of a Change of Contro[ of PwCfiacinna{i Gus & Blectria C9inpany,

Case :No. U5-932-EirlrIER(merger case). kYo wouYd note that the merger case is itot an
open^, proceedicg and thattlue tmne for opposing eithe; the merger or the Coimniissnort's
rletetmixrationan that proeekding'is long since past- hdr, lane has.elsoir<dicated lfits ltelieE
fhat:Commissiornsers ivhirvated in favoc of apprQUing the mesger-, in.the;nterger ease, have
a-curretot conffid of interest ansi,should not vote in ttfese pt+uceedings: (B-mails tlocxCeted
on March 2fi;-2009; May 1, 2009) As to1Wlr. Lane"s assertions regarding cunfticks of interest,

he provided no evidence or testimany, to support his contention t.haf any membes of'the
Contimission who voted in faaor ofthe merger application should recuse liirsiseif from

these ptoceedings:

Mr. Lane also requested ffiat this case be consolLdated with3he proceedi,ng in In t}ee
Pl?atter of the Commission Ittmesft:ga£im^ into tJte Rei£abllity of the Electric C3i5tr7battion Service

Proarrterl by Ohrn's Investor-flwned Eleclric C'ompanfes, Case 1Vo. (f6 7^§4 BL UNG The
Cohintission believes that such a cYinsolidation would 14TcaSy extend the consideration of
those cases itti question aaoil would combine sases unique to Duke iv'ith a generHe
proceeding applicable to all electrfe uf'̂ T'ities. This wAould not be in the interest of
administrativ.e economy In adaliti.on, we do tiotbel%eve-that there is any benefit to such a
consolidation. Duke vaill be subject to #he Commission's investigation and order in that
cese; as well as in these proceedings, Therefore, we do not find that itwould be teasonalsie
or appropriateto consolidate these cases and itedineto do so.

An additional set of issues raised by Ms. Lane r.elates to various aspects of thoke s
irnteenal opetations: Iin various filings, he raised issues relating to maintatanesi, tree
trimn,rng; reliability, and cistomer calls= Additionally, Mr, Lane called for an
indgpendent audit, by an outside accountant. ($ee fifings dated Deeember 31, 2008;
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January 13, 2009, February 3, 3bb4.) These issues were addressed in the staff repffitk Mr.
Lane presertted msufficient evidence to convince us to reach d9ffererit conclusiti>ns tha3ti
were proposed by staff.

W. Lane wasalso concerned that one of the local.gublic hearings was held without
the presence oF a Commissi'ilner and while certain gai3ies to the proceedirtgs eng'aged iri
private settlement disniasiuns. He asked that the^ Couunission order D4*e to pay for
additional advertisements and hoidxieiv toXalpublic hearings, (C:orresporrc(enoe docketed
Ivlay 1,9,^ 2al9:) No ONo statute br administrafive rule rcquixes the presence of a
Cortrniissioner a•;t a 1oca1 publicfieaciFtg or prohdiits the holding of kwh a heari'itg while
settlernent discussions axe o ring or without pubkrannounnoeitketrt bf such r1bctiissions.
The C'omtnission finds tW Tiecessity £or'tbe holduig of additiktn.al local pttbtic hearFngs.

Additionally, TNr. Lane raised a question regarding the timirig of Duke's repairs
after a recent windstorm and the appropriate aecounting for the cost of those repairs.
(Comments docketed December 31, 2CpB.) With regard to this issue, the Commfssion
wouLd point out that the stipulation inthese proeeed.ings addtesses winistorm costs.

Mr. Lacze has alsp raised seueral. issues that are outside the Commission^`s
jtuisdieflon, ineluding more furtding for (YCC, benefic"tal effects of certain federal
Iegislation that 3s uno longer in ef)ett, and recommended pub3ica8ons by med'ia.

I

C. Suazmas, gjthe Pravosed 3tiuu]atSon

As noted,alwve, certa5n of the pavt%es entered into a stipuladionrthat Was:fg.ed on
ag-l't 31, 2009. Futsuantrtoa the stiputation, the:stipuyatingparties agreed, irtter-z[Fia, thati

(1) Duke shalt reeeive a rrtaii eleeti)C,d ìstribution reyenue ineigare se
of $55,3 million. For pucpoaes of any ridersthat:require a zaYe o#
return,'the cal¢crlation-of:ff[erate ofreturn ahatY tie made trn the
basis, of Doke's aetual adjusted capital stttiteture and a.rntuirn tm
equity of 1U:b3 percent (which is tYre nudpoint of stafKa
recommended return on equity).

(2) The retail etectric diatribution revenue inerease should be
distributed as showu on Stipulation Attachment 1.

(3) Duke's monttily residentiai service cpsWmer charge should be

(4)

$.tSU per bill farrates RS C4PdI, and Z.'UiF.

Duke sisall make its' tirree plrase residential rate (Rate RS3P)
available througtiout zts service terrl4org to residentW
customers, where (A) building dernand load exceeds standard
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srngle-p3#ae`e Duke equipmertt or the building is a multi,use
build9fi& requiringthree=fshaae service for the commeraal.s,paee;
(B) diistributioxt ]trkes, are adjacent to the piemises; (C) the
buitding demastd load requires three•phase ser¢ice; and P)
a2ld3tionaY elistiibution line et~tenaioris are ttoS 'teq>tired: as
DukO ezisting distribn{8ctn, facili.ties are capable of snppozting
three-phase distrlbzttian service. In Qtharins}anees, Duke wi11
make three-phase serviee availab]e to residential customets at
the customer's sole expenee and pru`suant to a.tFuee ^ear setvi.oe
agreement.

(5) L?uk'es proposed rate design for nonresidential rates shaA be
implemented as set fort#wvn the.^'ztipu[ation AttacFiinent 2:

(6) Th.7ke wilI itnpTement.new deprec ation rates consiatent with:tfie
staff report and as outlined by tSCC in its objeelioiis to thestaff
repozt,

(7) Ieike's p2rle attachment :(I'A) rate shaU be $0;40 per Hriret9ne
attacluitent. Dulce s condin.t oa:upaney rate shall be g1:16 per
linear foot as defined 9n the PA taz's1`f appended to Stipulation
Attachment 3, Duke agrees to the system inventory as
recommended in the staff report. Duke also agrees to'ftle a
letter in this ducket, upon completidn of the inventory,
affiumatively indicating that the baseline aintemplated in
Stipulation Attachment 3 has been established,

(8) Rid:er DR shall be approved as a mechanism to recover
reasonable attd prudently iitclirtetl storm xestoration costs
relative to the Sepfember 2008 windstorin associated with
Hurricane 11ce only. Recavery shall be limited #o the operating
costs iden.tiFM in paragraph 16 ofDuke'a DWember 22, 2008,
motion for approval of echan,ge in aesou'nting methods, which
motion was approved by the Eotiiaiission on,ranoary 14, 2009.
The rider shaIl Snitially be set at aero: Foltocvving the
Commissiofii s approvaI sf this stipuiation, Duke may fIIe a
sejiarate application to establish the initial level of Itider DRatui
shall docleet, with its Rider DR application; 4 sapposHng
doeumentaticm. Duke w3'd1 bear the burden of proof of
demonstrating that the cDsts were pru8ently inmrred artd
reasunable. Staff and any other iltterested parties may fi1:e
minrn.enta on the application witbin 60 days afte. Duke dockets
the application If staff or any other interested party fr"lea an
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objection that 3s not xestilved 'rrs the opiniots of the objecHiig
party witFun 3f1 4ys thereaftec^ a yt,eartng process, ineluding
opportun.ity fos, discovery attd preset<tation of testinnorty, will be
established, in order to allow the parties to presett evidence to
the Commission,

(9) The parties will not oppose Duke's request to eliminate its
cvstomerowned street lighting rate SC tari#f.

(10) The grarties will reccarut,tend'tn'thc Commission l'hat Rider BDP
(,xegarding backup delivery point capacity) shali 6e approved in
aCeoxdance svith ^e recou^men.dations eontained tn the staff
report,gxceptfihat RidexBpiXt capaeity reservation ch.irges sl7alf.
3wE apply to the Gr^tes C'mcinnati Health Gouncil u^embet
hospitaLa' exiating load thraagh 2011, consistent with tkte
s&pir7ation in Case No. 0$-920-Ei>-S6L1 et al. (ESP rase).

(11) The parties wd71 support the withdrawaT fromthis case of Dukp's
request to elimtnate Ridet SC and agree to the^ continuatibn of
Rider SC as effective ptusuant to the stipulation-in the EFSP case,

(12) The parties wiA, support the recommendatim et'f staff, set forth
iit the staff iep'ott< to exrlude the mirdtt+um load requireveetit
and 1)nlZe`s pioposed changes to its brownfieid #levelapdient
piog:ranti. Cdatpmer, eredits applied pursuant to this tarff slWll
]lot j}e re4Y)vexeble'f1Ylm i>lastomers.

(13) Ltiike"shall implemennt theraCes authorized b,)*tke Comurission
in these proceedings ona services-rendered bas3s, effeeEive uper i
Co..,mi4sion approvat.

(14) An electric tiistributiort utuollecth'ble escpense rider (Stir.Yer L'lE-
pD) wfll be cxeated. Rider US-ED slmll recover incretnental net
uncollecl•ible expense (above the baseline amount estebliahed in
the test period as refleated on Stiipulation Attachment 4) related
to Dukes psovision of electric dlstrnbution seMee and all
percentage of income paymenlt plan (1M kwtallment
payrAents not recovered thxougli the universal servtoe fund
zider (USR) orfrom the customer net of anyvnused low °incopie
crerlit futrds as desaibed in paragraph 14 of thestipulatfon.. T,'he
aiuount8 in the aicler, ezelusive of 3'1pR, will only be ccsTlected
ffom the class that created the bad debt expense. Bad debt
expense associated with PllTP+truxl[edibles will be aTiocated in

-10-
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the martner of the univen:al service fund rider. Duke may
recover any installaient paymertt amaunts, not recovereii
through the L7SR 'or from the custvinex, through.Idder LTE=EII
where DAe demonstrates tliat.it hasmade reasonable attempts
to ecsllect said amaunffi. Rider ilE-ED sha'II b'e aet at zero in this
pmeeeding andL1uke`s initiai applsra^iooit to setthe ter shall.Ge
filed.ua the ecoisd quarter, of`^4lltl and st^ll include hcrementa[
netaurccFrlleetible er4penses aad eligible PIPP atnbunts-abovethe
baseluie incurred afEes the effective date of ihe rate increase
granted in these proo:ed"uigs. Duke will nctt :aeuue carrying
charges on the monthly uxirecovered balance of inaeaientad net
un¢ollech'ble expense and PII'P instalUrient payments for whirlx
recovery is sought thraugh. Rider ITE-ED. Duke shall. make
annual fitings for Rider UE-ED, which shall be subject to a
review and true-up pmceeding before the Comm9ssion. All
interested parties will liave the izght to due process, including
an opportunity for diveovery; "hearin.g; and Cornmission
appi'oval. if tbe Commission chooses to order an independent
audit af the uncolleadble estpense, sstth aud'rt wI11 be conducted
Wtidei tTte duwkion of staff and the cdat of the audit will be
rec€sverabie ttirough Rider i3E4iD i3uke shall include, wAtTiin
the rpntpetitiue retail eledziti setviceprovide[ tariff, the formula
it uses to determine the diseonnt at which it purcltases
receivables-frniii crompetlYiveretail electric servitd'provideis.

(15) The agreement reached with ICroger, Tacy in the ESP case, stmll
be extended for an additl'onal 9Q days from the Commission's
approval of the stipulation.:

(16) Dutee and the eity°ot Cincinnati will enter into e PA agreement
that clarities fliat the city of Cndruiati wifl not be responet'61e
for pa fnng PA fees for existing or -newa attachment§ that ace
n.iade in aeaate"lance wit6 the processes set Eorth in the
stipulation. A,11 other Ohio political subdivisions shill, `be
exempt from paying aft+rRment fees, provided that such
mutticipalitzes tim.ely remove life safety sTgnsl ey,uipment; and
lights from I)d1Ee' a utility poles, ettter intb PA ag,reemeiits, ot
otherwise submit to an appttcation and permit proaess for any
future pole attacliments; submtt any existwg, non-permitte.d
attachmenta to an application and permit proosss; and timely
aorrect atty attachments that vtolate applicable regidations. The
foregone revenue frnm these exemptlons will not be reeoverable
ftiim other customer$.
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(17) Up "to ].Qp(1D etecEric custoiZ,eie wl5c+ are at or below 200 percent
of the federal poverty level and Who do not parHcipate in the
PSPP program shall be etttitled to receive electric servlce under
rate RvLl (regarding residential low income) and-receive a$4:0Q
per month credit. All gas eoatoncess who are wrrently e1)g2'ble
for Dufce's low income ccedit gas program wiltbe au.totnatically
enrolled in Duice's low income electric program and wil! be
credited the $4.00 per month on'theix electrlc blll. To the eXtent
that,less than a total ot $4(1;Uti0 is credited to customets during
each-month, the excess of the monthly praceeds shaTl:be used to
fund the payment of the amowits that wottld othervrlse be
collected. throtitgh Rider C?EpR:

(1$) Dake shall provide $m#IW per y-ear fbr -foui ye.ars toward: a
si.udy that PWC will tiesigrti and manage; em.pla" its
proprletary toA testing a xaFge of home^^energy fxnprovements
erid focasing on critical home repalrs azrd energy eff'iciene)!, tor
eligible low=uuome reRidential eansanrers 3n Duke's setvice
teerFtory. FWC will report to Duke and other parties regarding
the results of this project.

(19) To assist with the implementatiioa, administratiam, staffing, and
vutreath of its ineome credit program, Duke shall contribttte a
total of $;tt7;Q40 per year for .#our years, to be -paid directly to
identifled ag,encies, with OPAE and such ayencies agreeing to
the amounts to be distributed to eaeh agency; Such funding
may also'be n:sed for the purchase or developdtent-of_.a market
researrh database, in order to more el'#ectively target
pariicipants for low-income programsin. T]uke's territory.

(26) All othet elements in 1Duk.es applications in these prooeedin,gs
shap be resolve4 as set forth in the staff report. Duke shall
allow the payment of eleclric accoUnt deposits by residentiai
customers irt 5nstaAments; over thiee consecutive montltis; and
wi11 mst seek recovery> from eustomera for the b'rl1'irtg artd or
information technolog;y cosls assocra.ted with the change. Duke
will use its best efforts to effssh.tate this chan.ge but will
cnmplete the pnocess no iater fhan.Decembet 31, 2009:

(21) 27tilce will correct #l1e phone numbet Tor OCC'e call mmter on
bo#h gas and electric disconnecC notioes immesliatety;
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T). ConsYdgration of the Sttoulation

Rule 4$01-1-30, O.A;C., authorizes parties Eo Commissfvn prcceedings to enter inta
stipulatious. .47though notbinding on the Coimmission, theterurs of sueh.agmments are
accorded substantial weight, See Canmrers' Counsef v. Pub. Ufit. Comm., 64 O1uo St3id 123,
at 125 (1992), dting tFkrm v. Pub. Ll'tfJ. Comm., 55Otiio St.2d 15u (3978);

The-stanelaKd pf review for.eonsidering the Teasomtileness ota stipuf8tion hasbem
discussed in x number ofpii,or Crortttnission pr.oceedings. See, e.g:, CincinSUt1'Gas &Electric

Ca., Case Ao: 41-41t1-Ei,-A1R (April 14,18949, Wesfcrn Resee?'e Te1ePilazu" Co., Case No. 93-
230-'Ii'?:ft (hfareh 3); 1004); Pkur £dison Co., Case No. SI-ii98='ELrFOR et al.
(Detember 30,,19,93); Ctew(Pnd Stettrrc fltum. Co., E ase No. 88-170-E[.-itIIi (ranuarq 30,
1989); Restrttenren't of lleeounts and Records (2arnmer Plaeit), Case No. 84-1187 EL-TJl*lC
(Novetttber 26,1985.j. '1'he ultimate issue for our considerafiron is whefher the agteeznent;
wluch embodies considerable time and effart by the signatory parties, is reasoaable and
should be adopted. In cansidering the reasona}tleness of a stipulation, the Cmm3ssion
has-used the follow7ng criteria:

(1) ts the settleinent a product of serious b"argaining ajuong
c-apable;knowledgeable-partles'2

(2) Does the settliemeat, as a package, beneCit rattpayers and the
public interest?

(3) Does the settlement paskage vSolate any important neguTatory
prindple or practioe?

The Ohio Supreme Court has endorsed the CommSssion's analysis tising these
criteria ta res67ve issues in a manner esonomical to ratepayers and public utslities. Inatus.
Ritergy Consumprs of Dhio Pawer Co. v. Pub. Li1i1. Comm., 68 Ohio St.3d W (1994) (citing

Consumm' Gounset, supta, at 126). The tourt stated in thatcase that the Commiesion may
place substantial weight on the terms of a stipufatlon, even tlwughthe stipulatian does not
bind the Commiaslon (kJ.)=

'17ie_signatory parties agiee that the stipwtatibn ls supported by adexluate data and
3nfoinut9onu, represents a just and reasonable:resolutipnof the issues that are proposed to
be resolved by t'hestiputation in these proceedings, viofates no regtrlatp3ry principle, and is
the produet of lehgihy, serious baPgoiWrig among knowledgeable and rapable parfies in a
cooperative process undertaken by the parties to settle such mtitested issues. Ut: Ex.1, at
2.) David R. Hodgden; Capital Reowrery and Fmancial Anal.ysis Division, LTtil{ties
Department, testYfied that the settleznent was a product of serious ItaFg.ainug among
capable, lenowledgeable parties; the settlement, as a package, benefits ratepayers and is in
the'public interest; and the settlement doeszwk ti*lolate-any regulator,y prineiple os practiee.
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He indicated that the pairties itrvalved in the negotiationa ot the stfpulation induded
-pepresentatives of residehttall custometa, industrial customerstand commercial cuskomers.
ble aleo indicated that the parties in these proceedings.'have been involved in prtur
proceedings betore tkte Gornmission and were kn-sltle,doeable and eaaperienced in utility
cases; generally; and.ini5uke rabe:settittg matters, specifically. Iktr. Hoctgden noted thatall
the parties wete invitest to paatticipate in the negotlations, ttCaordingto his testimony,
sonie, parlacipaled in person and some by phone, while some chose not tt5 participate
directly but communicated their views hy electronic nmil: FIe indicated that the part#es
put forward and diseusseii a variety of proposals,lhakaII partieshad theabiIity to discvss
the issuea and peesent their views, and that the settlement reflected a consenssis on the
part vf the si$nafories to the settlemerit. W. )•;IocYgden also testified ttiat the settlement is
4n the public inirere,st beeause it allows I)xflce the ability to earn a reasonable rate of return
while fcolding tlte ta.te inciease to appraximately three percent of Duke's current total
retail ri:venue, vahtl:e also providing 3vnds to aid lortJmcome tilstomrrs who are not
involved in the 11^IPP program and allowing mstomers to pay cuetomer deposits over a
thxee-monthperiod. (StaffBx 2,'at2-3;)

Paul G. Szrdth, Buke'a Yicre pxesident, Rates - CTh{o and SCentuckyy, testified that the
stipulation is the product of serious bar aenuig among c-apable, kno+Nledgeab"le parlies,
does not vaolate any iu¢portant regulatory principles or practice, and will benefit
custorners and the publ3.e iinterest. Heindncated thatfhe parties to the stipu3ation regularly
parttcipate in rate proceedings before the Commission, are krwwledgeable in regul'atory
tnatters, and were represerite5d'by expezienaed, eompetent counseL Tufr. gLaith tesfified
that there were a totel of'four settlement corferenees and that a1l paities were invited to
attend all of the settlemeait distrssions regarding the-applicatigns. He also noted that all
of the issu,e"s in these cases w.ere addt!essed (luft these meetings and'Fhat the Apulation
is a mmpronaise resultirt^ from those diseusaioils and repeesents a product of capabl@i
knowledgyeable parttes I3e 'indfcated that the sttpulation complies with all =relevant and
important prinriples=and practices a^d3s fifllysupported by al1 of the-evidence presented
in th'ese cases; Iie fertt^er indicated thaf the atipulation is cotrs£9ent with the priiuiple of

cost causation ^ rate designrin.that it reduces the subsidyl"ex^ bettiveen.rsearly all rate
classes 3n ordec to reduce t^r elnninate aoss^ubsidies betsveen classes. lidr. Smith aYso
stated that the stipulation provides z^unzrovs sign'sCicant benefita aeross all euatomer

graitps, inrluding the availability of thteephase residentlal service in ateas beyond where
it Ys ¢urrentlyoffered, a reduced dept'eciation rate, a lower poleattadtment charge than
suppor6ed in the applicatioY+, a new ttaclring meehanism to recover uneolleLth'ble ezpenses,
the establishment of two new low-income program.s, and al'lawing teeidential customer

deposits#obefunded-over;atluee-manthpr•r'rod. (DukeEx.9,at1;UkikeEY-IB,ak1-7.)

Updnxevfewof thesti ulatiots;, we find that it is the pxoduct oE serlous k^arggaining
among capable; knowledgeab^eparties. The Commiavion alsa finds that nwny itqns In the
stipulation wi11 benefit the ratepayers and the public interest. Specifically, the stipulation
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in these proeeedings, while allow-ing Duke the opportunityy to earn a reasonaltIe rate of
return, holds the rate irtcrease to apprflximately thre¢ percent of total mw revenue, It
prowitles an additional benefit to rel3icfienfial, customers by g+ving them ttut ability to fund
deposits over a three=month period. In addition, It masists 1ow-irteome ctirstomers tivough
flte establishment of nexc prograrns Further, as noted by fvTi. Smith, tftree-pbaec
tesidentinl service 3,s expanded, the depreciatiolt xate is reduced, and the pole atta€furnent
diarge is establfs}aed at a'lawt+r rate than was srrpported, in the applicatim Fuither, the
stipulation provides Oae important lieneflt df reducing or etiritinating xsoss-substdios
between classes by being consistent with the grmeipl`e of ciset eausation. Firtalf.y: with
regard to ouerevfew of tlte sfipulatia¢^, t there 3s no evfdQncei3mt it violates anf^ r^guLatory
principle.or grecedent.

Accordingly, we find that the stipiilation entered #nto by the parties should be
approved and arioped. Duke shaII have the necessary'acwunting authority* to ftilftll the
terms of the sti.pulation.

As agreed to by the parties to the stfpmlatioa, the date' tertairr Yaiue of i3uke`s

pxoperty, used and usefol in the. rendifton of electric service ia $963,787,W7. The
Commiseioza Sinds the rate:base stipulated by the parties to be reasonable and proper, and
adppta'thevaluatton of$963,7873d7 as tlve rate baee Sor purposes of tlteee proceedings.

The stipulationrecommends-that rates beapl+roved that cvouYd enable Duke to earn
a rate of return of 5:61 pereent. The Commission:finds ffiat &-rate of.return of 9.61 percent
is fair and reasonable for I3uke and ahoul2t be authorized;for-ptugoses of theae aasea

Applyin.g a rate of te.turn of 8.61 peYcent to the value of the used and usefut
property as of the date certaiu results in required operating Income of $82,96ZA7. Under
the:stigulation, the pariies agreed that the adjusted operating income'ofT7tfke duri*tg the
test year was $47,759,653: TYvs results in an o,perating income deficiency of W 222A34,
whieh, when adjusted for uncolleettblefl and taXes, results k+ an uteome d.eftciency of
$g$.,W,IX)0 anr1,tlterefore, a recommended revenue, increase Af $5g,299,335. Therefore, we
find t'hat a revenuefcureasa`ofS55;299,335 ie r€asonable and shonld be'approved.

1 We intecpret the lenguegeOf paragcaph three aE isie stipalaUwtto tnean itut Duke t¢ill mtpleatenf

depme'̂ ation rates set foitli in the staff:repbtt; sibd3fied so itraf such rates d°nrot rr~9ect depmciati°a
enpense onplant that will be [ulty depeeiated by the cad of the te®t yepr, as set fuxth ut OCC's
objections.
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As part of its'investigation 3n tliie matter; the 9taff reviewed Dtake's various rdtes
and charges, and the provisions goverXtSng terms and eonditiuns of servace. As partof the
stipuTatio33; the pazCies filed proposed tariffs tliat reflect the rates, at the rtwenue
requirement agreed to by the stipulating parties, as well as the rernaining tariff inatt8rs
agreed to by the partfes. The Commission has reviewed the proposedtari#s and found
that they correcfly incorporate the provisiona of the atipuletion. Therefore, the
Commission finds that Tluke should file, in final form, four complete, printed.aspiesof:the
final tariifs with the Conunrssion's alvclcetang-division, consiatent with thfs order, iYnike
shall also subatit a propnsed customef notio-, or nbfiors. Duke shall review the euxtomer
notices wi.tkt CommrBSion staff and .meke whake'o•:er ehanges are recommanded by staff.
The effective date oYtf[e intreaso- sballlie a date YCbt=earlier than the date crpon which finsl
tsu3ifs and the proposed custpytler notioes are^ed tvith the Commiag3os 11ie netv tariff#
sksaIl be effectiveifor servieezrendered on or after such effectivee=dateF

piC=T

(1) I3u1ce is an electric light company within the meaning nf'Sertivns
4905 03(,A)(4) and 4428.01(,Affl`), Revised Code, and, as such, is a
gub3frutilitpa3 deEined by Section 490ri.02, Tta.v'rsed Cadp, subj,ect to
the jurisdietian and supervsaion of the Commission. Dnke is alsa an
electric utilitJ.-withirt fivomeaning of Soction 4928:111tA)(6);ltevised
Code,

(2) On June. 23, 2D08, Dolce Siled a notice of intent to €ile an VPlicapoiti
for an increaseut sates for electric-distributionaervice iar ita service
tejritary.

(3) Also bn Jvne 25, 2008, Duke requested waivers of various stmdani
filing requirements contained in ILu1e 4901-9-01, Appendix A,
Chapter.II, Q;A.C. Duke':swatver requests were granted on Ju1y23,
2005:

(4) Duke requested that the test year begin January 1, 20t18, and end
December 31, 2408, and that the alate cartau be March 31, 2008. By
entiy of July 23, 2008, the Commfssion approved the requested daEe
ceistain and testyear.

(5) On July 25, 2A08, Duke filed applicationa, in Case Nos,: 08-709-E[:
fkIK, W-71f}-E[.-ATA, and 08-711-EL-AA1sdr to increase its eteehic
distribution rates, eff'ective Apri! 1, 2009, for tariff approval, ardfor
approvat of a change in=accotiliting:ametHotls.
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(fi) By entry of August 12, 2a08, a tecluiical conference conoetningthe
rate case and related applications was scheduled for Attgtust 21,
2ffa16>

(7) bft Septea7ber 10, 2008, the Commission isgned an entrg tkiat
aweepfed the appl3cations:far fflingae ofj'ir1y23, M.

(8)' (1ta .Aprft 30s 2(3W; gvroof`s ofyublicatton of the applicatlon wi
in the doetcet'Sogether with a mo'tion for ait7aiissfon as a.lat+e-filed
eicliibif.

(9) By enJcp of September 12, 2098, Case No, 06-718-BL ATA was
consolidated with the rate cases.

(10) On Ileeeniber 22, 2i1d8, Duke filed a motion for approval of a ehange
in accounting methods to defer and create a regulatory asseb for
starm restoratibn costs inc+irxed during the test year and, a recovery
mechanism forstorm testoration costa,

(11) By entry of ]anvary 14, 2-0Q9, the Comaussion approved Doke`s
appl%cation to modify asxountmg procr r̂3ures to rIr#er izMreaientai
operatj[on and maintenance costa rWafetl to the:September 14, 2006,
wiIla storm service Eestonatlon. ee3s}senses ''lVlth carryltlg CQws$
however, tiiereasonableness and recqveryaf said deferresl, amonnts
would-be examined and addressed ut a futige pt'oaeeding,

(12) On January 27, 2009, staff file-d its staff report.

8y entry dated February 5, 2009, persons wishtng xo (t1e objfttions m
the staff xeport artd those wis1ft to intervene were 4reetEd to file
tndtions to intervene by Fehraarp 26, ZC)9 This entry A}so
sehedufew3. a prehearing: ozsYiference f{tr March 17, 2009, and fhe
evidentiary hearing far March8l, 2009:

(14) In'tervention.was granted to OCC,Kroger,lxWC, GC'ETC; the city of
Cfncir¢aafi, f)CTA,TWTTC,,arttf Albeit L'ane.

(13) ltifotions to adrr it David C. Rineboit, Garder F. Gillespie, and
Fatnela Ii Sherwood to practice pro hac vice before the Commiasion
in this proceeding were granted on Feluuary 5,2009,

(16) Obj„ections to the staff report were filed by bft. Lane on Pebraaty 3,
2Da9, and by Duke, KTOger, Greater Cincitmati Health Couneil,
OPAE, PWC; OCTA, and C7CC on February26, 2009.
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A gsehearircgyconference was he)d on 1vTarch 17, 2Ik19;

(18) The evidentiary hearings were held on it4azch 31, 2Qt1'1, ahd June 17,

20t19.

(19) Three local pwblic hearings were held at various locati`4ns from
March 16, 2009, tlmugh March 24, 2009, pursuant to publishetd
noiices. ApproArnatelg 51 merttbers of the public attended the three
,public hearings and gave;sworn testimony.

(20) A stfpulation was filed and admitted into evidence ork March 31,
2009,H

(21) T1ie value- of all of #he cro:npany"s jt'ir;"sdfetional p'rapertyiised and
useful for the njndition of electric distn'but'iun seruice to their
costomers a[fieeted by fius a#+,p]ication, determined izt aecordanoc
wt?hSectCox4909.15,Reviseif Code,ittnotIess %an'$963,787,307.

(32) Ttkc :current net -operatntg incoine for the 12:inonth peri5id ended
December 51, 2WB, ts$47,%59,6a`3; The net operating income
realized by [)iilce repressnts a rate of return of 4:96 peraeat, The
st'p'dating pardes have recommended a rate of return of 8.61
percent.

(23) A rate of return of 4.96 percentis msufficient to provide Duke
reasonable compensationftir the service it ptovidea.

{24) A rate of return of 841 percent 3s fair and reasonable vnder the
circumstances preeented by these cases and is sufficient to provide
Duke just erinipensation,and refurnon the value of its property used
and useGitl°in ) urnishingkleefxic distribution servioe to its eustomets.

(25) A rate of rewrn of $.61 percent applied to the jcurisdictional rate base

of $363,787,307 results in allowable net operating im-me of
$82,962,(IE37. This results ht an operating inmrtte defici&icy of
$3&,222,434, whi^h, when adjuetctii for uncollectibles and taxes,

resultsina rexenue inerease of ^'i5,299,33ra

C(,YN(;LiJsifJIVS OF LAW

(1) llulce"s appliratfom to increase ratee was filed pursuant to, and this
Cetrrnnission:lias`jurisdichon of the applicaHOn under,the prpvisfons
of Sections 4409:17, 4909.1$, and 4909.19, Revised Code, and the
applieation compliee with-the requir:emerits of these statutes.
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(2) A staff invesdgation was con'ducfed, repocis of tfiat investigativn
were duly fil:ect and mailed, and public 6earings were held, the
wxitten notice of which camplied with the requirements of Sections
49U9;19 and 4903.fl83, Revised Code.

(3) The stipulatson submitted by a majodty of the parties, and
supported by staff, is reasonable and, as indicated herein, shall be
ad.apted in its entir.ety.

(4) The esaating sates and cliarges for eleetric distn'btttion service sie:
inauffident topzovide Dykea+ith.adeguate net annualoompensa#itin
and return sm 3ts property used and useful in the prov3sion of
electric"distrlbution servfee.

(5) A rate of retNtat of 8.61 percent is fair and reaasonable under the
circvmstano`s of this case and is sufficient to provicie Duke just
compensation and return on its property tisi.d and useful in the
provision of electric dish3bution serviees to its cvstomec8.

(6) Dulce is authozized to twithdr,aw its eurrent t'arlffs and to fde, in final
form, xevised tariffs as apptoved bythe Comutissian.het.ein

O:

Itis,therefore;

OF2DERED,'i'haYtk[e s6pulatiotilre adoptetlinits entirety. It is, further,

ORDERED, That the application of Duke for authority to inerease its rates and
ebarges f4r eiectric distribution sercase, and related applicationg considered herein, be
granted to the extent,provirled inthis opinion aYid order. It is, further'„

ORDERED,'fhat Diikebe authorized to file in fuud forin four comptete copies of its
tariffs toasistent with fitiis opinion and order, and to canoet dnd withdraw its suQerseded
tariffs upon the effective date of the tevised tazSfEs. (1ne ropy shal2 be ffled with this case
docket, oneeeopy shatlbefded With I>kake's'PRF docket, and the cemainingtwo topies shaR'
ize;s;lesignated fsu=Aistiibutfomto the zater and taiiffs divfsion of the Goaurtisslon's utilities
depertment. Dolce shall also update its taziffs previously filed eteefronically with the
6ommis.sion`s dacketing division. It is, fuxther,

ORDFI€ED, That Duke shall notify its customers oftfie changes tothe tarif[s viabiR
messege or tiill insert witli9n 30 daysof the effectiv.e date of the xevised taPiffs. A copy of
this customer notice s1aa1l be subnritted to tlre Commission's Service Monitoring and
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Enforeament Dapartment, Reliability and $erviee #Y.nal.ysfs Dh'v3sicm„ at least 10 day$ g40i

tO.l.tB alstribLttlonto Ct113tOIITers. ItYS, {tiltltiEl,.

7,1"hat the=effectiYedate of fhe revised tarl£fssihall bea date not eatlibr
that the date of th9s opixdon and oxtler: fihed3te upon wltifiltloour cornplete copie$ of fina,
tariffaare filed v,iith tFie CooimTasion, and.the d°ateopwtaie& tfie preposed cus3omer zwfs`ce
isfiled wi2h.,tb,e Cossunisalon The,ieuised tariffs st s11 b-e effeelive for seivices rendefed on

ot affer sttch effeeliw clafe, It is,.Jtxxtfim',

ORDEREY7, TkeLt I7uke`s motion for admi'ssian of p'roofs of pubticaflon be granted
and that Duke's motion ta s#dce be denied. It is, further,

OIiDEItED, That a copy of tids opinion anii onder be=served on all paYties of t+eca

THE PUSLIC L3m:1'17E5 CC)14lMIa5I01k1OF 0100

Atan:R

Paul A. CentoleUe.

Valerie A. Lzmnue

6/JWK:etugeb

tet^l°in the Joumal.

Iteneo J. Jenktns
Secretary
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