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v, : Code.
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MERIT BRIEF

SUBMITTED ON BEHALF OF APPELLEE,
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The standard service offer of all electric utilities in Ohio is set through Electric
Security Plans (ESPs). These plans are complicated and can last for years. To assure the
public that these plans are not setting prices that are too high, the General Assembly
requires the Public Utilities Commission (Commission) to perform a “significanily exces-
sive earnings test” (SEET) cach year. This analysis assures that a utility’s plan does not -

result in earnings significantly higher than those of similar companies. The statute cre-



ates a straight-forward, three-step process for accomplishing this. The Commission
implemented that process, determined that the Columbus Southern Power Company
(CSP) had significantly excessive earnings, and ordered customers to be credited with
over $42,000,000. The public has been protected in just the way that the General
Assembly intended.

The three appellants herein present two alternative scenarios for a SEET that
might have been. They describe, and show the consequences of, SEET structures that the
General Assembly might have created. Whether these alternatives would have been wise
or foolish is of no moment because they are not the SEET actually created by the General
Assembly. The Appellants objections to the Commission orders should be directed to the
General Assembly. The Commission properly implemented the law as it is and its orders

should be affirmed.

STATEMENT OF THE FACTS AND CASE

Three years ago the General Assembly passed, and the Governor signed, S.B. 221,
This was a legislative effort to further the goal of restructuring the nature of electric reg-
ulation in Ohio begun in 1999. S.B. 221 established two mechanisms under which the
standard service (that is to say the default service provided to those customers who do not
take their electricity supply from a competitive supplier) could be established. One

mechanism would have the rate for this standard service set through a competitive bid-

Appellants have chosen not to pursue some arguments presented in the notices of
appeal. As a result, this brief addresses only those arguments made in Appellants” briefs.



ding process and was termed a market rate offer (MRO). Ohio Rev. Code Ann.

§ 4928.142 (West 2011), App. at 13-16.> The other mechanism, termed an electric
security plan (ESP), set rates through a negotiated process and allowed other issues, new
plé.nt construction, distribution service, economic development and energy efficiency
among others, to be addressed. Ohio Rev. Code Ann. § 4928.143 (West 2011), App. at
17-21. All electric distribution utilities (EDU’s) had to file an application under one or
the other of these sections. Both of American Electric Power Company’s (AEP’s) affili-
ated utilities in Ohio, OP and CSP submitted applications seeking approval of ESPs.
These plans were approved by the Commission in March of 2009.

The ESP’s created under S.B. 221 are subject to two different ex post facto
reviews. If a plan extends for more than three years, the ESP must be reviewed in the
fourth year, and every four years thereafter, to assure that the statutory criterion under
which the ESP was originally approved still holds. Ohio Rev. Code Ann. § 4928.143(E)
(West 2011), App. at 20. It is the other review that is involved in this case. Every year
the ESP must be reviewed to determine if the adjustments to rates that were made in the
ESP “... resulted in excessive earnings as measured by whether the earned return on
common equity of the electric distribution utility is significantly in excess of the return on
common equity that was earned during the same period by publicly traded companies,

including utilities, that face comparable business and financial risk...” Ohio Rev. Code

2 References to appellee’s attached appendix are denoted “App. at ;” refer-

ences to the appendix of appellant Ohio Energy Group are denoted “OEG App. at ___;
references to the appendix of appellant Industrial Energy Users-Ohio are denoted “IEU
App. at__;” references to the supplement of Industrial Energy Users-Ohio are denoted
“IEU Supp.at __.”

"%



Ann, § 4928.143(F) (West 2011), App. at 21. In an effort to smooth the implementation
of this novel provision the Commission has issued rules and held a proceeding to provide
guidance to EDUs and ratepayers. Ohio Admin. Code § 4901:1-35 (West 2011), App. at
23-40; In the Matter of the Investigation in the Development of the Significantly Exces-
sive Earnings Test Pursuant to S.B. 221 for Electric Distribution Utilities, PUCO Case
No. 09-786-EL-UNC (Finding and Order) (June 30, 2010), App. at 41-73.

AEP filed an application for approval of ESPs for its CSP and OP affiliates on
September 1, 2010. Hearing was held and the testimony of six witnesses was taken on
direct examination. Two witnesses took the stand a second time in rebuttal. In the Mat-
ter of the Annual 2009 Filing of Columbus Southern Power Company and Ohio Power
Company Required by Rule 4901:2-35-10, Ohio Administrative Code, Case No. 10-1261-
EL-UNC (hereinafter In re AEP) (Opinion and Order at 3) (January 11, 2011), OEG App.
at 11, IEU App. at 36. Appellant Industrial Energy Users did not present a witness on
either direct or rebuttal. Applying the statute as written, the Commission found that OP
did not have significantly excessive earnings but that CSP did. The Commission reduced
the significantly excessive carnings of CSP to eliminatel the effect of the only non-ESP
effect supported by the record, off system sales, as required by statute. It directed the net
amount to be credited to the benefit of customers first by the elimination of deferrals car-
ried by CSP and then by direct bill credits.

Applications for rehearing were submitted by OEG, OCC, IEU, and AEP. Rehear-

ing was denied by entry on March 9, 2011 and these appeals ensued.



ARGUMENT
Proposition of Law No. I:

When the Public Utilities Commission determines: (1) “excessive
returns” by the difference between the earned return of the electric
distribution utility and companies comparable to it; (2) “significantly
excessive returns” as those exceeding a band (“safe harbor”) above the
earned returns of the comparable group determined with reference to
myriad factors; and (3) adjusts the level of any significantly excessive
returns to eliminate the effects of matters unrelated to the electric
security plan, the Public Utilities Commission has complied with the
requircments of R.C. 4928.143(F).

In its revamp of electric industry regulation, the General Assembly established an
annual review to assure that utility earnings under electric security plans (ESPs) would
not be “significantly excessive.” The statutory requirement, i foto, is:

(F) With regard to the provisions that are included in an elec-
tric security plan under this section, the commission shall
consider, following the end of each annual period of the plan,
if any such adjustments resulted in excessive earnings as
measured by whether the earned return on common equity of
the electric distribution utility is significantly in excess of the
return on common equity that was carned during the same
period by pubticly traded companies, including utilities, that
face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate. Con-
sideration also shall be given to the capital requirements of
future committed investments in this state. The burden of
proof for demonstrating that significantly excessive earnings
did not occur shall be on the electric distribution utility. If the
commission finds that such adjustments, in the aggregate, did
result in significantly excessive earnings, it shall require the
electric distribution utility to return to consumers the amount
of the excess by prospective adjustments; provided that, upon
making such prospective adjustments, the electric distribution
utility shall have the right to terminate the plan and immedi-
ately file an application pursuant to section 4928.142 of the
Revised Code. Upon termination of a plan under this division,
rates shall be set on the same basis as specified in division



(C)(2)(b) of this section, and the commission shall permit the
continued deferral and phase-in of any amounts that occurred
prior to that termination and the recovery of those amounts as
contemplated under that electric security plan. In making its
determination of significantly excessive earnings under this
division, the commission shall not consider, directly or indi-
rectly, the revenue, expenses, or earnings of any affiliate or
parent company. 1

Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. Although the section is
long, its requirements are rather simple. The Commission must do three things. First it
needs to determine what level of earnings is “excessive”. Second it must decide how
high the excessive carnings must be to be considered “significantly excessive”. Finally
the Commission must eliminate from the significantly excessive earnings the portion that
the electric distribution utility (EDU), which bears the burden of proof, has shown not to
be tied to the ESP that is being reviewed. The end result of these steps is the amount of
significantly excessive earnings arising from the ESP which must be returned to ratepay-
ers. The statute is clearly discretionary and, as this Court has noted, “{d]iscretionary
decisions receive deferential review.” In re Application of Columbus S. Power Co., Slip
Opinion No. 2011-Ohio-4129, quoting Consumers’ Counsel v. Pub. Util. Comm’n, 117
Ohio St. 3d 289, 2008-Ohio-860, 883 N.E.2d 1025, 9 10 (2008).

The Commission applied the statutory test reasonably as will be shown in the

following sections.

A. Defining “Excessive”

The statute requires that excessive earnings be “. . . measured by whether the

earned return on common equity of the electric distribution utility is significantly in



excess of the return on common equity that was earned during the same period by pub-
licly-traded companies, including utilities, that face comparable business and financial
risk. . ..” Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. To accomplish
this task f\vo things are needed. The Commission must determine the earned return on
common equity of the EDU in question and it must find the earned return on of a com-
parable group of companies. To the extent that the EDU’s earnings are above the range
of those of the comparable group, the returns are “excessive” within the meaning of the
statute.

The earned return for the comparable group is, perhaps surprisingly, not contro-
versial. The evidence in the case produced estimates that only ranged between approxi-
mately 9.6 and 11%. In In re AEP (Opinion and Order at 22) (January 11, 2011), OEG
App. at 30, IEU App. at 55. Given the nature of the subject matter, this is a significant
agreement. The Commission considered the various arguments presented in determining
that those of the EDU and the Commission’s own Staff were persuasive and found, as a
factual matter, that 11% was the earned return for the comparable group.

Calculating the earned return for the EDU should not be a controversial matter
either, but it is the crux of appellant IEU’s argument in this case. AEP presented a per-
fectly sensible calculation of the earned returns achieved by OP (10.81%) and CSP
(20.84%). Id. at 21-22, OEG App. at 29-30, IEU App. at 54-55. All parties to the case,
except IEU, agreed with the calculation. /d. at 22, OEG App. at 30, IEU App. at 55. As
OP’s earnings were below those of the comparable group, its returns were not “exces-

sive” and, therefore, could not be “significantly excessive” within the meaning of that



statute. The examination needed only proceed for CSP. This analysis will be discussed
in the next subheading.

Appellant IEU simply takes a different view of the calculation. Its view is not
based in law. IEU believes that it is necessary for the earned return to be based not on the
EDU’s actual earnings; but rather only on the portion of earnings derived from jurisdic-
tional activities, in the parlance of utility regulation, the earnings should have been
“jurisdictionalized.”> While this might have been an interesting way for the General
Assembly to have defined this test, it did not do so. In fact it did quite the opposite. The
statute seeks to measure the “. . . earned return on common equity of the electric distribu-
tion utility. . . .” Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. “Electric
Distribution Utility” is a defined term. Specifically it is “...an electric wtility rthat sup-
plies at least retail electric distribution service.,” Ohio Rev. Code Ann. § 4928.01(AX6)
(West 2011), App. at 7 (emphasis added). Thus it is clear that an EDU can supply more
than just distribution service. No limitation on other lines of business is given. The defi-
nition of electric utility shows that the EDU can supply both competitive and non-com-
petitive services, specifically an electric utility is an “...electric light compdny that has a
certified territory and is engaged on a for-profit basis either in the business of supplying a
noncompetitive retail electric service in this state or in the businesses of supplying both a

noncompetitive and a competitive retail electric service in this state.” Ohio Rev. Code

Interestingly while IEU argues that the Commission did not remove enough from
CSP’s earnings, Ohio Energy Group and the Consumers Counsel argue just the opposite,
that the Commission removed too much.



Ann. § 4928.01(A)(11) (West 2011), App. at 8. An electric light company is defined,
without any limitation at all, specifically as:
(A) Any person, firm, copartnership, voluntary association,

joint-stoek association, company, or corporation, wherever
organized or incorporated, is:

* % *
(3) An electric light company, when engaged in the business
of supplying electricity for light, heat, or power purposes to
consumers within this state, including supplying eleciric
transmission service for electricity delivered to consumers in

this state, but excluding a regional transmission organization
approved by the federal energy regulatory commission.

Ohio Rev. Code Ann. § 4905.03(A)(3) (West 2011), App. at 1. There is nothing in these
definitions that limits an EDU to functioning in only its role as an EDU. They can and do
act in other lines of business. The definitions recognize this; and when the General
Assembly required a comparison between the “electric distribution utility” and compara- |
ble companies it meant “electric distribution utilities” as they are, no matter what lines of
business that might entail.

The statutory compatison itself recognizes this. If the General Assembly had
meant the analysis to be done based on solely regulated activities, the comparable group
would have been regulated entities. The comparison then would have been regulated to
regulated. The General Assembly did not do this; rather, it indicated that the comparable
companies were to be . . . publicly traded companies, including utilities, that face com-
parable business and financial risk . . . .” Ohio Rev. Code Ann. § 4928.143(F) (West

2011), App. at 21 (emphasis added). The statutory comparison is to companies with



more than just state-regulated utility operations because the General Assembly recog-
nized that the EDU’s to be examined under the SEET test themselves have more than just
state-regulated utility operations. The General Assembly required apples to apples, while
Appellant IEU wants apples to oranges. |

The Commission explained the situation quite clearly in its order saying;:

Nowhere in Section 4928.143(F), Revised Code, is a compre-
hensive jurisdictional allocation study required in order to
determine an earned ROE appropriate for use in the SEET.
Nor do we find that a comprehensive jurisdictional allocation
study is the only manner in which to determine an earned
ROE for SEET. Rather, we find that it is acceptable to make
appropriate adjustments to FERC Form 1 data in order to
develop an carned ROE for SEET. In making this determina-
tion, we note that, under applicable provisions of Section
4928.01, Revised Code, and under Section 4905.03, Revised
Code, an electric utility is not limited to a subset of a firm's
activities that may be regulated under an ESP. Additionally,
the definition of an electric light company explicitly covers
firms engaged in both activitics subject to rate regulation by
this Commission and activities such as transmission that are,
in large part, subject to federal jurisdiction. Thus, while
adjustments to FERC Form 1 data may be appropriate to iso-
late the effects on ROE of the adjustments in the ESP under
review, the SEET, in the first instance, may be measured
based upon the return of common equity of the electric utility
viewed as a company without a complete jurisdictional cost
and revenue allocation study.

In re AEP (Opinion and Order at 13) (January 11, 2011), OEG App. at 21, IEU App. at
46,

Fundamentally, Appellant IEU wants to add a phrase to the statute. It wants to
change the phrase “. . . the earned return on common equity of the electric distribution

utility. . . .” as it appears in the statute, to “the earned return on common equity of the

10



electric distribution utility from only its state-regulated activities.” As has been shown
previously, that is not what the statute provides. It is improper to read words into a stat-
ute to interpret it. State v. Hughes, 86 Ohio St. 3d 424, 427, 715 N.E. 2d 540 (1999).
This is precisely what IEU asks this Court to do and the argument should be rejected.

The Commission did the first step of the statutory comparison correctly. It com-
pared the actual returns of the OP and CSP to the actual returns of a group of publicly
traded companies with comparable risk. Appellant IEU wants something different. It
wants a comparison between the actual returns achieved by the comparable group and
some sub-set of the returns actually achieved by the two utilities. The Commission was
correct.,

The return on equity of the comparable group was 11 percent. Ohio Power’s
return on equity was less than 11 percent and therefore the company did not have exces-
sive earnings. Columbus Southern Power Company had return on equity higher than 11
percent and, therefore, had excessive earnings within the meaning of the statute. The

Commission should be affirmed.

B. Defining “Significantly Excessive”

The second step of the SEET analysis is to determine how large excessive earn-
ings must be to become “significantly excessive”. In an earlier case, the Commission
established a guideline (sometimes called a “safe harbor™) of 200 basis points (2 percent)
above the mean of the comparable group. I re AEP (Opinion and Order at 22) (January

11,2011), OEG App. at 30, IEU App. at 55. In the case below, the Commission

11



reconsidered this guideline. Tt was presented with arguments that the guideline should be
either 200-400 basis points (OEG and OCC), or two standard deviations above the com-
parable group (AEP), or 50 percent of the comparable group mean (PUCO Staff). The
Commission determined that it should alter its previous approach. It determined that a
percentage-based method was most appropriate as it creates symmetry between the need
to create a check on rates that result in excessive earnings and the obligation to ensure
that a company can continue to operate successfully, maintaining financial integrity,
attracting capital, and compensating investors for risks borne. /d. at 25, OEG App. at 33,
IEU App. at 58.

The Staff presented a percentage-based method and was recognized as a reasona-
ble starting point for this determination. It is reasonable to consider that “significance” is
symmetric. This is to say that the distance above the average that is considered “signifi-
cantly excessive” should be the same as the distance below the mean that is considered
“significantly deficient.” Staff’s recommendation works in exactly this way. The Staff’s
recommendation, a 50 percent adder, when subtracted from the mean of the comparable
group, yields a result of 5.5 percent, approximately the same as CSP’s embedded cost of
debt. Id. Tt would be undeniable that a return on equity at or below the cost of debt
would be signiﬁcantly deficient. Because that provides a measure of how far below the
mean of the comparable group is significantly low, moving that far above the mean is a
test of what is significantly excessive. Thus the percentage adjustment suggested by the

Staff of the Commission was a reasonable starting point for setting the safe harbor.

12



Having determined that the 50 percent adder was a reasonable starting point for
the safe harbor determination, the Commission turned to company-specific factors. This
is necessary because the simple comparison between earnings does not fully capture the
factors which impact whether earnings are significantly excessive. To this end, the

Commission looked to a large number of factors including:

. business risks faced by CSP;

. capital outlay requirements;

. service reliability improvements;

. the most recent authorized rate of return for CSP (12.46 per-
cent );

. CSP’s commitments to innovation in the GridSmart program;

o CSP’s commitments to furthering the state’s energy policy by
far exceeding requirements in energy efficiency and peak
demand response; and

o CSP’s capital commitment to development of an Ohio solar
facility.

In re AEP (Opinion and Order at 25-27) (January 11, 2011), OEG App. at 33-35, IEU
App. at 58-60. These factors, in the aggregate, warrant an adjustment of the 50 percent
adder to 60 percent. Thus, for CSP, return on equity above 17.6 percent would fall into

the category of “excessive earnings.” Jd. These determinations are not controversial.

C. Eliminating Non-ESP Earnings.

Having determined the level of excessive earnings, the final step of the test is to

remove the effects of those items that are not related to the provisions of the ESP under
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review. An ESP is structured by adjustments to the prior rates and the statute requires
“[w]ith regard to the provisions that are included in an electric security plan. . ., the com-
mission shall consider . . . if any such adjustments resulted in excessive earnings . . ..”
Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. In this way, those signifi-
cantly excessive carnings which arise from the ESP under review are identified.

Although a variety of adjustments were suggested by CSP, the Commission was
persuaded that only one adjustment was necessary, off system sales (OSS). The appro-
priateness of this adjustment is almost self-evident. CSP sells electricity at wholesale to
other utilities, co-operatives, and municipalities. OSS are subject to regulation by the
Federal Energy Regulatory Commission. They have nothing whatever to do with the
ESP under review. Whatever profit is derived from OSS is entirely independent of the
ESP. The rates which existed before the current ESP had nothing to do with OSS (they
could not, it is a matter of federal jurisdiction) and no adjustment within the plan had
anything to do with OSS (again they could not as it is a matter of federal jurisdiction).
CSP met its burden of proof to establish the appropriateness of removing the effect of
these sales from the SEET calculation.

Appellants raise several lines of objection to the Commission decision. Appellants
OEG and OCC argue that OSS must be included because the statute, in their incorrect
view, requires a comparison of all earnings of the EDU to all earnings of the comparable
group. Appellant IEU argues that the statute requires the comparison be made between
only some sub-set of the EDU’s earnings and all the earnings of the comparable group.

Further it argues that the OSS adjustment (along with many more) should have been done
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but the Commission did the calculation incorrectly. These arguments will be addressed
below.

Appellants OEG and OCC simply misunderstand what the Commission did and
what the law requires.* They believe that the statute requires all of the EDU’s earnings to
be compared with all of the earnings of the comparable group. That is exactly what the
Commission did. This very comparison is the first step of the analysis. That is how
“excessive earnings” are determined. In re AEP (Opinion and Order at 21-22) (January
11,2011), OEG App. at 29-30, IEU App. at 54-55. It was based on just this comparison
of “al] to all” by which OP was determined not to have excessive earnings and, therefore,
not to warrant further examination. In re AEP (Opinion and Order at 22) (January 11,
2011), OEG App. at 30, IEU App. at 55. Appellants OEG and OCC are factually mis-
taken.

Appellant TEU argues that the EDU’s earned return on common equity should
have been jurisdictionalized. That is to say the earned return on equity should be calcu-
lated based on only a part of the EDU’s business activity. As has been discussed, the
statute requires nothing of the sort. The statute provides that the comparison is to be
made by determining whether the . . . earned return on common equity of the electric

distribution utility is significantly in excess of the return on common equity that was

4 Appellants OEG and OCC spend much time discussing Bluefield Water Works v.
West Virginia, 262 U.S. 679 (1923). The case has no relevance. Bluefield lays out the
test under which utilities are constitutionally protected from confiscation by rates that are
set too low. No such issue is presented in the case at bar. Bluefield in essence sets a floor
below which utilities rates cannot be set, while the SEET establishes a ceiling above
which a portion of utility earnings cannot go. There is no relationship between the two.
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earned during the same period by publicly traded companies, including utilities, that face
comparable business and financial risk . . . .” Ohio Rev. Code Ann. § 4928.143(F) (West
2011), App. at 21. The statute could not be plainer. The Commission must consider the
carned return on equity of the EDU. That’s what the statute says. The EDU’s earnings
are what they are. Its equity is what it is. The earned return on equity is simply the ratio
between them and that is what the Commission determined for both OP and CSP. Inre
AEP (Opinion and Order at 22-23) (January 11, 2011), OEG App. at 30-31, IEU App. at
55-56. Adjustment comes into play at the third step of the analysis. Appellant IEU is
legally incorrect.

Appellants OEG and OCC compound their error by assuming that the statute stops
at that point. It does not. As discussed above, the Commission must continue the statu-
tory analysis, as it did, to determine a “significantly excessive” level and then the
removal of non-ESP related earnings. The statute requires it. Ohio Rev. Code Ann.

§ 4928.143(F) (West 2011), App. at 21. Quite specifically there is no possible relation-
ship between the elements of the ESP and off system sales. This is why OEG and OCC
make no such showing, none can exist. AEP met its burden of proof and showed that
OSS are related to federally regulated transactions and not the ESP and therefore should
be excluded. In re AEP (Opinion and Order at 27) (January 11, 2011), OEG App. at 35,
IEU Ohio App. at 60.

Appellants OEG and OCC argue that OSS should be included because, they claim,
ratepayers have funded the plants used or that, in some undefined way, sales to ratepayers

allow the OSS to occur. This is nonsense. With the exception of construction work in
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progress (CWIP), utility construction is funded either by shareholders or debt holders of
the company. Putting aside CWIP, there is simply no mechanism by which ratepayers
could fund construction.

CWIP has two statutory sources, R.C. 4909.15(A)(1) and 4928.143(B)(2)(b). The
second of these has never been used. Columbus and Southern Ohio Electric Company
(the predecessor of CSP prior to the merger with AEP) did obtain R.C. 4909. 15(AX(1)
CWIP for construction of a plant in 1978, 33 years ago. See, Consumers’ Counsel v.
Pub. Util. Comm’n, 58 Ohio St. 2d 108, 388 N.E.2d 1370 (1979). The statute, however,
requires that whatever amount ratepayers have provided by way of CWIP must be
returned to them before the plant may be included in the rate base. Ohio Rev. Code Ann.
§ 4909.15(A)(1) (West 2011), App. at 3-4. Ratepayers have not funded CSP’s plants.
The notion that sales to ratepayers facilitate off system sales seems the exact opposite of
the real situation. Every sale to a ratepayer uses generating plant that is then not availa-
ble to make an off system sale. OEG and OCC’s arguments are wrong.

Appellant IEU takes a different tack. It argues that the Commission did not
remove enough when it made its OSS adjustment. Appellant IEU argues, but does not
prove, that an adjustment for transmission plant should have been made. There is no
basis for this. The Commission did make a significant adjustment. It removed the value
of the plant used to support the off system sales. In re AEP (Opinion and Order at 28-30)
(January 11, 2011), OEG App. at 36-38, IEU App. at 61-63. This adjustment was based
on the testimony of Staff witness Cahaan. Id. This is apparently not enough for IEU but

adjustments must be based on evidence and there is no evidence that the adjustment, pro-
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posed on brief by Appellant IEU, is needed. None of the witnesses testifying felt the
need to make such an adjustment. Indeed, the very portion of the transcript (cross-
examination of Staff witness Cahaan) cited by Appellant IEU shows that the witness did
not believe the adjustment was feasible. Tr. Vol. Il at 475, IEU Supp. at 203. Even if,
contrary to the record evidence, the adjustment were feasible, nothing indicates the size
of the effect the adjustment would have. The Commission is hot free to speculate in
these ways. The Commission must act based on facts not speculation. It did so here. No
further adjustment was shown to be needed and so none was done.
In keeping with its “the Commission did not remove enough” theme, Appellant

IEU argues that the effect of non-jurisdictional activities must be removed from the cal-
culation. This is an odd argument for Appellant IEU to make. Removing earnings from
the SEET analysis would appear to be advantageous for CSP as it would reduce the level
of earnings and thereby reduce the level of earnings that could be determined to be “sig-
nificantly excessive.” This is certainly the view the Commission took as it ruled, in
response to an effort by AEP to reserve the ability to perform additional jurisdictional-
ization, that:

.. . [T]o the extent that AEP-Ohio failed to further jurisdic-

tionalize its 2009 earnings for the SEET proceeding, AEP-

Ohio has waived its right to do so subsequent to the issuance

of this Order. The parties to this proceeding should not be

required to revise their position or the Commission reconsider

its Order because AEP-Ohio elected not to further
jurisdictionalize its carnings before the application was filed.

In re AEP (Opinion and Order at 13) (January 11, 2011), OEG App. at 21, IEU App. at

46. Appellant IEU’s argument, if accepted, would be beneficial to AEP. The burden of
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proof to show that significantly excessive earnings did not occur lies with OP and CSP.
With regard to additional jurisdictionalization, the companies failed to meet that burden
of proof. [EU cannot resurrect AEP’s argument now.

The Court has repeatedly declared that it “will not reverse an order of the
Commission absent a showing of prejudice by the party seeking reversal.” Myers v. Pub.
Util. Comm’n, 64 Ohio St. 3d 299, 302, 595 N.E. 2d 873, 876 (1992). See also Holladay
Corp. v. Pub. Util. Comm’n, 61 Ohio St. 2d 335, 402 N.E. 2d 1175, syllabus (1980);
Akron v. Pub. Util. Comm’n, 55 Ohio St. 2d 155, 161, 378 N.E. 2d 480, 484 (1978); Ohio
Edison Co. v. Pub. Util. Comm’n, 173 Ohio St. 478, 496, 184 N.E. 2d 70, 83 (1962). As
regards these two IEU arguments, it has shown no prejudice; rather, it has merely specu- |

lated. Speculation is not sufficient.

D. Conclusion

In sum, the Commission implemented the statute correctly. Three steps were
required. Three steps were performed. The Commission determined, first, the level of
excessive earnings; second, the level of significantly excessive earnings; and third, identi-
fied those earnings shown not to be associated with the ESP and eliminated them.
Appellants would impose different, non-statutory tests based in part on speculation. The

Commission properly rejected these arguments and should be affirmed.
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Proposition of Law No. II:

Where the charges collected by a public utility are based upon rates
which have been established by an order of the Public Utilities Com-
mission of Ohio, the fact that such order is subsequently found to be
unreasonable or unlawful on appeal to the Supreme Court of Ohio, in
the absence of a statute providing therefor, affords no right of action
for restitution of the increase in charges collected during the pendency
of the appeal. Keco Industries Inc. v. Cincinnati and Suburban Bell Tel.
Co., 166 Ohio St. 254, 141 N.E.2d 465 (syllabus 2) (1957).

Long ago this Court recognized that only the Public Utilities Commission may
establish rates and the rates it establishes are valid until replaced by the Public Utilities
Commission. Keco Industries Inc. v. Cincinnati and Suburbén Bell Tel. Co., 166 Ohio
St. 254, 141 N.E.2d 465 (syllabus 2) (1957). Appellants OEG and OCC argue that this
Court should create an exception to this long standing rule. This Court should decline.

In Keco, this Court reasoned: “We have determined further that the General
Assembly provided that there is no automatic stay of any order, but that it is necessary for
any person aggrieved thereby to take affirmative action, and if he does so he is required
to post bond.” Keco Industries Inc. v. Cincinnati and Suburban Bell Tel. Co., 166 Ohio
St. 254, 258, 141 N.E.2d 465, 468 (1957). Appellants wish this Court to allow them to
- side-step this statutory structure. No stay was sought. As this Court has reasoned:

In Keco, the court was confronted with a situation where a
consumer was suing for restitution of amounts collected
under a commission approved tariff which was later deter-

mined to be unreasonable and unlawful. There, we held, at
page 257, 141 N.E.2d 465, that an action for restitution would
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not lie, since a “utility must collect the rates set by the com-
mission.”

River Gas Co. v. Pub. Util. Comm 'n, 69 Ohio St. 2d 509, 513, 433 N.E.2d 568, 571
(1982). The situation before this Court is no different. Appellants OEG and OCC simply
want restitution of amounts they believe were overpaid and they want to avoid the step of
obtaining a stay. The Keco rule is a good one and would apply in this situation. The

arguments of Appellants OEG and OCC should be rejected.

CONCLUSION

The General Assembly requires the Commission to review ESPs each year to
determine if the adjustments made in the plan result in significantly excessive earnings
when measured against a group of companies facing comparable risk. To do this, the
Commission must do three things. First it needs to determine what level of earnings is
“excessive”. Second it must decide how high the excessive earnings must be to be con-
sidered “significantly excessive”. Finally the Commission must eliminate from the sig-
nificantly excessive earnings the portion that the EDU, which bears the burden of proof,
has shown 7ot to be tied to the ESP that is being reviewed. The Commission has done

cach of these steps reasonably and its order should be affirmed.

21



Respectfully submitted,

Michael DeWine (0009181)
Ohio Attorney General

William L. Wright (0018010}
Section Chi

/)

Thomas W. McNamee (0017352)
Counsel of Record

Assistant Attorney General

Public Utilities Section

180 Fast Broad Street, 6 T
Columbus, OH 43215-3793
614.466.4397 (telephone)
614.644.8764 (fax)
william.wright@puc.state.oh.us
thomas.mcnamee@puc.state.oh.us

Counsel for Appellee,
The Public Utilities Commission of Ohio

22



PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Merit Brief, submitted on behalf

of appellee, the Public Utilities Commission of Ohio, was served by regular U.S. mail,

postage prepaid, or hand-delivered, upon the following parties of record, this 26™ day of

September, 2011.

Parties of Record:

David F, Boehm

Michael L. Kurtz

" Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

Samuel C. Randazzo

Frank P. Darr

Joseph E. Oliker

McNees Wallace & Nurick

21 East State Street, 18® Floor
Columbus, OH 43215

Janine L. Migden-Ostrander
Consumers’ Counsel
Maureen R. Grady

Melissa R. Yost (0070914)
Kyle L. Verrett (0084199)

Office of the Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800
Columbus, OH 43215-3485

N

THosh

Assi

23

as W. McNamee
stant Attorney General

Steven T. Nourse

American Electric Power Corporation
1 Riverside Plaza, 29" Floor
Columbus, OH 43215-2373

Kathleen M. Trafford

Daniel R. Conway

Porter, Wright, Morris & Arthur
41 South High Street
Columbus, OH 43215



APPENDIX



APPENDIX

TABLE OF CONTENTS
Page
Ohio Rev. Code Ann. § 4905.03(West 2011} ..o |
Ohio Rev. Code Ann. § 4909.15 (WesSt 2011} vt 3
Ohio Rev. Code Ann. § 4928.01 (West 20T1) oo 7
Ohio Rev. Code Ann. § 4928.142 (West 2011) oo 13
Ohio Rev. Code Ann. § 4928.143 (West 2011) c.ovirinrioiiciinisnes 17
Ohio Admin. Code § 4901:1-35-01 (West 2011) (Definitions).......cooveereeriiiiinininsininnns 21
Ohio Admin. Code § 4901:1-35-02 (West 2011) (Purpose and SCOPe)......vvveriurmrererinnees 22
Ohio Admin. Code § 4901:1-35-03 (West 2011) (Filing and contents of
APPLICALIONS) covveerrreriiiirse s ierss st e s 23
Ohio Admin. Code § 4901:1-35-04 (West 2011) (Service of Application).......c.coeeveeine. 33
Ohio Admin. Code § 4901:1-35-05 (West 2011) (Technical Conference).......cco.cewernene 34
Ohio Admin. Code § 4901:1-35-06 (West 2011) (Hearings) .......oerncrimemrieninisisinnnnne: 34
Ohio Admin. Code § 4901:1-35-07 (West 2011) (Discoverable agreements) ................. 35
Ohio Admin. Code § 4901:1-35-08 (West 2011) (Competitive bidding pro-
cess requirements and use of independent third party) ... 35
Ohio Admin. Code § 4901:1-35-09 (West 2011) (Electric security plan fuel
and purchased power adjuStments) ........ocovccuvrirmmmiinimrernsis e 36
Ohio Admin. Code § 4901:1-35-10 (West 2011) (Annual review of electric
SECUTILY PLAN wvueueerereeereriirtne et et ee sttt bbb 37
Ohio Admin. Code § 4901:1-35-11 (West 2011) (Competitive bidding pro-
cess ongoing review and reporting reqUIFEMENtS) ....ovneueierienieinssnsisicenmsininnes 37



APPENDIX

TABLE OF CONTENTS (cont’d)
Page

In the Matter of the Investigation into the Development of the Significantly
Excessive Earnings Test Pursuant to Amended Substitute Senate Bill
221 for Electric Utilities, Case No. 09-786-EL-UNC (Finding and

Order) (JUNE 30, 2010) ..ccuvririmmnrserecsecissisnins st s 41

i



§ 4905.03. Public utility company definitions
As used in this chapter:

(A) Any person, firm, copartnership, voluntary association, joint-stock association, com-
pany, or corporation, wherever organized or incorporated, is:

(D

A telephone company, when engaged in the business of transmitting telephonic messages
to, from, through, or in this state;

(2) A motor transportation company, when engaged in the business of carrying and trans-
porting persons or property or the business of providing or furnishing such transportation
service, for hire, in or by motor-propelled vehicles of any kind, including trailers, for the
public in general, over any public street, road, or highway in this state, except as provided
in section 4921.02 of the Revised Code;

(3) An electric light company, when engaged in the business of supplying electricity for
light, heat, or power purposes to consumers within this state, including supplying electric
transmission service for electricity delivered to consumers in this state, but excluding a
regional transmission organization approved by the federal energy regulatory commis-
sion;

(4) A gas company, when engaged in the business of supplying artificial gas for lighting,
power, or heating purposes to consumers within this state or when engaged in the busi-
ness of supplying artificial gas to gas companies or to natural gas companies within this
state, but a producer engaged in supplying to one or more gas or natural gas companies,
only such artificial gas as is manufactured by that producer as a by-product of some other
process in which the producer is primarily engaged within this state is not thereby a gas
company. All rates, rentals, tolls, schedules, charges of any kind, or agreements between
any gas company and any other gas company or any natural gas company providing for
the supplying of artificial gas and for compensation for the same are subject to the juris-
diction of the public utilities commission.

(5) A natural gas company, when engaged in the business of supplying natural gas for
lighting, power, or heating purposes to consumers within this state. Notwithstanding the
above, neither the delivery nor sale of Ohio-produced natural gas by a producer or gath-
erer under a public utilities commission-ordered exemption, adopted before, as to pro-
ducers, or after, as to producers or gatherers, January 1, 1996, or the delivery or sale of
Ohio-produced natural gas by a producer or gatherer of Ohio-produced natural gas, either
to a lessor under an oil and gas lease of the land on which the producer's drilling unit is
located, or the grantor incident to a right-of-way or easement to the producer or gatherer,



shall cause the producer or gatherer to be a natural gas company for the purposes of this
section.

All rates, rentals, tolls, schedules, charges of any kind, or agrecments between a natural
gas company and other natural gas companies or gas companies providing for the supply
of natural gas and for compensation for the same are subject to the jurisdiction of the
public utilities commission. The commission, upon application made to it, may relieve
any producer or gatherer of natural gas, defined in this section as a gas company or a nat-
ural gas company, of compliance with the obligations imposed by this chapter and Chap-
ters 4901., 4903., 4907., 4909., 4921., and 4923. of the Revised Code, so long as the pro-
ducer or gatherer is not affiliated with or under the control of a gas company or a natural
gas company engaged in the transportation or distribution of natural gas, or so long as the
producer or gatherer does not engage in the distribution of natural gas to consumers.

Nothing in division (A) (5) of this section limits the authority of the commission to
enforce sections 4905.90 to 4905.96 of the Revised Code.

(6) A pipe-line company, when engaged in the business of transporting natural gas, oil, or
coal or its derivatives through pipes or tubing, either wholly or partly within this state;

(7) A water-works company, when engaged in the business of supplying water through
pipes or tubing, or in a similar manner, to consumers within this state;

(8) A heating or cooling company, when engaged in the business of supplying water,
steam, or air through pipes or tubing to consumers within this state for heating or cooling

purposes;

(9) A messenger company, when engaged in the business of supplying messengers for
any purpose;

(10) A street railway company, when engaged in the business of operating as a common
carrier, a railway, wholly or partly within this state, with one or more tracks upon, along,
above, or below any public road, street, alleyway, or ground, within any municipal corp-
oration, operated by any motive power other than steam and not a part of an interurban
railroad, whether the railway is termed street, inclined-plane, elevated, or underground
railway;

(11) A suburban railroad company, when engaged in the business of operating as a com-
mon carrier, whether wholly or partially within this state, a part of a street railway con-
structed or extended beyond the limits of a municipal corporation, and not a part of an
interurban railroad;



(12) An interurban railroad company, when engaged in the business of operating a rail-
road, wholly or partially within this state, with one or more tracks from one municipal
corporation or point in this state to another municipal corporation or point in this state,
whether constructed upon the public highways or upon private rights-of-way, outside of
municipal corporations, using electricity or other motive power than steam power for the
transportation of passengers, packages, express matter, United States mail, baggage, and
freight. Such an interurban railroad company is included in the term “railroad” as used in
section 4907.02 of the Revised Code.

(13) A sewage disposal system company, when engaged in the business of sewage dis-
posal services through pipes or tubing, and treatment works, or in a similar manner,
within this state.

(B) “Motor-propelled vehicle” means any automobile, automobile truck, motor bus, or
any other self-propelled vehicle not operated or driven upon fixed rails or tracks.

§ 4909.15. [Effective Until 9/9/2011] Fixation of reasonable rate

(A) The public utilities commission, when fixing and determining just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and use-
ful in rendering the public utility service for which rates are to be fixed and determined.
The valuation so determined shall be the total value as set forth in division (J) of section
4909.05 of the Revised Code, and a reasonable allowance for materials and supplies and
cash working capital, as determined by the commission. The commission, in its discre-
tion, may include in the valuation a reasonable allowance for construction work in pro-
gress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-five per cent com-
plete. In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used dur-
ing construction, expended, or obligated to such construction funds budgeted where all
such funds are adjusted to reflect current purchasing power; and any physical inspection
performed by or on behalf of any party, including the commission's staff. A reasonable
allowance for construction work in progress shall not exceed ten per cent of the total val-
uation as stated in this division, not including such allowance for construction work in
progress. Where the commission permits an allowance for construction work in progress,
the dollar value of the project or portion thereof included in the valuation as construction
work in progress shall not be included in the valuation as plant in service until such time
as the total revenue effect of the construction work in progress allowance is offset by the



total revenue cffect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accrue on that por-
tion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the conclu-
sion of the offset period for purposes of division (J) of section 4909.05 of the Revised
Code. From and after April 10, 1985, no allowance for construction work in progress as it
relates to a particular construction project shall be reflected in rates for a period exceed-
ing forty-eight consecutive months commencing on the date the initial rates reflecting
such allowance become effective, except as otherwise provided in this division. The
applicable maximum period in rates for an allowance for construction work in progress as
it relates to a particular construction project shall be tolled if, and to the extent, a delay in
the in-service date of the project is caused by the action or inaction of any federal, state,
county, or municipal agency having jurisdiction, where such action or inaction relates to
a change in a rule, standard, or approval of such agency, and where such action or inac-
tion is not the result of the failure of the utility to reasonably endeavor to comply with
any rule, standard, or approval prior to such change. In the event that such period expires
before the project goes into service, the commission shall exclude, from the date of expi-
ration, the allowance for the project as construction work in progress from rates, except
that the commission may extend the expiration date up to twelve months for good cause
shown. In the event that a utility has permanently canceled, abandoned, or terminated
construction of a project for which it was previously permitted a construction work in
progress allowance, the commission immediately shall exclude the allowance for the
project from the valuation. In the event that a construction work in progress project pre-
viously included in the valuation is removed from the valuation pursuant to this division,
any revenues collected by the utility from its customers after April 10, 1985, that resulted
from such prior inclusion shall be offset against future revenues over the same period of
time as the project was included in the valuation as construction work in progress. The
total revenue effect of such offset shall not exceed the total revenues previously collected.
In no event shall the total revenue effect of any offset or offsets provided under division
(A)(1) of this section exceed the total revenue effect of any construction work in progress
allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and rea-
sonable rate of return as determined under division (A)(2) of this section to the valuation
of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.



(a) Federal, state, and local taxes imposed on or measured by net income may, in the dis-
cretion of the commission, be computed by the normalization method of accounting, pro-
vided the utility maintains accounting reserves that reflect differences between taxes
actually payable and taxes on a normalized basis, provided that no determination as to the
treatment in the rate-making process of such taxes shall be made that will result in loss of
any tax depreciation or other tax benefit to which the utility would otherwise be entitled,
and further provided that such tax benefit as redounds to the utility as a result of such a
computation may not be retained by the company, used to fund any dividend or distribu-
tion, or utilized for any purpose other than the defrayal of the operating expenses of the
utility and the defrayal of the expenses of the utility in connection with construction
work.

(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any
purposes other than the defrayal of the allowable operating expenses of the company and
the defrayal of the allowable expenses of the company in connection with the installation,
acquisition, construction, or use of a compliance facility. The amount of the tax credits
granted to an electric light company under that section for Ohio coal burned prior to Jan-
uary 1, 2000, shall be returned to its customers within three years after initially claiming
the credit through an offset to the company's rates or fuel component, as determined by
the commission, as set forth in schedules filed by the company under section 4905.30 of
the Revised Code. As used in division (A)(4)(¢) of this section, “compliance facility” has
the same meaning as in section 5727.391 of the Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility is enti-

tled by adding the dollar amount of return under division (A)(3) of this section to the cost
of rendering the public utility service for the test period under division (A)(4) of this sec-
tion.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending
six months subsequent to that date. In no event shall the test period end more than nine
months subsequent to the date the application is filed. The revenues and expenses of the
utility shall be determined during the test period. The date certain shall be not later than
the date of filing.

(D) When the commission is of the opinion, after hearing and after making the deter-
minations under divisions (A) and (B) of this section, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,



inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufficient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility
actually used and useful for the convenience of the public as determined under division
(A)(1) of this section, excluding from such value the value of any franchise or right to
own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
charge, actually paid to any political subdivision of the state or county, as the considera-
tion for the grant of such franchise or right, and excluding any value added to such prop-
erty by reason of a monopoly or merger, with due regard in determining the dollar annual
return under division (A)3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each
case,

(a) Including a fair and reasonable rate of return determined by the commission with ref-
erence to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that
cost of property that is included in the valuation report under divisions (F) and (G) of
section 4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare,
charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected
for the performance or rendition of the service that will provide the public utility the
allowable gross annual revenues under division (B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the rate, fare, toll, charge, rental,
schedule, classification, or service shall be made, rendered, charged, demanded, exacted,
or changed by such public utility without the order of the commission, and any other rate,
fare, toll, charge, rental, classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in
interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code for other hearings, has been given, the
commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge,
rental, classification, or service, or any other order made by the commission. Certified
copies of such orders shall be served and take effect as provided for original orders.



§ 4928.01. Competitive retail electric service definitions

(A) As used in this chapter:

(1) “Ancillary service” means any function necessary to the provision of electric trans-
mission or distribution service to a retail customer and includes, but is not limited to,
scheduling, system control, and dispatch services; reactive supply from generation
resources and voltage control service; reactive supply from transmission resources set-
vice; regulation service; frequency response service; energy imbalance service; operating
reserve-spinning reserve service; operating reserve-supplemental reserve service; load
following; back-up supply service; real-power loss replacement service; dynamic sched-
uling; system black start capability; and network stability service.

(2) “Billing and collection agent” means a fully independent agent, not affiliated with or
otherwise controlled by an electric utility, electric services company, electric cooperative,
or governmental aggregator subject to certification under section 4928.08 of the Revised
Code, to the extent that the agent is under contract with such utility, company, coopera-
tive, or aggregator solcly to provide billing and collection for retail electric service on
behalf of the utility company, cooperative, or aggregator.

(3) “Certified territory” means the certified territory established for an electric supplier
under sections 4933.81 to 4933.90 of the Revised Code.

(4) “Competitive retail electric service” means a component of retail electric service that
is competitive as provided under division (B) of this section.

(5) “Electric cooperative” means a not-for-profit electric light company that both is or has
been financed in whole or in part under the “Rural Electrification Act of 1936,” 49 Stat.
1363, 7 U.S.C. 901, and owns or operates facilities in this state to generate, transmit, or
distribute electricity, or a not-for-profit successor of such company.

(6) “Electric distribution utility” means an electric utility that supplies at least retail elec-
tric distribution service.

(7) “Electric light company” has the same meaning as in section 4905.03 of the Revised
Code and includes an eleciric services company, but excludes any self-generator to the
extent that it consumes clectricity it so produces, sells that electricity for resale, or obtains
electricity from a generating facility it hosts on its premises.

(8) “Electric load center” has the same meaning as in section 4933.81 of the Revised
Code.



(9) “Electric services company” means an electric light company that is engaged on a for-
profit or not-for-profit basis in the business of supplying or arranging for the supply of
only a competitive retail electric service in this state. “Electric services company”
includes a power marketer, power broker, aggregator, or independent power producer but
excludes an electric cooperative, municipal electric utility, governmental aggregator, or
billing and collection agent.

(10) “Electric supplier” has the same meaning as in section 4933.81 of the Revised Code.

(11) “Electric utility” means an electric light company that has a certified territory and is
engaged on a for-profit basis either in the business of supplying a noncompetitive retail
electric service in this state or in the businesses of supplying both a noncompetitive and a
competitive retail electric service in this state. “Electric utility™ excludes a municipal
electric utility or a billing and collection agent.

(12) “Firm electric service” means electric service other than nonfirm electric service.

(13) “Governmental aggregator” means a legislative authority of a municipal corporation,
a board of township trustees, or a board of county commissioners acting as an aggregator
for the provision of a competitive retail electric service under authority conferred under
section 4928.20 of the Revised Code.

(14) A person acts “knowingly,” regardless of the person's purpose, when the person is
aware that the person's conduct will probably cause a certain result or will probably be of
a certain nature. A person has knowledge of circumstances when the person is aware that
such circumstances probably exist.

(15) “Level of funding for low-income customer energy efficiency programs provided
through electric utility rates™ means the level of funds specifically included in an electric
utility's rates on October 5, 1999, pursuant to an order of the public utilities commission
issued under Chapter 4905. or 4909. of the Revised Code and in effect on October 4,
1999, for the purpose of improving the energy efficiency of housing for the utility's low-
income customers. The term excludes the level of any such funds committed to a specific
nonprofit organization or organizations pursuant {0 a stipulation or contract.

(16) “Low-income customer assistance programs” means the percentage of income pay-
ment plan program, the home energy assistance program, the home weatherization assis-
tance program, and the targeted energy efficiency and weatherization program.

(17) “Market development period” for an electric utility means the period of time begin-
ning on the starting date of competitive retail electric service and ending on the applica-
ble date for that utility as specified in section 4928.40 of the Revised Code, irrespective
of whether the utility applies to receive transition revenues under this chapter.



(18) “Market power” means the ability to impose on customers a sustained price for a
product or service above the price that would prevail in a competitive market.

(19) “Mercantile customer” means a commetcial or industrial customer if the electricity
consumed is for nonresidential use and the customer consumes more than seven hundred
thousand kilowatt hours per year or is part of a national account involving multiple facil-
ities in one or more states.

(20) “Municipal electric utility” means a municipal corporation that owns or operates
facilities to generate, transmit, or distribute electricity.

(21) “Noncompetitive retail electric service” means a component of retail electric service
that is noncompetitive as provided under division (B) of this section.

(22) “Nonfirm electric service” means electric service provided pursuant to a schedule
filed under section 4905.30 of the Revised Code or pursuant to an arrangement under sec-
tion 4905.31 of the Revised Code, which schedule or arrangement includes conditions
that may require the customer to curtail or interrupt electric usage during nonemergency
circumstances upon notification by an electric utility.

(23) “Percentage of income payment plan arrcars” means funds eligible for collection
through the percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) “Person” has the same meaning as in section 1.59 of the Revised Code.

(25) “Advanced energy project” means any technologies, products, activities, or man-
agement practices or strategies that facilitate the generation or use of electricity or energy
and that reduce or support the reduction of energy consumption or support the production
of clean, renewable energy for industrial, distribution, commercial, institutional, govern-
mental, research, not-for-profit, or residential energy users, including, but not limited to,
advanced energy resources and renewable energy resources. “Advanced energy project”
also includes any project described in division (A), (B), or (C) of section 4928.621 of the
Revised Code.

(26) “Regulatory assets” means the unamortized net regulatory assets that are capitalized
or deferred on the regulatory books of the electric utility, pursuant to an order or practice
of the public utilities commission or pursuant to generally accepted accounting principles
as a result of a prior commission rate-making decision, and that would otherwise have
been charged to expense as incurred or would not have been capitalized or otherwise
deferred for future regulatory consideration absent commission action. “Regulatory
assets” includes, but is not limited to, all deferred demand-side management costs; all
deferred percentage of income payment plan arrears; post-in-service capitalized charges
and assets recognized in connection with statement of financial accounting standards no.



109 (receivables from customers for income taxes); future nuclear decommissioning costs
and fuel disposal costs as those costs have been determined by the commission in the
electric utility's most recent rate or accounting application proceeding addressing such
costs; the undepreciated costs of safety and radiation control equipment on nuclear gener-
ating plants owned or leased by an electric utility; and fuel costs currently deferred pur-
suant to the terms of one or more settlement agreements approved by the commission.

(27) “Retail electric service” means any service involved in supplying or arranging for
the supply of electricity to ultimate consumers in this state, from the point of generation
to the point of consumption. For the purposes of this chapter, retail electric service
includes one or more of the following “service components™: generation service, aggre-
gation service, power marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and collection service.

(28) “Starting date of competitive retail electric service” means January 1, 2001.

(29) “Customer-generator” means a user of a net metering system.

(30) “Net metering” means measuring the difference in an applicable billing period
between the electricity supplied by an electric service provider and the electricity gener-

ated by a customer-generator that is fed back to the electric service provider.

(31) “Net metering system” means a facility for the production of electrical energy that
does all of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a
microturbine or a fuel cell;

(b) Is located on a customer-generator's premises;
(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for
electricity.

(32) “Self-generator” means an entity in this state that owns or hosts on its premises an
electric generation facility that produces electricity primarily for the owner's consumption
and that may provide any such excess electricity to another entity, whether the facility is
installed or operated by the owner or by an agent under a contract.

(33) “Rate plan” means the standard service offer in effect on the effective date of the
amendment of this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) “Advanced energy resource” means any of the following:

10



(a) Any method or any modification or replacement of any property, process, device,
structure, or equipment that increases the generation output of an electric generating
facility to the extent such efficiency is achieved without additional carbon dioxide emis-
sions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity
and thermal output simultaneously;

(¢) Clean coal technology that includes a carbon-based product that is chemically altered
before combustion to demonstrate a reduction, as expressed as ash, in emissions of
nifrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance
with the American society of testing and materials standard D1757A or a reduction of
metal oxide emissions in accordance with standard 5142 of that society, or clean coal
technology that includes the design capability to control or prevent the emission of car-
bon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a deter-
mined best available technology, shall be of the highest level of economically feasible
design capability for which there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as
defined by the nuclear regulatory commission; other, later technology; or significant
improvements to existing facilities;

(¢) Any fuel cell used in the generation of electricity, including, but not limited to, a pro-
ton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or
solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology,
including, but not limited to, advanced stoker technology, and advanced fluidized bed
gasification technology, that results in measurable greenhouse gas emissions reductions
as calculated pursuant to the United States environmenial protection agency's waste
reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement.

(35) “Renewable energy resource” means solar photovoliaic or solar thermal energy,
wind energy, power produced by a hydroelectric facility, geothermal energy, fuel derived
from solid wastes, as defined in section 3734.01 of the Revised Code, through fraction-
ation, biological decomposition, or other process that does not principally involve com-
bustion, biomass energy, biologically derived methane gas, or energy derived from non-
treated by-products of the pulping process or wood manufacturing process, including
bark, wood chips, sawdust, and lignin in spent pulping liquors. “Renewable energy
resource” includes, but is not limited to, any fuel cell used in the generation of electricity,
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including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's
territorial waters of Lake Erie; methane gas emitted from an abandoned coal mine; stor-
age facility that will promote the better utilization of a renewable energy resource that
primarily generates off peak; or distributed generation system used by a customer to gen-
erate electricity from any such energy. As used in division (A)(35) of this section,
“hydroclectric facility” means a hydroelectric generating facility that is located at a dam
on a river, or on any water discharged to a river, that is within or bordering this state or
within or bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and
water quality, including seasonal flow fluctuations as defined by the applicable licensing
agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this
state, which compliance may consist of certification under Section 401 of the “Clean
Water Act of 1977.” 91 Stat. 1598, 1599, 33 U.S.C. 1341, and demonstrates that it has
not contributed to a finding by this state that the river has impaired water quality under
Section 303(d) of the “Clean Water Act of 1977,” 114 Stat. 870, 33 U.S.C. 1313.

(¢) The facility complies with mandatory prescriptions regarding fish passage as required
by the federal energy regulatory commission license issued for the project, regarding fish
protection for riverine, anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection
agency and with the terms of its federal energy regulatory commission license regarding
watershed protection, mitigation, or enhancement, to the extent of each agency's respec-
tive jurisdiction over the facility.

(e) The facility complies with provisions of the “Endangered Species Act of 1973,” 87
Stat. 884, 16 U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through
compliance with the terms of its federal energy regulatory commission license or, if the
facility is not regulated by that commission, through development of a plan approved by
the Ohio historic preservation office, to the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission
license or exemption that are related to recreational access, accommodation, and facilities
or, if the facility is not regulated by that commission, the facility complics with similar
requirements as are recommended by resource agencies, to the extent they have jurisdic-
tion over the facility; and the facility provides access to water to the public without fee or
charge.
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(h) The facility is not recommended for removal by any federal agency or agency of any
state, to the extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a
competitive retail electric service if the service component is competitive pursuant to a
declaration by a provision of the Revised Code or pursuant to an order of the public utili-
ties commission authorized under division (A) of section 4928.04 of the Revised Code.
Otherwise, the service component shall be deemed a noncompetitive retail electric ser-
vice.

§ 4928.142. Standard generation service offer price - competitive bidding

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject
to division (D) of this section and, as applicable, subject to the rate plan requirement of
division (A) of section 4928.141 of the Revised Code, an electric distribution utility may
establish a standard service offer price for retail electric generation service that is deliv-
ered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that
provides for all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer
the bidding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this sec-
tion are met;

(¢) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. No generation supplier shall be prohibited from participating in the bidding
process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary,
concerning the conduct of the competitive bidding process and the qualifications of bid-
ders, which rules shall foster supplier participation in the bidding process and shall be

consistent with the requirements of division (A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division
(A) of this section, the electric distribution utility shall file an application with the com-
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mission. An electric distribution utility may file its application with the commission prior
to the effective date of the commission rules required under division (A)(2) of this sec-
tion, and, as the commission determines necessary, the utility shall immediately conform
its filing to the rules upon their taking effect. An application under this division shall
detail the electric distribution utility's proposed compliance with the requirements of divi-
sion (A)(1) of this section and with commission rules under division (A)(2) of this section
and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least
one regional transmission organization that has been approved by the federal energy reg-
ulatory commission; or there otherwise is comparable and nondiscriminatory access to
the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor function and the
ability to take actions to identify and mitigate market power or the clectric distribution
utility's market conduct; or a similar market monitoring function exists with commensu-
rate ability to identify and monitor market conditions and mitigate conduct associated
with the exercise of market power.

(3) A published source of information is available publicly or through subscription that
identifies pricing information for traded electricity on- and off-peak energy products that
are contracts for delivery beginning at least two years from the date of the publication
and is updated on a regular basis. The commission shall initiate a proceeding and, within
ninety days after the application's filing date, shall determine by order whether the elec-
tric distribution utility and its market-rate offer meet all of the foregoing requirements. If
the finding is positive, the electric distribution utility may initiate its competitive bidding
process. If the finding is negative as to one or more requirements, the commission in the
order shall direct the electric distribution utility regarding how any deficiency may be
remedied in a timely manner to the commission's satisfaction; otherwise, the electric dis-
tribution utility shall withdraw the application. However, if such remedy is made and the
subsequent finding is positive and also if the electric distribution utility made a simulta-
neous filing under this section and section 4928.143 of the Revised Code, the utility shall
not initiate its competitive bid until at least one hundred fifty days after the filing date of
those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A)
and (B) of this section, including for the purpose of division (D) of this section, the com-
mission shall select the least-cost bid winner or winners of that process, and such selected
bid or bids, as prescribed as retail rates by the commission, shall be the electric distribu-
tion utility's standard service offer unless the commission, by order issued before the
third calendar day following the conclusion of the competitive bidding process for the
market rate offer, determines that one or more of the following criteria were not met:
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(1) Each portion of the bidding process was oversubscribed, such that the amount of sup-
ply bid upon was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than
the electric distribution utility, All costs incurred by the electric distribution utility as a
result of or related to the competitive bidding process or to procuring generation service
to provide the standard service offer, including the costs of energy and capacity and the
costs of all other products and services procured as a result of the competitive bidding
process, shall be timely recovered through the standard service offer price, and, for that
purpose, the commission shall approve a reconciliation mechanism, other recovery mech-
anism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as
of July 31, 2008, directly owns, in whole or in part, operating electric generating facilities
that had been used and useful in this state shall require that a portion of that utility's
standard service offer load for the first five years of the market rate offer be competi-
tively bid under division (A} of this section as follows: ten per cent of the load in year
one, not more than twenty per cent in year two, thirty per cent in year three, forty per cent
in year four, and fifty per cent in year five. Consistent with those percentages, the com-
mission shall determine the actual percentages for each year of years one through five.
The standard service offer price for retail electric generation service under this first appli-
cation shall be a proportionate blend of the bid price and the generation service price for
the remaining standard service offer load, which latter price shall be equal to the electric
distribution utility's most recent standard service offer price, adjusted upward or down-
ward as the commission determines reasonable, relative to the jurisdictional portion of
any known and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce elec-
tricity;

(2) Its prudently incurred purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio require-

ments of this state, including, but not limited to, renewable energy resource and energy
efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with
consideration of the derating of any facility associated with those costs. In making any
adjustment to the most recent standard service offer price on the basis of costs described
in division (D) of this section, the commission shall include the benefits that may become
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available to the electric distribution utility as a result of or in connection with the costs
included in the adjustment, including, but not limited to, the utility's receipt of emissions
credits or its receipt of tax benefiis or of other benefits, and, accordingly, the commission
may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also
determine how such adjustments will affect the electric distribution utility's return on
common equity that may be achieved by those adjustments. The commission shall not
apply its consideration of the return on common equity to reduce any adjustments
authorized under this division unless the adjustments will cause the electric distribution
utility to earn a return on common equity that is significantly in excess of the return on
common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as
may be appropriate. The burden of proof for demonstrating that significantly excessive
earnings will not occur shall be on the electric distribution utility. Additionally, the
commission may adjust the electric distribution utility's most recent standard service offer
price by such just and reasonable amount that the commission determines necessary 10
address any emergency that threatens the utility's financial integrity or to ensure that the
resulting revenue available to the utility for providing the standard service offer is not so
inadequate as to result, directly or indirectly, in a taking of property without compensa-
tion pursuant to Section 19 of Article 1, Ohio Constitution. The electric distribution util-
ity has the burden of demonstrating that any adjustment to its most recent standard ser-
vice offer price is proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter pro-
spectively the proportions specificd in that division to mitigate any effect of an abrupt or
significant change in the electric distribution utility's standard service offer price that
would otherwise result in general or with respect to any rate group or rate schedule but
for such alteration. Any such alteration shall be made not more often than annually, and
the commission shall not, by altering those proportions and in any event, including
because of the length of time, as authorized under division (C) of this section, taken to
approve the market rate offer, cause the duration of the blending period to exceed ten
years as counted from the effective date of the approved market rate offer. Additionally,
any such alteration shall be limited to an alteration affecting the prospective proportions
used during the blending period and shall not affect any blending proportion previously
approved and applied by the commission under this division.

(F) An electric distribution utility that has received commission approval of its first
application under division (C) of this section shall not, nor ever shall be authorized or
required by the commission to, file an application under section 4928.143 of the Revised
Code.
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§ 4928.143. Application for approval of electric security plan - testing

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities commission approval of an
clectric security plan as prescribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the commission may adopt for the
purpose of this section, and, as the commission determines necessary, the utility immedi-
ately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the con-
trary except division (D) of this section, divisions (I), (7), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed eleciric security plan has a term
longer than three years, it may include provisions in the plan to permit the commission to
test the plan pursuant to division (E) of this section and any transitional conditions that
should be adopted by the commission if the commission terminates the plan as authorized
under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility,
provided the cost is prudently incurred: the cost of fuel used to generate the electricity
supplied under the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including purchased power acquired from an affili-
ate; the cost of emission allowances; and the cost of federally mandated carbon or energy
taxes;

(b) A reasonable allowance for construction work in progress for any of the electric dis-
tribution utility's cost of constructing an electric generating facility or for an environ-
mental expenditure for any electric generating facility of the electric distribution utility,
provided the cost is incurred or the expenditure occurs on or after January 1, 2009. Any
such allowance shall be subject to the construction work in progress allowance limita-
tions of division (A) of section 4909.15 of the Revised Code, except that the commission
may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized,
however, unless the commission first determines in the proceeding that there is need for
the facility based on resource planning projections submitted by the electric distribution
utility. Further, no such allowance shall be authorized unless the facility's construction
was sourced through a competitive bid process, regarding which process the commission
may adopt rules. An allowance approved under division (B)(2)(b) of this section shall be
established as a nonbypassable surcharge for the life of the facility.
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(¢) The establishment of a nonbypassable surcharge for the life of an eleciric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such rules as the commission adopts under divi-
sion (B)(2)(b) of this section, and is newly used and useful on or after January 1, 2009,
which surcharge shall cover all costs of the utility specified in the application, excluding
costs recovered through a surcharge under division (B)(2)(b) of this section. However, no
surcharge shall be authorized unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Additionally, if a surcharge is authorized for a facility pursu-
ant to plan approval under division (C) of this section and as a condition of the continua-
tion of the surcharge, the electric distribution utility shall dedicate to Ohio consumers the
capacity and energy and the rate associated with the cost of that facility. Before the
commission authorizes any surcharge pursuant to this division, it may consider, as appli-
cable, the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail
electric generation service, bypassability, standby, back-up, or supplemental power ser-
vice, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer
price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of
carrying charges, of the utility's standard service offer price, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code; and provisions for the recov-
ery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation
and notwithstanding any provision of Title XLIX of the Revised Code to the contrary,
provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and mod-
ernization incentives for the clectric distribution utility. The latter may include a long-
term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure moderniza-
tion. As part of its determination as to whether to allow in an electric distribution utility's
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electric security plan inclusion of any provision described in division (B)(2)(h) of this
section, the commission shall examine the reliability of the electric distribution utility's
distribution system and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distribution utility is placing sufficient
emphasis on and dedicating sufficient resources to the reliability of its distribution sys-
tem.

(i) Provisions under which the electric distribution utility may implement economic
development, job retention, and energy cfficiency programs, which provisions may allo-
cate program costs across all classes of customers of the utility and those of electric dis-
tribution utilities in the same holding company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.
The commission shall issue an order under this division for an initial application under
this section not later than one hundred fifty days after the application's filing date and, for
any subsequent application by the utility under this section, not later than two hundred
seventy-five days after the application's filing date. Subject to division (D) of this sec-
tion, the commission by order shall approve or modify and approve an application filed
under division (A) of this section if it finds that the electric security plan so approved,
including its pricing and all other terms and conditions, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under scction 4928.142 of the Revised Code.
Additionally, if the commission so approves an application that contains a surcharge
under division (B)(2)(b) or (¢) of this section, the commission shall ensure that the bene-
fits derived for any purpose for which the surcharge is established are reserved and made
available to those that bear the surcharge. Otherwise, the commission by order shall dis-
approve the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of
this section, the electric distribution utility may withdraw the application, thereby termi-
nating it, and may file a new standard service offer under this section or a standard ser-
vice offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or
if the commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility's most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent
offer is authorized pursuant to this section or section 4928.142 of the Revised Code,
respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
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December 31, 2008, files an application under this section for the purpose of its compli-
ance with division (A) of section 4928.141 of the Revised Code, that rate plan and its
terms and conditions are hereby incorporated into its proposed electric security plan and
shall continue in effect until the date scheduled under the rate plan for its expiration, and
that portion of the electric security plan shall not be subject to commission approval or
 disapproval under division (C) of this section, and the earnings test provided for in divi-
sion (F) of this section shall not apply until after the expiration of the rate plan. However,
that utility may include in its electric security plan under this section, and the commission
may approve, modify and approve, or disapprove subject to division (C) of this section,
provisions for the incremental recovery or the deferral of any costs that are not being
recovered under the rate plan and that the utility incurs during that continuation period to
comply with section 4928.141, division (B) of section 4928.64, or division (A) of section
4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effective date of the plan, the commis-
sion shall test the plan in the fourth year, and if applicable, every fourth year thereafter, to
determine whether the plan, including its then-existing pricing and all other terms and
conditions, including any deferrals and any future recovery of deferrals, continues to be
more favorable in the aggregate and during the remaining term of the plan as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. The commission shall also determine the prospective effect of the electric security
plan to determine if that effect is substantially likely to provide the electric distribution
utility with a return on common equity that is significantly in excess of the return on
common equity that is likely to be earned by publicly traded companies, including utili-
ties, that face comparable business and financial risk, with such adjustments for capital
structure as may be appropriate. The burden of proof for demonstrating that significantly
excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric
security plan will result in a return on equity that is significantly in excess of the return
on common equity that is likely to be earned by publicly traded companies, including
utilities, that will face comparable business and financial risk, with such adjustments for
capital structure as may be appropriate, during the balance of the plan, the commission
may terminate the electric security plan, but not until it shall have provided interested
parties with notice and an opportunity to be heard. The commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accom-
modate the transition from an approved plan to the more advantageous alternative. In the
event of an electric security plan's termination pursuant to this division, the commission
shall permit the continued deferral and phase-in of any amounts that occurred prior to that
termination and the recovery of those amounts as contemplated under that electric secu-

rity plan.
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(F) With regard to the provisions that are included in an electric security plan under this
section, the commission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in cxcessive earnings as measured by whether the
earned return on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was earned during the same period by pub-
licly traded companies, including utilities, that face comparable business and financial
risk, with such adjustments for capital structure as may be appropriate. Consideration also
shall be given to the capital requirements of future committed investments in this state.
The burden of proof for demonstrating that significantly excessive earnings did not occur
shall be on the electric distribution utility. If the commission finds that such adjustments,
in the aggregate, did result in significantly excessive earnings, it shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric dis-
tribution utility shall have the right to terminate the plan and immediately file an applica-
tion pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under
this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this
section, and the commission shall permit the continued deferral and phase-in of any
amounts that occurred prior to that termination and the recovery of those amounts as
contemplated under that electric security plan. In making its determination of signifi-
cantly excessive earnings under this division, the commission shall not consider, directly
or indirectly, the revenue, expenses, or earnings of any affiliate or parent company.

4901:1-35-01 Definitions.

(A) “Application” means an application for standard service offer pursuant to this chap-
ter.

(B) “Commission” means the public utilities commission of Ohio.

(C) “Competitive bidding process” means a bidding process established pursuant to sec-
tion 4928.142 of the Revised Code.

(D) “Dynamic retail pricing” means a retail rate design which includes prices that can
change based on changes in wholesale electricity prices, power system conditions, or the
marginal cost of providing electric service.

(E) “Electric utility” shall have the meaning set forth in division (A)(1 1) of section
4928.01 of the Revised Code.
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(F) “Electric security plan” means an electric utility plan for the supply and pricing of
electric generation service including other related matters pursuant to section 4928.143 of
the Revised Code.

(G) “First application for a market rate offer”” means the application filed under section
4928.142 of the Revised Code by an electric utility that has not previously implemented
an approved market-rate offer.

(H) “Market development period” shall have the meaning set forth in division (AXY(17) of
section 4928.01 of the Revised Code.

(1) “Market-rate offer” means an electric utility plan for the supply and pricing of electric
generation service pursuant to section 4928.142 of the Revised Code.

(J) “Person” shall have the meaning set forth in division (A)(24) of section 4928.01 of the
Revised Code.

(K) “Rate plan” means an electric utility’s standard service offer approved by the com-
mission prior to January 1, 2009, that established rates for electric service at the expira-
tion of an electric utility’s market development period.

(L) “Standard service offer” means an electric utility offer to provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, all competitive
retail electric services necessary to maintain essential electric service 10 consumers,
including a firm supply of electric gencration service.

(M) “Staff” means the staff of the commission or its authorized representatives.

(N) “Time differentiated pricing” means a retail rate design which includes differing
prices based upon the time that electricity is used in order to reflect differences in
expected costs or wholesale electricity prices in different time periods.

4901:1-35-02 Purpose and scope.

(A) Pursuant to division (A) of section 4928.141 of the Revised Code, beginning January
1, 2009, each electric utility in this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a standard service offer (SSO) of all
competitive retail electric services necessary to maintain essential electric service to con-
sumers, including a firm supply of electric generation service. Pursuant to this chapter, an
electric utility shall file an application for commission approval of an SSO. Such applica-
tion shall be in the form of an electric security plan or market rate offer pursuant to sec-
tions 4928.142 and 4928.143 of the Revised Code. The purpose of this chapter is to
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establish rules for the form and process under which an electric utility shall file an appli-
cation for an SSO and the commission’s review of that application.

(B) The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good cause
shown.

4901:1-35-03 Filing and contents of applications.

Each electric utility in this state filing an application for a standard service offer (SSO) in
the form of an electric security plan (ESP), a market-rate offer (MRO), or both, shall
comply with the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies plus
an original of the application shall be filed. The application must include a complete set
of direct testimony of the electric utility personnel or other expert witnesses. This testi-
mony shall be in question and answer format and shall be in support of the electric util-
ity’s proposed application. This testimony shall fully support all schedules and significant
issues identified by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the
requirements set forth below.

(1) The following electric utility requirements are to be demonstrated in a separate sec-
tion of the standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission
affiliate, belongs to at least one regional transmission organization (RTO) that has been
approved by the federal energy regulatory commission; or, if the electric utility or its
transmission affiliate does not belong to an RTO, then the electric utility shall demon-
strate that alternative conditions exist with regard to the transmission system, which
include non-pancaked rates, open access by generation suppliers, and full interconnection
with the distribution grid.

(b) The electric utility shall establish one of the following: its RTO retains an independ-
ent market-monitor function and has the ability to identify any potential for a market par-
ticipant or the electric utility to excrcise market power in any encrgy, capacity, and/or
ancillary service markets by virtue of access to the RTO and the market participant’s data
and personnel and has the ability to effectively mitigate the conduct of the market partici-
pants so as to prevent or preclude the exercise of such market power by any market par-
ticipant or the electric utility; or the electric utility shall demonstrate that an equivalent
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function exists which can monitor, identify, and mitigate conduct associated with the
exercise of such market power.

(¢) The electric utility shall demonstrate that an independent and reliable source of elec-
tricity pricing information for any energy product or service necessary for a winning bid-
der to fulfill the contractual obligations resulting from the competitive bidding process
(CBP) is publicly available. The information may be offered through a pay subscription
service, but the pay subscription service shall be available under standard pricing, terms,
and conditions to any person requesting a subscription. The published information shall
be representative of prices and changes in prices in the electric utility’s electricity market,
and shall identify pricing of on-peak and off-peak energy products that represent con-
tracts for delivery, encompassing a time frame beginning at least two years from the date
of the publication. The published information shall be updated on at least a monthly
basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised
Code, an electric utility shall file a plan for a CBP with the commission. The electric util-
ity shall provide justification of its proposed CBP plan, considering alternative possible
methods of procurement. Each CBP plan that is to be used to establish an MRO shall
include the following:

(a) A complete description of the CBP plan and testimony explaining and supporting
each aspect of the CBP plan. The description shall include a discussion of any relation-
ship between the wholesale procurement process and the retail rate design that may be
proposed in the CBP plan. The description shall include a discussion of alternative meth-
ods of procurement that were considered and the rationale for selection of the CBP plan
being presented. The description shall also include an explanation of every proposed non-
avoidable charge, if any, and why the charge is proposed to be non-avoidable.

(b) Pro forma financial projections of the effect of the CBP plan’s implementation,
including implementation of division (D) of section 4928.142 of the Revised Code, upon
generation, transmission, and distribution of the electric utility, for the duration of the
CBP plan.

() Projected generation, transmission, and distribution rate impacts by customer class
and rate schedules for the duration of the CBP plan. The electric utility shall clearly indi-
cate how projected bid clearing prices used for this purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent

competitive solicitation that is consistent with and advances the policy of this state as
delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.
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(¢) Detailed descriptions of the customer load(s) to be served by the winning bidder(s),
and any known factors that may affect such customer loads. The descriptions shall
include, but not be limited to, load subdivisions defined for bidding purposes, load and
rate class descriptions, customer load profiles that include historical hourly load data for
each load and rate class for at least the two most recent years, applicable tariffs, historical
shopping data, and plans for meeting targets pertaining to load reductions, energy effi-
ciency, renewable energy, advanced energy, and advanced energy technologies. If cus-
tomers will be served pursuant to time-differentiated or dynamic pricing, the descriptions
shall include a summary of available data regarding the price clasticity of the load. Any
fixed load provides to be served by winning bidder(s) shall be described.

(f) Detailed descriptions of the generation and related services that are to be provided by
the winning bidder(s). The descriptions shall include, at a minimum, capacity, energy,
transmission, ancillary and resource adequacy services, and the term during which gener-
ation and related services are to be provided. The descriptions shall clearly indicate which
services are to be provided by the winning bidder(s) and which services are to be pro-
vided by the electric utility.

(2) Draft copies of all forms, contracts, or agreements that must be executed during or
upon completion of the CBP.

(h) A clear description of the proposed methodology by which all bids would be evalu-
ated, in sufficient detail so that bidders and other observers can ascertain the evaluated
result of any bids or potential bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic retail
pricing, and other alternative retail rate options that were considered in the development
of the CBP plan. A clear description of the rate structure ultimately chosen by the electric
utility, the electric utility’s rationale for selection of the chosen rate structure, and the
methodology by which the electric utility proposes to convert the winning bid(s) to retail
rates of the electric utility shall be included in the CBP plan.

(j) The first application for a market rate offer by an electric utility that, as of July 31,
2008, directly owned, in whole or in part, operating electric generation facilities that had
been used and useful in this state shall include a description of the clectric utility’s pro-
posed blending of the CBP rates for the first five years of the market rate offer pursuant
to division (D) of section 4928.142 of the Revised Code. The proposed blending shall
show the generation service price(s) that will be blended with the CBP determined rates,
and any descriptions, formulas, and/or tables necessary to show how the blending will be
accomplished. The proposed blending shall show all adjustments, to be made on a quar-
terly basis, included in the generation service price(s) that the electric utility proposes for
changes in costs of fuel, purchased power, portfolio requirements, and environmental
compliance incurred during the blending period. The electric utility shall provide its best
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current estimate of anticipated adjustment amounts for the duration of the blending
period, and compare the projected adjusted generation service prices under the CBP plan
to the projected adjusted generation service prices under its proposed electric security
plan.

(k) The electric utility’s application to establish a CBP shall include such information as
necessary to demonstrate whether or not, as of July 31, 2008, the electric utility directly
owned, in whole or in part, operating electric generation facilitics that had been used and
useful in the state of Ohio.

(1) The CBP plan shall provide for funding of a consultant that may be selected by the
commission to assess and report to the commission on the design of the solicitation, the
oversight of the bidding process, the clarity of the product definition, the fairness, open-
ness, and transparency of the solicitation and bidding process, the market factors that
could affect the solicitation, and other relevant criteria as directed by the commission.
Recovery of the cost of such consultant(s) may be included by the electric utility in its
CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options
that were considered in development of the CBP plan, including but not limited to, port-
folio approaches, staggered procurement, forward procurement, electric utility participa-
tion in day-ahead and/or real-time balancing markets, and spot market purchases and
sales. The CBP plan shall also include the rationale for selection of any or all of the pro-
curement options.

(n) The electric utility shall show, as a part of its CBP plan, any relationship between the
CBP plan and the electric utility’s plans to comply with alternative energy portfolio
requirements of section 4928.64 of the Revised Code, and energy efficiency requirements
and peak demand reduction requirements of section 4928.66 of the Revised Code. The
initial filing of a CBP plan shall include a detailed account of how the plan is consistent
with and advances the policy of this state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code. Following the initial filing, subsequent filings shall include
a discussion of how the state policy continues to be advanced by the plan.

(0) An explanation of known and anticipated obstacles that may create difficulties or bar-
riers for the adoption of the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by
the commission to the electric utility regarding its corporate separation plan, and a time-
line of any anticipated revisions or amendments te its current corporate separation plan
on file with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.
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(4) A description of how the ¢lectric utility proposes to address governmental aggregation
programs and implementation of divisions (1) and (K) of section 4928.20 of the Revised
Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the
requirements set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each
aspect of the ESP.

(2) Pro forma financial projections of the effect of the ESP’s implementation upon the
electric utility for the duration of the ESP, together with testimony and work papers suffi-
cient to provide an understanding of the assumptions made and methodologies used in
deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP,
including post-ESP impacts of deferrals, if any. :

(4) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including, but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by
the commission to the electric utility regarding its corporate separation plan, and a time-
line of any anticipated revisions or amendments to its current corporai¢ separation plan
on file with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required each electric utility
to file an operational support plan as a part of its electric transition plan. Each eleciric
utility shall provide a statement as to whether its operational support plan has been
implemented and whether there are any outstanding problems with the implementation.

(6) A description of how the ¢lectric utility proposes to address governmental aggregation
programs and implementation of divisions (1), (J), and (K) of section 4928.20 of the
Revised Code.

(7) A description of the effect on large-scale governmental aggregation of any unavoida-
ble generation charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is con-
sistent with and advances the policy of this state as delineated in divisions (A) to (N) of
section 4928.02 of the Revised Code. Following the initial filing, subsequent filings shall
include how the state policy is advanced by the ESP.

(9) Specific information

27



Division (B)(2) of section 4928.143 of the Revised Code authorizes the provision or
inclusion in an ESP of a number of features or mechanisms. To the extent that an electric
utility includes any of these features in its ESP, it shall file the corresponding information
in its application.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the automatic recovery of fuel, purchased power, and
certain other specified costs. An application including such provisions shall include, at a
minimum, the information described below:

(i) The type of cost the clectric utility is seeking recovery for under division (B)(2) of
section 4928.143 of the Revised Code including a summary and detailed description of
such cost. The description shall include the plant(s) that the cost pertains to as well as a
narrative pertaining to the electric utility’s procurement policies and procedures regarding
such cost.

(ii) The clectric utility shall include in the application any benefits available to the elec-
tric utility as a result of or in connection with such costs including but not limited to
profits from emission allowance sales and profits from resold coal contracts.

(iii) The specific means by which these costs will be recovered by the electric utility. In
this specification, the electric utility must clearly distinguish whether these costs are to be
recovered from all distribution customers or only from the customers taking service under
the ESP.

(iv) A complete set of work papers supporting the cost must be filed with the application.
Work papers must include, but are not Jimited to, all pertinent documents prepared by the
electric utility for the application and a narrative and other support of assumptions made
in completing the work papers.

(b) Divisions (B)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code, authorize
an electric utility to include unavoidable surcharges for construction, generation, or envi-
ronmental expenditures for electric generation facilities owned or operated by the electric
utility. Any plan which seeks to impose surcharge under these provisions shall include
the following sections, as appropriate:

(i) The application must include a description of the projected costs of the proposed
facility. The need for the proposed facility must have already been reviewed and deter-
mined by the commission through an integrated resource planning process filed pursuant
to rule 4901:5-5-05 of the Administrative Code.

(i) The application must also include a proposed process, subject to modification and
approval by the commission, for the competitive bidding of the construction of the facil-
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ity unless the commission has previously approved a process for competitive bidding,
which would be applicable to that specific facility.

(iii) An application which provides for the recovery of a reasonable allowance for con-
struction work in progress shall include a detailed description of the actual costs as ofa
date certain for which the applicant seeks recovery, a detailed description of the impact
upon rates of the proposed surcharge, and a demonstration that such a construction work
in progress allowance is consistent with the applicable limitations of division (A) of sec-
tion 4909.15 of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation
facility shall include a detailed description of the actual costs, as of a date certain, for
which the applicant seeks recovery and a detailed description of the impact upon rates of
the proposed surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation
facility shall include the proposed terms for the capacity, encrgy, and associated rates for
the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric
utility to include terms, conditions, or charges related to retail shopping by customers.
Any application which includes such terms, conditions or charges, shall include, at a
minimum, the following information:

(i) A listing of all components of the ESP which would have the effect of preventing,
limiting, inhibiting, or promoting customer shopping for retail electric generation service.
Such components would include, but are not limited to, terms and conditions relating to
shopping or to returning to the standard service offer and any unavoidable charges. For
each such component, an explanation of the component and a descriptive rationale and, to
the extent possible, a quantitative justification shall be provided.

(ii) A description and quantification or estimation of any charges, other than those associ-
ated with generation expansion or environmental investment under divisions (B)(2)(b)
and (B)(2)(c) of section 4928.143 of the Revised Code, which will be deferred for future
recovery, together with the carrying costs, amortization periods, and avoidability of such
charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges for
standby, back-up, or supplemental power.

(d) Division (B)}2)(¢) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for automatic increases or decreases in any component of the
standard service offer price. Pursuant to this authority, if the ESP proposes automatic
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increases or decreases to be implemented during the life of the plan for any component of
the standard service offer, other than those covered by division (B)(2)(a) of section
4928.143 of the Revised Code, the electric utility must provide in its application a
description of the component, the proposed means for changing the component, and the
proposed means for verifying the reasonableness of the change.

() Division (BX2)(f) of section 4928.143 of the Revised Code authorizes an electric util-
ity to include provisions for the securitization of authorized phase-in recovery of the
standard service offer price. If a phase-in deferred asset is proposed to be securitized, the
electric utility shall provide, at the time of an application for securitization, a description
of the securitization instrument and an accounting of that securitization, including the
deferred cash flow due to the phase-in, carrying charges, and the incremental cost of the
securitization. The electric utility will also describe any efforts to minimize the incre-
mental cost of the securitization. The electric utility shall provide all documentation asso-
ciated with securitization, including but not limited to, a summary sheet of terms and
conditions. The electric utility shall also provide a comparison of costs associated with
securitization with the costs associated with other forms of financing to demonstrate that
securitization is the least cost strategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions relating to transmission and other specified related services.
Moreover, division (A)(2) of section 4928.05 of the Revised Code states that, notwith-
standing Chapters 4905. and 4909. of the Revised Code, commission authority under this
chapter shall include the authority to provide for the recovery, through a reconcilable
rider on an electric distribution utility’s distribution rates, of all transmission and trans-
mission-related costs (net of transmission related revenues), including ancillary and net
congestion costs, imposed on or charged to the utility by the federal energy regulatory
commission or a regional transmission organization, independent transmission operator,
or similar organization approved by the federal energy regulatory commission.

Any utility which seeks to create or modify its transmission cost recovery rider in its ESP
shall file the rider in accordance with the requirements delineated in Chapter 4901:1-36
of the Administrative Code.

(2) Division (B}2)(h) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for alternative regulation mechanisms or programs, including
infrastructure and modernization incentives, relating to distribution service as part of an
ESP. While a number of mechanisms may be combined within a plan, for each specific
mechanism or program, the electric utility shall provide a detailed description, with sup-
porting data and information, to allow appropriate evaluation of each proposal, including
how the proposal addresses any cost savings to the electric utility, avoids duplicative cost
recovery, and aligns electric utility and consumer interests. In general, and to the extent
applicable, the electric utility shall also include, for each separate mechanism or program,
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quantification of the estimated impact on rates over the term of any proposed moderniza-
tion plan. Any application for an infrastructure modernization plan shall include the fol-
lowing specific requirements:

(i) A description of the infrastructure modernization plan, including but not limited to, the
clectric utility’s existing infrastructure, its existing asset management system and related
capabilities, the type of technology and reason chosen, the portion of service territory
affected, the percentage of customers direcily impacted (non-rate impact), and the
implementation schedule by geographic location and/or type of activity. A description of
any communication infrastructure included in the infrastructure modernization plan and
any metering, distribution automation, or other applications that may be supported by this
communication infrastructure also shall be included.

(ii) A description of the benefits of the infrastructure modernization plan (in total and by
activity or type), including but not limited to the following as they may apply to the plan:
the impacts on current reliability, the number of circuits impacted, the number of custom-
ers impacted, the timing of impacts, whether the impact is on the frequency or duration of
outages, whether the infrastructure modernization plan addresses primary outage causes,
what problems are addressed by the infrastructure modernization plan, the resulting dollar
savings and additional costs, the activities affected and related accounts, the timing of
savings, other customer benefits, and societal benefits. Through metrics and milestones,
the infrastructure modernization plan shall include a description of how the performance
and outcomes of the plan will be measured.

(iii) A detailed description of the costs of the infrastructure modernization plan, including
a breakdown of capital costs and operating and maintenance expenses net of any related
savings, the revenue requirement, including recovery of stranded investment related to
replacement of un-depreciated plant with new technology, the impact on customer bills,
service disruptions associated with plan implementation, and description of (and dollar
value of) equipment being made obsolescent by the plan and reason for early plant
retirement. The infrastructure modernization plan shall also include a description of
efforts made to mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the com-
ponents of any regulatory asset created by the infrastructure modernization plan, the
reporting structure and schedule, and the proposed process for approval of cost recovery
and increase in rates.

(v) A detailed explanation of how the infrastructure modernization plan aligns customer
and electric utility reliability and power quality expectations by customer class.

(h) Division (B)2)(i) of section 4928.143 of the Revised Code authorizes an electric util-
ity to include provisions for cconomic development, job retention, and energy efficiency
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programs. Pursuant to this section, the electric utility shall provide a complete description
of the proposal, together with cost-benefit analysis or other quantitative justification, and
quantification of the program’s projected impact on rates. '

(10) Additional required information

Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the
ESP with respect to significantly excessive earnings. Division (E) of section 4928.143 of
the Revised Code is applicable only if an ESP has a term exceeding three years, and
would require an earnings determination to be made in the fourth year. Division (F) of
section 4928.143 of the Revised Code applies to any ESP and examines earnings after
each ycar. In each case, the burden of proof for demonstrating that the return on equity is
not significantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised
Code, the electric utility shall provide testimony and analysis demonstrating the return on
equity that was carned during the year and the returns on equity earned during the same
period by publicly traded companies that face comparable business and financial risks as
the electric utility. In addition, the electric utility shall provide the following information:

(i) The federal energy regulatory commission form 1 (FERC form 1) in its entirety for the
annual period under review. The electric utility may seek protection of any confidential
or proprietary data if necessary. If the FERC form 1 is not available, the electric utility
shall provide balance sheet and income statement information of at least the level of
detail as required by FERC form 1.

(ii) The latest securities and exchange commission form 10-K in its entirety. The electric
utility may seek protection of any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed investments in Ohio for each
annual period remaining in the ESP.

(b) For demonstration under division (E) of section 4928. 143 of the Revised Code, the
electric utility shall also provide, in addition to the requirements under division (F) of
section 4928.143 of the Revised Code, calculations of its projected return on equity for
each remaining year of the ESP. The electric utility shall support these calculations by
providing projected balance sheet and income statement information for the remainder of
the ESP, together with testimony and work papers detailing the methodologies, adjust-
ments, and assumptions used in making these projections.

(D) The first application for an SSO filed after the effective date of section 4928.141 of
the Revised Code by each electric utility shall include an ESP and shall be filed at least
one hundred fifty days before the electric utility proposes to have such SSO in effect. The
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first application may also include a proposal for an MRO. First applications that arc filed
with the commission prior to the initial effective date of this rule and that are determined
by the commission to be not in substantive compliance with this rule shall be amended or
refiled at the direction of the commission. The commission shall endeavor to make a
determination on an amended or refiled ESP application, which substantively conforms to
the requirements of this rule, within one hundred fifty days of the filing of the amended
or refiled application.

(E) Subsequent applications for an SSO may include an ESP and/or MRQO; however, an
ESP may not be proposed once the electric utility has implemented an MRO approved by
the commission.

(F) The SSO application shall include a section demonstrating that its current corporate
separation plan is in compliance with section 4928.17 of the Revised Code, Chapter
4901:1-37 of the Administrative Code, and consistent with the policy of the state as
delineated in divisions (A) to (N) of section 4928.02 of the Revised Code. If any waivers
of the corporate separation plan have been granted and are to be continued, the applicant
shall justify the continued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must
include, but are not limited to, all pertinent documents prepared by the electric utility for
the application and a narrative or other support of assumptions made in the work papers.
Work papers shall be marked, organized, and indexed according to schedules to which
they relate. Data contained in the work papers should be footnoted so as to identify the
source document used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the
electric utility for the application and included in the application must be available in
spreadsheet, word processing, or an electronic non-image-based format, with formulas
intact, compatible with personal computers. The electronic form does not have to be filed
with the application but must be made available within two business days to staff and any
intervening party that requests it.

4901:1-35-04 Service of application.

(A) Concurrent with the filing of a standard service offer (SSO) application and the filing
of any waiver requests, the electric utility shall provide notice of filings to each party in
its most recent SSO proceeding or, if this is its first SSO filing after the effective date of
section 4928.141 of the Revised Code, then its last rate plan proceeding. At a minimum,
that notice shall state that a copy of the application and all waiver requests are available
through the electric utility’s and commission’s web sites, available at the electric utility’s
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main office, available at the commission’s offices, and any other sites at which the elec-
tric utility will maintain a copy of the application and all waiver requests.

(B) The electric utility shall also submit with its SSO application a proposed notice for
newspaper publication that fully discloses the substance of the application, including
projected rate impacts, and that prominently states that any person may request to become
a party to the proceeding.

(C) The electric utility shall provide electronic copies of the application upon request,
without cost, and transmit the application within five business days, or make a hard copy
available for review at the electric utility’s business office. Upon request, clectronic
copies shall be provided in spreadsheet, word processing, or an electronic non-image-
based format, with formulas intact, compatible with personal computers.

4901:1-35-05 Technical conference.

Upon filing of a standard service offer application, the commission, legal director, deputy
legal director, or attorney examiner shall schedule a technical conference. The purpose of
the technical conference is to allow interested persons an opportunity to better understand
the electric utility’s application. The electric utility will have the necessary personnel in
attendance at this conference so as to explain, among other things, the structure of the
filing, the work papers, the data sources, and the manner in which methodologies were
devised. The conference will be held at the commission offices, unless the commission,
legal director, deputy legal director, or attorney examiner determines otherwise.

4901:1-35-06 Hearings.

(A) After the filing of a standard service offer application that conforms to the commis-
sion’s rules, the commission shall set the matter for hearing and shall cause notice of the
hearing to be published one time in a newspaper of general circulation in each county in
the electric utility’s certified territory. At such hearing, the burden of proof to show that
the proposals in the application are just and reasonable and are consistent with the policy
of the state as delincated in divisions (A) to (N) of section 4928.02 of the Revised Code
shall be upon the electric utility.

(B) Interested persons wishing to participate in the hearing shall file a motion to intervene

no later than forty-five days after the issuance of the entry scheduling the hearing, unless
ordered otherwise by the commission, legal director, deputy legal director, or attorney
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examiner. This rule does not prohibit the filing of a motion to intervene and conducting
discovery prior to the issuance of an entry scheduling a hearing.

4901:1-35-07 Discoverable agreements.

Upon submission of an appropriate discovery request during a proceeding establishing a
standard service offer, an electric utility shall make available to the requesting party
every contract or agreement that is between the electric utility or any of its affiliates and a
party to the proceeding, consumer, clectric service company, or political subdivision and
that is relevant to the proceeding, subject to such protection for proprietary or confiden-
tial information as is determined appropriate by the commission.

4901:1-35-08 Competitive bidding process requirements and use of independent
third party.

(A) An electric utility proposing a market-rate offer in its standard service offer applica-
tion, pursuant to section 4928.142 of the Revised Code, shall propose a plan for a com-
petitive bidding process (CBP). The CBP plan shall comply with the requirecments set
forth in paragraph (B) of rule 4901:1-35-03 of the Administrative Code. The electric util-
ity shall use an independent third party to design an open, fair, and transparent competi-
tive solicitation; to administer the bidding process; and to oversee the entire procedure to
assure that the CBP complies with the CBP plan. The independent third party shall be
accountable to the commission for all design, process, and oversight decisions. The inde-
pendent third party shall incorporate into the solicitation such measures as the commis-
sion may prescribe, and shall incorporate into the bidding process any direction the com-
mission may provide. Any modifications or additions to the approved CBP plan
requested by the independent third party shall be submitted to the commission for review
prior to implementation.

(B) Within twenty-four hours after the completion of the bidding process, the independ-
ent third party shall submit a report to the commission summarizing the results of the
CBP. The report shall include, but not be limited to, the following items:

(1) A description of the conduct of the bidding process, including a discussion of any
aspects of the process that the independent third party believes may have adversely

affected the outcome.

(2) The level(s) of oversubscription for each product.
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(3) The number of bidders for each product.

(4) The percentage of each product that was bid upon by persons other than the electric
utility.

(5) The independent third party’s evaluation of the submitted bids, including the bidders’
generation source and financial capabilities to perform.

(6) The independent third party’s final recommendation of the least cost winning bid-
der(s). :

(7) A listing of the retail rates that would result from the least cost winning bids, along
with any descriptions, formulas, and/or tables necessary to demonstrate how the conver-
sion from winning bid(s) to retail rates was accomplished under the conversion process
approved by the commission in the electric utility’s CBP plan.

(C) The electric utility shall provide access to staff and any consultant hired by the com-
mission to assist in review of the CBP of any and all data, information, and communica-
tions pertaining to the bidding process, on a real time basis, regardless of the confidential
nature of such data and information.

(D) The commission shall make the final selection of the least-cost winning bidder(s) of
the CBP. The commission may rely upon the information provided in the independent
third party’s report in making its selection of the least-cost winning bidder(s) of the CBP.

4901:1-35-09 Electric security plan fuel and purchased power adjustments.

(A) Each electric utility for which the commission has approved an electric security plan
(ESP) which includes automatic adjustments under division (B)(2)(a) of section 4928.143
of the Revised Code shall file for such adjustments in accordance with the provisions of
this rule.

(B) The electric utility shall calculate a proposed quarterly adjustment based on projected
costs and reconciliation requirements by filing an application four times per year. The
staff shall review the quarterly filing for completeness and computational accuracy. If
staff raises no issues prior to the date the quarterly adjustment is to become effective, the
rates shall become effective on that date. Although rates are to be adjusted and provided
on a quarterly basis, the cost information shall be summarized monthly.

(C) On an annual basis, the prudence of the costs incurred and recovered through quar-

terly adjustments shall be reviewed in a separate proceeding outside of the automatic
recovery provision of the electric utility’s ESP. The electric utility shall demonstrate that
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the costs were prudently incurred as required under division (B){(2)(a) of section
4928.143 of the Revised Code and, if a significant change in costs has incurred, include
an analysis comparing the electric utility’s resource and/or environmental compliance
strategy with supply and demand-side alternatives. The process and timeframes for that
separate proceeding shall be set by order of the commission, the legal director, deputy
legal director, or attorney examiner.

(D) The commission may order that consultants be hired, with the costs billed to the
electric utility, to conduct prudence and/or financial reviews of the costs incurred and
recovered through the quarterly adjustments.

4901:1-35-10 Annual review of electric security plan.

By May fifteenth of each year, the electric utility shall make a separate filing with the
commission demonstrating whether or not any rate adjustments authorized by the com-
mission as part of the electric utility’s electric security plan resulted in significantly
excessive carnings during the review period as measured by division (F) of section
4928.143 of the Revised Code. The process and timeframes for that proceeding shall be
set by order of the commission, the legal director, or attorney examiner. The electric util-
ity’s filing shall include the information set forth in paragraph (C) of rule 4901:1-35-03
of the Administrative Code as it relates to excessive earnings.

4901:1-35-11 Competitive bidding process ongoing review and reporting require-
ments.

(A) The initial market rate offer (MRO), and subsequent offers, implemented by each
electric utility that, as of July 31, 2008, directly owned, in whole or in part, operating
electric generation facilities that had been used and useful in this state, shall include a
blended price for electric generation services for the first five years of the MRO, or some
other period determined by the commission under section 4928.142 of the Revised Code.

(B) Once a competitive bidding process (CBP) plan subject to a price blending period is
approved by the commission pursuant to section 4928.142 of the Revised Code, the elec-
tric utility shall file its proposed adjustments to the standard service offer (SSO) portion
of the blended rates of its CBP in a filing to the commission on a quarterly basis (quar-
terly filing) for the duration of the price blending period of the CBP plan, on specific
dates to be determined by the commission.
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(1) The quarterly filing shall include a scparate listing of each cost or cost component
including costs for fuel, purchased power, alternative portfolio requirements, and envi-
ronmental compliance, in comparison with the costs or cost components included in the
most recent SSO and the previously existing level of each cost. Any offsetting benefits,
as defined in division (D) of section 4928.142 of the Revised Code, obtained directly or
as a result of expenditures in the specified cost areas shall be listed separately and be used
to reduce the cost levels requested for recovery. Rates are to be adjusted on a quarterly
basis. Such adjustments may include, or be made pursuant to, the application of incentive
factors or formulas that the commission determined to be reasonable in its approval of the
CBP plan. The cost information shall consist of monthly data submitted on a quarterly
basis.

(2) The quarterly filing shall include any descriptions, formulas, and/or tables necessary
to show how the adjusted cost levels are translated into blended CBP rates.

(3) The electric utility shall provide projections, in its quarterly filing, of any impacts that
the proposed adjustments will have on its return on common equity.

(4) The staff shall review the quarterly filing for completeness, computational accuracy,
and consistency with prior commission determinations regarding the adjustments. If the
staff raises no issues prior to the date the quarterly adjustment is to become effective, the
rates shall become effective on that date.

(5) On an annual basis, or other basis as determined by the commission, the prudence of
the costs incurred and recovered through quarterly adjustments to the electric utility’s
SSO portion of the blended rates shall be reviewed. The commission shall determine the
frequency of the review and shall establish a schedule for the review process. The com-
mission may order that consultants be hired, with the cost to be billed to the company, to
conduct prudence and/or financial reviews of the costs incurred and recovered through
the quarterly adjustments. The cost to the electric utility of the commission’s use of such
consultants may be included by the electric utility in its quarterly rate adjustment filing.

(C) If the CBP plan is approved by the commission subject to a price blending period,
approximately one year after filing the CBP plan, and annually thereafter for the duration
of the price blending period of the CBP plan, on dates to be determined by the commis-
sion, the electric utility shall file an annual report on its CBP.

(1) The annual report shall provide a general statement about the operation of the CBP to
date. The annual status report shall also provide a summary of generation service
obtained via the CBP during the period under review, and impacts of the cost of the CBP
service and the resulting blended rates on the electric utility’s customers.
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(2) The annual report shall describe any defaults and/or other difficulties encountered in
obtaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annual report shall describe the condition and significant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developments in those markets anticipated and/or known for the follow-
ing year.

(4) The annual report shall describe the financial condition of the electric utility, its cur-
rent and projected return on common equity, and the return on common equity of pub-
licly traded companies that face comparable business and financial risk. The electric util-
ity shall show that its earnings under the price blending period will not be significantly
excessive as compared with similarly situated companies. Information submitted by the
electric utility to demonstrate its projected earnings shall include, but not be limited to,
balance sheet information, income statement information, and capital budget require-
ments for future investments in Ohio. This information should be provided separately for
generation, transmission, and distribution for the electric utility and its affiliates. Addi-
tionally, the electric utility shall provide testimony and analysis demonstrating the return
on equity earncd by publicly traded companies that face comparable business and finan-
cial risks as the electric utility.

(5) If in an emergency situation the eclectric utility claims that its financial integrity is
threatened by the operation of the CBP price blending period, it shall demonstrate its
claim through information and data filed in its annual report. The electric utility has the
burden of proof in any such claim of threatened financial integrity .

(6) The electric utility shall discuss, in its annual report, upcoming solicitations to be
conducted pursuant to its approved CBP plan. Any deviations or modifications of the
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

(7) The annual report shall describe the blended phase-in rates projected to be charged to
its customers under the continuation of the CBP plan, as modified pursuant to paragraph
(C)(6) of this rule. The rate projections shall show the existing and projected generation
service price(s) blended with the CBP determined rates and projected CBP determined
rates, and any descriptions, formulas, and/or tables necessary to show how the blending is
accomplished. The projected blended phase-in rates shall be compared in the annual
report to the existing blended phase-in rates.

(8) The annual report shall describe the operation to date of any time-differentiated and

dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.
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(9) The annual report shall include a status report of the market conditions relevant to the
continued operation of the electric utility’s MRO, including but not limited to infor-
mation about the existence of published source(s) of electric market pricing information,
whether the electric utility or its affiliate still belongs to an regional transmission organi-
zation (RTO), and whether the RTO’s market monitoring function has mitigation author-
ity over the transactions resulting from the CBP.

(10) The commission, legal director, deputy legal director, or attorney examiner shall
determine the level of review required for any information, plans, or requests set forth in
the annual report, and set any necessary schedules through an entry.

(D) If the CBP plan is approved by the commission without the requirement of a price
blending period, or after the expiration of any such required price blending period, on an
annual basis, on dates to be determined by the commission, the electric utility shall file an
annual report with the commission.

(1) The annual report shall provide a general statement about the operation of the CBP to
date. The annual report shall also provide a summary of generation service obtained via
the CBP during the period under review, and impacts of the cost of the CBP on the elec-
tric utility’s customers’ rates.

(2) The annual report shall describe any defaults or other difficulties encountered in
obtaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annual report shall describe the condition and significant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developments in those markets anticipated or known for the following
year.

(4) The electric utility shall discuss, in its annual report, upcoming solicitations to be
conducted pursuant to its approved CBP plan. Any deviations or modifications of the
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

(5) The annual report shall describe the operation to date of any time-differentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.

(6) The commission, legal director, deputy legal director, or attorney examiner shall

determine the level of review required for any information, plans, or requests set forth in
the annual report, and set any necessary schedules through an entry.
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essive: eammgs, it ﬁhaﬂ requ:rer i;het eIectnc &shszunom uhhty to
T to consiimers the amount of the excess Dy prospective

upont making such prospective
1T : jon utility shall have the right to
te the jphn and mﬂnedxaleiy file an application. pursuant to

secuon 4928142 of the Revised Code. Upon termination of  plan

wection, and Phase—m of aﬁy amiounts fhat
on. an& the recoVEry of thoseraron ﬁ

determination of mgtﬁﬁgantly excessive earmﬁ;gsmnde: tlﬂé division,
‘the ‘commissio o consider; divectly orindirectly, the reveniue,
experises; Gf Barfdngs of any affiliate or parent company.

DISCUSSION:

fmanmals, Therefc &, Gtattc des & L
085, are appropriateforcale .ﬁen of thie teturn on equity.

ith Statf's position and add: that the refurn.
eomitrion equity eatmed by each of the ic utilities that owns generation could inciude
profits from 088 pufsiiant to-Section ! 143(F); Revised Code. To:eliminate ©S8 from
1 Jatian, Custorner Patties and OPAE argiie, would distost the cpm;:anmn
ctric utility and. themcom_parah"]e group of companies. Furthér,
AE contend fhatﬂdudmg OS8S:ignores-the fact that the cost of fhe powe:
ake OS5 is.inclisded in the electric uﬁhty‘s apitalization. Customer Parfies
el Os! : in an unbiased. comparison of
"!"gs and pmmotes faittisss by sharing the profits from OS5 between: cistomers and

Customer Parties and OPAE congi

the electric utility. Customer Parties assert-that the Commissiott has previously ordered
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tial at 19; Customer i’arﬁes Reply at 4.6, OP;
ot offsetting the f:IEfmC utility’s ESP rosts hy flts fmm L
al:gue fHat sharig pruhts‘ Botween -customers and the. gl

.reﬁogmzes that the gener ﬁon facﬂxby was constructed for-the benehit of, and ultxmahely
paid for by, ]umsdmml customers. (Customer Parfies Initial at 19; Customer Parties
Replyat4-6)

ig other thmgs that customers piay rateg for
e those semees-» ﬁEP-OJuQ s,,tates that the

oF ; baslshfor mmrperaﬁng & shatingo
4 ), 4%;145(]5() or &@28

adjusunen&s t& the‘ :ET }
otherwis @) il woitld Fave t eff&cfof‘dmaﬂawutg eusbfecevery al“i:eady
auwﬂmnzed by the Commission. LﬁEP-DI:uo Reply at 34.)

DEi&"ﬁsand AEP—@hm atgue that the facus GESB 221 is Iﬁtﬁi sales and O8Sikas not
previously” ion's jurisdiction. DP&L and
ABP-Ohio also: n@te that the purp‘e;sa of condumng the SEET isto iff,," -mine if thie electric
utility’s ESP' ks resulfed in excessive earnings for-the electric utility and, therefore, it is
irappropriate to inclisds non-jirrisdicional revenues, Thie costs and revenues associated
with 06S, according to: DP&L and AEP-Ohio, shiould be exclided from earnings: in the
i n. DP&L note,@ thai acceptance of Staff’s proposel would discourage

- th j_ placmg the interests of ratepayers and
nding (58 from, theéSEET caleulation also

: \.--torﬁgCenumsana(FERC}}ur'*“ iction pliet
Hpnal law Furthen; AEPLD argu‘ t‘ﬁat unﬂeri _era:l

reailze revenus nghtEulIy seceived from whcslesale powar sales pm:suant o cantracts or
rates approved by FERC. Pucific Gas & Electric v. Energy Resourss: Cormm., 461 US: 190
(1933’)‘ {Emrgy staur@es Comm.); Nantahala Power & Light Co. 'mombu;gg, 76

(Nanta P E} .:.M,fssisszppr, 48‘3’ US. 354 (1 988}

whislesale powet costs,. 1t may nptin ckeapiure-o

receive from FERC-approved wholesale sﬂe&_.__nr tha pmpose of redncmg ﬁhe relml Tites
paid, by customers. Any such order by the: Commission, according to AEP-Oliio,
wowld cenflict with the. Federal Power Aet and Cangrtess power under the Supremacy

5 See, for. mmpla,»ﬁz {}:e Matter of the Amplication of the Cléveland Eleictric. linmingting Compainyt foFan Im:rmse
inRates, Case No. %ls&ﬁbmopmlm and (yder at-61-65(March7, 1985).
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Claise and thig type-of :econemic prutecﬂmmm waoiild alsoviolate the federal Con
Clause  Hampshire; 455 U.S. 331 (1982) (N;EPC) (DP&:L
Trifial 2:3)

In: response 6. the arguments of AEP-Ohio-and DP&L, Customer Parties assert that
nting electric utilities position s inconsistent with the energy efficiency
‘ of 58221 and explain that customers pay the costs of energy efficiency programs
and the power conserved as a result of these programs becomes available for sale irv the
085 misrket: Customer Parties argue that if OS5 mArgine are incladed irvthe SEET, |
can serve as a form. of off-set ¢ energy € ciency costs. However, according to
C:nstamer Parties, umier AFP-Ohio’s posth ‘consamers would pay the full energy
igienicy costs while ABP:Ohio would beriefit from higher 0SS profits mnd;e ‘possible by
enéigy-efficieticy programs, {Customer Parties Reply at7)

Aa to: AEPA Dl‘ums legal argument, that including the 0SS profiis in the SEET
: i 7, Cuitomisr Parhess proclaiin that none of theeases citéd by AEP-
; Btabe that the ases «cited sfand fm the

the General Assembly s mtmt is clearly expressed:in &w language of
! }(b- Aht tHon, to indicate that the

a]e & - ; z Paxs i r@ﬂ cm : . 3 e .. .. L
books and ecords: reflect 1ts investthienitand costs assocmte"d with Duke-sKY B addmm
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fes with whally ewned sybmdmnes and combiration el

a.nd segmgatmg :its -gaﬁ and el

submﬂma& (Duke Tzﬁhalat 2—5.)

, Customer Parties responid that Duke has previously been required to flé-With the
Cormission electric-onlyfinancial information to support its ESP'application and electric
Tate cases. Custom Farties state that in €ach instance Diike has separated, caleutated,
and filed all th al and regulatory information allocated to- Duke's electric
distribution system. cesmply with the filing requirements. Accordingly, Custamer
Parties contend that there isno- undue burdert imposed on Duke associated with preparmg
the information.on rate:base, operaling expenses, operating income, return on equity; and
: J:e;ﬁum solel - Duke's-electric services and thete is7hio: féason: that the same or
‘ ,annqt be muade available for the application of SEEL.

Buke epntenﬂs fhat, while it may be relaively straightforward 1o determine xiet

this . reason, Duke- rexterafas that-to follow S “.s.narmw mﬁerpreta ¢

exclude all earnings from affiliates, as well as subsidiaries; the Comtnission shiould
det -the commorn equlty balance attributable to the single entity, the electric utility,
ofi & case-by-case basis in order to review the underlying equity structure of the

silbsidiaries, and interest and dividend income'of the electric utility. (Duke Reply-at 23)

AEP-Chio argues that there are compellmg reasons for performing the SEET on
CSP and OP-on a combined busis, a5 CSPand OP ar :'cally integrated:electric utilities
(genemﬁma, transriission, and d:&mblition) atid 2
smgle miaTiagerment
purposes of performing the SEET helps to promote efficient investment and operating
practives, encourages the companies to seck and achieve economies of scale, and is
consistent ‘with, the Commission’s analysis of AEP=Ohiv's 580 in their respective ESP
Coryersely, AEP-Ohio states that periormmg the SERT analysis on ‘C5P P
separate entities asswmnes that investment and operations and mainterance (I&M)

t*'fh.mC .‘famer Barhes represent to-

perated s a single entity, with a
ement structure;  AEP-Ohio reasons that combining CSP and OP for
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spending are:deteimined oii a stand-alone basis.and-could result inthe pmﬂskment of orig:
of the affiliated -electric utilifies fir management's focus on maximizing efficient
investment and O&Mspending ona-combined-company basis. {AEP-Ohio Tritial at34,)

AFP:Olio mairitains that, while €SP and OP maintain different: rate structures,
Herences do not B‘E&Eiﬂde perf@mnng ‘the SEET's eained. retwrn Of cquity
14 combi \5i5;-ABAnY dxffarencas gofuldbekake into aucom':t,

i & Tevenues; expenses, or earrings. Qf "ﬁny :aﬂﬂia’ce of parent
comipan "tly excessive earnings defermination, need mot praclude the
Camnnssmﬁ from. pgj[ymg the SEEF ona cambmedﬂompany basis. Av;mrdin to &EPw

“affiliates” i (F), Rewsed Cada, ~

enhﬁses E‘ﬁat é.re mtelecl'rm '
,aﬁan—only and frag
et i

d electt ufmt'y" "I that

fmm cansxdermg‘ j ate
'e:mmdshouldbeafactor foxthe

combmed 1

; mlahng P -‘éqmty o 4. €0 ipany:
: 1e : ider the-policy congerns stated as part iy SEErT
refund, '(AEP»@hlo Imtial.zai 4%).

Cutstorer Parties oppose calculating the SEET ot & combined basis and assert that
the arguments of AEP-Chio are unsubstantiated and irrelevant to-the application Df the
SEET, The approved rate of return; capital siructure, cost of débt; and tariffs of CSP and
QP are:established separately by the Commission. Purther, Customer Parties offer that the
application of the SEET onvasingle-éritity basis-figither preﬁr’ents nor precludes (BPand'OF
o improviig: operationa efficiency or investments of benefiting from various
etonpmies of scale; (Customer Parties Replyat 9:10:)

The Commission finds the Ianguage fice Séehcm 4928.145(F), Revised Codg, to be
of wﬁeﬂ‘ner the ‘SEET is fo be for a single-entity or on a company-

et 492&143(&) Revised Code, elearly states that: “In

e eammgs under thiz division, the
o ot col ; ‘expenses, or éarnings of
any affilisteo p&reﬂtmm Y. e:th Sritent of the language-quoted above
is to avoid penalizing of newardmg the clectric utxhtyr for the business operations of its
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afflliai:e or paren‘t company, Accepting the arglﬂnents of AEP-Chio to'perform the SEET
n 5P atid : nI» CoHiTaAry: to I:he plam language of thestatute

il expenses sssociated with its pas distrib

ices, wedind it appro natetodn&wfqr calcuIa 2 theSEET‘ Whﬂe making
stich adjustments may ¢ f ¢,
Coramission believes-to be the intent of the fegmlation and pmte::ts ihe Infesest of Duke 5
slectdc-custoimiorns.

acijusﬂnéms shaukl also be madé to Femiove e assomated with ron-Ohlo service areas;
Staif bilieves that the adjustneris-ereated by the implementation.of an: BSP or MRO are
whatshoiild be determined on a company-spesific basis; only if financial résults, as stated,

are deemed to beaxcessive, If excessive eartings, after exclusion of the total ad;usmmnts
from the earned return;, are brought below the threshiokl deemed to be exeessive, then the
amount: of th excess shall be refundedio-thé electric utility’s customers. H the retum-with

3 ts excluded is stﬂl excesswe, then the adpxstments can:not ‘be-at fault for

¢ inearii ;‘gs or-as! anad]us,uﬁem.
taff also ; shiould be included: adjustmient in the SFET caleulation
only ‘when O58 also included as an adjustinentto an electric utility’s MRO o ESP. ¥
085 are siot ireluded a5 an a&}usﬂnent to the MRO or ESP, then. they shauld not be
intluded. as an adiustmer i theearni
imvany case, '
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Customer Parties concar with the Staff Recommendati g _
of E"“deafy itoms and OSS, but.add that any SEET refiind shonld b excluded &
mkitior e year the refunds are reported on the ificome tatemerit,

FTIMeTTers 1 fed:to-thils concern:

Ciigtoiier Parfies
whether-an. éleckie 1 >
i er Parﬁeﬁ assm:t however, that the ‘second prong of “’S’caff's test is based on a

iz that Staff proposes a to-pronged test for determining
rpings arg sig -:__c'anﬂy excessive dnd subject o yefurid,

W thiat:if the ESP rate
from efamhgs, and. the retum on ec[ulty‘ is below the SEET
' sjeckito refund to-the eléctric utility's.customets
¢ psis. 15: n&cessary, He Customier Parties assert that the second
pwng of t“he aﬁalyszs, aaprcpesed by Saff, would not result inv any r refund to-custorners

] : i ' agd and the: Teturn ofi equity
thresholdr Customer Parhes reason that even, 1f the

he ESP adjustments or ra
tution. of the statute, accﬁ?"

A6-t6 the adjustinents o be-included in the SEET caleilation; FirstBnergy requests
that for the purpose. of calculating SEET; net-income a,pPhbabie 40 cominor shareholders
be adjusted to exclude e dinary o nonrecurring items which are gtherwisa non-
representative of an electric utility's gperations, and any spe stnents defined i
lectric utility's ESP then jn efféct. The denenunator shall be the awerage mionithly
common equity balance during the measurement-period, adjusted to exclude the related

ffe Ltems@excluded fwm riet mcomse The resulﬁng ad)us‘ted retum on.common

: antly mexcess of the retum orE &
.tgal at 2-3) Customer Parties argue th
rﬁentahve ;ﬁi 3 uﬁ]ityﬁ

uriworkable. (customex Pastics Reply-at 13)

Duke niotes that. the Commission approved the stipulation filed in its ESP; which
specifically provides fhat the retum on commof. equity is to be computed using FERC
Fotmn 1 fiiancial statethents from the prior yeat, including 0SS, subject to certain listed
adijitstiients,* Duke:méntions that.its ESP Stipulation-does not indicate that adjustmants

4 In the Matter of the Application-of Ditke Energy O
920-E1850; Opinion and Order (December 17

ﬁ)prpmaui qfnmE{ectﬂc Secxerity Plan; CaseNo. 08:
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wonld be made to retipve items associated with non-Ohio service areas, Accordingly,
Duke objects to. the nauen that any suck change would be made pursuant to this

e Dk ; Duke Reply 2t 4.) Similarly, FirstEnergy argues that jis
press provision exclidling deferrals related to
lca'lm:S Accoi Ve Fi:stEnemgy argﬁes fhat

: ‘Duke axgues that LFmstEnergy’s pmpmsal exdude
xtraot tiatare 1ot represert of an electric
utility’s operattons oniy from the income statenm iy inapproptiate, Duke supporls
proposl as long as the impacts of such adjy nts are accounted for in the SEET
calculation. (FirstEnergy Initialat ‘

23 Duke Eeptjfai 3, ).

DP&L avers that, in sddition to exchuding OS5, othef adjustments to the SERT
should melude significant ncm—ra@umng adj "j;ents that are related to regulated
; e ad nents;adjustments for economic conditions, or

cttentlai slgmﬁcant*lass of load. (BP&L Initial ar®)

itery, but holds that; when correcf:l tly inifrp ete\d, Staﬁt"s
3emamdmary terns -im:tatesanadjumnentmthe:alcuﬂau@if of
ari ' - tedwzth mnvO ibixservlce

BQS
have exceeded the s:gmfxcanﬂ : excessive sarnis 'gs thresheld that only those ccmponems
of the ESP that prodice eartings for the electric utility are subiject to refund (Tr. 24-25;
AEP-Ohio Initial af 5-6.)

Customer Parties urge the Comimission to smetly cempgre an eieﬁnc utility’s
earnings to-the deferiined SEET Sirestiold, a-one-step-p ;. aﬁd if the électr;c uility’s
eammgsmceed ﬂw«thrash@ld, adjust the-electric utility’s eamin wdingly. Cnsfemer
’ zeatabhshes £ap on the €

Based on the dlear, wran}
directed to arialyze whether

excessive garnittigs. The:Cominission. ﬁnds the "one«siaep pmtass" o be sobe. appmpnate
that the-two-pronged analysis advocated by Staff, Tni the contextof the:SEET analysis, it is
unreasonable to presume - that even if the electric ufility was very profitable prior to-the
ESP, the adjustments in the ESP would srot be adding to excess earnings. We also believe
‘that the twosstep analysis could encourage gaming by the electric utilities, The clear,

5 BirstEmergyESP-cases, Stipnlation (February 19,:2009), paragraph B at 17,
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iys: ‘recedmg.rafe plan. Therefo:e, in an gr:v year, Arnings, w
sigriife scessive, subject-to: being retrnied is | dﬁfmﬁeﬁvmtﬁmm&
under ﬂlﬂ rate in place in that year and what would have been eained if the utility's
preceding rate plan fad been in place in that year. For example; i the- year 2010; the
Gampansen formost ¢lectric utilitiss weuld be totherates from the p:écedmg tate plan for
. Thizs, the Commission TEasoNs | t in 2010, we would. not be perthitted to “claw
iack" into 2009 p;:oﬁts i the profits: were not significariily excessive, We find,
) mrte Al : : : 3 ____EIngeasoxEdthatmﬂléfﬂatsenfence

LTS !‘“S'“iﬁléfpretaﬁﬂn r. 16-3,?, 18%-19!) Bmallyﬁwe aisuag:ee, ag
ize, that any ad]um;entto %t}ré earmngs : an electric utility, 2.2
- exciuide calealation in the year the
ad;us’mnent i made ta avoid dmmrmgz the slectric uhl' y'e income. v order to facilitate
the valiation of the ESP adjustmenits, the-elecitic utilities are directed to iriclude-in, thei
SEET filings the difference in carnings bistween the ESP and what wo sild have decin
Had the preceding rate-plan beerin place,

A5 to Staff Recontnendation 11, regarding how writesoffs-and deferrals shovld be
reflected i the returri of efjuity calcilation for SEET, Customer Parties-advocate that any
ﬂ amﬂ nE fu osts-or gtherftems should be-reflected dnthe retiim on.equity calculation
: S earw@h fhﬂretaﬂ;salesmj&tmlﬂeryearsw‘ ¢ the deferred

stot arguefhat such wmﬂd becemsmtent WithStaf.f’ s.

ez,ces‘s profxts, 'M 3 !:_he excess proﬁts coﬂl e used
any refund'is.awarded tocustoiners, {Castomer: Parties In

AFEP-Ohjo disagrees, mdintaining that 2 SEET obligation to refuth sigmﬁamﬂy
exvessive earnings due to ESF ad]usunenis should not be: preniised on deferrals:since the
electric utility has not-yetreceived the cash that would have to be retumed. Further, AEP-
Ohio argued that Sedtion 2928.143(F). Revised Tade; should not'be-applied in a manner
fhaf utiderminds the: probability of the electric utili s fulure Tecovery of deferrals that
were: previously abitherized by the Commission and jeopardizes the uhlity s ability to
create: fhe diferral o phiasesin rate increzses and moderate customer rate impacts and
contends. thak Section 4928144, Revised Code; supports its interpretation. (AEF.Ohio
Replyat4-5; Tr. 26-33, 36-37)
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Duke explained that there-are two. types of deferrals. One type is:deferred revenue
with an underlying expense; likethe FAC expense in AEP-O hie's case. Duke-atgues that it
would be unfair to reguire the electric: utility to recognize the revenue of inicur ‘expense:
unﬁl itds recelved 'I'he second type of deferral, aecording o Thike, is & deferred rate
: nioth  underlying expense and is-different in- come?; than the

he Commission récognizes: that thie Tssues surtounding the: treakivient of deferrals
are: ext:emely cemple:n The Conwriission, notes that granting a company the ability to
defer expetises: does ot equate-to the unequivocal right to.collect the deferval. However,
deferrals are u regulatory tool tised by the Conmﬁsswﬁ to avioid rate shoek to customiers
and as such.can be a:pibic benefit, The Conirtission is alsgmindful that from a financial
reporting perspective that the recovery of deferralsby an electric utihty needs to be aniy
knowmn:so that it stiay be treated appropriately for accounting purposes. The Co
tnderstande that. to cast an unsceeptable level of doubt on the. re':oveqr of a dgferral,
particularly a ]argsdeﬁerral villigeverely dampen the electric utility’s willingness to agree
to -ﬂ-ef”errals Secause ARy factm:s need to be considered in order to weigh the

o _ reatment of any given. deferral, the (Zanumssmm firsds: that the:
‘SBET, should be determined em a ms&by»case

radif -mg:_.the supufauon mﬂ-l this proeee“dmga the .
addressed sin the stipulation and the order appmmg the sﬁpulanam Accordmgly, the
approved standard service offer sfipulations of Duke and FirstEncrgy shall stand as

As discussed forther, in regard. to Recommendation 10, the Commission will
determine haw any significantly excessive earriings are yeturned to customers based oni
fhecircumistances of thie coffipany-spitific-case.

56



09786 BL-ONC C

Staff proposes, aiid Customer Parties concut, that earned retuen shoild be the niet
income fer 'the year divided by the average commoir: eqmiy wver all mnﬁha of the year
& ary ftemns exchuded. {Customer Parties. Inttial at. 2Ly -
canststent with the tise of stated: fimaneials veith mintmal.a

- Common eqmty" should mean. riet income divided by
&L recommends ;ﬁ‘%af preﬁem”eﬂ dividerids be

x thian thie avemgé of 12 calendar: lances.: D .
: g B of : evious yeir reflects the c:a.prtai Stroctare: that wes in
place fe;r th@ full calendar year, (DP&L lmfml ard.)

Eor clanfy, KEP-Dhio requésts that, in the equation pmpused by Staff, the

: income, be defined as profit after deduction of all expenses, includmg

taxes, minor mteres’c, and preferred dividends, paid-or accunulated, and excl )
Hing; ﬁ”or“dirtary 1tems arid the denominater is average hmk

- determined by avéragirig beginning of the yoar equny anél end of the year
Further, ﬁEP-Gz]:y&argues that ‘the carned Feturn. 5 £ "ty Should not

r pe od of the phaise‘ 2015); FKC expenses asamated wi’th fhe amounts
y deferred would be excluded from the SEET. (AEP-Ohio Initialat 7-8)

should ca:Pmre an ave,rage of cammon eqmty over’ all months of the year a8 oppose dto
use of an unrepresentative, single pomt mig s of equity FusEEnergy also rercomends
that the exclusion of extracrdifiary or norifectrring items, or thiose which are otherwise
non-fepresentative of the électrie: uh tztyv ‘gpetations, in order fo tratiitain camparabﬂity
' sample of companies against which the electric utility's eartiings are being
considered. (FirstEnergy Initialat3.}

::e’ctxrn aIl gemen eqm venu
expenses be: exduded ﬁ:om .th $EEI & t‘-‘aicula

dunrgg the EﬁP pfmod OF 2

; =201 ers Parties argue sruch h:eatment would
fb!:esver deny consumers a pmper dccounitifig, aer Parties r d that any
deferral of fiiél casts or otheritems shoyld be Yeflected in the retum on equity caleilation
for SEET in the year when the retail sales occur, not in latér years when the deferred
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revenues are received, Deéferrals; aceordi did |

&ammgs and..any excess profits should first be u’sed for pay hack the deienai bﬁot there
are Aty tash refi However, Clistomer: Parties:express-coneein about petemumng
ﬂmt«def&t:ralfs -shouldbe callected from custorners. {Customer Partigs Replyat14-15.)

Duke asserls thaf, whﬂu fhere appears to be some agreeiment between: Staff and
o ial to- et rcome availabls for

ity | ey be Hecessary
iar fing the equity balarce for any net
'Réply aF 4—5_;

p isal, with:some commenter clarifications, is-appropria far
,‘c uhhty has had significantly e v

-earried return will equal th& eleetnc

, 'roﬁts af“‘ : de&ucuan of all expenses, inclizding taxes, miriority ir
prefeued dividends; paid or accumulated, and excluding any nen-recurting, spec'la{, and

extraoxd‘mary‘ ms. T'h: average book equity used tocalculate the SEET the book
g g ] period. The Commission s not convinced thut using the 13

mtmthl" Omon eq_ﬁ ;:booic ba"fances, as ympnsed by IﬁP&L is flikéy o Jead 10 B

,ommehds mataram@u common eqmty of the greater of 200 basis points
g the standard

ii“eav‘ tion abﬂvé fhé mears of a comparabl‘é‘ group arf cﬁmpam’é e def

sigriificantly in ¢icess. Assuming a normal dlsmbnhon, fhis would establish a Jevil of
return below which. 90 percent of the sample of comparables would fall. This
riethodology was-used by gyf’s%SS@

ichagl J. Vilbertin divect msamoﬁy filedt in FirstEnery
cases and St{aff b&lzeves thé r&sultant Ieve! ef retur, deﬁned as: s;gniﬁcan

wh_qafn eammgs are IDW

Custormer Parties” primary concemn is the definition of “sjgnificantly in-excess of the
return on common equity” as Customer Parties believe it is the foundation of the
eonsimer-protection aspect of 8B 221. Customer Parties eonitend that through the SEET,

&  FirsiEnergy BSP pase,-Application, Bx. 8:at Appendix B3 (July 51, 2008).
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the leglslatuw determined fhat Ohio electric consumers. caniniot be required to fund
significantly excessive ufility profits.

Customer P&rtxes note that Staff's recomm*enda“non @n t}ns rssue is a campieté

an assumphen fhat thé return on ﬂ{).nty for the cemﬁarable compd es are 1

hio:of F‘-"Z’ HErergy $F pméeedmgs.

AEP-Ohio-argues fhaf Customer Parties’ criticismy is Without metit. (AEP&ho Reply at8
9)

Next, using AEP-Ohie withiss Makhija's comparable group for 2007 ag:an examp‘le
-Eusfom ‘rh 5 ai‘gue that%he proposed meﬂ! sultin unreasons 'bje - '

some-inherent Haw in the SEET as the test is vm'y ilar to the “compat iR
staridard ‘used by public wtilifies actoss the United States for years; the 1. S, Supreme
Coustupheld the constitutionality of this standard in Blugfield Water Works v. West Virgini
262 'S, 679, 692 (1923) (Bluefield); and F.R:C. v. Hope Natural Gas, 320 11.5. 591,603 (1944)
Further, Cuustomier Parties note that, in compaxison to the potential result of Dr.

methed@logy, for-the fixst tine motiths of 2009 in 22 cases the average electric
- authorized by state comvifnissions wag 1043 ¢ | with the:
being '1,39' percent in 22 cases for the year | 1
' - bam& pojnta ﬁbove theime&n retum the

compa ble cﬂmp’ames gmup EilstOmar Pa‘rtxes state that a ' .
equal 16 the return on addm- ugeﬁ hy FE 5 1 e

esyemally nsky ’a‘j_ ; ; | amiple retiirn
ultimats %—mthonty I ggarding the retmﬂ on eq.. iiky premmm tofbe added tothe compara’ble

: : by ppml;whmhequals'l 4 'pweent;orb}l‘&?lpm‘tplm

{82 Itipli ch equills 555 pervent, See- AEP-Ohip ESP cuses, Divect Testimony of AEP-
Ohig.witness Makhija (}uly BI - 2008,

9 Regulatory Research Assoclates, Regulatory Focus, October 2, 2009.

0 AEP-OFio ESP ciss; Direct Téstimony oF OB witness Kifig (Novernber' 3, 2008).
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gmup returmon: eqmty’---thena reasonabie bai,anmngref customét-anid sharsholder
3 ; (Custoimer Parties Initial at 3-11.)

AEP:ONTo states that e use of a statishical approach. for determining the SEET
thireghold. 15 ap ropriate,  Further, AEP-Ohiv argues ‘that Customer Parties have
sterized Dr. Makhij sftestimany filed in AEP-th s ESP proceeding. AEP-Ohio

in 4 gomparable

n response to the criticism of Customer Patties, FirstEnergy rotes 4hat, while
Customer Parties Tament thie:use of a statistical criterion, Dr. Woolridge’s-approach, which
&;uafqmer Parties supported in the FirstEnergy BSP proceeding, pmpased the use of a
based criterion 35 the metharism hy which to define “sigoificantly excess

’ 3L A I '
i ‘ , : fmancm sk, tkearguesﬂmthﬁﬁlueﬁe[dhndﬂopecases
apg;]y 1o FERC's: settmg of #ates. Furthier, Diike also ssserts that-the Commission is not
governed by federal law or case precedent and that those principles are inapplicablerto
) ive. Fip gy niotes three spemfic differences-in thie analysis at hand
ed t - of vebumi on equity at: msue m Blusficld-or Hope, First, FirstEnergy
es, and AEF- ohm "'g{ﬁ&é&, that the determinatio of wha.t Tate of T ouId be
d in.a rate case is a:forward-looking exergi H
ﬁy an investor to-make:a future in
determination is a fetrospective look at the financial results
period. Second, the commisriting electric tilities dgree thiat & i :
allowed. zate of retumn focuses on market-baséd measures while the EEE'I' telies on a
oy of aczounting or book-based measures. Third, FirstEnergy opines that in
setiifig an allowed rate.of return, there is-an inherent expectation that an electri ufility
THEY: at times earn sh,ghﬂy wiipre: or less thian the preciseirsturn on equiity allowed; however,
over time-arid on.average, the electricutility wall eatn its allowed retiirn. FirstBriergy and
AEP-Ohio argue that the SEET mechanism presents the prospect that the électric. utility
may be required o return to-customers. that portion of eamings which is deemed to be
“igriificantly excessive” and that requirement is not balanced out by any offsetiing
miechanisr applicable in a period of particularly low earsiifigs. Thus, FirstEnergy

1 FirsiEnergy BSP case, Tr. VatS0TOctober 22, 2008); FirstEnergy Reply Brict at 90,
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cameludes that deteentining the propér rate of retarn 4nd the SEET application -are
Eundamemaily different. (FirstEnergy Reply at4:5; AEP-Ohic Reply at 6-11; Priike Reply

XEP-Glio tesponds that Customer Parties” propossl to us
premium fo-the returnion equity is 2 misguided comparison to: the-adder wsed by FERC to
incent: yifilities to m,vest in W ransmission Iine projecis: AEP:Okio reasons that the
N te ot B de ficantly excessive level, butisbased
‘ urther, AEP-Ohlo suifmises that the use of
tutory requirement to establish-the threshold for
‘fhie busir Zandﬁtmm:al risks of arvelectric wility
- or charige with ecomomic conditions. and. the
EP-Chio-Reply : at10)

Duke disagrees with the Staff proposal. In Duke's ESP case, Duke witness Rose
racommended using a 95- -percent: confidence level or 1564 standard deviations above: the
i‘neanﬂ Mr; Rose: adivocated using & comparablé grotip that.is weighte

‘utilities-and fully mn-reglﬂa industries. Duke believes fhis 8 the thx:eshold
tha’t ‘defines the Jevel of earnir : “gigriificandly excessive” Duke surmises the
Tegislature fncluded the adjective “significantly” i order 0 avoid capturing situations in
wluch garnings. are. Just somewhat hlgher than average. Without a ﬂu:eshold at the 95

' vel, d:.ffisult to cenclude tha amngsare signific ﬂyem sive.

.éﬂss, Duke argues that Staff's recommendation, whichiEatiributes to FirstEnergy's
35, & significant qualification made by Dz Vilbert thﬁt his

ed mnﬁdeﬁﬁe‘ level would, increase fiom 128 standard deviationw if =
? T tﬁd elecimé ﬁfﬂi’ﬂea £or purposeﬁ Qf

eIectm; u:cﬂmés and athem“ bh y radid ;ﬁbmpames 0 be p ; 'the tompanson grmmp,
vith.a comimiensutate standard deviatioii dbove thie mean. (Duke Imtial at 6; Duke Reply

12 ‘Drike BSPcase; Ditect Testimony of Duke witness Rose (July 31, 2008).
18 PirstEnergy ESP case; Direct Testimony:of Vilberr (Jitly 31,.2008).
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DP&Ls dorniehis focus on the word “significantly” and suggest that the
: cessive earnings if'an electric ufility earrs more-than 2.00:

nd th of ‘the-comparable companies: DP&L notes that
t twi sfandaxddevxaho*i'tswmﬂ ;:esstﬂtm?ﬁpem&ttof

;;ercent of the compéra‘léfle cumparﬁes e&rmngs beyon‘d the range af reasanabieness and
t]'eeu eammgs excessive DP&L arguﬁ:s ithai: the “test is for “signific antty excesswe

year (BP&= mitial at'4) Irist upports that two & ] ;
mhiore appropriate threshold for S‘EEI‘ and would msult in a finding of only ﬂmse
companiesithat truly have “significantly excessive earnings.” (DP&L. Reply at2)
ABPR-Ohio primarily agrees with the Staff recommendation but suggests thiat thie
12! cl;aw&tmn-baséd adder sl'mﬂﬂ & 200, ather thar 128 sy the
35 ; v r-h eamgspzonds 10 295 percent
! : ‘tly abm;e” {i)r

cﬁnﬁﬁeme level) 14 [AER Initia

piments, Customer Pagties dmomsh.AEPﬂﬁa’s proposal fora 200*$1aat§ard d ation
adder; which by Custorrier Parties’ raleulations would. yield & 789 percent return on
equity, as urireasoriable on its face srid another example of why the statistical method is
untessonable anid should bergjected, (Castother Parties Reply at18:)

FirstEnergy explains that the Staff recommended methodology reflects the mast
censervative accaptable statis Al cmﬁdence leyel of 90 pement. Furfher- FirstEnergy
sat- A k it ' ‘ wmﬂd._mﬂude

cbmpanwsfrem dusﬁms l;&her'than thee’teamcuth v ﬁ-y
whete the SEET wu“uld incorrectly id

} tﬁc rask upen ’c‘he electiic uilities. w:th Tegard
tually earn the retur allowed by the Con , FirstEs
- thie:: ; ‘._-_._ble com“pames is more restr:cuve 1t would i::e PpI
T 2y ,cnnﬁﬂeneelevells

December 8 .
15 FirstBriergzy BGP case, Compintiics” Exhibit 8, Dirgcr Testimony of FifstEnergy witness Vilbeit at T4-20
(uly'31,.2008).
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earings’s Nioreover, FirstEnergy efiphasizes that beyond the mecharical ap Jicaki
a mathematical test, Section %928143(13) Revised Code, reqmres the Comymissioh to

onsider the-capital requirements of fature comumitted investments in Ohio. (FirstEnergy
Triitial at 4:5))

- With respect tothe appmgna s “backstop” level, FirstBoergy and AEPiOhic coneuf
n:Sta y adopt; and ‘the: rationale-for implementing, 200 basis points.
‘bmra the mean retim for thE compatable: codipanies as &

¥

..V:““Q"lspumfs rﬁtherﬂmt&xeiﬁ
mdemmendg that {:he el‘écfnc utility’s regulated fetinn on mty
praceeding plus 30 percent, be used as the apprbpnate backstop icﬁr
dﬁte::muung significantly excessive earninigs (DP&L Initial at 4-5)

vyeaxs ‘andhave*htﬂe elavéncétoﬂtemmiﬁentca&t '
5 ; \otier Parties oppose D‘!P L

the: @onunemts te¢ edmm'»xesponse to Recomtriendation 7, the Corhission’
es dedmme sion ofis il

Tt regard to-themethod for comparable group: sample se}ectmetaﬁ suggests that
since different companies are structured diffex .vtfy and economic conditions will vary
over time; the comparable group samples shiould vary casesto-case. While leverage canbe

16 14, 6t16.
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usedd as.a factor in the group selection, Staff believes that not-doing so and adjusting the
es éturns for the comparablesgroup companiesds preferable; as this efiables a larger

wple enables greater validity for-the results: Staif would
tion of the Applicant contpanies as doing so would be
¢ group selection policy and because He leverage
considerafiorvis of secondary significance.

DP&L agrecs with Staff that the comparable companies should vary ona case-hy-
case busis fo refiect different company swuctisres, business. profiles, arid: eeonomic
conditions and that the-earnings-of the comparable mpaniss iriay be adjusted ona case-
by-case besis o account for different capital structures onsistent with paragraphs (E) and
(F)-of Section 4928143, Reviged Code. (DP&L Initial at-56.)

AEPObio generally concurs-with Staff's recommendation arud gbservations and, in
partieular, the recommendation that the chojce for sele ‘ting the comparable group would
be it thie discretion of the-electric ytility (AEP:-ORio Initial 2t10). '

FirstEnergy sugpests thet the method for selecting comparable. companies b
uniformly applied to all Ohio electric utilities -pusiant to the process seb out in
FirstEricrgy ESP cases. A uniform selegtion method, aceording to FirstEniergy, red
poteritial Gricertainty in the application of the SEET fiom year-to. year-and from-electric
utility to electric utility but allows, if the specific circumstances presented justify, a
departure from application: of the uniform. methodology onalimited basis: (FirstHnergy
Thitial 56.) FirstEnergy advocates the-cotnparable comparties selection process: presented
by FirstEnetgy witness Vilbert in the FirstEnergy ESP case.l”

Fisfinergy aléo supports, as advecated by FirstBnergy in its ESP proceeding and
Tnigatecent uytion: rate.case, the Staff recommendation regarding the finaricial risk of
comparable comparies and notes such approack farilitates-a larger sample df compara

gompanies to be used, which improves the validib r-of theresults,. (PirstEnergy Tritial 6)

Ciistomer Parties and OPAE note that Staff originally advocated that a single
methodelogy for selection. of comparable companies be used. $or all electvic utilities®

Customer Parties:and OPAE contend that selection, of the comparable group is critical for

17 ‘HirstBnergy ESP epse; Direct Testimony of Vilbiert at10-14 (uly 31, 3008). Dr, Vilberfs methodelogy
mray be summarized as follows: cternitnethat the'companies havebusiness risk afmiflartotiatofthe
elec 58 iridustries. Wit rely on avetwork of assets.
b: and industrial custo

{:
paniEs;
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two. reasgns. Flrst, 5 &:tmn af the cemparable group deterimines the mean (average) rate
T g:rxaable group dlso determines the
devmtlon &&d&!‘ived,.z ustomer

tﬁreshg}ds (Cus;-mer Pame&lﬁlhalaf z 12, ’GFAE Rep[;r a% 455 T, 49-41 )

Custorer Parties. jrisist ‘that & common methodology for -fhe ;selection of a

"""" -able group of compariies: messmh%ltatﬁeSEEl‘ If, as:proposed by Staff, this issue
is de ed on a gaseby-case basis, Customer Parti sive-that this a“spestﬂfﬂaeSEET
:essenﬁallybéamm tec;ase: Customer Partics: propose: the-method

< \ 2 '  ESF cases be lmplemenied forall

unhty Thus, AFP«-E)hio pomts out ﬁmf Cﬁs’tomez Partr&s ptapes
results ift the samie list of comparable fitms for pach Bhio electiic | ; there
asstimes that the risk of FirstEnergy’s electric utilities, which are insulated ﬁ'omgener ‘fwm
and, transmission. xisks, is equivalent to the risk faced by AEP-Ohio; even though ABP-
Ohio is not insulated from generation and fransmission. risks. Accordi gly,. ABP-Ohie
continyes o 'support a.case-by-ease approach. to-applying the SEET meth
elf:c ¢ utility, including the deteftiination of the- cotnparable group. (AEP—Ohm Reply

ow the earnings of Comiparable companies should be adjusted for the
\e dsspeiated with the differeiice in capital structure, Cistomer
Parties assert there is consensus ameng fhree of the experts-whe offered. testimony in the

1y Ammae ESP cases, Bﬂ‘ect Tesqme:}y of @cc: witnesy Wogflnﬁge {October 31, 2008). Woolridge's
| oxy grop: of el u,ﬁ‘lihesﬂm nrust
illic

; Iﬂ . tean (5 ___)
3trul:t'um af’ tha@hmelectﬂc utﬂity bemgwammed
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”We@!ndge g three-step proeess: to‘make this ad]ustmentmcln“des

(1) Compute the average prestax: refumn on tetal capital for the
cempmblé gmup of “"‘:birc compames, aﬁmg fhse average

and: Imng»—tarin lebt cost xates,

(2) Compute the pre-tax return on equity for the Ohio: glectric
atility using:-{a) the average prestax seturm on total capital for

the c“amparﬁ’blef compariies; and {5) the individiial debt/eqyity
percentages, income tax fates, -and long-term debt cost rates of
the Ohio electric utility; and

ﬂreent) Customer Parties recognize that | : 2

EP-Oh | (P was wndely dlffemnt, 4‘ }Wemus 3251, which
derronstrates Why statistical standard devia iom approach to SEET eannot be'relied upon
for protecting customers undet the statutory’ standard. (Custonier Parties Initial at 13:14.)

Custormer Parties ackriowledge that 8B 221 explicitly states that the capital structure
of the dlectric utility should be considered and accounted for in assessing the SEET.
However, Customer Pafties are concerned hat the Staff recoinhendation mvikes
consideration of the capital structurea secondary consideration and also-that it-should not
‘be defermined ort a case-byscase bagis. Further, as stated previously, Customer Par’um
objectito gach electtit utility-selecting the cont arable:group of companies: pumuant- Dr.
Vilberd's method since the statute requirés that leverage (e, ratio 6f common eg ty}
cﬁnszderaha Vhe, iyen pﬁmary and exyht:it considerafion iri the:group Selectof p
Cu 5 assert that Flrstﬁnérgy ‘s proposal ignores the Jeverage cx ;
S_a__.‘mple _group selecuon and instead adjusts the resulting return. (Customer Parties
Reply-at19-20.)

66



OU7B6-ET-UNE 27

Lastly, white Customer Parties,and FirstEnergy both support a uniform statewride
method for determining comparable c"om;aames ‘Customer es argue that the:method
proposed by FitstEnergy is Hlawed, unreasonable, and arbitrary and includes no risk
meagures, Customer Parties claim that if the-Commiission believes that thie-Bistribtion:
enly EirstEnergy utilities are.less risky than generahm—omung utilities, then that
can be -accounted for with a lower basis point prentum above the benchima:
{Custorner Parties Reply at19-20))

FirstEnergy e:hgllenges> Customrier Parties” yepresentation that Dr Wi olridge, Dr.

Vilbert and Mr provide muck thie same: tethodology” for making the adjustment

to acc:ourft 1er fméﬁcxal nsk Fﬁstﬁner s“tates ﬂwt there is cmaﬂérable diEEereme
ahaat Nz “ ' alogyfor sglechnnof

‘aavacated by Dr, Woo wamxs&wiﬂm shortcomings and
'emanstrahed in lfs bmei"s in 1ts E&P case DP&I.

DP&.L mte : ;
2978:143(F), Revised Code; the dlectric titility besirs the  prog ,
detenmnatr@n and that it is the Commission that w:ll defemune the burden has been
; 1% progedurally: custbtrlary fur the. arty Wlﬂ'l the burden
of proe£ 18 present its gase and prove i ' . e par
interested persors. Further, AEP-Ohit points out- that thecelectric S AT
groupof cmpames as the statute sets forth the basis for evaliiating. the gtoupr
ge able-companies. (FirstEnergy Beplyat 8-10; AEP-Ohib Reply-at6-7; Duke Reply
af ‘2‘-8’ DP&L Replyat 2-3)

rlooks the f ct,that unﬂer Sectlﬂn

At: this time;, thie Commission declmes to predet ine which companies shall be
included in the “comiparable group™ in-deter: e ‘Because-eachelectric-utility
;. il conditions dre constantly” cl:mngmg, "the Commilssion does not believe it to
be prudent to establish a éotnparable growp process how which may be subject to chiarige.
All parties acknewledge that, at: @ minimum, there: may feed 10 be “tweaks” to
comparable group; among-the companies and over time, if the group werg predetermined
new, The Commission: aiso notes:that it is the eleceric-utilit thiat will bear th n-df
proof-of demonstrating that ifs: ‘preferred cumparablez toup is appropriate. Aswith. other
cases wherein earnings are considered, it is. the Commission. that will make the fmal
decision as to the ayympmte mix of companies: comprising the “sompatable group:”
Therefore, the Connission will: decide the comparable group ona «case-by-case basis each
year. Doing .80, fosters the poal of ensiiring that the comparable group: reflects eurrent
general market condifisng-and that of the miiwdﬂal lectricutility.

pation. of
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¢ »a.x‘ld camparable compunies; EP-
eviations, shold bevised as
4359131'3 earnings, DP&L agrees with AEP
s issue. (AEP-Ohio Initial at 10; DP&L. Keply st

Customer "Parties disagree with. Staff's neﬁmnmendamm on this imatter, arguing
4200 basis point premitum:sbove: the mean return of th comfamm&grwp Is
priate atid should alsorrecogiize vpeoming major capital experdituresof the electric
"t;.;, subject to certaify eonditions. precedent, (Customer Parties Initial at-Z, 8:9, 22 Tr,

37:39) AEP-Ciio 'asserts that Gustomer Parties’ propesal is misguided, asthe company
states in its commerifs in regard to Recornmiendations:3 and 9;-above, (AEP-Olio Reply
14)

Firsthnergy- reiterates ifs comments: made with regard: to Recon
o grilficaritly in-excess.of the retirn o commen equity " (FirstEnergy
the :q uestion and answer session, FirstBnergy interpre dm@n 4928143
Revised: e, to provide the Commissior: with-some diséretion to-be tsed oha case-by»-
case basis to adjust the earnings :of the electric utility in comparison to: the comparable
group{Tr, 39-40),

Having fully considered all the comments-vegarding establishing the threshiold and
in consideration of the discretion afforded the Commission in §B 221, the Comumis§ion

21 The third:sentence of Section 4928:145(F), Remed Code; states:
“Vhie burden of proof for demiotstiat nily excessive: sarnings did not cocur
ghiall be on the:electrio distiibition utility.”
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conclindes that “significantly excessive camings” should be detemumd ‘based on the
reasonable judgment of the Commission on-a:case-by-caseé basis:

The Commission rotes that within Ohio’s electric utilities, there is sf
vasiation, including, for example, whether the -electric utility prm/ides i '
generation, and distribtition service or eanly chs ihiition service. For this fason, the
anrmsman will .gwe d;ae cmnsxderatzon toc fm:ters indluding, but ot hrmteﬂ to;

fuding research and devel nvestre

innovative practices; and the extenit to whzch the elettric utility
( policy. We therefore, direct the -electrie utilities fo itelude this
mfnnnauon iy theu‘ SEET filitigs.

While a number of commignters request a bright line statistical analysis test for the
valuation of earfings, and the Commission. agrees thak statistical analysis cafi be one of
many useful tools; utilizing only-astatistical method for establishing: the SEET threshold is

' i teelf to meet the electric “‘;y's butdm of pmoﬁ pu:suam -tthl

’bu::d of pmaf for demonsﬁ'ahng that sggmﬁcanﬂy excesgive: earmngs did riot sccur.”
jeal fest dogs net,«in and: of*‘itself, demonstme that-excessive éarnings did
‘ 5 fo-meet the bxgrdm Qf pmf '‘that

'hgs did riot oceur. The Commission mia
ch to deteriiine whether aivelectric u‘éihty had mguﬁczantly excessivé eammgs

However, the Comzmission is willing to recognize a “safe harbot"of 200 basis points
above the mean, of theitatnparable group. To'that end,any-electric utility earnitig less than
fw bams sofrits above the mean of the eomparable group will be found not to have

Staff intesprets “in. the aggregate” in relation to the adjustments resulting in
significantly excess eammgs to mean that the total of all the ad]ustments created by the
implementation of an ESP is to be assessed for its impact in determining g whether the
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 Cisstoriier Parties cite thie fanguage in Section 4928.143(F); Revised Cot
of fhicir argrments an electric utility’s. SEET -refund -

aggregate amount-of the ESP rate adjustment the electric ufil

, 1088

in support

ESP rate adjustment the eléctric ufility receives, and exclude
‘excess earnings which resulted from something other than the:ESF; and (2] the cumulative
level of the ESP sate adjustment is subject fo refund (Customer Parties at- 18).
FirstEnéigy, AEP-Ohio, and Duke argue that the Customer Parties” concept that “in the
aggregate” is also o ve” is unsupported and incensistent with the statutory
directive of applying the SEET annually based on the language in Section. 4928:143(F),
Revised Code, and:modifies the General Assembly’s desigr for SEET (PirstEnergy Reply at
10; AEP:Ohio Reply at 12 Duke Reply at 8). Further, AEP-Ohio atj -that the inherent
Haw-dn: Cisstomer Parfies’ argument s that he gamings from the firstiyear of an ESP

WO ssubjet to-refund in every year of the term. adjus
thie: fizst yeat are not-corisidered in subsequent years. ‘The initial adjustment, A
ratfonalizes, becomes a part of the base rate level for the nigxt year. Thersfor

emphiasizes that the proposal-conld resltdn refurring b

g toco :
orlater, depending on theterm.of the ESP. (AEP-Ohio Reply at14)

AEP-Obio concurs with the Staff recommendation (AEF-Ohi6 Inidial at 11). Dike
proposal is uriclear and requests clarification (Duke Initial at-6-7):

thiat pursuant to Section-4928143(E) and (), Revised Code; andl the interit
221, the SEET only applies to-the adjustrients nrade.by the ESP. DP&L believes that
ic utility’s standard service offer, approved by fhie Commission

assupportedhy‘” compan

ectiic wtility's-right 16 terminate the BSP and file an MRO immediz
that the Tegislative analysis clearly provides that the SEET applies onl rreated
adjustments to the standard service offer and, therofore, reasons that the phrase “in: the
aggregate” means that-the adjustments to the: standard offer should be looked-at together,
and not by-each mdividual component. @P&L nitialat 5:6.)

resulting from the ESP asadvocatad by Staif. Inaddition, we do not equate the phrase “in

the #ggregate” to mean “cumulative” as Customer Parties argue. The Commission

reasons that to make the adjustments resulfing in significartly excessive earmings
curulaBive-would, as AEB-Ohio argues, make fhe-electrie utility’s eatnings from the first
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yearof an ESP subject to refund in-every year of the termof fhe-ESP without:consideration
of the adjmm\enfs made in the first yeat being considered in sibsequent years.
Farthetmore lously ied ir response to Recommendations 3 and 11, thie
Comirission finds that the amiount of adjustments sligible for refund will be the value of
the adjustmenits in the-current year-under teview compared to the'révenues which wou

tave been collected had fhe rates from the-electric utility's previousrate planwstill ‘besni m
place. For these Teasofs, We adopt the recemmendation of the Staff as to the meaning:o of
“iri-the aggregate.”

Staff recormends that-the Commission determine in géch elecn"it utility’s ‘armual

SEET proceeding, the mechanism. by which any exvess earnings may  bé returned 1o

customers, This would allow the Commission the discretion, based on any unigue

situation oF fine sersive cifcimstanics, to return the money to customers as the

Commission bélieves-appropriate, ‘The Commission would-alsa Have thelatinude toreturn

the morigy in-varying  periods and/or as reductions-io other electric utility-imposed
‘heirgesiasthe C@mms:smn deems-appropriate.

Cﬁstamer Parties generally concur-with the:Staff recommennt [stion, but only to-the
extent that “other EDU imposed charges” means charges affecting custorier rates and,
thus; a reduction of such charges results in a reduction in eustomer rafes, Cushomar.
Patties cortend that after a-finding-of significantly excessive earning the parties: :
endeaver to supulateto e m@ hanism ?orefum the-excess earfiifips to dustomer

: ‘ { be: provided an opportuni -to present

o 'the Corrmnssrﬁn ‘Customer Parties:contend:that SEET refunds
ise:a muhber of issues’bistter- addresded as-a part of the circumstances of any given
Fma’ﬂy. Gustemef Partics expréss some: ¢oncern with the mnmendatim

an $o refund over varying time periods. mer

ga, i
I-:’aruea argue that cushmers should get any excess: earmngs refund as pmmph ly- as
possible withont délay. (Castomer Parties Tnitial at 23}

AEP-Ohits, DP&L, and FirstEnergy agree with Staff’s recommendation. that the
prospective adfustments: shiou determined on-4 case-by-case basts; DP&L; howeves;
emphiasizes that Section 4928:143(E) and (F), Revised Code, does not. characterize the

BEET proceeding may raise.the: following issues: (1) 5h
ssable credit; (2) Over what period of | shbuld th
ummmﬁzed SEET Fenund balance:
discountad e velop -confrs I:(reasonable arrmgemen’mrmique
arFargenie san additional discouit throuigh 2 ; and (5) Should-any SEET refond
fitst be used to-pay off monies-owed by:customers o thie alectric whlity:in the formiof deferrils.

b4 Cusfamer Parties state, for: exampffz it
,a SEBT reﬁmd Ye bypassable or
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s-that any prospective ad'ustln s fromy
-4 mted w'lth prm fuﬂm:

adiustmenfs es:“refunds” arrd_ therefore, pwf,fer

]mt:taiaf?)

M each of ’che commenters recopnizes, i an electric wtility is found to: have
sigriificary -:;such a determination Yias the potential to: vaise several
1ssues, ch varei ; d on a ceseby-case basis, For ‘that reason, the
Comimsm‘r Ay o for the p‘arnes 04 SEET proceeding a.reasonable; Timited period. of

ATy excess earnings should be feturmied to-ciistomers, includinigany

buy-?dovm Gf*deferfa]s

Tt is, therefore,

ORDERED; That putsuant to the decisiony of the Commi"smon ag wet forth herem,
each clestilewtility’s sarnings be evaluated in accordance with this Order. It is further,

ORDERED, That -Gitizer’s request to withdraw its initia 1-adopt the
position of Custorrier Parties iniits mﬁal and repl;flmmenwhe gralited It is, fu;ﬂler,

ORDERED, That each electric utility file its proposed SEET application, in
th the Commissiorts: duechves,by July 15, 2010: Ifm.further

accordancewit
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ORDERED, That a opy of this entfy be served upon all commenters, lectric
digtribiation cofnpanies arid eléctric service compames operaﬁng in OHio, and all other
iriterested persons of record.

THE PUBLIC UTILIT{ES COMMISSION OF OHIG

Entered m fhe }Qurnal

Reneé ], Jenkitis
Secretary

73



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107

