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INTRODUCTION

The standard service offer of all electric utilities in Ohio is set through Electric

Security Plans (ESPs). These plans are complicated and can last for years. To assure the

public that these plans are not setting prices that are too high, the General Assembly

requires the Public Utilities Commission (Commission) to perform a "significantly exces-

sive earnings test" (SEET) each year. This analysis assures that a utility's plan does not

result in earnings significantly higher than those of similar companies. The statute cre-



ates a straight-forward, three-step process for accomplishing this. The Commission

implemented that process, determined that the Columbus Southern Power Company

(CSP) had significantly excessive earnings, and ordered customers to be credited with

over $42,000,000. The public has been protected in just the way that the General

Assembly intended.

The three appellants herein present two alternative scenarios for a SEET' that

might have been. They describe, and show the consequences of, SEET structures that the

General Assembly might have created. Whether these alternatives would have been wise

or foolish is of no moment because they are not the SEET actually created by the General

Assembly. The Appellants objections to the Commission orders should be directed to the

General Assembly. The Commission properly implemented the law as it is and its orders

should be affirmed.

STATEMENT OF THE FACTS AND CASE

Three years ago the General Assembly passed, and the Governor signed, S.B. 221.

This was a legislative effort to further the goal of restructuring the nature of electric reg-

ulation in Ohio begun in 1999. S.B. 221 established two mechanisms under which the

standard service (that is to say the default service provided to those customers who do not

take their electricity supply from a competitive supplier) could be established. One

mechanism would have the rate for this standard service set through a competitive bid-

I Appellants have chosen not to pursue some arguments presented in the notices of
appeal. As a result, this brief addresses only those arguments made in Appellants' briefs.
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ding process and was termed a market rate offer (MRO). Ohio Rev. Code Ann.

§ 4928.142 (West 2011), App. at 13-16.2 The other mechanism, termed an electric

security plan (ESP), set rates through a negotiated process and allowed other issues, new

plant construction, distribution service, economic development and energy efficiency

among others, to be addressed. Ohio Rev. Code Ann. § 4928.143 (West 2011), App. at

17-21. All electric distribution utilities (EDU's) had to file an application under one or

the other of these sections. Both of American Electric Power Company's (AEP's) affili-

ated utilities in Ohio, OP and CSP submitted applications seeking approval of ESPs.

These plans were approved by the Commission in March of 2009.

The ESP's created under S.B. 221 are subject to two different ex post facto

reviews. If a plan extends for more than three years, the ESP must be reviewed in the

fourth year, and every four years thereafter, to assure that the statutory criterion under

which the ESP was originally approved still holds. Ohio Rev. Code Ann. § 4928.143(E)

(West 2011), App. at 20. It is the other review that is involved in this case. Every year

the ESP must be reviewed to determine if the adjustments to rates that were made in the

ESP "... resulted in excessive earnings as measured by whether the earned return on

common equity of the electric distribution utility is significantly in excess of the return on

common equity that was earned during the same period by publicly traded companies,

including utilities, that face comparable business and financial risk..." Ohio Rev. Code

2 References to appellee's attached appendix are denoted "App. at ;" refer-
ences to the appendix of appellant Ohio Energy Group are denoted "OEG App. at _;"

references to the appendix of appellant Industrial Energy Users-Ohio are denoted "IEU
App. at _;" references to the supplement of Industrial Energy Users-Ohio are denoted
"IEU Supp. at - ."
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Ann. § 4928.143(F) (West 2011), App. at 21. In an effort to smooth the implementation

of this novel provision the Commission has issued rules and held a proceeding to provide

guidance to EDUs and ratepayers. Ohio Admin. Code § 4901:1-35 (West 2011), App. at

23-40; In the Matter of the Investigation in the Development of the Significantly Exces-

sive Earnings Test Pursuant to S.B. 221 for Electric Distribution Utilities, PUCO Case

No. 09-786-EL-UNC (Finding and Order) (June 30, 2010), App. at 41-73.

AEP filed an application for approval of ESPs for its CSP and OP affiliates on

September 1, 2010. Hearing was held and the testimony of six witnesses was taken on

direct examination. Two witnesses took the stand a second time in rebuttal. In the Mat-

ter of the Annual 2009 Filing of Columbus Southern Power Company and Ohio Power

Company Required by Rule 4901:2-35-10, Ohio Administrative Code, Case No. 10-1261-

EL-UNC (hereinafter In re AEP) (Opinion and Order at 3) (January 11, 2011), OEG App.

at 11, IEU App. at 36. Appellant Industrial Energy Users did not present a witness on

either direct or rebuttal. Applying the statute as written, the Commission found that OP

did not have significantly excessive earnings but that CSP did. The Commission reduced

the significantly excessive earnings of CSP to eliminate the effect of the only non-ESP

effect supported by the record, off system sales, as required by statute. It directed the net

amount to be credited to the benefit of customers first by the elimination of deferrals car-

ried by CSP and then by direct bill credits.

Applications for rehearing were submitted by OEG, OCC, IEU, and AEP. Rehear-

ing was denied by entry on March 9, 2011 and these appeals ensued.
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ARGUMENT

Proposition of Law No. I:

When the Public Utilities Commission determines: (1) "excessive
returns" by the difference between the earned return of the electric
distribution utility and companies comparable to it; (2) "significantly
excessive returns" as those exceeding a band ("safe harbor") above the
earned returns of the comparable group determined with reference to
myriad factors; and (3) adjusts the level of any significantly excessive
returns to eliminate the effects of matters unrelated to the electric
security plan, the Public Utilities Commission has complied with the
requirements of R.C. 4928.143(F).

In its revamp of electric industry regulation, the General Assembly established an

annual review to assure that utility earnings under electric security plans (ESPs) would

not be "significantly excessive." The statutory requirement, in toto, is:

(F) With regard to the provisions that are included in an elec-
tric security plan under this section, the commission shall
consider, following the end of each annual period of the plan,
if any such adjustments resulted in excessive earnings as
measured by whether the earned return on common equity of
the electric distribution utility is significantly in excess of the
return on common equity that was earned during the same
period by publicly traded companies, including utilities, that
face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate. Con-
sideration also shall be given to the capital requirements of
future committed investments in this state. The burden of
proof for demonstrating that significantly excessive earnings
did not occur shall be on the electric distribution utility. If the
commission finds that such adjustments, in the aggregate, did
result in significantly excessive earnings, it shall require the
electric distribution utility to return to consumers the amount
of the excess by prospective adjustments; provided that, upon
making such prospective adjustments, the electric distribution
utility shall have the right to terminate the plan and immedi-
ately file an application pursuant to section 4928.142 of the
Revised Code. Upon termination of a plan under this division,
rates shall be set on the same basis as specified in division

5



(C)(2)(b) of this section, and the commission shall permit the
continued deferral and phase-in of any amounts that occurred
prior to that termination and the recovery of those amounts as
contemplated under that electric security plan. In making its
determination of significantly excessive earnings under this
division, the commission shall not consider, directly or indi-
rectly, the revenue, expenses, or earnings of any affiliate or
parent company.

Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. Although the section is

long, its requirements are rather simple. The Commission must do three things. First it

needs to determine what level of earnings is "excessive". Second it must decide how

high the excessive earnings must be to be considered "significantly excessive". Finally

the Commission must eliminate from the significantly excessive earnings the portion that

the electric distribution utility (EDU), which bears the burden of proof, has shown not to

be tied to the ESP that is being reviewed. The end result of these steps is the amount of

significantly excessive earnings arising from the ESP which must be returned to ratepay-

ers. The statute is clearly discretionary and, as this Court has noted, "{d]iscretionary

decisions receive deferential review." In re Application of Columbus S. Power Co., Slip

Opinion No. 2011-Ohio-4129, quoting Consumers' Counsel v. Pub. Util. Comm'n, 117

Ohio St. 3d 289, 2008-Ohio-860, 883 N.E.2d 1025, ¶ 10 (2008).

The Commission applied the statutory test reasonably as will be shown in the

following sections.

A. Defining "Excessive"

The statute requires that excessive earnings be ". .. measured by whether the

earned return on common equity of the electric distribution utility is significantly in

6



excess of the return on common equity that was earned during the same period by pub-

licly-traded companies, including utilities, that face comparable business and financial

risk. . . ." Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. To accomplish

this task two things are needed. The Commission must determine the earned return on

common equity of the EDU in question and it must find the earned return on of a com-

parable group of companies. To the extent that the EDU's earnings are above the range

of those of the comparable group, the returns are "excessive" within the meaning of the

statute.

The earned return for the comparable group is, perhaps surprisingly, not contro-

versial. The evidence in the case produced estimates that only ranged between approxi-

mately 9.6 and 11%. In In re AEP (Opinion and Order at 22) (January 11, 2011), OEG

App. at 30, IEU App. at 55. Given the nature of the subject matter, this is a significant

agreement. The Commission considered the various arguments presented in determining

that those of the EDU and the Commission's own Staff were persuasive and found, as a

factual matter, that 11% was the earned return for the comparable group.

Calculating the earned return for the EDU should not be a controversial matter

either, but it is the crux of appellant IEU's argument in this case. AEP presented a per-

fectly sensible calculation of the earned returns achieved by OP (10.81%) and CSP

(20.84%). Id. at 21-22, OEG App. at 29-30, IEU App. at 54-55. All parties to the case,

except IEU, agreed with the calculation. Id. at 22, OEG App. at 30, IEU App. at 55. As

OP's earnings were below those of the comparable group, its returns were not "exces-

sive" and, therefore, could not be "significantly excessive" within the meaning of that

7



statute. The examination needed only proceed for CSP. This analysis will be discussed

in the next subheading.

Appellant IEU simply takes a different view of the calculation. Its view is not

based in law. IEU believes that it is necessary for the earned return to be based not on the

EDU's actual earnings; but rather only on the portion of earnings derived from jurisdic-

tional activities, in the parlance of utility regulation, the earnings should have been

"jurisdictionalized."3 While this might have been an interesting way for the General

Assembly to have defined this test, it did not do so. In fact it did quite the opposite. The

statute seeks to measure the ". . . earned return on common equity of the electric distribu-

tion utility. ..." Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. "Electric

Distribution Utility" is a defined term. Specifically it is "...an electric utility that sup-

plies at least retail electric distribution service." Ohio Rev. Code Ann. § 4928.01(A)(6)

(West 2011), App. at 7 (emphasis added). Thus it is clear that an EDU can supply more

than just distribution service. No limitation on other lines of business is given. The defi-

nition of electric utility shows that the EDU can supply both competitive and non-com-

petitive services, specifically an electric utility is an "...electric light company that has a

certified territory and is engaged on a for-profit basis either in the business of supplying a

noncompetitive retail electric service in this state or in the businesses of supplying both a

noncompetitive and a competitive retail electric service in this state." Ohio Rev. Code

3 Interestingly while IEU argues that the Commission did not remove enough from
CSP's earnings, Ohio Energy Group and the Consumers Counsel argue just the opposite,
that the Commission removed too much.
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Ann. § 4928.01(A)(11) (West 2011), App. at 8. An electric light company is defined,

without any limitation at all, specifically as:

(A) Any person, firm, copartnership, voluntary association,
joint-stock association, company, or corporation, wherever
organized or incorporated, is:

(3) An electric light company, when engaged in the business
of supplying electricity for light, heat, or power purposes to
consumers within this state, including supplying electric
transmission service for electricity delivered to consumers in
this state, but excluding a regional transmission organization
approved by the federal energy regulatory commission.

Ohio Rev. Code Ann. § 4905.03(A)(3) (West 2011), App. at 1. There is nothing in these

definitions that limits an EDU to functioning in only its role as an EDU. They can and do

act in other lines of business. The definitions recognize this; and when the General

Assembly required a comparison between the "electric distribution utility" and compara-

ble companies it meant "electric distribution utilities" as they are, no matter what lines of

business that might entail.

The statutory comparison itself recognizes this. If the General Assembly had

meant the analysis to be done based on solely regulated activities, the comparable group

would have been regulated entities. The comparison then would have been regulated to

regulated. The General Assembly did not do this; rather, it indicated that the comparable

companies were to be ". . . publicly traded companies, including utilities, that face com-

parable business and financial risk...." Ohio Rev. Code Ann. § 4928.143(F) (West

2011), App, at 21 (emphasis added). The statutory comparison is to companies with

9



more than just state-regulated utility operations because the General Assembly recog-

nized that the EDU's to be examined under the SEET test themselves have more than just

state-regulated utility operations. The General Assembly required apples to apples, while

Appellant IEU wants apples to oranges.

The Commission explained the situation quite clearly in its order saying:

Nowhere in Section 4928.143(F), Revised Code, is a compre-
hensive jurisdictional allocation study required in order to
determine an earned ROE appropriate for use in the SEET.
Nor do we find that a comprehensive jurisdictional allocation
study is the only manner in which to determine an earned
ROE for SEET. Rather, we, find that it is acceptable to make
appropriate adjustments to FERC Form 1 data in order to
develop an earned ROE for SEET. In making this determina-
tion, we note that, under applicable provisions of Section
4928.01, Revised Code, and under Section 4905.03, Revised
Code, an electric utility is not limited to a subset of a firm's
activities that may be regulated under an ESP. Additionally,
the definition of an electric light company explicitly covers
firms engaged in both activities subject to rate regulation by
this Commission and activities such as transmission that are,
in large part, subject to federal jurisdiction. Thus, while
adjustments to FERC Form 1 data may be appropriate to iso-
late the effects on ROE of the adjustments in the ESP under
review, the SEET, in the first instance, may be measured
based upon the return of common equity of the electric utility
viewed as a company without a complete jurisdictional cost
and revenue allocation study.

In re AEP (Opinion and Order at 13) (January 11, 2011), OEG App. at 21, IEU App. at

46.

Fundamentally, Appellant IEU wants to add a phrase to the statute. It wants to

change the phrase ". . . the earned return on common equity of the electric distribution

utility. ..." as it appears in the statute, to "the earned return on common equity of the

10



electric distribution utility from only its state-regulated activities." As has been shown

previously, that is not what the statute provides. It is improper to read words into a stat-

ute to interpret it. State v. Hughes, 86 Ohio St. 3d 424, 427, 715 N.E. 2d 540 (1999).

This is precisely what IEU asks this Court to do and the argument should be rejected.

The Commission did the first step of the statutory comparison correctly. It com-

pared the actual returns of the OP and CSP to the actual returns of a group of publicly

traded companies with comparable risk. Appellant IEU wants something different. It

wants a comparison between the actual returns achieved by the comparable group and

some sub-set of the returns actually achieved by the two utilities. The Commission was

correct.

The return on equity of the comparable group was 11 percent. Ohio Power's

return on equity was less than 11 percent and therefore the company did not have exces-

sive earnings. Columbus Southern Power Company had return on equity higher than 11

percent and, therefore, had excessive earnings within the meaning of the statute. The

Commission should be affirmed.

B. Defining "Significantly Excessive"

The second step of the SEET analysis is to determine how large excessive earn-

ings must be to become "significantly excessive". In an earlier case, the Commission

established a guideline (sometimes called a "safe harbor") of 200 basis points (2 percent)

above the mean of the comparable group. In re AEP (Opinion and Order at 22) (January

11, 2011), OEG App. at 30, IEU App. at 55. In the case below, the Commission

11



reconsidered this guideline. It was presented with arguments that the guideline should be

either 200-400 basis points (OEG and OCC), or two standard deviations above the com-

parable group (AEP), or 50 percent of the comparable group mean (PUCO Staff). The

Commission determined that it should alter its previous approach. It determined that a

percentage-based method was most appropriate as it creates symmetry between the need

to create a check on rates that result in excessive earnings and the obligation to ensure

that a company can continue to operate successfully, maintaining financial integrity,

attracting capital, and compensating investors for risks borne. Id. at 25, OEG App. at 33,

IEU App. at 58.

The Staff presented a percentage-based method and was recognized as a reasona-

ble starting point for this determination. It is reasonable to consider that "significance" is

symmetric. This is to say that the distance above the average that is considered "signifi-

cantly excessive" should be the same as the distance below the mean that is considered

"significantly deficient." Staff s recommendation works in exactly this way. The Staff s

recommendation, a 50 percent adder, when subtracted from the mean of the comparable

group, yields a result of 5.5 percent, approximately the same as CSP's embedded cost of

debt. Id. It would be undeniable that a return on equity at or below the cost of debt

would be significantly deficient. Because that provides a measure of how far below the

mean of the comparable group is significantly low, moving that far above the mean is a

test of what is significantly excessive. Thus the percentage adjustment suggested by the

Staff of the Commission was a reasonable starting point for setting the safe harbor.

12



Having determined that the 50 percent adder was a reasonable starting point for

the safe harbor determination, the Commission turned to company-specific factors. This

is necessary because the simple comparison between earnings does not fully capture the

factors which impact whether earnings are significantly excessive. To this end, the

Commission looked to a large number of factors including:

• business risks faced by CSP;

• capital outlay requirements;

• service reliability improvements;

• the most recent authorized rate of return for CSP (12.46 per-
cent );

• CSP's commitments to innovation in the GridSmart program;

• CSP's commitments to furthering the state's energy policy by
far exceeding requirements in energy efficiency and peak
demand response; and

• CSP's capital commitment to development of an Ohio solar
facility.

In re AEP (Opinion and Order at 25-27) (January 11, 2011), OEG App. at 33-35, IEU

App. at 58-60. These factors, in the aggregate, warrant an adjustment of the 50 percent

adder to 60 percent. Thus, for CSP, return on equity above 17.6 percent would fall into

the category of "excessive earnings." Id. These determinations are not controversial.

C. Eliminating Non-ESP Earnings.

Having determined the level of excessive earnings, the final step of the test is to

remove the effects of those items that are not related to the provisions of the ESP under
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review. An ESP is structured by adjustments to the prior rates and the statute requires

"[w]ith regard to the provisions that are included in an electric security plan..., the com-

mission shall consider ... if any such adjustments resulted in excessive earnings ...."

Ohio Rev. Code Ann. § 4928.143(F) (West 2011), App. at 21. In this way, those signifi-

cantly excessive earnings which arise from the ESP under review are identified.

Although a variety of adjustments were suggested by CSP, the Commission was

persuaded that only one adjustment was necessary, off system sales (OSS). The appro-

priateness of this adjustment is almost self-evident. CSP sells electricity at wholesale to

other utilities, co-operatives, and municipalities. OSS are subject to regulation by the

Federal Energy Regulatory Commission. They have nothing whatever to do with the

ESP under review. Whatever profit is derived from OSS is entirely independent of the

ESP. The rates which existed before the current ESP had nothing to do with OSS (they

could not, it is a matter of federal jurisdiction) and no adjustment within the plan had

anything to do with OSS (again they could not as it is a matter of federal jurisdiction).

CSP met its burden of proof to establish the appropriateness of removing the effect of

these sales from the SEET calculation.

Appellants raise several lines of objection to the Commission decision. Appellants

OEG and OCC argue that OSS must be included because the statute, in their incorrect

view, requires a comparison of all earnings of the EDU to all earnings of the comparable

group. Appellant IEU argues that the statute requires the comparison be made between

only some sub-set of the EDU's earnings and all the earnings of the comparable group.

Further it argues that the OSS adjustment (along with many more) should have been done
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but the Commission did the calculation incorrectly. These arguments will be addressed

below.

Appellants OEG and OCC simply misunderstand what the Commission did and

what the law requires.4 They believe that the statute requires all of the EDU's earnings to

be compared with all of the earnings of the comparable group. That is exactly what the

Commission did. This very comparison is the first step of the analysis. That is how

"excessive earnings" are determined. In re AEP (Opinion and Order at 21-22) (January

11, 2011), OEG App. at 29-30, IEU App. at 54-55. It was based on just this comparison

of "all to all" by which OP was determined not to have excessive earnings and, therefore,

not to warrant further examination. In re AEP (Opinion and Order at 22) (January 11,

2011), OEG App. at 30, IEU App. at 55. Appellants OEG and OCC are factually mis-

taken.

Appellant IEU argues that the EDU's earned return on common equity should

have been jurisdictionalized. That is to say the earned return on equity should be calcu-

lated based on only a part of the EDU's business activity. As has been discussed, the

statute requires nothing of the sort. The statute provides that the comparison is to be

made by determining whether the ". . . earned return on common equity of the electric

distribution utility is significantly in excess of the return on common equity that was

4 Appellants OEG and OCC spend much time discussing Bluefield Water Works v.

West Virginia, 262 U.S. 679 (1923). The case has no relevance. Bluefield lays out the
test under which utilities are constitutionally protected from confiscation by rates that are
set too low. No such issue is presented in the case at bar. Bluefield in essence sets a floor

below which utilities rates cannot be set, while the SEET establishes a ceiling above
which a portion of utility earnings cannot go. There is no relationship between the two.
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earned during the same period by publicly traded companies, including utilities, that face

comparable business and financial risk ...." Ohio Rev. Code Ann. § 4928.143(F) (West

2011), App. at 21. The statute could not be plainer. The Commission must consider the

earned return on equity of the EDU. That's what the statute says. The EDU's earnings

are what they are. Its equity is what it is. The earned return on equity is simply the ratio

between them and that is what the Commission determined for both OP and CSP. In re

AEP (Opinion and Order at 22-23) (January 11, 2011), OEG App. at 30-3 1, IEU App. at

55-56. Adjustment comes into play at the third step of the analysis. Appellant IEU is

legally incorrect.

Appellants OEG and OCC compound their error by assuming that the statute stops

at that point. It does not. As discussed above, the Commission must continue the statu-

tory analysis, as it did, to determine a "significantly excessive" level and then the

removal of non-ESP related earnings. The statute requires it. Ohio Rev. Code Ann.

§ 4928.143(F) (West 2011), App. at 21. Quite specifically there is no possible relation-

ship between the elements of the ESP and off system sales. This is why OEG and OCC

make no such showing, none can exist. AEP met its burden of proof and showed that

OSS are related to federally regulated transactions and not the ESP and therefore should

be excluded. In re AEP (Opinion and Order at 27) (January 11, 2011), OEG App. at 35,

IEU Ohio App. at 60.

Appellants OEG and OCC argue that OSS should be included because, they claim,

ratepayers have funded the plants used or that, in some undefined way, sales to ratepayers

allow the OSS to occur. This is nonsense. With the exception of construction work in
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progress (CWIP), utility construction is funded either by shareholders or debt holders of

the company. Putting aside CWIP, there is simply no mechanism by which ratepayers

could fund construction.

CWIP has two statutory sources, R.C. 4909.15(A)(1) and 4928.143(B)(2)(b). The

second of these has never been used. Columbus and Southern Ohio Electric Company

(the predecessor of CSP prior to the merger with AEP) did obtain R.C. 4909.15(A)(1)

CWIP for construction of a plant in 1978, 33 years ago. See, Consumers' Counsel v.

Pub. Util. Comm'n, 58 Ohio St. 2d 108, 388 N.E.2d 1370 (1979). The statute, however,

requires that whatever amount ratepayers have provided by way of CWIP must be

returned to them before the plant may be included in the rate base. Ohio Rev. Code Ann.

§ 4909.15(A)(1) (West 2011), App. at 3-4. Ratepayers have not funded CSP's plants.

The notion that sales to ratepayers facilitate off system sales seems the exact opposite of

the real situation. Every sale to a ratepayer uses generating plant that is then not availa-

ble to make an off system sale. OEG and OCC's arguments are wrong.

Appellant IEU takes a different tack. It argues that the Commission did not

remove enough when it made its OSS adjustment. Appellant IEU argues, but does not

prove, that an adjustment for transmission plant should have been made. There is no

basis for this. The Commission did make a significant adjustment. It removed the value

of the plant used to support the off system sales. In re AEP (Opinion and Order at 28-30)

(January 11, 2011), OEG App. at 36-38, IEU App. at 61-63. This adjustment was based

on the testimony of Staff witness Cahaan. Id. This is apparently not enough for IEU but

adjustments must be based on evidence and there is no evidence that the adjustment, pro-
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posed on brief by Appellant IEU, is needed. None of the witnesses testifying felt the

need to make such an adjustment. Indeed, the very portion of the transcript (cross-

examination of Staff witness Cahaan) cited by Appellant IEU shows that the witness did

not believe the adjustment was feasible. Tr. Vol. III at 475, IEU Supp. at 203. Even if,

contrary to the record evidence, the adjustment were feasible, nothing indicates the size

of the effect the adjustment would have. The Commission is not free to speculate in

these ways. The Commission must act based on facts not speculation. It did so here. No

further adjustment was shown to be needed and so none was done.

In keeping with its "the Commission did not remove enough" theme, Appellant

IEU argues that the effect of non-jurisdictional activities must be removed from the cal-

culation. This is an odd argument for Appellant IEU to make. Removing earnings from

the SEET analysis would appear to be advantageous for CSP as it would reduce the level

of earnings and thereby reduce the level of earnings that could be determined to be "sig-

nificantly excessive." This is certainly the view the Commission took as it ruled, in

response to an effort by AEP to reserve the ability to perform additional jurisdictional-

ization, that:

...[T]o the extent that AEP-Ohio failed to further jurisdic-
tionalize its 2009 earnings for the SEET proceeding, AEP-
Ohio has waived its right to do so subsequent to the issuance
of this Order. The parties to this proceeding should not be
required to revise their position or the Commission reconsider
its Order because AEP-Ohio elected not to further
jurisdictionalize its earnings before the application was filed.

In re AEP (Opinion and Order at 13) (January 11, 2011), OEG App. at 21, IEU App. at

46. Appellant IEU's argument, if accepted, would be beneficial to AEP. The burden of
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proof to show that significantly excessive earnings did not occur lies with OP and CSP.

With regard to additional jurisdictionalization, the companies failed to meet that burden

of proof. IEU cannot resurrect AEP's argument now.

The Court has repeatedly declared that it "will not reverse an order of the

Commission absent a showing of prejudice by the party seeking reversal." Myers v. Pub.

Util. Comm'n, 64 Ohio St. 3d 299, 302, 595 N.E. 2d 873, 876 (1992). See also Holladay

Corp. v. Pub. Util. Comm'n, 61 Ohio St. 2d 335, 402 N.E. 2d 1175, syllabus ( 1980);

Akron v. Pub. Util. Comm'n, 55 Ohio St. 2d 155, 161, 378 N.E. 2d 480, 484 (1978); Ohio

Edison Co. v. Pub. Util. Comm'n, 173 Ohio St. 478, 496, 184 N.E. 2d 70, 83 (1962). As

regards these two IEU arguments, it has shown no prejudice; rather, it has merely specu-

lated. Speculation is not sufficient.

D. Conclusion

In sum, the Commission implemented the statute correctly. Three steps were

required. Three steps were performed. The Commission determined, first, the level of

excessive earnings; second, the level of significantly excessive earnings; and third, identi-

fied those earnings shown not to be associated with the ESP and eliminated them.

Appellants would impose different, non-statutory tests based in part on speculation. The

Commission properly rejected these arguments and should be affirmed.
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Proposition of Law No. II:

Where the charges collected by a public utility are based upon rates
which have been established by an order of the Public Utilities Com-
mission of Ohio, the fact that such order is subsequently found to be
unreasonable or unlawful on appeal to the Supreme Court of Ohio, in
the absence of a statute providing therefor, affords no right of action
for restitution of the increase in charges collected during the pendency
of the appeal. Keco Industries Inc. v. Cincinnati and Suburban Bell TeL

Co., 166 Ohio St. 254, 141 N.E.2d 465 (syllabus 2) (1957).

Long ago this Court recognized that only the Public Utilities Commission may

establish rates and the rates it establishes are valid until replaced by the Public Utilities

Commission. Keco Industries Inc. v. Cincinnati and Suburban Bell Tel. Co., 166 Ohio

St. 254, 141 N.E.2d 465 (syllabus 2) (1957). Appellants OEG and OCC argue that this

Court should create an exception to this long standing rule. This Court should decline.

In Keco, this Court reasoned: "We have determined further that the General

Assembly provided that there is no automatic stay of any order, but that it is necessary for

any person aggrieved thereby to take affirmative action, and if he does so he is required

to post bond." Keco Industries Inc. v. Cincinnati and Suburban Bell Tel. Co., 166 Ohio

St. 254, 258, 141 N.E.2d 465, 468 (1957). Appellants wish this Court to allow them to

side-step this statutory structure. No stay was sought. As this Court has reasoned:

In Keco, the court was confronted with a situation where a
consumer was suing for restitution of amounts collected
under a commission approved tariff which was later deter-
mined to be unreasonable and unlawful. There, we held, at
page 257, 141 N.E.2d 465, that an action for restitution would
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not lie, since a "utility must collect the rates set by the com-
mission."

River Gas Co. v. Pub. Util. Comm'n, 69 Ohio St. 2d 509, 513, 433 N.E.2d 568, 571

(1982). The situation before this Court is no different. Appellants OEG and OCC simply

want restitution of amounts they believe were overpaid and they want to avoid the step of

obtaining a stay. The Keco rule is a good one and would apply in this situation. The

arguments of Appellants OEG and OCC should be rejected.

CONCLUSION

The General Assembly requires the Commission to review ESPs each year to

determine if the adjustments made in the plan result in significantly excessive earnings

when measured against a group of companies facing comparable risk. To do this, the

Commission must do three things. First it needs to determine what level of earnings is

"excessive". Second it must decide how high the excessive earnings must be to be con-

sidered "significantly excessive". Finally the Commission must eliminate from the sig-

nificantly excessive earnings the portion that the EDU, which bears the burden of proof,

has shown not to be tied to the ESP that is being reviewed. The Commission has done

each of these steps reasonably and its order should be affirmed.
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§ 4905.03. Public utility company definitions

As used in this chapter:

(A) Any person, firm, copartnership, voluntary association, joint-stock association, com-
pany, or corporation, wherever organized or incorporated, is:

(1)

A telephone company, when engaged in the business of transmitting telephonic messages
to, from, through, or in this state;

(2) A motor transportation company, when engaged in the business of carrying and trans-
porting persons or property or the business of providing or furnishing such transportation
service, for hire, in or by motor-propelled vehicles of any kind, including trailers, for the
public in general, over any public street, road, or highway in this state, except as provided
in section 4921.02 of the Revised Code;

(3) An electric light company, when engaged in the business of supplying electricity for
light, heat, or power purposes to consumers within this state, including supplying electric
transmission service for electricity delivered to consumers in this state, but excluding a
regional transmission organization approved by the federal energy regulatory commis-
sion;

(4) A gas company, when engaged in the business of supplying artificial gas for lighting,
power, or heating purposes to consumers within this state or when engaged in the busi-
ness of supplying artificial gas to gas companies or to natural gas companies within this
state, but a producer engaged in supplying to one or more gas or natural gas companies,
only such artificial gas as is manufactured by that producer as a by-product of some other
process in which the producer is primarily engaged within this state is not thereby a gas
company. All rates, rentals, tolls, schedules, charges of any kind, or agreements between
any gas company and any other gas company or any natural gas company providing for
the supplying of artificial gas and for compensation for the same are subject to the juris-
diction of the public utilities commission.

(5) A natural gas company, when engaged in the business of supplying natural gas for
lighting, power, or heating purposes to consumers within this state. Notwithstanding the
above, neither the delivery nor sale of Ohio-produced natural gas by a producer or gath-
erer under a public utilities commission-ordered exemption, adopted before, as to pro-
ducers, or after, as to producers or gatherers, January 1, 1996, or the delivery or sale of
Ohio-produced natural gas by a producer or gatherer of Ohio-produced natural gas, either
to a lessor under an oil and gas lease of the land on which the producer's drilling unit is
located, or the grantor incident to a right-of-way or easement to the producer or gatherer,
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shall cause the producer or gatherer to be a natural gas company for the purposes of this
section.

All rates, rentals, tolls, schedules, charges of any kind, or agreements between a natural
gas company and other natural gas companies or gas companies providing for the supply
of natural gas and for compensation for the same are subject to the jurisdiction of the
public utilities commission. The commission, upon application made to it, may relieve
any producer or gatherer of natural gas, defined in this section as a gas company or a nat-
ural gas company, of compliance with the obligations imposed by this chapter and Chap-
ters 4901., 4903., 4907., 4909., 4921., and 4923. of the Revised Code, so long as the pro-
ducer or gatherer is not affiliated with or under the control of a gas company or a natural
gas company engaged in the transportation or distribution of natural gas, or so long as the
producer or gatherer does not engage in the distribution of natural gas to consumers.

Nothing in division (A) (5) of this section limits the authority of the commission to
enforce sections 4905.90 to 4905.96 of the Revised Code.

(6) A pipe-line company, when engaged in the business of transporting natural gas, oil, or
coal or its derivatives through pipes or tubing, either wholly or partly within this state;

(7) A water-works company, when engaged in the business of supplying water through
pipes or tubing, or in a similar manner, to consumers within this state;

(8) A heating or cooling company, when engaged in the business of supplying water,
steam, or air through pipes or tubing to consumers within this state for heating or cooling
purposes;

(9) A messenger company, when engaged in the business of supplying messengers for
any purpose;

(10) A street railway company, when engaged in the business of operating as a common
carrier, a railway, wholly or partly within this state, with one or more tracks upon, along,
above, or below any public road, street, alleyway, or ground, within any municipal corp-
oration, operated by any motive power other than steam and not a part of an interurban
railroad, whether the railway is termed street, inclined-plane, elevated, or underground
railway;

(11) A suburban railroad company, when engaged in the business of operating as a com-
mon carrier, whether wholly or partially within this state, a part of a street railway con-
structed or extended beyond the limits of a municipal corporation, and not a part of an
interurban railroad;
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(12) An interurban railroad company, when engaged in the business of operating a rail-
road, wholly or partially within this state, with one or more tracks from one municipal
corporation or point in this state to another municipal corporation or point in this state,
whether constructed upon the public highways or upon private rights-of-way, outside of
municipal corporations, using electricity or other motive power than steam power for the
transportation of passengers, packages, express matter, United States mail, baggage, and
freight. Such an interurban railroad company is included in the term "railroad" as used in
section 4907.02 of the Revised Code.

(13) A sewage disposal system company, when engaged in the business of sewage dis-
posal services through pipes or tubing, and treatment works, or in a similar manner,
within this state.

(B) "Motor-propelled vehicle" means any automobile, automobile truck, motor bus, or
any other self-propelled vehicle not operated or driven upon fixed rails or tracks.

§ 4909.15. [Effective Until 9/9/20111 Fixation of reasonable rate

(A) The public utilities commission, when fixing and determining just and reasonable
rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and use-
ful in rendering the public utility service for which rates are to be fixed and determined.
The valuation so determined shall be the total value as set forth in division (7) of section
4909.05 of the Revised Code, and a reasonable allowance for materials and supplies and
cash working capital, as determined by the commission. The commission, in its discre-
tion, may include in the valuation a reasonable allowance for construction work in pro-
gress but, in no event, may such an allowance be made by the commission until it has
determined that the particular construction project is at least seventy-five per cent com-
plete. In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used dur-
ing construction, expended, or obligated to such construction funds budgeted where all
such funds are adjusted to reflect current purchasing power; and any physical inspection
performed by or on behalf of any party, including the commission's staff. A reasonable
allowance for construction work in progress shall not exceed ten per cent of the total val-
uation as stated in this division, not including such allowance for construction work in
progress. Where the commission permits an allowance for construction work in progress,
the dollar value of the project or portion thereof included in the valuation as construction
work in progress shall not be included in the valuation as plant in service until such time
as the total revenue effect of the construction work in progress allowance is offset by the
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total revenue effect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accrue on that por-
tion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the conclu-
sion of the offset period for purposes of division (J) of section 4909.05 of the Revised
Code. From and after April 10, 1985, no allowance for construction work in progress as it
relates to a particular construction project shall be reflected in rates for a period exceed-
ing forty-eight consecutive months commencing on the date the initial rates reflecting
such allowance become effective, except as otherwise provided in this division. The
applicable maximum period in rates for an allowance for construction work in progress as
it relates to a particular construction project shall be tolled if, and to the extent, a delay in
the in-service date of the project is caused by the action or inaction of any federal, state,
county, or municipal agency having jurisdiction, where such action or inaction relates to
a change in a rule, standard, or approval of such agency, and where such action or inac-
tion is not the result of the failure of the utility to reasonably endeavor to comply with
any rule, standard, or approval prior to such change. In the event that such period expires
before the project goes into service, the commission shall exclude, from the date of expi-
ration, the allowance for the project as construction work in progress from rates, except
that the commission may extend the expiration date up to twelve months for good cause
shown. In the event that a utility has permanently canceled, abandoned, or terminated
construction of a project for which it was previously permitted a construction work in
progress allowance, the commission immediately shall exclude the allowance for the
project from the valuation. In the event that a construction work in progress project pre-
viously included in the valuation is removed from the valuation pursuant to this division,
any revenues collected by the utility from its customers after April 10, 1985, that resulted
from such prior inclusion shall be offset against future revenues over the same period of
time as the project was included in the valuation as construction work in progress. The
total revenue effect of such offset shall not exceed the total revenues previously collected.
In no event shall the total revenue effect of any offset or offsets provided under division
(A)(1) of this section exceed the total revenue effect of any construction work in progress
allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in
division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and rea-
sonable rate of return as determined under division (A)(2) of this section to the valuation
of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period less the
total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of the
Revised Code, by the utility during the test period.
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(a) Federal, state, and local taxes imposed on or measured by net income may, in the dis-
cretion of the commission, be computed by the normalization method of accounting, pro-
vided the utility maintains accounting reserves that reflect differences between taxes
actually payable and taxes on a normalized basis, provided that no determination as to the
treatment in the rate-making process of such taxes shall be made that will result in loss of
any tax depreciation or other tax benefit to which the utility would otherwise be entitled,
and further provided that such tax benefit as redounds to the utility as a result of such a
computation may not be retained by the company, used to fund any dividend or distribu-
tion, or utilized for any purpose other than the defrayal of the operating expenses of the
utility and the defrayal of the expenses of the utility in connection with construction
work.

(b) The amount of any tax credits granted to an electric light company under section
5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000, shall not be
retained by the company, used to fund any dividend or distribution, or utilized for any
purposes other than the defrayal of the allowable operating expenses of the company and
the defrayal of the allowable expenses of the company in connection with the installation,
acquisition, construction, or use of a compliance facility. The amount of the tax credits
granted to an electric light company under that section for Ohio coal burned prior to Jan-
uary 1, 2000, shall be returned to its customers within three years after initially claiming
the credit through an offset to the company's rates or fuel component, as determined by
the commission, as set forth in schedules filed by the company under section 4905.30 of
the Revised Code. As used in division (A)(4)(c) of this section, "compliance facility" has
the same meaning as in section 5727.391 of the Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility is enti-
tled by adding the dollar amount of return under division (A)(3) of this section to the cost
of rendering the public utility service for the test period under division (A)(4) of this sec-
tion.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-
month period beginning six months prior to the date the application is filed and ending
six months subsequent to that date. In no event shall the test period end more than nine
months subsequent to the date the application is filed. The revenues and expenses of the
utility shall be determined during the test period. The date certain shall be not later than
the date of filing.

(D) When the commission is of the opinion, after hearing and after making the deter-
minations under divisions (A) and (B) of this section, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
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inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufficient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public utility
actually used and useful for the convenience of the public as determined under division
(A)(1) of this section, excluding from such value the value of any franchise or right to
own, operate, or enjoy the same in excess of the amount, exclusive of any tax or annual
charge, actually paid to any political subdivision of the state or county, as the considera-
tion for the grant of such franchise or right, and excluding any value added to such prop-
erty by reason of a monopoly or merger, with due regard in determining the dollar annual
return under division (A)(3) of this section to the necessity of making reservation out of
the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each

case,

(a) Including a fair and reasonable rate of return determined by the commission with ref-
erence to a cost of debt equal to the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that
cost of property that is included in the valuation report under divisions (F) and (G) of
section 4909.05 of the Revised Code, fix and determine the just and reasonable rate, fare,
charge, toll, rental, or service to be rendered, charged, demanded, exacted, or collected
for the performance or rendition of the service that will provide the public utility the
allowable gross annual revenues under division (B) of this section, and order such just
and reasonable rate, fare, charge, toll, rental, or service to be substituted for the existing
one. After such determination and order no change in the rate, fare, toll, charge, rental,
schedule, classification, or service shall be made, rendered, charged, demanded, exacted,
or changed by such public utility without the order of the commission, and any other rate,
fare, toll, charge, rental, classification, or service is prohibited.

(E) Upon application of any person or any public utility, and after notice to the parties in
interest and opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907.,
4909., 4921., and 4923. of the Revised Code for other hearings, has been given, the
commission may rescind, alter, or amend an order fixing any rate, fare, toll, charge,
rental, classification, or service, or any other order made by the commission. Certified
copies of such orders shall be served and take effect as provided for original orders.
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§ 4928.01. Competitive retail electric service definitions

(A) As used in this chapter:

(1) "Ancillary service" means any function necessary to the provision of electric trans-
mission or distribution service to a retail customer and includes, but is not limited to,
scheduling, system control, and dispatch services; reactive supply from generation
resources and voltage control service; reactive supply from transmission resources ser-
vice; regulation service; frequency response service; energy imbalance service; operating
reserve-spinning reserve service; operating reserve-supplemental reserve service; load
following; back-up supply service; real-power loss replacement service; dynamic sched-
uling; system black start capability; and network stability service.

(2) "Billing and collection agent" means a fully independent agent, not affiliated with or
otherwise controlled by an electric utility, electric services company, electric cooperative,
or governmental aggregator subject to certification under section 4928.08 of the Revised
Code, to the extent that the agent is under contract with such utility, company, coopera-
tive, or aggregator solely to provide billing and collection for retail electric service on
behalf of the utility company, cooperative, or aggregator.

(3) "Certified territory" means the certified territory established for an electric supplier
under sections 4933.81 to 4933.90 of the Revised Code.

(4) "Competitive retail electric service" means a component of retail electric service that
is competitive as provided under division (B) of this section.

(5) "Electric cooperative" means a not-for-profit electric light company that both is or has
been financed in whole or in part under the "Rural Electrification Act of 1936," 49 Stat.
1363, 7 U.S.C. 901, and owns or operates facilities in this state to generate, transmit, or
distribute electricity, or a not-for-profit successor of such company.

(6) "Electric distribution utility" means an electric utility that supplies at least retail elec-

tric distribution service.

(7) "Electric light company" has the same meaning as in section 4905.03 of the Revised
Code and includes an electric services company, but excludes any self-generator to the
extent that it consumes electricity it so produces, sells that electricity for resale, or obtains
electricity from a generating facility it hosts on its premises.

(8) "Electric load center" has the same meaning as in section 4933.81 of the Revised

Code.
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(9) "Electric services company" means an electric light company that is engaged on a for-
profit or not-for-profit basis in the business of supplying or arranging for the supply of
only a competitive retail electric service in this state. "Electric services company"
includes a power marketer, power broker, aggregator, or independent power producer but
excludes an electric cooperative, municipal electric utility, governmental aggregator, or
billing and collection agent.

(10) "Electric supplier" has the same meaning as in section 4933.81 of the Revised Code.

(11) "Electric utility" means an electric light company that has a certified territory and is
engaged on a for-profit basis either in the business of supplying a noncompetitive retail
electric service in this state or in the businesses of supplying both a noncompetitive and a
competitive retail electric service in this state. "Electric utility" excludes a municipal
electric utility or a billing and collection agent.

(12) "Firm electric service" means electric service other than nonfirm electric service.

(13) "Governmental aggregator" means a legislative authority of a municipal corporation,
a board of township trustees, or a board of county commissioners acting as an aggregator
for the provision of a competitive retail electric service under authority conferred under
section 4928.20 of the Revised Code.

(14) A person acts "knowingly," regardless of the person's purpose, when the person is
aware that the person's conduct will probably cause a certain result or will probably be of
a certain nature. A person has knowledge of circumstances when the person is aware that

such circumstances probably exist.

(15) "Level of funding for low-income customer energy efficiency programs provided
through electric utility rates" means the level of funds specifically included in an electric
utility's rates on October 5, 1999, pursuant to an order of the public utilities commission
issued under Chapter 4905. or 4909. of the Revised Code and in effect on October 4,
1999, for the purpose of improving the energy efficiency of housing for the utility's low-
income customers. The term excludes the level of any such funds committed to a specific
nonprofit organization or organizations pursuant to a stipulation or contract.

(16) "Low-income customer assistance programs" means the percentage of income pay-
ment plan program, the home energy assistance program, the home weatherization assis-
tance program, and the targeted energy efficiency and weatherization program.

(17) "Market development period" for an electric utility means the period of time begin-
ning on the starting date of competitive retail electric service and ending on the applica-
ble date for that utility as specified in section 4928.40 of the Revised Code, irrespective
of whether the utility applies to receive transition revenues under this chapter.
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(18) "Market power" means the ability to impose on customers a sustained price for a
product or service above the price that would prevail in a competitive market.

(19) "Mercantile customer" means a commercial or industrial customer if the electricity
consumed is for nonresidential use and the customer consumes more than seven hundred
thousand kilowatt hours per year or is part of a national account involving multiple facil-

ities in one or more states.

(20) "Municipal electric utility" means a municipal corporation that owns or operates
facilities to generate, transmit, or distribute electricity.

(21) "Noncompetitive retail electric service" means a component of retail electric service
that is noncompetitive as provided under division (B) of this section.

(22) "Nonfirm electric service" means electric service provided pursuant to a schedule
filed under section 4905.30 of the Revised Code or pursuant to an arrangement under sec-
tion 4905.31 of the Revised Code, which schedule or arrangement includes conditions
that may require the customer to curtail or interrupt electric usage during nonemergency
circumstances upon notification by an electric utility.

(23) "Percentage of income payment plan arrears" means funds eligible for collection
through the percentage of income payment plan rider, but uncollected as of July 1, 2000.

(24) "Person" has the same meaning as in section 1.59 of the Revised Code.

(25) "Advanced energy project" means any technologies, products, activities, or man-
agement practices or strategies that facilitate the generation or use of electricity or energy
and that reduce or support the reduction of energy consumption or support the production
of clean, renewable energy for industrial, distribution, commercial, institutional, govern-
mental, research, not-for-profit, or residential energy users, including, but not limited to,
advanced energy resources and renewable energy resources. "Advanced energy project"
also includes any project described in division (A), (B), or (C) of section 4928.621 of the

Revised Code.

(26) "Regulatory assets" means the unamortized net regulatory assets that are capitalized
or deferred on the regulatory books of the electric utility, pursuant to an order or practice
of the public utilities commission or pursuant to generally accepted accounting principles
as a result of a prior commission rate-making decision, and that would otherwise have
been charged to expense as incurred or would not have been capitalized or otherwise
deferred for future regulatory consideration absent commission action. "Regulatory
assets" includes, but is not limited to, all deferred demand-side management costs; all
deferred percentage of income payment plan arrears; post-in-service capitalized charges
and assets recognized in connection with statement of financial accounting standards no.
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109 (receivables from customers for income taxes); future nuclear decommissioning costs
and fuel disposal costs as those costs have been determined by the commission in the
electric utility's most recent rate or accounting application proceeding addressing such
costs; the undepreciated costs of safety and radiation control equipment on nuclear gener-
ating plants owned or leased by an electric utility; and fuel costs currently deferred pur-
suant to the terms of one or more settlement agreements approved by the commission.

(27) "Retail electric service" means any service involved in supplying or arranging for
the supply of electricity to ultimate consumers in this state, from the point of generation
to the point of consumption. For the purposes of this chapter, retail electric service
includes one or more of the following "service components": generation service, aggre-
gation service, power marketing service, power brokerage service, transmission service,
distribution service, ancillary service, metering service, and billing and collection service.

(28) "Starting date of competitive retail electric service" means January 1, 2001.

(29) "Customer-generator" means a user of a net metering system.

(30) "Net metering" means measuring the difference in an applicable billing period
between the electricity supplied by an electric service provider and the electricity gener-
ated by a customer-generator that is fed back to the electric service provider.

(31) "Net metering system" means a facility for the production of electrical energy that

does all of the following:

(a) Uses as its fuel either solar, wind, biomass, landfill gas, or hydropower, or uses a
microturbine or a fuel cell;

(b) Is located on a customer-generator's premises;

(c) Operates in parallel with the electric utility's transmission and distribution facilities;

(d) Is intended primarily to offset part or all of the customer-generator's requirements for

electricity.

(32) "Self-generator" means an entity in this state that owns or hosts on its premises an
electric generation facility that produces electricity primarily for the owner's consumption
and that may provide any such excess electricity to another entity, whether the facility is
installed or operated by the owner or by an agent under a contract.

(33) "Rate plan" means the standard service offer in effect on the effective date of the
amendment of this section by S.B. 221 of the 127th general assembly, July 31, 2008.

(34) "Advanced energy resource" means any of the following:
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(a) Any method or any modification or replacement of any property, process, device,
structure, or equipment that increases the generation output of an electric generating
facility to the extent such efficiency is achieved without additional carbon dioxide emis-

sions by that facility;

(b) Any distributed generation system consisting of customer cogeneration of electricity

and thermal output simultaneously;

(c) Clean coal technology that includes a carbon-based product that is chemically altered
before combustion to demonstrate a reduction, as expressed as ash, in emissions of
nitrous oxide, mercury, arsenic, chlorine, sulfur dioxide, or sulfur trioxide in accordance
with the American society of testing and materials standard D1757A or a reduction of
metal oxide emissions in accordance with standard D5142 of that society, or clean coal
technology that includes the design capability to control or prevent the emission of car-
bon dioxide, which design capability the commission shall adopt by rule and shall be
based on economically feasible best available technology or, in the absence of a deter-
mined best available technology, shall be of the highest level of economically feasible
design capability for which there exists generally accepted scientific opinion;

(d) Advanced nuclear energy technology consisting of generation III technology as
defined by the nuclear regulatory commission; other, later technology; or significant
improvements to existing facilities;

(e) Any fuel cell used in the generation of electricity, including, but not limited to, a pro-
ton exchange membrane fuel cell, phosphoric acid fuel cell, molten carbonate fuel cell, or

solid oxide fuel cell;

(f) Advanced solid waste or construction and demolition debris conversion technology,
including, but not limited to, advanced stoker technology, and advanced fluidized bed
gasification technology, that results in measurable greenhouse gas emissions reductions
as calculated pursuant to the United States environmental protection agency's waste

reduction model (WARM).

(g) Demand-side management and any energy efficiency improvement.

(35) "Renewable energy resource" means solar photovoltaic or solar thermal energy,
wind energy, power produced by a hydroelectric facility, geothermal energy, fuel derived
from solid wastes, as defined in section 3734.01 of the Revised Code, through fraction-
ation, biological decomposition, or other process that does not principally involve com-
bustion, biomass energy, biologically derived methane gas, or energy derived from non-
treated by-products of the pulping process or wood manufacturing process, including
bark, wood chips, sawdust, and lignin in spent pulping liquors. "Renewable energy
resource" includes, but is not limited to, any fuel cell used in the generation of electricity,
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including, but not limited to, a proton exchange membrane fuel cell, phosphoric acid fuel
cell, molten carbonate fuel cell, or solid oxide fuel cell; wind turbine located in the state's
territorial waters of Lake Erie; methane gas emitted from an abandoned coal mine; stor-
age facility that will promote the better utilization of a renewable energy resource that
primarily generates off peak; or distributed generation system used by a customer to gen-
erate electricity from any such energy. As used in division (A)(35) of this section,
"hydroelectric facility" means a hydroelectric generating facility that is located at a dam
on a river, or on any water discharged to a river, that is within or bordering this state or
within or bordering an adjoining state and meets all of the following standards:

(a) The facility provides for river flows that are not detrimental for fish, wildlife, and
water quality, including seasonal flow fluctuations as defined by the applicable licensing
agency for the facility.

(b) The facility demonstrates that it complies with the water quality standards of this
state, which compliance may consist of certification under Section 401 of the "Clean
Water Act of 1977," 91 Stat. 1598, 1599, 33 U.S.C. 1341, and demonstrates that it has
not contributed to a finding by this state that the river has impaired water quality under
Section 303(d) of the "Clean Water Act of 1977," 114 Stat. 870, 33 U.S.C. 1313.

(c) The facility complies with mandatory prescriptions regarding fish passage as required
by the federal energy regulatory commission license issued for the project, regarding fish
protection for riverine, anadromous, and catadromous fish.

(d) The facility complies with the recommendations of the Ohio environmental protection
agency and with the terms of its federal energy regulatory commission license regarding
watershed protection, mitigation, or enhancement, to the extent of each agency's respec-
tive jurisdiction over the facility.

(e) The facility complies with provisions of the "Endangered Species Act of 1973," 87
Stat. 884, 16 U.S.C. 1531 to 1544, as amended.

(f) The facility does not harm cultural resources of the area. This can be shown through
compliance with the terms of its federal energy regulatory commission license or, if the
facility is not regulated by that commission, through development of a plan approved by
the Ohio historic preservation office, to the extent it has jurisdiction over the facility.

(g) The facility complies with the terms of its federal energy regulatory commission
license or exemption that are related to recreational access, accommodation, and facilities
or, if the facility is not regulated by that commission, the facility complies with similar
requirements as are recommended by resource agencies, to the extent they have jurisdic-
tion over the facility; and the facility provides access to water to the public without fee or

charge.
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(h) The facility is not recommended for removal by any federal agency or agency of any
state, to the extent the particular agency has jurisdiction over the facility.

(B) For the purposes of this chapter, a retail electric service component shall be deemed a
competitive retail electric service if the service component is competitive pursuant to a
declaration by a provision of the Revised Code or pursuant to an order of the public utili-
ties commission authorized under division (A) of section 4928.04 of the Revised Code.
Otherwise, the service component shall be deemed a noncompetitive retail electric ser-

vice.

§ 4928.142. Standard generation service offer price - competitive bidding

(A) For the purpose of complying with section 4928.141 of the Revised Code and subject
to division (D) of this section and, as applicable, subject to the rate plan requirement of
division (A) of section 4928.141 of the Revised Code, an electric distribution utility may
establish a standard service offer price for retail electric generation service that is deliv-
ered to the utility under a market-rate offer.

(1) The market-rate offer shall be determined through a competitive bidding process that
provides for all of the following:

(a) Open, fair, and transparent competitive solicitation;

(b) Clear product definition;

(c) Standardized bid evaluation criteria;

(d) Oversight by an independent third party that shall design the solicitation, administer
the bidding, and ensure that the criteria specified in division (A)(1)(a) to (c) of this sec-

tion are met;

(e) Evaluation of the submitted bids prior to the selection of the least-cost bid winner or
winners. No generation supplier shall be prohibited from participating in the bidding

process.

(2) The public utilities commission shall modify rules, or adopt new rules as necessary,
concerning the conduct of the competitive bidding process and the qualifications of bid-
ders, which rules shall foster supplier participation in the bidding process and shall be
consistent with the requirements of division (A)(1) of this section.

(B) Prior to initiating a competitive bidding process for a market-rate offer under division
(A) of this section, the electric distribution utility shall file an application with the com-
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mission. An electric distribution utility may file its application with the commission prior
to the effective date of the commission rules required under division (A)(2) of this sec-
tion, and, as the commission determines necessary, the utility shall immediately conform
its filing to the rules upon their taking effect. An application under this division shall
detail the electric distribution utility's proposed compliance with the requirements of divi-
sion (A)(1) of this section and with commission rules under division (A)(2) of this section
and demonstrate that all of the following requirements are met:

(1) The electric distribution utility or its transmission service affiliate belongs to at least
one regional transmission organization that has been approved by the federal energy reg-
ulatory commission; or there otherwise is comparable and nondiscriminatory access to
the electric transmission grid.

(2) Any such regional transmission organization has a market-monitor funetion and the
ability to take actions to identify and mitigate market power or the electric distribution
utility's market conduct; or a similar market monitoring function exists with commensu-
rate ability to identify and monitor market conditions and mitigate conduct associated
with the exercise of market power.

(3) A published source of information is available publicly or through subscription that
identifies pricing information for traded electricity on- and off-peak energy products that
are contracts for delivery beginning at least two years from the date of the publication
and is updated on a regular basis. The commission shall initiate a proceeding and, within
ninety days after the application's filing date, shall determine by order whether the elec-
tric distribution utility and its market-rate offer meet all of the foregoing requirements. If
the finding is positive, the electric distribution utility may initiate its competitive bidding
process. If the finding is negative as to one or more requirements, the commission in the
order shall direct the electric distribution utility regarding how any deficiency may be
remedied in a timely manner to the commission's satisfaction; otherwise, the electric dis-
tribution utility shall withdraw the application. However, if such remedy is made and the
subsequent fmding is positive and also if the electric distribution utility made a simulta-
neous filing under this section and section 4928.143 of the Revised Code, the utility shall
not initiate its competitive bid until at least one hundred fifty days after the filing date of
those applications.

(C) Upon the completion of the competitive bidding process authorized by divisions (A)
and (B) of this section, including for the purpose of division (D) of this section, the com-
mission shall select the least-cost bid winner or winners of that process, and such selected
bid or bids, as prescribed as retail rates by the commission, shall be the electric distribu-
tion utility's standard service offer unless the commission, by order issued before the
third calendar day following the conclusion of the competitive bidding process for the
market rate offer, determines that one or more of the following criteria were not met:
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(1) Each portion of the bidding process was oversubscribed, such that the amount of sup-
ply bid upon was greater than the amount of the load bid out.

(2) There were four or more bidders.

(3) At least twenty-five per cent of the load is bid upon by one or more persons other than
the electric distribution utility. All costs incurred by the electric distribution utility as a
result of or related to the competitive bidding process or to procuring generation service
to provide the standard service offer, including the costs of energy and capacity and the
costs of all other products and services procured as a result of the competitive bidding
process, shall be timely recovered through the standard service offer price, and, for that
purpose, the commission shall approve a reconciliation mechanism, other recovery mech-
anism, or a combination of such mechanisms for the utility.

(D) The first application filed under this section by an electric distribution utility that, as
of July 31, 2008, directly owns, in whole or in part, operating electric generating facilities
that had been used and useful in this state shall require that a portion of that utility's
standard service offer load for the first five years of the market rate offer be competi-
tively bid under division (A) of this section as follows: ten per cent of the load in year
one, not more than twenty per cent in year two, thirty per cent in year three, forty per cent
in year four, and fifty per cent in year five. Consistent with those percentages, the com-
mission shall determine the actual percentages for each year of years one through five.
The standard service offer price for retail electric generation service under this first appli-
cation shall be a proportionate blend of the bid price and the generation service price for
the remaining standard service offer load, which latter price shall be equal to the electric
distribution utility's most recent standard service offer price, adjusted upward or down-
ward as the commission determines reasonable, relative to the jurisdictional portion of
any known and measurable changes from the level of any one or more of the following
costs as reflected in that most recent standard service offer price:

(1) The electric distribution utility's prudently incurred cost of fuel used to produce elec-

tricity;

(2) Its prudently incurred purchased power costs;

(3) Its prudently incurred costs of satisfying the supply and demand portfolio require-
ments of this state, including, but not limited to, renewable energy resource and energy
efficiency requirements;

(4) Its costs prudently incurred to comply with environmental laws and regulations, with
consideration of the derating of any facility associated with those costs. In making any
adjustment to the most recent standard service offer price on the basis of costs described
in division (D) of this section, the commission shall include the benefits that may become
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available to the electric distribution utility as a result of or in connection with the costs
included in the adjustment, including, but not limited to, the utility's receipt of emissions
credits or its receipt of tax benefits or of other benefits, and, accordingly, the commission
may impose such conditions on the adjustment to ensure that any such benefits are
properly aligned with the associated cost responsibility. The commission shall also
determine how such adjustments will affect the electric distribution utility's return on
common equity that may be achieved by those adjustments. The commission shall not
apply its consideration of the return on common equity to reduce any adjustments
authorized under this division unless the adjustments will cause the electric distribution
utility to earn a return on common equity that is significantly in excess of the return on
common equity that is earned by publicly traded companies, including utilities, that face
comparable business and financial risk, with such adjustments for capital structure as
may be appropriate. The burden of proof for demonstrating that significantly excessive
eamings will not occur shall be on the electric distribution utility. Additionally, the
commission may adjust the electric distribution utility's most recent standard service offer
price by such just and reasonable amount that the commission determines necessary to
address any emergency that threatens the utility's financial integrity or to ensure that the
resulting revenue available to the utility for providing the standard service offer is not so
inadequate as to result, directly or indirectly, in a taking of property without compensa-
tion pursuant to Section 19 of Article I, Ohio Constitution. The electric distribution util-
ity has the burden of demonstrating that any adjustment to its most recent standard ser-
vice offer price is proper in accordance with this division.

(E) Beginning in the second year of a blended price under division (D) of this section and
notwithstanding any other requirement of this section, the commission may alter pro-
spectively the proportions specified in that division to mitigate any effect of an abrupt or
significant change in the electric distribution utility's standard service offer price that
would otherwise result in general or with respect to any rate group or rate schedule but
for such alteration. Any such alteration shall be made not more often than annually, and
the commission shall not, by altering those proportions and in any event, including
because of the length of time, as authorized under division (C) of this section, taken to
approve the market rate offer, cause the duration of the blending period to exceed ten
years as counted from the effective date of the approved market rate offer. Additionally,
any such alteration shall be limited to an alteration affecting the prospective proportions
used during the blending period and shall not affect any blending proportion previously
approved and applied by the commission under this division.

(F) An electric distribution utility that has received commission approval of its first
application under division (C) of this section shall not, nor ever shall be authorized or
required by the commission to, file an application under section 4928.143 of the Revised

Code.
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§ 4928.143. Application for approval of electric security plan - testing

(A) For the purpose of complying with section 4928.141 of the Revised Code, an electric
distribution utility may file an application for public utilities commission approval of an
electric security plan as prescribed under division (B) of this section. The utility may file
that application prior to the effective date of any rules the commission may adopt for the
purpose of this section, and, as the commission determines necessary, the utility immedi-
ately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the con-
trary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and pricing of
electric generation service. In addition, if the proposed electric security plan has a term
longer than three years, it may include provisions in the plan to permit the commission to
test the plan pursuant to division (E) of this section and any transitional conditions that
should be adopted by the commission if the commission terminates the plan as authorized

under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution utility,
provided the cost is prudently incurred: the cost of fuel used to generate the electricity
supplied under the offer; the cost of purchased power supplied under the offer, including
the cost of energy and capacity, and including purchased power acquired from an affili-
ate; the cost of emission allowances; and the cost of federally mandated carbon or energy

taxes;

(b) A reasonable allowance for construction work in progress for any of the electric dis-
tribution utility's cost of constructing an electric generating facility or for an environ-
mental expenditure for any electric generating facility of the electric distribution utility,
provided the cost is incurred or the expenditure occurs on or after January 1, 2009. Any
such allowance shall be subject to the construction work in progress allowance limita-
tions of division (A) of section 4909.15 of the Revised Code, except that the commission
may authorize such an allowance upon the incurrence of the cost or occurrence of the
expenditure. No such allowance for generating facility construction shall be authorized,
however, unless the commission first determines in the proceeding that there is need for
the facility based on resource planning projections submitted by the electric distribution
utility. Further, no such allowance shall be authorized unless the facility's construction
was sourced through a competitive bid process, regarding which process the commission
may adopt rules. An allowance approved under division (B)(2)(b) of this section shall be
established as a nonbypassable surcharge for the life of the facility.
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(c) The establishment of a nonbypassable surcharge for the life of an electric generating
facility that is owned or operated by the electric distribution utility, was sourced through
a competitive bid process subject to any such rules as the commission adopts under divi-
sion (B)(2)(b) of this section, and is newly used and useful on or after January 1, 2009,
which surcharge shall cover all costs of the utility specified in the application, excluding
costs recovered through a surcharge under division (B)(2)(b) of this section. However, no
surcharge shall be authorized unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Additionally, if a surcharge is authorized for a facility pursu-
ant to plan approval under division (C) of this section and as a condition of the continua-
tion of the surcharge, the electric distribution utility shall dedicate to Ohio consumers the
capacity and energy and the rate associated with the cost of that facility. Before the
commission authorizes any surcharge pursuant to this division, it may consider, as appli-
cable, the effects of any decommissioning, deratings, and retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for retail
electric generation service, bypassability, standby, back-up, or supplemental power ser-
vice, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service offer
price;

(f) Provisions for the electric distribution utility to securitize any phase-in, inclusive of
carrying charges, of the utility's standard service offer price, which phase-in is authorized
in accordance with section 4928.144 of the Revised Code; and provisions for the recov-
ery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without limitation
and notwithstanding any provision of Title XLIX of the Revised Code to the contrary,
provisions regarding single issue ratemaking, a revenue decoupling mechanism or any
other incentive ratemaking, and provisions regarding distribution infrastructure and mod-
ernization incentives for the electric distribution utility. The latter may include a long-
term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure moderniza-
tion. As part of its determination as to whether to allow in an electric distribution utility's
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electric security plan inclusion of any provision described in division (B)(2)(h) of this
section, the commission shall examine the reliability of the electric distribution utility's
distribution system and ensure that customers' and the electric distribution utility's
expectations are aligned and that the electric distribution utility is placing sufficient
emphasis on and dedicating sufficient resources to the reliability of its distribution sys-

tem.

(i) Provisions under which the electric distribution utility may implement economic
development, job retention, and energy efficiency programs, which provisions may allo-
cate program costs across all classes of customers of the utility and those of electric dis-
tribution utilities in the same holding company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution utility.
The commission shall issue an order under this division for an initial application under
this section not later than one hundred fifty days after the application's filing date and, for
any subsequent application by the utility under this section, not later than two hundred
seventy-five days after the application's filing date. Subject to division (D) of this sec-
tion, the commission by order shall approve or modify and approve an application filed
under division (A) of this section if it finds that the electric security plan so approved,
including its pricing and all other terms and conditions, including any deferrals and any
future recovery of deferrals, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under section 4928.142 of the Revised Code.
Additionally, if the commission so approves an application that contains a surcharge
under division (B)(2)(b) or (c) of this section, the commission shall ensure that the bene-
fits derived for any purpose for which the surcharge is established are reserved and made
available to those that bear the surcharge. Otherwise, the commission by order shall dis-
approve the application.

(2)(a) If the commission modifies and approves an application under division (C)(1) of
this section, the electric distribution utility may withdraw the application, thereby termi-
nating it, and may file a new standard service offer under this section or a standard ser-
vice offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this section or
if the commission disapproves an application under division (C)(1) of this section, the
commission shall issue such order as is necessary to continue the provisions, terms, and
conditions of the utility's most recent standard service offer, along with any expected
increases or decreases in fuel costs from those contained in that offer, until a subsequent
offer is authorized pursuant to this section or section 4928.142 of the Revised Code,

respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
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December 31, 2008, files an application under this section for the purpose of its compli-
ance with division (A) of section 4928.141 of the Revised Code, that rate plan and its
terms and conditions are hereby incorporated into its proposed electric security plan and
shall continue in effect until the date scheduled under the rate plan for its expiration, and
that portion of the electric security plan shall not be subject to commission approval or
disapproval under division (C) of this section, and the earnings test provided for in divi-
sion (F) of this section shall not apply until after the expiration of the rate plan. However,
that utility may include in its electric security plan under this section, and the commission
may approve, modify and approve, or disapprove subject to division (C) of this section,
provisions for the incremental recovery or the deferral of any costs that are not being
recovered under the rate plan and that the utility incurs during that continuation period to
comply with section 4928.141, division (B) of section 4928.64, or division (A) of section
4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except one
withdrawn by the utility as authorized under that division, has a term, exclusive of phase-
ins or deferrals, that exceeds three years from the effective date of the plan, the commis-
sion shall test the plan in the fourth year, and if applicable, every fourth year thereafter, to
determine whether the plan, including its then-existing pricing and all other terms and
conditions, including any deferrals and any future recovery of deferrals, continues to be
more favorable in the aggregate and during the remaining term of the plan as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. The commission shall also determine the prospective effect of the electric security
plan to determine if that effect is substantially likely to provide the electric distribution
utility with a return on common equity that is significantly in excess of the return on
common equity that is likely to be earned by publicly traded companies, including utili-
ties, that face comparable business and financial risk, with such adjustments for capital
structure as may be appropriate. The burden of proof for demonstrating that significantly
excessive earnings will not occur shall be on the electric distribution utility. If the test
results are in the negative or the commission finds that continuation of the electric
security plan will result in a return on equity that is significantly in excess of the return
on common equity that is likely to be earned by publicly traded companies, including
utilities, that will face comparable business and financial risk, with such adjustments for
capital structure as may be appropriate, during the balance of the plan, the commission
may terminate the electric security plan, but not until it shall have provided interested
parties with notice and an opportunity to be heard. The commission may impose such
conditions on the plan's termination as it considers reasonable and necessary to accom-
modate the transition from an approved plan to the more advantageous alternative. In the
event of an electric security plan's termination pursuant to this division, the commission
shall permit the continued deferral and phase-in of any amounts that occurred prior to that
termination and the recovery of those amounts as contemplated under that electric secu-

rity plan.
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(F) With regard to the provisions that are included in an electric security plan under this
section, the commission shall consider, following the end of each annual period of the
plan, if any such adjustments resulted in excessive earnings as measured by whether the
earned return on common equity of the electric distribution utility is significantly in
excess of the return on common equity that was earned during the same period by pub-
licly traded companies, including utilities, that face comparable business and financial
risk, with such adjustments for capital structure as may be appropriate. Consideration also
shall be given to the capital requirements of future committed investments in this state.
The burden of proof for demonstrating that significantly excessive earnings did not occur
shall be on the electric distribution utility. If the commission finds that such adjustments,
in the aggregate, did result in significantly excessive earnings, it shall require the electric
distribution utility to return to consumers the amount of the excess by prospective
adjustments; provided that, upon making such prospective adjustments, the electric dis-
tribution utility shall have the right to terminate the plan and immediately file an applica-
tion pursuant to section 4928.142 of the Revised Code. Upon termination of a plan under
this division, rates shall be set on the same basis as specified in division (C)(2)(b) of this
section, and the commission shall permit the continued deferral and phase-in of any
amounts that occurred prior to that termination and the recovery of those amounts as
contemplated under that electric security plan. In making its determination of signifi-
cantly excessive earnings under this division, the commission shall not consider, directly
or indirectly, the revenue, expenses, or earnings of any affiliate or parent company.

4901:1-35-01 Definitions.

(A) "Application" means an application for standard service offer pursuant to this chap-

ter.

(B) "Commission" means the public utilities commission of Ohio.

(C) "Competitive bidding process" means a bidding process established pursuant to sec-
tion 4928.142 of the Revised Code.

(D) "Dynamic retail pricing" means a retail rate design which includes prices that can
change based on changes in wholesale electricity prices, power system conditions, or the

marginal cost of providing electric service.

(E) "Electric utility" shall have the meaning set forth in division (A)(I 1) of section

4928.01 of the Revised Code.
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(F) "Electric security plan" means an electric utility plan for the supply and pricing of
electric generation service including other related matters pursuant to section 4928.143 of
the Revised Code.

(G) "First application for a market rate offer" means the application filed under section
4928.142 of the Revised Code by an electric utility that has not previously implemented
an approved market-rate offer.

(H) "Market development period" shall have the meaning set forth in division (A)(17) of

section 4928.01 of the Revised Code.

(I) "Market-rate offer" means an electric utility plan for the supply and pricing of electric
generation service pursuant to section 4928.142 of the Revised Code.

(J) "Person" shall have the meaning set forth in division (A)(24) of section 4928.01 of the

Revised Code.

(K) "Rate plan" means an electric utility's standard service offer approved by the com-
mission prior to January 1, 2009, that established rates for electric service at the expira-
tion of an electric utility's market development period.

(L) "Standard service offer" means an electric utility offer to provide consumers, on a
comparable and nondiscriminatory basis within its certified territory, all competitive
retail electric services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service.

(M) "Staff' means the staff of the commission or its authorized representatives.

(N) "Time differentiated pricing" means a retail rate design which includes differing
prices based upon the time that electricity is used in order to reflect differences in
expected costs or wholesale electricity prices in different time periods.

4901:1-35-02 Purpose and scope.

(A) Pursuant to division (A) of section 4928.141 of the Revised Code, beginning January
1, 2009, each electric utility in this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a standard service offer (SSO) of all
competitive retail electric services necessary to maintain essential electric service to con-
sumers, including a firm supply of electric generation service. Pursuant to this chapter, an
electric utility shall file an application for commission approval of an SSO. Such applica-
tion shall be in the form of an electric security plan or market rate offer pursuant to sec-
tions 4928.142 and 4928.143 of the Revised Code. The purpose of this chapter is to
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establish rules for the form and process under which an electric utility shall file an appli-
cation for an SSO and the commission's review of that application.

(B) The commission may, upon an application or a motion filed by a party, waive any
requirement of this chapter, other than a requirement mandated by statute, for good cause
shown.

4901:1-35-03 Filing and contents of applications.

Each electric utility in this state filing an application for a standard service offer (SSO) in
the form of an electric security plan (ESP), a market-rate offer (MRO), or both, shall
comply with the requirements set forth in this rule.

(A) SSO applications shall be case captioned as (XX-XXX-EL-SSO). Twenty copies plus
an original of the application shall be filed. The application must include a complete set
of direct testimony of the electric utility personnel or other expert witnesses. This testi-
mony shall be in question and answer format and shall be in support of the electric util-
ity's proposed application. This testimony shall fully support all schedules and significant
issues identified by the electric utility.

(B) An SSO application that contains a proposal for an MRO shall comply with the
requirements set forth below.

(1) The following electric utility requirements are to be demonstrated in a separate sec-
tion of the standard service offer SSO application proposing a market-rate offer MRO:

(a) The electric utility shall establish one of the following: that it, or its transmission
affiliate, belongs to at least one regional transmission organization (RTO) that has been
approved by the federal energy regulatory commission; or, if the electric utility or its
transmission affiliate does not belong to an RTO, then the electric utility shall demon-
strate that alternative conditions exist with regard to the transmission system, which
include non-pancaked rates, open access by generation suppliers, and fall interconnection
with the distribution grid.

(b) The electric utility shall establish one of the following: its RTO retains an independ-
ent market-monitor function and has the ability to identify any potential for a market par-
ticipant or the electric utility to exercise market power in any energy, capacity, and/or
ancillary service markets by virtue of access to the RTO and the market participant's data
and personnel and has the ability to effectively mitigate the conduct of the market partici-
pants so as to prevent or preclude the exercise of such market power by any market par-
ticipant or the electric utility; or the electric utility shall demonstrate that an equivalent

23



function exists which can monitor, identify, and mitigate conduct associated with the
exercise of such market power.

(c) The electric utility shall demonstrate that an independent and reliable source of elec-
tricity pricing information for any energy product or service necessary for a winning bid-
der to fulfill the contractual obligations resulting from the competitive bidding process
(CBP) is publicly available. The information may be offered through a pay subscription
service, but the pay subscription service shall be available under standard pricing, terms,
and conditions to any person requesting a subscription. The published information shall
be representative of prices and changes in prices in the electric utility's electricity market,
and shall identify pricing of on-peak and off-peak energy products that represent con-
tracts for delivery, encompassing a time frame beginning at least two years from the date
of the publication. The published information shall be updated on at least a monthly
basis.

(2) Prior to establishing an MRO under division (A) of section 4928.142 of the Revised
Code, an electric utility shall file a plan for a CBP with the commission. The electric util-
ity shall provide justification of its proposed CBP plan, considering alternative possible
methods of procurement. Each CBP plan that is to be used to establish an MRO shall
include the following:

(a) A complete description of the CBP plan and testimony explaining and supporting
each aspect of the CBP plan. The description shall include a discussion of any relation-
ship between the wholesale procurement process and the retail rate design that may be
proposed in the CBP plan. The description shall include a discussion of alternative meth-
ods of procurement that were considered and the rationale for selection of the CBP plan
being presented. The description shall also include an explanation of every proposed non-
avoidable charge, if any, and why the charge is proposed to be non-avoidable.

(b) Pro forma financial projections of the effect of the CBP plan's implementation,
including implementation of division (D) of section 4928.142 of the Revised Code, upon
generation, transmission, and distribution of the electric utility, for the duration of the

CBP plan.

(c) Projected generation, transmission, and distribution rate impacts by customer class
and rate schedules for the duration of the CBP plan. The electric utility shall clearly indi-
cate how projected bid clearing prices used for this purpose were derived.

(d) Detailed descriptions of how the CBP plan ensures an open, fair, and transparent
competitive solicitation that is consistent with and advances the policy of this state as
delineated in divisions (A) to (N) of section 4928.02 of the Revised Code.
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(e) Detailed descriptions of the customer load(s) to be served by the winning bidder(s),
and any known factors that may affect such customer loads. The descriptions shall
include, but not be limited to, load subdivisions defined for bidding purposes, load and
rate class descriptions, customer load profiles that include historical hourly load data for
each load and rate class for at least the two most recent years, applicable tariffs, historical
shopping data, and plans for meeting targets pertaining to load reductions, energy effi-
ciency, renewable energy, advanced energy, and advanced energy technologies. If cus-
tomers will be served pursuant to time-differentiated or dynamic pricing, the descriptions
shall include a summary of available data regarding the price elasticity of the load. Any
fixed load provides to be served by winning bidder(s) shall be described.

(f) Detailed descriptions of the generation and related services that are to be provided by
the winning bidder(s). The descriptions shall include, at a minimum, capacity, energy,
transmission, ancillary and resource adequacy services, and the term during which gener-
ation and related services are to be provided. The descriptions shall clearly indicate which
services are to be provided by the winning bidder(s) and which services are to be pro-
vided by the electric utility.

(g) Draft copies of all forms, contracts, or agreements that must be executed during or

upon completion of the CBP.

(h) A clear description of the proposed methodology by which all bids would be evalu-
ated, in sufficient detail so that bidders and other observers can ascertain the evaluated
result of any bids or potential bids.

(i) The CBP plan shall include a discussion of time-differentiated pricing, dynamic retail
pricing, and other alternative retail rate options that were considered in the development
of the CBP plan. A clear description of the rate structure ultimately chosen by the electric
utility, the electric utility's rationale for selection of the chosen rate structure, and the
methodology by which the electric utility proposes to convert the winning bid(s) to retail
rates of the electric utility shall be included in the CBP plan.

(j) The first application for a market rate offer by an electric utility that, as of July 31,
2008, directly owned, in whole or in part, operating electric generation facilities that had
been used and useful in this state shall include a description of the electric utility's pro-
posed blending of the CBP rates for the first five years of the market rate offer pursuant
to division (D) of section 4928.142 of the Revised Code. The proposed blending shall
show the generation service price(s) that will be blended with the CBP determined rates,
and any descriptions, formulas, and/or tables necessary to show how the blending will be
accomplished. The proposed blending shall show all adjustments, to be made on a quar-
terly basis, included in the generation service price(s) that the electric utility proposes for
changes in costs of fuel, purchased power, portfolio requirements, and environmental
compliance incurred during the blending period. The electric utility shall provide its best
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current estimate of anticipated adjustment amounts for the duration of the blending
period, and compare the projected adjusted generation service prices under the CBP plan
to the projected adjusted generation service prices under its proposed electric security

plan.

(k) The electric utility's application to establish a CBP shall include such information as
necessary to demonstrate whether or not, as of July 31, 2008, the electric utility directly
owned, in whole or in part, operating electric generation facilities that had been used and
useful in the state of Ohio.

(1) The CBP plan shall provide for funding of a consultant that may be selected by the
commission to assess and report to the commission on the design of the solicitation, the
oversight of the bidding process, the clarity of the product definition, the fairness, open-
ness, and transparency of the solicitation and bidding process, the market factors that
could affect the solicitation, and other relevant criteria as directed by the commission.
Recovery of the cost of such consultant(s) may be included by the electric utility in its

CBP plan.

(m) The CBP plan shall include a discussion of generation service procurement options
that were considered in development of the CBP plan, including but not limited to, port-
folio approaches, staggered procurement, forward procurement, electric utility participa-
tion in day-ahead and/or real-time balancing markets, and spot market purchases and
sales. The CBP plan shall also include the rationale for selection of any or all of the pro-

curement options.

(n) The electric utility shall show, as a part of its CBP plan, any relationship between the
CBP plan and the electric utility's plans to comply with alternative energy portfolio
requirements of section 4928.64 of the Revised Code, and energy efficiency requirements
and peak demand reduction requirements of section 4928.66 of the Revised Code. The
initial filing of a CBP plan shall include a detailed account of how the plan is consistent
with and advances the policy of this state as delineated in divisions (A) to (N) of section
4928.02 of the Revised Code. Following the initial filing, subsequent filings shall include
a discussion of how the state policy continues to be advanced by the plan.

(o) An explanation of known and anticipated obstacles that may create difficulties or bar-
riers for the adoption of the proposed bidding process.

(3) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by
the commission to the electric utility regarding its corporate separation plan, and a time-
line of any anticipated revisions or amendments to its current corporate separation plan
on file with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.
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(4) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (I) and (K) of section 4928.20 of the Revised

Code.

(C) An SSO application that contains a proposal for an ESP shall comply with the
requirements set forth below.

(1) A complete description of the ESP and testimony explaining and supporting each

aspect of the ESP.

(2) Pro forma financial projections of the effect of the ESP's implementation upon the
electric utility for the duration of the ESP, together with testimony and work papers suffi-
cient to provide an understanding of the assumptions made and methodologies used in
deriving the pro forma projections.

(3) Projected rate impacts by customer class/rate schedules for the duration of the ESP,
including post-ESP impacts of deferrals, if any.

(4) The electric utility shall provide a description of its corporate separation plan, adopted
pursuant to section 4928.17 of the Revised Code, including, but not limited to, the current
status of the corporate separation plan, a detailed list of all waivers previously issued by
the commission to the electric utility regarding its corporate separation plan, and a time-
line of any anticipated revisions or amendments to its current corporate separation plan
on file with the commission pursuant to Chapter 4901:1-37 of the Administrative Code.

(5) Division (A)(3) of section 4928.31 of the Revised Code required each electric utility
to file an operational support plan as a part of its electric transition plan. Each electric
utility shall provide a statement as to whether its operational support plan has been
implemented and whether there are any outstanding problems with the implementation.

(6) A description of how the electric utility proposes to address governmental aggregation
programs and implementation of divisions (1), (J), and (K) of section 4928.20 of the

Revised Code.

(7) A description of the effect on large-scale governmental aggregation of any unavoida-
ble generation charge proposed to be established in the ESP.

(8) The initial filing for an ESP shall include a detailed account of how the ESP is con-
sistent with and advances the policy of this state as delineated in divisions (A) to (N) of
section 4928.02 of the Revised Code. Following the initial filing, subsequent filings shall

include how the state policy is advanced by the ESP.

(9) Specific information
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Division (B)(2) of section 4928.143 of the Revised Code authorizes the provision or
inclusion in an ESP of a number of features or mechanisms. To the extent that an electric
utility includes any of these features in its ESP, it shall file the corresponding information

in its application.

(a) Division (B)(2)(a) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for the automatic recovery of fuel, purchased power, and
certain other specified costs. An application including such provisions shall include, at a
minimum, the information described below:

(i) The type of cost the electric utility is seeking recovery for under division (B)(2) of
section 4928.143 of the Revised Code including a summary and detailed description of
such cost. The description shall include the plant(s) that the cost pertains to as well as a
narrative pertaining to the electric utility's procurement policies and procedures regarding

such cost.

(ii) The electric utility shall include in the application any benefits available to the elec-
tric utility as a result of or in connection with such costs including but not limited to
profits from emission allowance sales and profits from resold coal contracts.

(iii) The specific means by which these costs will be recovered by the electric utility. In
this specification, the electric utility must clearly distinguish whether these costs are to be
recovered from all distribution customers or only from the customers taking service under

the ESP.

(iv) A complete set of work papers supporting the cost must be filed with the application.
Work papers must include, but are not limited to, all pertinent documents prepared by the
electric utility for the application and a narrative and other support of assumptions made

in completing the work papers.

(b) Divisions (B)(2)(b) and (B)(2)(c) of section 4928.143 of the Revised Code, authorize
an electric utility to include unavoidable surcharges for construction, generation, or envi-
ronmental expenditures for electric generation facilities owned or operated by the electric
utility. Any plan which seeks to impose surcharge under these provisions shall include

the following sections, as appropriate:

(i) The application must include a description of the projected costs of the proposed
facility. The need for the proposed facility must have already been reviewed and deter-
mined by the commission through an integrated resource planning process filed pursuant

to rule 4901:5-5-05 of the Administrative Code.

(ii) The application must also include a proposed process, subject to modification and
approval by the commission, for the competitive bidding of the construction of the facil-
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ity unless the commission has previously approved a process for competitive bidding,
which would be applicable to that specific facility.

(iii) An application which provides for the recovery of a reasonable allowance for con-
struction work in progress shall include a detailed description of the actual costs as of a
date certain for which the applicant seeks recovery, a detailed description of the impact
upon rates of the proposed surcharge, and a demonstration that such a construction work
in progress allowance is consistent with the applicable limitations of division (A) of sec-
tion 4909.15 of the Revised Code.

(iv) An application which provides recovery of a surcharge for an electric generation
facility shall include a detailed description of the actual costs, as of a date certain, for
which the applicant seeks recovery and a detailed description of the impact upon rates of

the proposed surcharge.

(v) An application which provides for recovery of a surcharge for an electric generation
facility shall include the proposed terms for the capacity, energy, and associated rates for

the life of the facility.

(c) Division (B)(2)(d) of section 4928.143 of the Revised Code authorizes an electric
utility to include terms, conditions, or charges related to retail shopping by customers.
Any application which includes such terms, conditions or charges, shall include, at a
minimum, the following information:

(i) A listing of all components of the ESP which would have the effect of preventing,
limiting, inhibiting, or promoting customer shopping for retail electric generation service.
Such components would include, but are not limited to, terms and conditions relating to
shopping or to returning to the standard service offer and any unavoidable charges. For
each such component, an explanation of the component and a descriptive rationale and, to
the extent possible, a quantitative justification shall be provided.

(ii) A description and quantification or estimation of any charges, other than those associ-
ated with generation expansion or environmental investment under divisions (B)(2)(b)
and (B)(2)(c) of section 4928.143 of the Revised Code, which will be deferred for future
recovery, together with the carrying costs, amortization periods, and avoidability of such

charges.

(iii) A listing, description, and quantitative justification of any unavoidable charges for
standby, back-up, or supplemental power.

(d) Division (B)(2)(e) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for automatic increases or decreases in any component of the
standard service offer price. Pursuant to this authority, if the ESP proposes automatic
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increases or decreases to be implemented during the life of the plan for any component of
the standard service offer, other than those covered by division (B)(2)(a) of section
4928.143 of the Revised Code, the electric utility must provide in its application a
description of the component, the proposed means for changing the component, and the
proposed means for verifying the reasonableness of the change.

(e) Division (B)(2)(f) of section 4928.143 of the Revised Code authorizes an electric util-
ity to include provisions for the securitization of authorized phase-in recovery of the
standard service offer price. If a phase-in deferred asset is proposed to be securitized, the
electric utility shall provide, at the time of an application for securitization, a description
of the securitization instrument and an accounting of that securitization, including the
deferred cash flow due to the phase-in, carrying charges, and the incremental cost of the
securitization. The electric utility will also describe any efforts to minimize the incre-
mental cost of the securitization. The electric utility shall provide all documentation asso-
ciated with securitization, including but not limited to, a summary sheet of terms and
conditions. The electric utility shall also provide a comparison of costs associated with
securitization with the costs associated with other forms of fmancing to demonstrate that
securitization is the least cost strategy.

(f) Division (B)(2)(g) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions relating to transmission and other specified related services.
Moreover, division (A)(2) of section 4928.05 of the Revised Code states that, notwith-
standing Chapters 4905. and 4909. of the Revised Code, commission authority under this
chapter shall include the authority to provide for the recovery, through a reconcilable
rider on an electric distribution utility's distribution rates, of all transmission and trans-
mission-related costs (net of transmission related revenues), including ancillary and net
congestion costs, imposed on or charged to the utility by the federal energy regulatory
commission or a regional transmission organization, independent transmission operator,
or similar organization approved by the federal energy regulatory commission.

Any utility which seeks to create or modify its transmission cost recovery rider in its ESP
shall file the rider in accordance with the requirements delineated in Chapter 4901:1-36
of the Administrative Code.

(g) Division (B)(2)(h) of section 4928.143 of the Revised Code authorizes an electric
utility to include provisions for alternative regulation mechanisms or programs, including
infrastructure and modernization incentives, relating to distribution service as part of an
ESP. While a number of mechanisms may be combined within a plan, for each specific
mechanism or program, the electric utility shall provide a detailed description, with sup-
porting data and information, to allow appropriate evaluation of each proposal, including
how the proposal addresses any cost savings to the electric utility, avoids duplicative cost
recovery, and aligns electric utility and consumer interests. In general, and to the extent
applicable, the electric utility shall also include, for each separate mechanism or program,
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quantification of the estimated impact on rates over the term of any proposed moderniza-
tion plan. Any application for an infrastructure modernization plan shall include the fol-
lowing specific requirements:

(i) A description of the infrastructure modernization plan, including but not limited to, the
electric utility's existing infrastructure, its existing asset management system and related
capabilities, the type of technology and reason chosen, the portion of service territory
affected, the percentage of customers directly impacted (non-rate impact), and the
implementation schedule by geographic location and/or type of activity. A description of
any communication infrastructure included in the infrastructure modernization plan and
any metering, distribution automation, or other applications that may be supported by this
communication infrastructure also shall be included.

(ii) A description of the benefits of the infrastructure modernization plan (in total and by
activity or type), including but not limited to the following as they may apply to the plan:
the impacts on current reliability, the number of circuits impacted, the number of custom-
ers impacted, the timing of impacts, whether the impact is on the frequency or duration of
outages, whether the infrastructure modernization plan addresses primary outage causes,
what problems are addressed by the infrastructure modernization plan, the resulting dollar
savings and additional costs, the activities affected and related accounts, the timing of
savings, other customer benefits, and societal benefits. Through metrics and milestones,
the infrastructure modernization plan shall include a description of how the performance
and outcomes of the plan will be measured.

(iii) A detailed description of the costs of the infrastructure modernization plan, including
a breakdown of capital costs and operating and maintenance expenses net of any related
savings, the revenue requirement, including recovery of stranded investment related to
replacement of un-depreciated plant with new technology, the impact on customer bills,
service disruptions associated with plan implementation, and description of (and dollar
value of) equipment being made obsolescent by the plan and reason for early plant
retirement. The infrastructure modernization plan shall also include a description of
efforts made to mitigate such stranded investment.

(iv) A detailed description of any proposed cost recovery mechanism, including the com-
ponents of any regulatory asset created by the infrastructure modernization plan, the
reporting structure and schedule, and the proposed process for approval of cost recovery

and increase in rates.

(v) A detailed explanation of how the infrastructure modernization plan aligns customer
and electric utility reliability and power quality expectations by customer class.

(h) Division (B)(2)(i) of section 4928.143 of the Revised Code authorizes an electric util-
ity to include provisions for economic development, job retention, and energy efficiency
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programs. Pursuant to this section, the electric utility shall provide a complete description
of the proposal, together with cost-benefit analysis or other quantitative justification, and
quantification of the program's projected impact on rates.

(10) Additional required information

Divisions (E) and (F) of section 4928.143 of the Revised Code provide for tests of the
ESP with respect to significantly excessive earnings. Division (E) of section 4928.143 of
the Revised Code is applicable only if an ESP has a term exceeding three years, and
would require an earnings determination to be made in the fourth year. Division (F) of
section 4928.143 of the Revised Code applies to any ESP and examines earnings after
each year. In each case, the burden of proof for demonstrating that the return on equity is
not significantly excessive is borne by the electric utility.

(a) For the annual review pursuant to division (F) of section 4928.143 of the Revised
Code, the electric utility shall provide testimony and analysis demonstrating the return on
equity that was earned during the year and the returns on equity earned during the same
period by publicly traded companies that face comparable business and financial risks as
the electric utility. In addition, the electric utility shall provide the following information:

(i) The federal energy regulatory commission form 1(FERC form 1) in its entirety for the
annual period under review. The electric utility may seek protection of any confidential
or proprietary data if necessary. If the FERC form 1 is not available, the electric utility
shall provide balance sheet and income statement information of at least the level of
detail as required by FERC form 1.

(ii) The latest securities and exchange commission form 10-K in its entirety. The electric
utility may seek protection of any confidential or proprietary data if necessary.

(iii) Capital budget requirements for future committed investments in Ohio for each
annual period remaining in the ESP.

(b) For demonstration under division (E) of section 4928.143 of the Revised Code, the
electric utility shall also provide, in addition to the requirements under division (F) of
section 4928.143 of the Revised Code, calculations of its projected return on equity for
each remaining year of the ESP. The electric utility shall support these calculations by
providing projected balance sheet and income statement information for the remainder of
the ESP, together with testimony and work papers detailing the methodologies, adjust-
ments, and assumptions used in making these projections.

(D) The first application for an SSO filed after the effective date of section 4928.141 of
the Revised Code by each electric utility shall include an ESP and shall be filed at least
one hundred fifty days before the electric utility proposes to have such SSO in effect. The
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first application may also include a proposal for an MRO. First applications that are filed
with the commission prior to the initial effective date of this rule and that are determined
by the commission to be not in substantive compliance with this rule shall be amended or
refiled at the direction of the commission. The commission shall endeavor to make a
determination on an amended or refiled ESP application, which substantively conforms to
the requirements of this rule, within one hundred fifty days of the filing of the amended
or refiled application.

(E) Subsequent applications for an SSO may include an ESP and/or MRO; however, an
ESP may not be proposed once the electric utility has implemented an MRO approved by

the commission.

(F) The SSO application shall include a section demonstrating that its current corporate
separation plan is in compliance with section 4928.17 of the Revised Code, Chapter
4901:1-37 of the Administrative Code, and consistent with the policy of the state as
delineated in divisions (A) to (N) of section 4928.02 of the Revised Code. If any waivers
of the corporate separation plan have been granted and are to be continued, the applicant
shall justify the continued need for those waivers.

(G) A complete set of work papers must be filed with the application. Work papers must
include, but are not limited to, all pertinent documents prepared by the electric utility for
the application and a narrative or other support of assumptions made in the work papers.
Work papers shall be marked, organized, and indexed according to schedules to which
they relate. Data contained in the work papers should be footnoted so as to identify the

source document used.

(H) All schedules, tariff sheets, and work papers prepared by, or at the direction of, the
electric utility for the application and included in the application must be available in
spreadsheet, word processing, or an electronic non-image-based format, with formulas
intact, compatible with personal computers. The electronic form does not have to be filed
with the application but must be made available within two business days to staff and any

intervening party that requests it.

4901:1-35-04 Service of application.

(A) Concurrent with the filing of a standard service offer (SSO) application and the filing
of any waiver requests, the electric utility shall provide notice of filings to each party in
its most recent SSO proceeding or, if this is its first SSO filing after the effective date of
section 4928.141 of the Revised Code, then its last rate plan proceeding. At a minimum,
that notice shall state that a copy of the application and all waiver requests are available
through the electric utility's and commission's web sites, available at the electric utility's
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main office, available at the commission's offices, and any other sites at which the elec-
tric utility will maintain a copy of the application and all waiver requests.

(B) The electric utility shall also submit with its SSO application a proposed notice for
newspaper publication that fully discloses the substance of the application, including
projected rate impacts, and that prominently states that any person may request to become
a party to the proceeding.

(C) The electric utility shall provide electronic copies of the application upon request,
without cost, and transmit the application within five business days, or make a hard copy
available for review at the electric utility's business office. Upon request, electronic
copies shall be provided in spreadsheet, word processing, or an electronic non-image-
based format, with formulas intact, compatible with personal computers.

4901:1-35-05 Technical conference.

Upon filing of a standard service offer application, the commission, legal director, deputy
legal director, or attorney examiner shall schedule a technical conference. The purpose of
the technical conference is to allow interested persons an opportunity to better understand
the electric utility's application. The electric utility will have the necessary personnel in
attendance at this conference so as to explain, among other things, the structure of the
filing, the work papers, the data sources, and the manner in which methodologies were
devised. The conference will be held at the commission offices, unless the commission,
legal director, deputy legal director, or attorney examiner determines otherwise.

4901:1-35-06 Hearings.

(A) After the filing of a standard service offer application that conforms to the commis-
sion's rules, the commission shall set the matter for hearing and shall cause notice of the
hearing to be published one time in a newspaper of general circulation in each county in
the electric utility's certified territory. At such hearing, the burden of proof to show that
the proposals in the application are just and reasonable and are consistent with the policy
of the state as delineated in divisions (A) to (N) of section 4928.02 of the Revised Code
shall be upon the electric utility.

(B) Interested persons wishing to participate in the hearing shall file a motion to intervene
no later than forty-five days after the issuance of the entry scheduling the hearing, unless
ordered otherwise by the commission, legal director, deputy legal director, or attorney
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examiner. This rule does not prohibit the filing of a motion to intervene and conducting
discovery prior to the issuance of an entry scheduling a hearing.

4901:1-35-07 Discoverable agreements.

Upon submission of an appropriate discovery request during a proceeding establishing a
standard service offer, an electric utility shall make available to the requesting party
every contract or agreement that is between the electric utility or any of its affiliates and a
party to the proceeding, consumer, electric service company, or political subdivision and
that is relevant to the proceeding, subject to such protection for proprietary or confiden-
tial information as is determined appropriate by the commission.

4901:1-35-08 Competitive bidding process requirements and use of independent

third party.

(A) An electric utility proposing a market-rate offer in its standard service offer applica-
tion, pursuant to section 4928.142 of the Revised Code, shall propose a plan for a com-
petitive bidding process (CBP). The CBP plan shall comply with the requirements set
forth in paragraph (B) of rule 4901:1-35-03 of the Administrative Code. The electric util-
ity shall use an independent third party to design an open, fair, and transparent competi-
tive solicitation; to administer the bidding process; and to oversee the entire procedure to
assure that the CBP complies with the CBP plan. The independent third party shall be
accountable to the commission for all design, process, and oversight decisions. The inde-
pendent third party shall incorporate into the solicitation such measures as the commis-
sion may prescribe, and shall incorporate into the bidding process any direction the com-
mission may provide. Any modifications or additions to the approved CBP plan
requested by the independent third party shall be submitted to the commission for review
prior to implementation.

(B) Within twenty-four hours after the completion of the bidding process, the independ-
ent third party shall submit a report to the commission summarizing the results of the
CBP. The report shall include, but not be limited to, the following items:

(1) A description of the conduct of the bidding process, including a discussion of any
aspects of the process that the independent third party believes may have adversely
affected the outcome.

(2) The level(s) of oversubscription for each product.
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(3) The number of bidders for each product.

(4) The percentage of each product that was bid upon by persons other than the electric
utility.

(5) The independent third party's evaluation of the submitted bids, including the bidders'
generation source and financial capabilities to perform.

(6) The independent third party's final recommendation of the least cost winning bid-
der(s).

(7) A listing of the retail rates that would result from the least cost winning bids, along
with any descriptions, formulas, and/or tables necessary to demonstrate how the conver-
sion from winning bid(s) to retail rates was accomplished under the conversion process
approved by the commission in the electric utility's CBP plan.

(C) The electric utility shall provide access to staff and any consultant hired by the com-
mission to assist in review of the CBP of any and all data, information, and communica-
tions pertaining to the bidding process, on a real time basis, regardless of the confidential
nature of such data and information.

(D) The commission shall make the final selection of the least-cost winning bidder(s) of
the CBP. The commission may rely upon the information provided in the independent
third party's report in making its selection of the least-cost winning bidder(s) of the CBP.

4901:1-35-09 Electric security plan fuel and purchased power adjustments.

(A) Each electric utility for which the commission has approved an electric security plan
(ESP) which includes automatic adjustments under division (B)(2)(a) of section 4928.143
of the Revised Code shall file for such adjustments in accordance with the provisions of

this rule.

(B) The electric utility shall calculate a proposed quarterly adjustment based on projected
costs and reconciliation requirements by filing an application four times per year. The
staff shall review the quarterly filing for completeness and computational accuracy. If
staff raises no issues prior to the date the quarterly adjustment is to become effective, the
rates shall become effective on that date. Although rates are to be adjusted and provided
on a quarterly basis, the cost information shall be summarized monthly.

(C) On an annual basis, the prudence of the costs incurred and recovered through quar-
terly adjustments shall be reviewed in a separate proceeding outside of the automatic
recovery provision of the electric utility's ESP. The electric utility shall demonstrate that
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the costs were prudently incurred as required under division (B)(2)(a) of section
4928.143 of the Revised Code and, if a significant change in costs has incurred, include
an analysis comparing the electric utility's resource and/or environmental compliance
strategy with supply and demand-side alternatives. The process and timeframes for that
separate proceeding shall be set by order of the commission, the legal director, deputy
legal director, or attorney examiner.

(D) The commission may order that consultants be hired, with the costs billed to the
electric utility, to conduct prudence and/or financial reviews of the costs incurred and
recovered through the quarterly adjustments.

4901:1-35-10 Annual review of electric security plan.

By May fifteenth of each year, the electric utility shall make a separate filing with the
commission demonstrating whether or not any rate adjustments authorized by the com-
mission as part of the electric utility's electric security plan resulted in significantly
excessive earnings during the review period as measured by division (F) of section
4928.143 of the Revised Code. The process and timeframes for that proceeding shall be
set by order of the commission, the legal director, or attorney examiner. The electric util-
ity's filing shall include the information set forth in paragraph (C) of rule 4901:1-35-03
of the Administrative Code as it relates to excessive earnings.

4901:1-35-11 Competitive bidding process ongoing review and reporting require-

ments.

(A) The initial market rate offer (MRO), and subsequent offers, implemented by each
electric utility that, as of July 31, 2008, directly owned, in whole or in part, operating
electric generation facilities that had been used and useful in this state, shall include a
blended price for electric generation services for the first five years of the MRO, or some
other period determined by the commission under section 4928.142 of the Revised Code.

(B) Once a competitive bidding process (CBP) plan subject to a price blending period is
approved by the commission pursuant to section 4928.142 of the Revised Code, the elec-
tric utility shall file its proposed adjustments to the standard service offer (SSO) portion
of the blended rates of its CBP in a filing to the commission on a quarterly basis (quar-
terly filing) for the duration of the price blending period of the CBP plan, on specific
dates to be determined by the commission.
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(1) The quarterly filing shall include a separate listing of each cost or cost component
including costs for fuel, purchased power, alternative portfolio requirements, and envi-
ronmental compliance, in comparison with the costs or cost components included in the
most recent SSO and the previously existing level of each cost. Any offsetting benefits,
as defined in division (D) of section 4928.142 of the Revised Code, obtained directly or
as a result of expenditures in the specified cost areas shall be listed separately and be used
to reduce the cost levels requested for recovery. Rates are to be adjusted on a quarterly
basis. Such adjustments may include, or be made pursuant to, the application of incentive
factors or formulas that the commission determined to be reasonable in its approval of the
CBP plan. The cost information shall consist of monthly data submitted on a quarterly
basis.

(2) The quarterly filing shall include any descriptions, formulas, and/or tables necessary
to show how the adjusted cost levels are translated into blended CBP rates.

(3) The electric utility shall provide projections, in its quarterly filing, of any impacts that
the proposed adjustments will have on its return on common equity.

(4) The staff shall review the quarterly filing for completeness, computational accuracy,
and consistency with prior commission determinations regarding the adjustments. If the
staff raises no issues prior to the date the quarterly adjustment is to become effective, the
rates shall become effective on that date.

(5) On an annual basis, or other basis as determined by the commission, the prudence of
the costs incurred and recovered through quarterly adjustments to the electric utility's
SSO portion of the blended rates shall be reviewed. The commission shall determine the
frequency of the review and shall establish a schedule for the review process. The com-
mission may order that consultants be hired, with the cost to be billed to the company, to
conduct prudence and/or financial reviews of the costs incurred and recovered through
the quarterly adjustments. The cost to the electric utility of the commission's use of such
consultants may be included by the electric utility in its quarterly rate adjustment filing.

(C) If the CBP plan is approved by the commission subject to a price blending period,
approximately one year after filing the CBP plan, and annually thereafter for the duration
of the price blending period of the CBP plan, on dates to be determined by the commis-
sion, the electric utility shall file an annual report on its CBP.

(1) The annual report shall provide a general statement about the operation of the CBP to
date. The annual status report shall also provide a summary of generation service
obtained via the CBP during the period under review, and impacts of the cost of the CBP
service and the resulting blended rates on the electric utility's customers.
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(2) The annual report shall describe any defaults and/or other difficulties encountered in
obtaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annual report shall describe the condition and significant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developments in those markets anticipated and/or known for the follow-
ing year.

(4) The annual report shall describe the financial condition of the electric utility, its cur-
rent and projected return on common equity, and the return on common equity of pub-
licly traded companies that face comparable business and financial risk. The electric util-
ity shall show that its earnings under the price blending period will not be significantly
excessive as compared with similarly situated companies. Information submitted by the
electric utility to demonstrate its projected earnings shall include, but not be limited to,
balance sheet information, income statement information, and capital budget require-
ments for future investments in Ohio. This information should be provided separately for
generation, transmission, and distribution for the electric utility and its affiliates. Addi-
tionally, the electric utility shall provide testimony and analysis demonstrating the return
on equity earned by publicly traded companies that face comparable business and finan-
cial risks as the electric utility.

(5) If in an emergency situation the electric utility claims that its financial integrity is
threatened by the operation of the CBP price blending period, it shall demonstrate its
claim through information and data filed in its annual report. The electric utility has the
burden of proof in any such claim of threatened fmancial integrity.

(6) The electric utility shall discuss, in its annual report, upcoming solicitations to be
conducted pursuant to its approved CBP plan. Any deviations or modifications of the
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

(7) The annual report shall describe the blended phase-in rates projected to be charged to
its customers under the continuation of the CBP plan, as modified pursuant to paragraph
(C)(6) of this rule. The rate projections shall show the existing and projected generation
service price(s) blended with the CBP determined rates and projected CBP determined
rates, and any descriptions, formulas, and/or tables necessary to show how the blending is
accomplished. The projected blended phase-in rates shall be compared in the annual
report to the existing blended phase-in rates.

(8) The annual report shall describe the operation to date of any time-differentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.
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(9) The annual report shall include a status report of the market conditions relevant to the
continued operation of the electric utility's MRO, including but not limited to infor-
mation about the existence of published source(s) of electric market pricing information,
whether the electric utility or its affiliate still belongs to an regional transmission organi-
zation (RTO), and whether the RTO's market monitoring function has mitigation author-
ity over the transactions resulting from the CBP.

(10) The commission, legal director, deputy legal director, or attorney examiner shall
determine the level of review required for any information, plans, or requests set forth in
the annual report, and set any necessary schedules through an entry.

(D) If the CBP plan is approved by the commission without the requirement of a price
blending period, or after the expiration of any such required price blending period, on an
annual basis, on dates to be determined by the commission, the electric utility shall file an
annual report with the commission.

(1) The annual report shall provide a general statement about the operation of the CBP to
date. The annual report shall also provide a summary of generation service obtained via
the CBP during the period under review, and impacts of the cost of the CBP on the elec-
tric utility's customers' rates.

(2) The annual report shall describe any defaults or other difficulties encountered in
obtaining generation service from winning bidder(s) of the CBP, and describe in detail
actions taken by the electric utility to remedy such situations.

(3) The annual report shall describe the condition and significant developments of the
wholesale electric generation and transmission market during the year covered by the
report, and any developments in those markets anticipated or known for the following

year.

(4) The electric utility shall discuss, in its annual report, upcoming solicitations to be
conducted pursuant to its approved CBP plan. Any deviations or modifications of the
approved CBP plan being requested by the electric utility shall be described in detail,
with specific rationale provided for every such deviation or modification requested.

(5) The annual report shall describe the operation to date of any time-differentiated and
dynamic rate designs implemented under the CBP, the approaches used to communicate
price and usage information to consumers, and observed price elasticity.

(6) The commission, legal director, deputy legal director, or attorney examiner shall
determine the level of review required for any information, plans, or requests set forth in
the annual report, and set any necessary schedules through an entry.
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6. What is thebest way to estalilish the ttveshol'd for si'gnifirantly exce,ssive
ealmngs7

7. Taking:'rnto -account factora such as differenees in capitalrequirements and
btisutess risks, slroukl sigaificantly ea.cessi,ve eamngs thresholds be
established on a state-wide or company-specffic ba6is7

8, Horov-shouldthe Commissfon iflenTify-and con.stder "tlje capital nquimments
of future comadtted inweshnents in this state"?

9 What is tlw -rnechanism that an, olactric utility tiTlght bmploy tQ selieet I
px°poser# peer group?
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1Q Hiiw should the- C.bn?mussion treat deWals to ensure that expens'es and
revenues are appropriately matehed 3n each year and tff facihtate
.comparisons with the reported eatYVirgs of otherArm?

11. Are tkere arly tivays to apply the SEET or other istepsthe Gommissicm,canor
should take to recognize efficient vpeiations or discourage eleetric uGlids
f'rom mcurrittg irtefScietit or WasEeful exp'enses to "manage" their reported
earnings based:on the exl?ectesl iesulls of their e??rniagatest?

All of ft commentors,, arid tt+e Btaff, partiripated in the questwrt and answer
a befcite tge:Commissa:on:z

4928.142(L?),(4), riseid Cozleptavicles, in reteuant parr.

1'he comrnissiorr shal't also deternairie ktow such. adjustrnents
vr'ii1 affect tlie +etec+Eiic distiAbution uiility"s relurn on common
equily *at may he a^hieyed. by those adja3simctttO: The
eommi,ssion sbaYl rtat apply its coslsiderat'ron of the re€enn on
conunon equity to reduce any adjustments authorized under
this di'alsiiin unless tlie adjusttnents toll eause the- etectrie
distribution utlltity to earn a return Rn, common equlty that is
sxgruficantl,y` in excess of the retrirn on common et]uity that is
earne3' by publicly traded companies, znztuding utilx't9es; that
.face comparable Iao9liiess and `financial nsk, c+*itli such
adjustments ftlr capital structure as may be a,ppra,priate: 'i'he
burden of pronf for demonstrating t'hat sigivficaatiy esttessive
ewnings will not occur slian be on the electric diatr'ibution
vtility:.

.4lclditionally, the commission rnay adjusk the electric
distributlon'utility's most rece'nt.standard service offerprice by
such Just and reasonabTe arnount tl'ist tihe -cotnmissixstti
ciaternunes neressary ta-addrmss azFyemergeiGey ftt thr.eaten:3
the utilify`s, financial uitegrity or to elfsurs that t11e resultis*
revenue wailable to the utility for providing the standard
serviee offer is not so inatlequate as to result, t]irectly or
indirectly, in a taking of property without cotnpensation

2 I6 addttionto participat6tg"vm tbe question zndanswet eessio4 Cuetomer ltarti.es fded #ts raspenses tD

$e questions onApril l, 2Ek10.
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pursaant to 5ection 11 of Artic'le 1, Ohio Constitution. The
electria distribxition utility has the buxden of cJonronslrating
that any ad'fustment to; its most recent standard sert?ice offer
price is pr©per in accordance witlr tht's divisiorf:

5,wion492$;M,(F) and (pr Reuised!Gode; provitie.fsr =eleventpart:

(E'Y electrici secuxity plan ... eaaceeds thnee y.ears fsom tli.a'tffective

prospactt)v.e effect of tlie elecCOc security ,plan to detez'mine if ftjat
effect is aubstantially iikeiy to provlde the eleetric xiistributionutility

+f the plan ..: Tle cotntittission shflt zlso d`etei5ttine t`tSe

i returii on cointnowequity that tis:s•xgnif'icantiy in excess= of the

latedrniriation and tlie zvmverg of those arnpunts as conternp

cdmFnussion finds ttta"cii.ttlitsYfation of tbp electrie sw,uiity Oan wiil
iesYl{ iii a relurtton etittit^* tkfat'is=signi{icantly ht e^ cess of the return
pn. eonunon equity that is li&ely^ fio be ear>%e4 by y4l3Cly 4rad+ed
eompanles aii^dud"mg utllities; tytalwi11 face ecimparable business.anrl
financ°rzl rfW, Fvfth..suetiat^ji^stments ftar tapital strueture xs may be
apprapF ate, dZSring t6r bakance of t& plan; tfta. comxiFission rnaY
terminate fhe electric security plan, but not until it sW have
providecl interested parties with notice and an gpporEunlty #o be
tieard. The commiasfoh may impose sueIi conditions on the plan's
tecmirtation as it.consid'eers reasonsble and netgasat,y to aec'oimxnodate
the transibon from an approved plan to the zPtore advantageous
aiternative,. In the event of an electric seearity plan`s termination
pursuant ta this division, the comnussion shali pesmit the continued
deferral and pliase-in of sny emounts tksat oncurreel priot to that

'

irsfribution: itIf the. t4sE rosuits are jn. the negatcve or the

rdtun on cozuinon equity that is likay to be earned b;y publicly
tiaded.compatues, inctudin$ utdities, that face comparable business
attd fician¢aal risk, with sncCi adfisstsxxents for rapital,strncture as may
be agp.ropriatv. "fbe_ lnuden gf prot5f for demonstratgr.g that
s1nificantly t^crossive earsqngs witi:nvt occvr shall be on tltie eieetric

it electri¢ security ptans

) With regarxl:tg the provisions ftt are inciuded in an electric seWtlty
-pIan under fitus seclion, the comtnission skaIlconyider, foll" the
end Qf each annual period of the plan, if any sue-h adjgstments
resu7ted in excess'i.vfe eanviigs as measured by wltiefher tlte earnQd
return on common equSty of the electric distribution utilit3 as
significantly in e*c'ess of the- return on common eqgity that ivas
eamed clui*ing the same p0ripd by paiblicly traded companies,
includmg utilitiea, that face comparable bn3uress aiid financial risk,
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wlth such .adjustmenss for ca'plta'I struc6ure as rnay be appropriate.
Y Pri^iderdtiszn'also shali;be givento the cap talrequireatents ¢f futorn
c`ommitted 'ii4..vestrnents in. this state. 'yho but'den of paauf for
ttemotlstratizig thatsfgruficaritly e^uessive eaarmingg di'd riot 4cc^aX slti8ll
be on the eiectric digtzibulion utility. Tf the corhnsission.flnds thgt
auch adaustments, in the aggregate, did result in stgriificanily
excesszve earninge, it itIial1 require E3w efectiic diskfkutum utility to
raWit to conslamers the amount of the excess by prospective
adjustments; provided that, ugoat makiiig such prospeet'r#e
adj.ustments, the. electric distrilsufjon utiliiy sfiall have the right to
termfrwte tho pl'ant and immedia.tely file an applicatiom pursuant to
section 4928;7:42 of the RevisW Code. Upon tertnYnation of a plan
under tlusdivision, raYesskrall be set on the same basis as speeiried in
divtsion (C)t2)(b) of this section, and phase=in of any antowats that
oceuzaed prior to #hat tercninationand the reeovery of those mtnounty
as ao'ntempTated under that electric security p18n. in ntaking its
determinatiqn of signiTicantly eaccessive earniiSfs under this divisiort;,
t'Iiecommission:s'hall not consider, directly or iu,directl:;y, the revenue,
expenses, or itaiinings ofany affils`ate as parent company.

T}ISCi7SSSIC7t.7s

S*a9f &gammendation 1: Should oftsvstem sales be included in ihe SEEC
calcula' on3

9Yaff proposes that qff-system sales (0" should be it'ichtded. in the neteamfngs
used to calc+ilata retum oit eqrtity for the $EEP staff reasons that t7ss are routine
operating 3}ems and not one-tr;ne writesoffs t+r non•ttcurrirtt+, itetns and intclusion of
ongoing revetiue and ezpense items for C36SS woulcl have a represvntative effett. on fhe
financials, 7'herefore, Staff:cottcludes that,xEated financiQl results, without adjustit,etFt for
OSS, are appxa.ip,natrfoncalculation of the 8eftkit oneqztfty_

"4?ustomer Parties, and QPAE coneur with 9taff`s position.and adt} that the return on
common equity ea'rnod by each of tlie electric utilities that-owns generatiort co;yldtrxlude
IsrtYfits from OSSgtaisuant to Section 492&1430 Revised Code. To dliminate 056 from
the SEET calcW'latioti, CustomerPattie3andCOAB argue, ;could drlstorE thecomnpar'nssin
between the eTectrlc utility and tt[e=epmparaUlegroup of ciafnpanies.: Purthery Custome=
Parties and C2PAE contend fhat-exclitd'urg t7S5-ignores the fact that the cost of fhe power
plant used to make OSSfs,included fii the eleertie utility"scapitaliza.tion. Cnstomer Parties
offLr that imluding CSi in the SEET calculation msctlts in an unDiased comparison of
eerritngs and pinmotes fais`Ytess by sharmgtfia profits irom OSS between cn3stofziers and
theel,ectric utslity: Customer Parttes assert thatthe Commissfori has previous1y ordered
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that proceeds frorn i3S,S be shaiud beiween customets and thd electrio utifity.a ^Custoztter
t X^9; eustomer parties Reply -af +6; CSPAk Reply at 2;) .C.astly, trustons;ezPartigs 3nitial aL

Parties supgurtoffsetting thd ele¢irie utility"s ESP costs by profits frorn 055_ Eugorner
Parties argue ttr'at shariiig (3SS profits between custmrters and the electric uiility
recognizes that the generation facility was constiucYecl for°the bewfit of, artd tiltimately
paid fnr by, jurasdattional customrrs- (Ctrstomer Farfies InitJaY at 19; Customer l^axries
IZepty at 4-6)

In res,prin`se, AF;P-Qisfo ar.gnes, among other thinngs,that customers j
retail service and not fo,r`f,he assets that produce those sert+ims. AEP-O.hio states ptattl
proposal tb share.Q^ mar.'gins is;irrele^ant and xnexitless in Ehis pioc^dittg- ABl?-Ohio
reasians^t^tat ther.e,i's=nnstatutor,y basis: for incorptttating a shaking of 09S<rnarg.ina into tloe
.SEE'P appiicatiazp lrased on Sections 4928142(fx)(4), 4925.1#g(E) or 4928143(L:), Revised
t•:ode, and tha(the Commtssion akeady, r*cked siuch ar.guments:ln flEP-L)f^s ffiP cases:
The only authoFi¢zed= adjetstments to the SEET are Irom the companys F.55E; to do
otlienwiire; AEP.;{jltio argues, woaT¢ Uvt the effeet>of disallo•wing costrecovery already
au,tliorized by tlio Comrnissinp. ("EP-E3hio Rep7.y at 34.}

DF$iT..and AEP-0hio argue that the focus-of'SB:221 is retaSl sales and OSB bas stot
preuiously been.irtciucietl in retarl rates under tho Cosnmissioit's jurisclictfon. DP&L and
AER-Ohio also^npte ftiat thgpurpose of condpct'srtg the 5Ef s̀d' is-to determitte if the electric
utility's ESP`has resullted io excessive eaxnings for the electric uqlity aird, therefore, it is
inappropriate to irtclude nwn-jurSsdiFt•ional revenucs. The costs and revenues aa;sqciated
With OSS, accordirg to: DP&L and ABP•Ohict, stiould be exeluded frorrt earning.s in the
SEET catculatijan, DP&L nc?tes tftaf acceptaroe of StaFFS p7opasal would d4scourage
electric u[ilitiesr from makitrg .USS, thus placing the interests of rstepayers and
sharettolde;'s atodds.. AEL?-0Uo adds thatexcludhYg OSS from.the=SEETrycalculation also
respeets the Feileral. Ehergy RegalatoMCommission's (FERL') )urisdicticnl and eoaSplies
w itn 3ve11-setH,ed ^federa`I cons6ttiti+qrral laov. Purthec> AEP-01rfo aAguesiftt uruder federal
tonstitutional lasp, the State 3s' preempted from anterferingv ith the Cornpanies' ebility to
realize revenue rightfully received from whdlessle power sales pttrsuant to +nonlraets or
rates apjiroveii by FJSRC: .Pdc%^c Gas & EleeErie v. Energ'g ResoRraes= Comm., 4671 U.S. 190
(19$^) (Eerg,q Resoartass L`nlnm.j; I^ay^qhpIs Power f^ l^ht Ca. v. Thorn¢urg, ^76 LI^. 953
^19$b) (13antnhnja) 1kAtssjss'rppi Pou^er f^ Lig^t p. Jvlfssissipp% 4$7 T3.S. 354 {1988) ;(ti+^pfi'L);

pae^c Gas & F.lctfnc ^o. a. I.ynch, ^16 p';, Supp. 2d 1Q16 (NSI. Cal. ^Od^) ^Lyrech). A'f?P=Qhfa
matends that reasoning to conclude Utat, :itrst as `the State may not teap PERC-a)ipruved
whalesale power costs, it map not uy effest.^apt^e or siphdn the reuenue the Cotnpanies
reEeive fFOrn PE1tCapproved wholesale saleg for the purpose of reduciag the retail rates
paid; by Ohso customees. Any such order by the Cqritrisission, aCCOrdirtg to A1 F^hio,
would conflict with the Federal Power Act and Congress' power under the Supremacy

3 See, for examgte,fnChe MatEer of Ei+eAppdcaNomof the CFk^tetand E[ectric;^illuminaHrcgCompm,^rfDran facreASe
-in-Kntes, Case^No. 64-186);[rAi7F,.Opiiai^m.end (hderat6]-b5 (t^farch:7,1985f.
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Qsuse and this 3ype°of ew-nmriiic protectionism would alsa`violaYerfhe fedecal'Connerta
Clause. 1Vcuy ,^xeg6d Poni -ar Ca, v Wsu Hivlp6hir€, 455 V.S: 331 (?982) (IiT£P.C) (DP&I.
Tnifial at^ 3; 371?BsL Re,ply s t 3; AEP^D2aioTnitial2-S.)

In resgonse to the arguments of AEP-t7h9oand UP&'C, trustmnerT'arties assert that
the commentislg eleetric utilitles` position i,'s iztconsiaten.t with the energy elful' enry
tnaztdates of 5$32j and ezplaiitthat customers pay the costs of energy efficiency programs
and the power: conserved as a resultaf these prograrns becomes 2vailAble:for salein the
pSS market; Cust4?]ter Paxties argue that if OS6 rnar gYna are ine7udecl in the S^`, OSS
can sWe as a form of off-set to the energy efficiency co,sts. However, accozding to
Customer PartPes, under A-EP>R']hio'"s posifiory consumem would pAy the fa1l ertergy
eflioency aosts tvhile ltEPAtuo would laenefit #rom higher M prof3'ts madepossible by
eneigy efffeiency prograrns: '(CustometYartlgs Repiy at y)

As to AE1'-cilyiris legal argument, that including the 0,55 pnafsts in tbe 5PPT
azialdtes the fedeial law, Custorr7er Parties proclaiin that lione of ft--, eeses cited by AEP-
otrio support ihat claim. Cu"stomec P*I.es sEate that 3he casft cited stand for, the
prapo.stfFOiT. that when an ulefu'ic utilily prndentiyinctus FERC-approYe.d costs, the state
may nok deny €nllectian ttE sueh rctsts iYi retail raties. Yslorie vf the cases cTea1 wit#i.yJse retail
ratiiit,aking treattnentdf-05!'rinargins deriuecl fiom lsower plan:tsineluded ut retail rates
(CustoaterPartiea iteply atx•7,)

Upon furthei ctirisiiieration of the issues raised lzy fhe eleCtric umduatry and
Customer Parties Tegar8ing OSS, the Gomtr<ission conclutles that fihis issue is moie
appzopriately a¢tdressed an, the context of each indieidual electric ; utilitys 61TEI`
proteedings in orde# to fuIly understand the impacTof the trea.ttnent oFQBS on,urt electric
uti3afy"s earnirlgs; ths Cormnis§iora df'ree7s the electric util5ty to irlrlud.e in its fitittg the
ideratifieation aE any CS-S and tlie effect of exctucliitg OSS from a nd irielutiing 055 in the
Sn> T calculation:

Staff Reeommenxlgtion 2: Should tE
(e enfity basis dt comparty-wide=basis?

Staff belierves the Qmeral. ASSembly's intent isclearly expressed-in the language o,#
6ection4":145(k'), Revised Code, andtlivisf.an (C)(2)(b) oE'flds seetion,to indicatethat'ftie
S$EP shouid7ie calculated fortf* eleetric utility as a singleentity..

L?uke offers that StafYs°rocommendation, f" to take into aecouttt if'te difference in
accounting issues where the electric utility whFS11y owns a su§sidiary uGlity,l3ke Duke

,pprke ICYj, as opposecl to the eftuation where twoefwns Duke Energy ICentu.ckyt h,c I
electric utilitiee:,:are owned, by a paxent ha'4ding, company, Acsordingfy, Uius fsarie%aI
botrles aad =ecdrds reflect its irtvestuient and costs associated wittt I9uke-ICY,. In additidn.
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Duke indicates khat- the situation is fuzEher cflmplicated since ih ^ a cDmbirSatiOn utilitye
offering bQ^ electric and=gas d3stribuliron services. W,7.iife Duke acknowledges that ti.iM
may bejustif3cation fvz onutting afPeliates and thepawnt holciing company from the M7'
calcula`tion. fot some electric vtilities. âulce advocates that a differerit treatment should
agp ky So electric uhlifies wiflt whaUy owned subsidiaries and catnbinaEiou utilit^a: DaSke
eantebt^sinnds that aeparatix^ l^uke f'roi t T^u)ee-KY and segregaGng its gas and ele^e

esses are ifi^ficult and the pYsttess to da so cwnld easiiy Se,tS1 to protracted dispubes.
Purtiliezmorett Duke argues 4at if the ^alf reeornutertdafionis adopted:and is int^tseted
to 1u^Ie'the wlu Ily olvned snbsltliaries of a yki^ity artd roziik Inatlorn udlity opoFationg,
an AddlHortal procesS ma^ t e required taxesplxe aecounting i ssues E[Yat:^uould azlse n ath
regard to the allocation -t^ capitalizatir^n bet^r^en a u^ility and its n+holly owzted
sulisidiaries. (Dnke Init3al at 2 S.j

Cvstomer Paki?es respond ihat Duke has preuiousLy, been requimed to file Fvith th2
Commission eTectric-only-financlal inEormatlort to suppArt its PSFapptication and electric
rate cases. Customer Parties state that in each ii3staince Duke ha's sepatated, calculated,
and filed a7I the finaaeral and zegulatory .zriformation allocated to Duke's elecktac
distribution system to cpsnply with the faling requirements. Accordingly, Custor^r
Parties contend'that there-is no-undue burden imposed on TSuke assstsoiated vn,'th preparing

the ihfvrntatlon on rate.base, operaling expenses;opmting income, rettirn rsn eguityr and
rate: of Xeiurn solely, for Duke"s..eleotcic services and there is°no reason, that the swas3te. or
sunilar type of 'i'ritormatian cpnrtot be ma.de available fen' the aplplication of SYET:
fCustomer Patti.esleply at 10-11;)

Duke contends #lmf, while ii znay be retutisiel^ stka%gfttfimwardi^a=determuae net
incume on a single entity bas"rs, it a':€ more diificult thart Cvatamer >xarties represent to
extract the egtuty that sup!fiorts'the..subsidtary from the eqUl#y of the eledr`rc uEYlity. por
th'is;reasory .Duke reiterafrs i-bat to follow, •Staff's narrow interpretatiori of the statute attd
exclude. aII earnings frpsn affiliates, as weJl as sutasidiaries, the Comtnission slidutd
detexrnitte the cornmon equity balartce a:tkributa'kile to the srngle entity, theeleotric utiliRy,
on a case=byxase 'basis in order to review fhu underlying equity &trttchtre of the
subsidiaries, antl'fnterest-and dtvidend income of the electcic utility. (iiuke Reply at 2-3.)

AEP-Mo argues that there are compelling reasons for performing the SEEI' on
CST' and OP nn a combined basis, as G5P'and OP are verti€ally idfegratedleleetricutr7i'ties
(f,ener$t'[ff€x> transnussion, and distribrttion) and are operated as a sfiig]e entity, with a
single r?+anaggrnent structure. AEI?-Ohio rea;gons that eornbudng E5P and OP for
purposes of performing the SEHT helps tp pronmote eff'reient investment and operating
practtsea^ eneazuages the companies to seelt and achieve esortonues of scale, and is
consistent aath the Commissifin:s analysis of AEiI--Oltizi s SSL2' in thelr respective FSP:
Cotwersely, AEP-Qhio stateS that perftl=ming the SpET analysis on C5P and OP as
separate entities assumes that investment and operations and maintenance (O&M)

I
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spetrcling are determined on a stand-alone basis:and could result in` t6epuruslitnettt of one
of the a€filiated electrie utilifies fw rnanagemenYs focus on maximizing efficient
in:vestment and 4&-M spt!nding on a combirted-company basis. (Is'EPSOhio Initialat 3-4.)

AEI'-0his ncaintains tliat, wMe CSP aArl OP maizYtain diffezrent rate mtractiiires,
those differenees da not prstclade per€ormrrip tlte SEET'a earned x+eturn on equity
ca3eulation on:,t cQmbined-cQmpany basis,-as>nnydifferenc§s could be taken intcs account,
irr tTie event Sigtl'ifican4y+ e,^eess:tve eoTiii;gs are deteritii7ted to have occurred on a
ccimbvied companybasik:as partof the rt^tedy the Etisitiziia'sionodopts foYretUrning such
eamings toFcnstomers. (A,EP-Ohiclnitial at4-5)

FuY`fherinoie, AEP-0tiio reasons thafi tTie rtsti'ictionin See<'ion 4928.t43(P); Revised
Coile against eonsideriragthe revenues; exgeuses, or eaTriings of °nny affll idte or parertt
eampany" in fhe signtF'̂ cantly excessive earriyngs dekerm?nafion, need nat precluele the
f.'Qnuaission from applying the 5EEf on a combiuted^company basis. A4carding tp Afif-
Oliio, tlre refeience, to "affiliates" iii Seetion ?f92£3:`t'43(F), $evised Code, only relates to

^enlt+ies that are notiefeetr^ ut3li#es, such as competit've-rPtail electricserviccprovidersori"
generatTo-n-onl^

ering an tdhe eoni

transaltission,anYy comp^ues, If cate clectric, ut llty's ieturn an.eqmty
3s ets?isidexGd to be sigstificant7y exeessfve; tne ctatute doea not preclude the Cotnmjssian
Eroffi ec+nssdbined retusn ^li eguity qf tfie affi(iated eleelak utility. .It that
coutbined return is not aigqificer^t^ excessive that faet ^aL^d should be a^actuX fox tTse
Cm,inatission ta consider ^nd=shottld. reduea ur ^limfnate the rQfunii that ?r^ight nther^a ree
be impose<cl by the CQitunisszon, Laatly, AEP-OIno axpes tlrat if 4he CQnioission
determznes that the-statate precludes rgculatiiag refum, on.equity on-a-m y-wide
basis, the Comznission still shoulil consider tTte policy con¢ems statecT as part SEET
refund, (.SEP-G3hio Initi"4a)

Custt,ister'Farties oppose calcttlatYttg the SEEP'on a combined ba9is and assert that
the arguments of AEP-C?hio are ungubstantiated and irrelevant to the applicatisin of the
SM„ The appravvci rra^te of return, catiital sttucture, cost of fi-e1rt, ansl.'tariffs of CSP and
pk? aresestablished separately bytlte Commisilzon. purthereCustomer I?arties offertliat the
application of theSEET ona sing7e-eistity basisiieither prei+'ent*s nor precludes CSP andOP
tr,ain improving ogeratiofial e€ficiency or investmenls or benefiting from vari+ous
economies of scale. (Customex parties Reply^at 9-1Q)

The Comm3ssitin finds the langu'age in:Section 4928.143(E'J, Revised Cotie, to be
dispositive vf whether the SEET is t"ttt be calculated for a single-entity tsr on a campany=
rovide'basis. The lastsentenee of Se&on 4938;'IQ(1F), Revised Code, eYgarly states that: "In
making tts determination of signif2:cattly exeessive earnings under this division, fhe
commission sksall zrot wnstilerr dirrecHy or indirectly. tk e'zevenae, O"Mses, or garnings of
any affiliste arparerit cajnpany.'" We betieve:that the=u+.tent of tlte language quokesi above
is to a-void penalizing or rewarcling the electric ut#lity for the bnsiness operations of its
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affiliake'!u' parent cornpany. Acceltting the argumeots df AEP-Mo to,'per,forrn the-5E&C
calculation oz1 fSp atid [YYjointly i"ot only coiitfary to the plain langttage of the statute
but-wouJil:neutraliae.the earnin#s df:one aff9lSate, and°its customers, over the ofhef:. While
AEP Qhio may find it eost effectrve tor Inveslrflent a^ operati^an and ^1Yitenattce
purposes ta make cleeisions for GSP and pP on a combiraed-company basas*. A"EP=Ohio's
manag,ement decisions dotrf;t bverride-tlte':requirernents of the staivte; As,for Duke, with
its vuhoily-ocviie`d subs9diaties, cve find that the iiitent ofthe:Iegislation.ig to extract 66 khe
euteo,t reasonably feasible and protdeaitly justified, the expenses, earnings, and eq.uity of
arty affiliate from the SRET calculation. Similarly, *Itere i.3ttke.can seIzarate andsjustify the
ret?ercue ant3 exf:renses associaYed with Its ga"s iiistribution serviee operations itortr its
eectric",services, w01ind it appropriate to do sofQr calculation of theE&E1'F While making
sucfi ailjustments may cumplicate the Duke SFET euafwatiott it rnaintains what the
Comrnitision believes to be the intent:of the legislation and protecrs the interest of I3uke's
ele¢ttac custorner5.

Staff Recornmendations 3. and 11: Ylrhat a'^ustmentgashould be.included in
fhe 5FFs'L nalculatucn? I3ow shovld vrzitie oEfs and rleferr^la he reflected in
the return on eauktycalctilationfor'SEEI:?

Staff teommends tkrat stated fikrancial rgsultw4 wrthnut adjustu4ent, should be used
for cal'culatlon of `the SEET and ezc.teaordutary ftenis should be excluded. Staff masons that
suchdeflnitionprovides a NessonabTerepxexseritt3i.e, and cansistentmeasuaeofzeturn on
equity. Rx.tracwcjirrary items e,ould oyea:wfteim nomul;le^of earttMgs aijd wopidMfot be
periinent to the SEF_T unless directly tied to an ESP or MRO. Where applicable,
adjtistinerzts should a7so be mazl.e to iemove iteriisassociateii tvithnari-Ohio serC+ice areas-
3taff Wteves that tfie adjustments created by tlre im^leriientation of snSSP or h1Rt7 aYe
what should berdetermined on a company-sperific basis3 only if firlancial-tesult's, as s'tated,
are deemed to be°excessiue If excessiveearnings, afte,r exclltsion of the total adjustments
from the earned retum, are brought belaw the threshofd deemed to be eatcessive, ttien the
amount of the excess shall;be Yefuaded=to-the eteetric utility'sctY3tomea.s. If the return with
the adjusknents excluded is still excessive, then the adjustments catFnot be at fattlt for
excessive eariiings, and no amount need be retusned to t#le conaumers:

"Further; S„tafpTecammeridstliat if esckpaordinary items are &reated as an adjvsttrient
in the PSP or MRO, they should be izicludQdfor purpvses of the SFsET in.earriings.and as
adjustments. Eztraordinary iterns that are rrok created as anadjuactnent in the E9P or MRO
shauld not be ihc7uded fory:,urposes of the SEET, eitlter in eartdngs or as an adju!sfanenk
Staff also advocates that 0SS should be induded asran adjustuient inthe Sfa81' caleuIation
only when C)SS is also inclixded as an adjustment to an eleelric utIlity`s MRL? or ESp: If
t?S6 ar"e not inclucled as an adjustment to tlt.e 14RQ or FsSP, then they should not be
irjcluded as an adl'u,sttxtent in the'SEE'T calculation. OSS are ta be included in the earnungs;
in;anycase;
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Customer Parties eonear with the Staff Resommendation conceriung the treattnent
of extraordinaty items and Q$S, butadd That atty SEPT tefund should bo excluded frxJm
the SEET calculation in the year the refunds are reported tsm. ihe incoFne statement:
(Customer Part4es:Tnitial atT5.) Rb commcnters rieaponded €trtttis concern

niu$ ttiat Staf#"proposes a two-'i"onged test for.deterauning:Customer Paifies reco
^whether an electric utitfEy'p earnfngs are ,sigrrificantly exeessizre and subjeet to sefucid

Customgr Parfies„mllifies the very'reason fur'fhe statnt?. (Qstomex Parties Iniii
17^:Ti, at 7-11.)

sholiiii be returned Kr customas. =Steff s inteypretatwn uf the statute, aee^S

Cust;onter Par4'es assert, ltacs*euer, that the second grortig af Stlkff`s tgst is based on a
forit}a`mental misinterpretation of the Iaw. Cushmter ParEigsagree thatuif the ESP rate
iieeases are rernoved fxom earv,fngs, and the return on equity Is below the SI3b.T
threshold, the excessearningsa#touTd ba sulZjectlo refundio_tlre electric utiliV-s customers
and no Svrther atralysis i's=necessary However, Customer P.a?ties asssrit that the second
prong of the atcalysis, as pzoposed.by5taff, wouid nbt result in any refund to customers
wheze the, ESP rate increases are excluded frorn the earnlnv and the return ou-equity
xentains above the establishedd S'T tbreshold= Customer Parties rea®on,11at even it the
exeess earnings ar'e not a?'esufi oE the ESP, the ESP crnrtributed to ttte e'feetrlc utffivs
excessive earnings and, kticlefore, the entircty vf. the k5P ajustmc+nfs 'or rate inerease

As to the adju5tments to be ir,ctuded in the SEET caizutaflon,. FirstEttergg tequests
that for the purpose of caleulating SEET, net income apjilirdble to commm shargholders
be adjuated ta exclude eidx'aordinary or nonreeurring items whch are otliersvise non-
^'epresentativo of°an electrie utility's;czpe=aticros, and any speCiffe^adjusttt<eitts defuted.in an
e7ectric ufilLty's ESF thezi in effect; 'ilte denaminator s^11 be the' average anonttily
commosz equjty balan^ during klve measurem@nk period, adjusted to;exclude the related
effects,of any itensrexduded.frottt.net inconxe. 'Che resultiisg.adjusfed_returiS on;eonunon
equity becomes fhe refer^e. point, as desesibed in more detail in tlae compariy's
corSiments regatding t)te deiitkttion aE "sagxlificantly in exees's of. ihe retarn on coriunon
equity" at Itec,srmnencjation 5. (Firstpnergy Inzt^at at 2-3 ^ CustomeiParfles argue that
excludi^ eztraardi^ items "whith are otlteruzise n4nxepre^ntative oI a ut^ky's
opexaYions," as FirsEEnergy prophses, would rtmilt in #ttTni rate case proceedizigs anrT is
un.worltabie. (Customer Parfles ldeply at 13 j

Duke riat'es that the Gomndssion approved the stipulation filed in its ESI?, which
specifica'lly pravides that the return un cornmon equity is to be computed using FI3RC
Form i FinarKcial statements from the prior year, including 055, sulfject to certain listed
adjivstments;< Duke mentions tJtat tts ESP Stipulation does not iridirate that adjustmen.ts

4 In fheMattero,f'FheAppfxcqpun-af72tlkeEneggQhio bec. fumAppruoal^fan..Etecbic SecRrttyPlan, Case No.U&

92o-Etr^'̂C1,{-ypinion andZEt'der (Detemliier 17 2oDB)(UYlke ^SPcase).;
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woYild be mazle to rehwve itenfs asspciated widi.non-Qhfu service arras. lfccord'mgly,
Ruke objeqts to fihe notion that an-y such change would be-rnade pursua'nt #o this
proeeediag. (DuRe Tnitial ait 5, Duke Reply at 4) aiL:nilarly, piratEnerg,,y argues'that Sls
appt^ed ESP S4pulatiozi includes an e^tpress pzavtsion ezcluzl[ng deFerrals related to
de`ferred carrying charges in the 5EET ^pplicatioii^ Accoxtiingly, FbrstEnergy arg^tes that
this provision of the appYOVed.Stipulation shoEild rtat ba zbrt^atetl 1?X this ^Eroceedin^:
(FirsfExkezgy llzply at 3,) tl^hile Duke ax^ues that pirstEnergy's psopasal lo eaeclude
extraordinary items, nonreeuriing iten^is-zmd items that are not re¢resentafave cif an;e7edrie
u8lity's operations only f^om the incume statement is inapp^`opsiate, t7tjke supporis the
prqposal as lemg as the 'impacfa of such adjtt5}ments are accounteci for in #he SEET
ealiulation (FiYStFstergy liiftial=at 23;; ihalce RepbyaY 4,)

DP&L gvers that; in ecldition to etcoFuding OSS, nther adjoatrrients to tbe sEET
slYauld include sigryi£caztt non-neurritlg adjustments that are relAted to r@gittateit
operations, sa.ch as, out-tzf-period°tait fldjustments;xiljustr,uetAts for economic conditions, or
pokentlat sig4iiEicattt loss of load. (DP&L Initual at3:)

AEP-QIup states ftt it apee8 with Sb?ff^s rec4sntriendatians regerd'uag ttie
treatment of extraord9nary items, 'but Itolds tf.iat,'wluaticorrettl,y intgrQceieiii 6taf[S'
proposed Xzeattnertt of extraerrdinary3temsrteeiest}itates an adjustment in t]te°cgl¢ulatiorf of
eat-Amgs for 095 since (7S,5^ are FERG: jurisdiictianal and-associated with raon-t)11io servrce
Areas. Furth.ermore, AEF+Ohio ciac7fied i`ts posit3on 2hatif the electr3e utility is found to
have exceeded the sign>ticantly excessive eamfngs threshold, that only those componezils
of the ESP that produce earnings for the electric utility are subjeet to refund (Tr. 24-25;
APP-f)hio Initaa9 at 5-8)

Custpaner Parties urge the Commission to strictly compare an elee9xae utility's
earnings to the-deterinir ed SEET ttueSTiold a gne steg process, a3tci iithe eleehrc uti7iiy's
eariiitxgs e^cceed fhe threshvld .adjtrst:the eYeeWe utility`s eaninp a¢cmdiugjy. Customer
P~' prop.cisa ` essentiaily establishes gcap on fhg% elecMc ttiliiy`s return on equity
rather thar eiasures that $ie ESP adjusbnent3 tio uot restrlt.in signqfiian.tly eatceasive
earnin"Skction 47925.143(H), pev3ked Code, reqa53res.

Based on fhe clear, unambiguous language of the statpte, the Commission is
directed to analyze whether the ESP is the- eause of the electric utility's sigxuficantly
excessive eairiings. TheCbmtnissionfind's the "otre-step pioteas' tb bemore appropriate
than the Ewo-pronged analysis advocaeted by Staff. Ire the-contextof theSEET ana7.ysis, it is
unreasonable to presume that exen ff the electric utility was very profitable prior to the
ESPy the adjustments in the ESP xaoul'd twt be addinp to exeess earn3r+gs. WAalso believe
that the two-step analysis could encourage gaming 'by the electrie uG]tties. The clear,

5 fftffwWESFrases,.Stipalation (Fetiruary 19, 8s09);=paraGraIArSbat 17
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unatribiguous lngpage.of the statute limits the ainount of, any refund' to cuBt6meia; tathe
adjustments in the;currentP„57? More speeifieally, anasljustmerst fox purposes of Section
422$;143.(R), Revised Code, inciudes 4ty cfiangein.rates whenncontpared to the rates fn ft
eiectr,ie utiiity"a-precedirrg rate plan. `fiterefor,e, iFt any &en year, the earningS, which r`E

tificantly e^eessive, subjeatta being, returited is r1Te.difFeenee f3etv3e^1 tFiose earaed
under the rate in place in that yEar anif w,hah t++onld bave Fzeen garned t^ the utt^itj^'s
pleceding rate plan had beett in ptaee in that y^ean For example, in eho year ^tT10, the
comparison for:most elecuu3c utilities wouid beto the rates Etvm the precedingzat`eplan for
?C!(^. Thus, the ^onunission reasvns that in 2010, we would not be permitted tq °c1aW
bacl<" into 29D9 profits ff tkte 200R profits wem tsot sigt»ficanf]`y etieesrive. ^e fiud
FarstPmerpy's acguments ta ire persuasive: IiitltEnesgy reasozipd thatin the first sentence
ot"5eetiot^ 492£I:i4^(Fj,.Kevised Citd'e, the p*uast *any suola a^j^sstments" shorrld ire readas'

ddE" ethe pr`ouisionst 7af are ix+c7uthe firstvparS :qf fhe sentenmand the phrase,
Ic s,ecurity plaltunder tkus aec-iion' 2(Y22). p4!arustP E4rakCustbrtter Parties

xee°i.iifit.Eftstf atergytsft texpretation (Tr.16-17, Ir&14). Einafiy,we alsa agree, as
Gusteme"r Parties^mphasi^e, that ariyarJjus"iricentto t7Ye earnings of an eieeAric utiiit)^ asa
result of a refund, shpuilti be exclutieYi from the SEET calculation iii the year the
adjusiment is made too avoid di§tor[ing the eieYtkic tttility's iTicome: In ordeT to facilitate
the valuation of the F5P adjiistments, the eleetric utffities are directed to 3nclude in tlteirr
5FiET f'riinga1 the differen`ee in earnitigs b'etweenthe ESP and avltat would have, occurred
had the pFeceding rateplan been u p.iace,

As to Staff Recommendation11, segarditig ltow ^wsft-offErand viefexals shoutd be
refiented in:the returaoiiequity c,aicnilation for 5Eh'P, Customer Partiea-advocate that any
dEferral ol fuej costis or othextYentis shouid be;refiectedih tkte retitinon.equity calculat9ort
f qr, $EET i.n the year wlteu the retail sales oocvr^ rrot in later years wTien the deferred
t'evellues 0 -310,xeceived. 'C!ustamer 1'9Y6es argue t11at such w,ulYid be consistezat with Siaff's
recommendation that stated financiia'1=ie'suits sh4iild be useil for ealculation of the SEW.
Customer Parties augges.k that iri arzy year ty'he.te then'. fs a deierraT and a vEET finfiirtg,of
excess profits; thatthe excess psofits could first be used to pay down the deferrals before
any refund is:atvarded toicustamers: (costomer Parties Initia7-at 1546`, 1Y. ")

AEP-Ohio disagrees, maiutaining that a SEET obligation to retstixt signifloantly,
excessive earnings due to E$P adjustments should not be prenttised on deferralssu^ee the
eiectric utility has notyef received the cash that would have to be retuned. Further, AEp-
Ohio argued that Section 4t128.143A Rcvised Code, sfi.ouid not be a(iplied in a mahner
that unelernsinds the probability of the eleetric utiliti74s future r2:coves;g a£ cleferra]& that
vc*ere, previously authorized by the Commisgion and jeopardiaes the ut3lity's ability to
create the daierral to phase-3n rate increases and moderate customer rate impacts and
conteztds that Section 4929:144, Revised Code, supports its interpro-tation. (̂ .tBP-CJh[o
fe]xly at 4,5; Tr; 2&3,' 3Ci,37.)
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OPAE ai<:gues that> the focus of the SHE7: is to protect eonsuriiers and it is not
necessary to put deferra3a,booked pt#rsuant togettcrally as^ep[ed accpuniing prineigles°af
issue fo aclyieve the g.oal of the: `WEE'F. E?PAE belleves tlie eleetzic utility`e revertues, in
total, sfzsttld be eoassideredin the 5FEP ar'ralysis. (Tr. at333ti.)

Duke exp7ained that there.are two types okdef.err'als, Qne type isdeferred revenue
with:an underlying eacpensey iike°tlie FAC eaxpesise in AII'-C}liio's case. Duke argues thatit
would be crnfair to require, tT' eleetric. utaillty toreco:gnlse the revenueut inmu, expense
until it 'is receioed. The second typP of` deferral, a2ryrding to LYUke, is a defer.rewf rate
ine,rease which,may npt:Tiave an undezlyirtg expense and is-different iri corieepl than the
Crst t,ype:of deferr'dl; (Tir. 35.36;)

ission recognizes ttat tlie issues surroundirig the treatatent of defefta7s
are extxemely comp'lex The Canvriissioc4.bptes thatgrantqtg a cpnlpany the ab'rlity to

'erral. Hov+ever,defer expetises dRes'not equate`to the uneguivocal right to:eollect the <lef
deferzals are a:t_egulatory :tool used by the Coin^niss'tox to avzrid mte slio6k to custnmers
andas such eeii be a publie benefit, The Coma+issioim is alstr itiindful ttiat from a f ìYianeial
reporting perspective that the recovery of deferrals by axt electric utility rteeds to L?e fairl^!
knatiut^-so that it may be trPated appropriately for ace.ounting puvpnsea; The Commissirtn
understands that to cast an unacceptable level af doubt on the ree.avery, of a deferral,
par.iicularly a large deferral, Will.severely dastpe#i the elOch°ic uti7it,y^a i+sillity,gness to agree
to etie£errals, Oecause many fact4rs =ed to be considered in order to weigii 'klw
appivpriaateness of the treatment of any, given deferral, Use Cornneiss?oM finds that the
treatnwnt of deferrak, for ptuposes of the vBET`, sitoul'd,be cletermined on a eas_-by case
tiasis. To facilitate the ^otitutisssan s•eptisideratiRrt.gFai electric ,,s^^d,,,e,ly,

.^cF^ e
,rrals,-intheir

SEbT filings, the electricutility should?denCfy any defersala and the r of ezielad9ng
and; including the deferrals in tlze -SFsET eaTcalati"Pn. Fux^hermor,ep simi_k1r inC^zrnYation

s'hould also be provided foresctraozdinaxy items.

In regards to BWff's recommendatfon il, the Conunissiori turtl,ier fmds tliat'where
an elcKtric uCiity's E5Por MRO has b.een resott*ed.by stipulation, which,includn® a method

for tbe treatmeztit uf vrrif.e-offS arKd def.ert'als 9n calculating the SEI#T, t1reGomnM1fssion is not
Sying the st4pulation w3th this proeeeding; to the extetnt that theissue 3:t adequateTy

addressed:br the atipulati4n;and the order approving the sflputatfon, ,Accordingly, the
appzoved, standard seii>iGe offer sfipulations ;of I3ute and PirstPaaergy sh'aU sta'nd ae
apprgveGi by the Cao;unission to tlse'e3ctent the'treatment oEdeferral# and wsite-of#s ue ;tlte
SPp t`calculatiort vere addressed.

As discussed #srru.ier, in regatd to Reeommendativn 10, the Conmilss_ion will
determine how any sigaif'icantly ex+••essive earnings are returned to customers based on
the cixcumstances of the compakty-spetific case.
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Staff Rzcommendation 4 t7hat f^tl^e ^precise aeeounting defviitlon o£

"earned retnrn on conuiton ectuiW that shouldbe-used?

Staff pmpuses and f:ustotner Farties concur, that earned return should be the net
income foz the year diuided lry the average con'lirioie equity over all rnonths of the year
with extraordinary ftems excluded. (CtFstomet'Parties hu`tial at 21) W reasons t#iat•tips
t3efiniEionis consi"stent wi:tli the use of statezl finartcials witli.minfmmal adjustmegM: FIPBiL
agrees that "eamned return on conunon equity" should mean net incozme cllvide2i lby
aye[age co.ummon e.q.ui'ty. However, DP&L xecommends @tat prefeiftFd rliuiderids be
raetluzted fram net iYtt:ome and that aveza.ge cmrunon eeity 4e e?leulated using 13
montfdy balances rather than the aveoge of 12 calendar month balances. DP&L oeasons
that induding Diteembci- of the previous year refleCts the capitttl btructure that was in
pl,ace for tlte faill calendor year. (DP.&L lnitial atd;,)

For claiity, APP-Oivo requests ihat, in the eqvafion proposed by Staff, the
numerator, net>income, be defined as profit after deduet?on of all exp.anaes, including
taxes, minori:ty interest, and preferred dividends, Paicl<or accuuiulated, amd e'xcludtnVAY
non-iecutring: specYal, and extrtorditrary itelft and the denominator is average book
equity as deterinin'ed by averaping lieglnning of the yeatt equity and end of the year

iiitv. FunfXter, A&P-C}1tia argttes t'?a3 thp earned retar+.i. on common eqGZitq ahould not
mclude deferred fuel axijustment clause (FAC) expenses, lvlore s,peafie<il[y, AFP-Qhio
explains ttsat an eleatr3c ittititl should not lte. ntade to refund deferred amotints4t-has not
yet` ecfllected. Iristead,, dtuin`g t'he defqual period of ABI'-Ohio's 10-year p<iase€ana (20(1J-
201tL) all detetrala oF FAC expenses would be ezcluded fr.om the SF.C?1' 8rid, du#ng the
recovery period of the phase-in (2012-2018^ FAC expenses associated wfth the aniounts
previpusLy deforlvd would be excluded from the SEET. (ytHP-cahio1niSial at 7=$)

Like DP&L and ,4SP'-Oliiq, FustEnergy corisurs that the meih<sd'ology selee4ed
shovl¢ capture an average of common equity over all months of th2 year as opposed to

of an unrepresentative, single point measure of equity. Firs,tEMergy also reeomznendsuse
tli2ti the exclusion of extra6ntlfnary or nonrecttrring iteme, or those wludti are otherwise
non-representatiue of the electric utility's operatjons, in ortiez to maintain comparability
with the satnple of companies against which the elecbric utility's earning's are befttg

co_ngid'ei•ed (FirstEnergl Tnitial at 3.)

CustoaWrrs Parties oif cCt to AEP-C?Ivo's recommenYi'atian, stEecificalty, tliat earned
return oneommon equity exclude Mt•1 revenues and, generaily,,that FftU tWehves and
eTenses be excluded from the SEET calculation durinK the: FSP period df'2Qtf9-20I1 and
alsv the° recovery,period of 2012-M8. Customers Partiesargue suctr treatment°would
farever deny consumers apxnper accounting.. Cust©mer Pardes recommend fhat any

reflected in the return on equity eale5lationdeferral of fuel costs or other-items should be
forSFE1" in the year w1wn the retzil saies oectir, rxot in later years when the deferred

57



Q9-786-EL,-IJhTf -W

revenues are xeceived. Ueferrala, acsW'd'ing to Customer Parties; could be 9nc1,_tided 11
earnings and.atiy exccss pmfits shouid first be used to pay back the deferral b0oie thete
are any tash;refunds. I-towevex;C-ustomer,.P^&Tesexpresa-concein about pre-tfetemrining
thaY3efertalssha^cl be coTlected from cttgtomess- ^CustoYner Partie^ RepTp at14-15:^:

Duke ass7erts that, while there apfsears to be some agreement iieewe2n ostaff and
conYtnentec's that eaxned refurn on conunfln equity is eqtiai to net virtsare availrible.for
cQmipoh=equity dFvtded by soRte a^:er^,ge of eonmm.on equity balanee; it may be'itecessary
to carve outatiditional equityt tn aci"tfii[ion ta adjusting the eqnity'batance for any net
incorne.adjustments. (Duke Reply at 4-5 )

We find'-tltat5taff`s proposal, `t+^ŵ ithsome c4tnznenter clstificationa, is appropriatefflY
the purpgse of de#erttwiiirg whether an electric utility lkas had significantly excessive
eam5ngs. Accordingly, for the SEET cgcuIation, the eatned retarn wiU equal the electric
utffity"s profifs- after deduction of all expenses, including taxes, niinority interest, and
preferred dsbidends,.paid or acFUmstlatedr and e^ cluding.an,y non-reeurring speeialy and
extra,qrd`inary items. T'he AvExage book e4uity used to;cafculate the SERT will betlie'bnok
equity for tlie 12 mont#r period, 1'lie Commissfbrt `is not conViuiced that using the 13
morithly, 6otftan cqfiity book ba'EanEes, as ,proposed by I5P&I,. is likely to lead to a
significantly djffewrit resp;it than the 12-montth aveFage> Fwihernmore,as tlte Cominission.
deekines, at " time, tomitalce a gtxota ftKrding vtlth respect tathetaeatuEenl of deferrals,
the Commission direc2s the oleetxic tiitiliiies to &e the'sr earttings wifh the intluezon af
rleferral's andalsb vfthoufiitIteinclusion p'f-xiefertals:

<Staff Reconti
[he returnfln rommon eguity"'?

$taff r'eeommends thata rQ1uni-on com}nor< equSty ?E the greates of?UO basi8 po3nts
aoaue the ntean or in excess of 128 (expras4ed as 1saSis points} times the standard
deviation above the mean of a comparaW group of' compaiu'as should be defined as
signtficant}y fit excess. Assuming a normal dista3bufion, this would establish a level of
return below wlzich 990 percent of the sanzple of csimparables would fall. This
irceticod4logy wasvsed by 1vlid ael J. Vilbert`in direct testimony fiLed in FirstEne'g,;y's fi5C4
eases and 5taff°lielieaes the resultant le'u'el of ieturn.defined as. signeYieantly in excesa t4
have been reasonable6 Two hundred t>asls points altove the uieanwouldaetas a backstop
whenearnings are low.

Customer Parties' primary concern i,a tire definition of "signi#fcantly in excess of the
return on common equ'xty" as Custorner Parties believe it is the foundation of the
consumer;ptotection aspect of SB 221. CustritMer Parties contend that-through rfie $FET,

6F.rt&li:neig.q $SP coae, Xcpkitiez4on, $Ot. 9-a1AF.l Qrvy 3't.2WB)>
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RislatuLe de(ermined that Ohiv electric consumers cazutot be reqtcired tO fund
ntly eycessstveattilityvro$ts.

Customei Txattiea note that 5taFf s recommendation qn this issue is a cosvlete
departure fram SW^s position in the ASPOYdo and 'P"gstEivergy E9R' eases, as
dernons.trateed by ttre direct teslimony ofSta#f witness Cahaan=in tEte A$1'-Cl3u.ti IiS.P case:?
Customer ParEies arpe that the use of a statistical standard rteviatiom approach re_qui%ess
an assumption. ftt the return on equity for t%..ie coxrcparable compaiiies are normally
distributed, and noeuidenCe presented in the ATY,.Ohfo or FaistEriergj% BSF proEeedings
supports such an assumpidi3n. tYEP-0hio ret:oz.ts that t'his asSUmptiotY exists with arty
statisttics-:Zased methodols9py and ther,a, Ss no basis f,or concluding thAt the rgturns on
equity of a yet tobe deternvned coatpatable grAup wB'1 not be rior,mally distxibuted; Thus,
AEP.=Ohio arpes that Cust9meYParties"' criittiasus is without rneritv (AEP-OIr.io Reply att fi.

9.)

hlext vsjjig AEL'-t7tsiq witnegs lulale^ija's eotreparablegroup for 2007 as,rar't ezamrle,
Gwstone^ Svnrties argue that-t;he pzoposed method`rimay resuTt~4n utveasnnaY"tte SEET retura
on equity threedroi$s, in tfi&case 55.5 perpceit:s GusSortler T?arties rEtain'tain thatth3s i's not
some'lnherent flaw ira. the 5EE7', as th'e teat is very siinilar to tlre "comparable Oarongs"
standard nsed by public ptilities aocoss the iJitited Btates fiar years;, the T). S. Supreme
CouxGupheYd thevonstitutionality of this standard in Btrepfieid Water l'Nvr`ks v. YYss! t+'-.irrgrnfa,

252, 3J;S. 679,692 (1923) (Bluefie7d); and F.F:C. u: 06pe )Vutuzai Gus, 320 US^ 591, 6IXi (19d4)
(Hope). Pur.ther, Customer Parti'es note that, in cotnparisQn icr the potential resxrlt qf Ar:
Maktu'ja"g metliodalogy, tor, the first nine Ynontiis of 2DD9`?n 22 cases the average; etecttic
utility's retnorn on equit}z authoriaed Try state comtnissions was 10',4-3 per`cent, with the
highest zeCurri on eguSty being.11,39 percent in 22- cases f4r. dte year V9G.a Custt-Mex'
Parties prefer the use of the;t}xesfiold of 206-9*basi6 po,inia-a'bure the inean retueaci of the
satfij3l& group instead obt}ie 7ecommendatibn.=ndw ad,vocaW by Staff: This apprqach was
snpported by C1EG witness King in ,P.CFiP-phio s 134P ptoceedinPs AA Mr. Kting psofEered
`fhat the ,x&liT threshold be set at a simple.2Q0 basi& po3nts abowthe; mean teturn otthe
comparable cosnpanies gmu,p. ^;ustomer Patties state 614t o 200 basis p4inf pt'e!>sturr< Is
equal to the retprn on b(Iuity adder used by FE13C to incentiv5ze utiGtiea to make
es,pecially rislvy ttansmi'_ssion investments and ptti'viiies an ernple return ox equity
preiniuut, P.ti}all.y, Ctrstomer P°arties zeason ftt as Iong as the Comndssion retaina
ultimate wuthority regarding t'he ri+turn oin equity pnensium tnlte added to the eompara'b]e

7- iL€P OhloxSYcuses, LlixeetTeaf3monyofSta#ri'tk^a%+L'ahaan(Nvembet7,2QU8).
6 The,;giea* af. a)1391 pprcent plu§,^ob b^sispa6ds wiuch equals 15°91 percent;tlr Ir)13A1 pex^rent pYus

(82.57 muitipUedltj' 1.46) w,l,5ch equals 555 pereatE See AEP*tdDESP mses,DiitrPTeslilnony oP-AF.il-
Cll"ua..wilness:Ivrakl`u`ja Qu1y^91r2dOS).

9 1Cegulatocy Ikeaearch Assoelates, RegulatoryFoeus. Oetiubei 2 2004.
16 ,pEP-Dieiu.ESP cpses, UirectTestmwn.y al`DUG w5tress King (November3, 2M):
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gtoiip retorn=on equity;'then,a reasonable ImI.ancing of custQn-Orarid sh$rPlixaTdeir htterasis
cantreznajntained Wriier,aMyeconnm[exbriditions. (^rstQmerPartiesltiitialat3-il.)

AEP6Otu"o states tltat tlte useof a statistical appr.oath for iietenmttihg the SEET
thresholtf is apprupriate; Further, AEF=€?Ia?fq argues tkiat Customer parties have
mischaracterized Dr. Tviakliija's testimony filed in AM?hi.o's ESF pr^eeding. A'&'PO Mo
explains that, vith a 95 percent conffdence level, using 2007 data, resafits in a cRmparable
group with a mean return on equity of 13,9 percent, an ad'sler of 13 perce`tit, and a
sigziificantly exce,ssive eamings t`hreshold af 26:9 percent. AEP-bhio fur"E1ter states that
using I?r. Maldu,ja`s,method with a'9Aperceit cotrfictence''teviel ar a 1,'L& staiidard deviation
variatice reduces theardderta 8.3 pPreent, and zsher6atlded tb the=rneanreturnon eqnity of
114per+co't`tt yielde a tetutn on aquxtythre,..sboid 9f -22:1 percent.fbr 2M7, nat an inciease.of
?S percentto ,555rpercent,as ^ustorsaer Parties claims. (AEP-01iio Reply at$:}

In resporase to the criticism of Customta< Parties, Firstpitsrgy nQte& fitat,
Cnstomer Part;tesTament the ase of astatislical criterion, i.]r tAFnolridge`^^:approacFt, wkiieh
Qu0%mer Parties supported in th,e FirstEnergy ESl' 1?roceeding, prQposed the use of a
.atatfsticaC based criterion as the nreehanism by which to define "sigytificantlY exoassive
earn5nngs.`ll xitstEitergy, AEF-Ohio, and. Duke turther challenge Customer 1'anizes:
recitation of 8tuefieid aritt: Hope as irreleYrattt°to the isstle oftu"he-fher an electric ytility has
sigritficantly excessii.ve, earnings dirriiig a giveni pemod :in comparison-ta other busm.esses
with s'nnilar business and financial zisk. Dulce argaes tlu^itnihe. Bluefiefdand Hope cases
apply to FEItC'=s setting ofE,rates. Further, Dulce also a5serts that the Comm9ssion is not
governed by federat la or case precedent and tkiat those principles are inapplicable tb
Comrnission practice. PirstEner,gy notes doe apecific difEerences-in`the analysis at ha:id
as op,pcEsed to tixe rate of return on equity at issue in BFuejìeld' or HoE?e. First, Firs4pnergy
argues, and .AEP-Oluo agrees, that the determirratfon of what rat4 of mtuzni sTiotitd be
allowed in a rate case is a-forcvard4luctking exer,cise whic.h attenpt's toca,pttir"e the ret+?rn
that wili be required. by an invWor to nu*e'a ttftttre znvestt. In corArast, the SEET
detewitiation is a retroapective look at the futartcial results achreved in a pxtio3 fiscal
period. Second, the cotnnaettting electric utilities agtee that ascertaining art appropnate
allowed rate of return focuses on market-based m.easures ruliile the SM relfe8 on a
contp-arison of accounting or book-based measures. Third, FirstEnexgy opines that in
settt`tig an a7lnwed rate of re[vrn, there is an itihenn,t expectation that an electrie rtdlfty
may at timt+s earn sTightly more orlessthan the precise return on eqtiity allowed; howeve=,
m•er time-arid on average; tfie electricvtility will earn its allowe<1 return. Fit%tEtrerg.y and
AEP-O41io argue that tFre SEFT mechanism presents 'the pioxpect that the t]ectric utiiity
may be requiied to return to ctastomers that portion oE earnings which is deemed to be
"-significantly excessive" and that reqnirement is not lbalattc.ed out by atty ctffsetiing
mechanism applicable in a period of particularly Tow earnntgs. '11ms,. FirstEnergy

FirstEn#rgy ESPcase, Tr. V aY3o{Cktober 22,2Q0*tht'stEfmrgy-Reply 8ri
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tozaeludea t.hat determining The proper rate bf reWttt ani3 the S>yEP applicatioi3 are
fandametetally diff.erent. (I?irstfineygy Rejtly at 4=rs; kEP-0hio ;Ilepl_y at 643' Dttlge' Reply
at 7),

4.EP-w(Iuo responds that Customer Pardies' proposa"1 to use a 200 bast's points
piwmium to the return on equity is a rnis&uided cornparison to the adder ussd,b:p FERC !a
incent uf9Iities to invest in` uew transnvssion'Ifne projeets.- AEP C?hia reasotia that ft
adde= usedoly FpItC risnoz; by defirdtiau, set at a significati.tl.y eszcessiye;level, butis`t+ased
on:a tradifional just aMdxeasonablg s#andard. pintl^er, l'cEP-f?hio suiinise; thattlYe use of
fhe FERC adder owerlonle^ thg S9EI' staflatory sequirement to establish the threslwld foa
excessive earzangs based wzFmatchingthe buslness and finazteial risks's.a.af att electric.utility
te s gronp of 4omparafile companies or chan:ge with economic conditions and the
pet"farmarafeoE.cotstparablePums. (^EP-©hiS^R^ptyatl0:}

disagrees with ft Staff frrdpDsal, In Duke'.s 1$P case,.'D-u1ce wikness Rose
ree€3ti5mend'eci ii`sin^ a 95-percent cotifitlence leve"1 or 1,4standard tievlation's a`ktove the
mean,12 M. Rose Advocated using a comparal3le gs9tip that.is weighted by -iaaditionaily
regtil00d utilities aMnd fuRy suzn-rey,ulated industries. Dulce believes tills:i'g the theeshold
that deCules ttle level of earnings that'is {"sigmlicautly rexeesslve." l7uke st9nriws the
Iegislature lhcluded the acijectivae ""slgdficarifll+" ar otder to avoid captufng; sXHxah"ons ia
whieh earnings are just somewhat higher tl-An average. h+5t'hout a threshold at the 95
percent confidetrce'teuel; itis difficplt to'conclud'e that earnings aresigni£itantly e^seessi"ve.
Tn response to eustomer 3?arties' support of 200 basis points a'Irov'e the mea,n agproach
bP*L pi"esentsthat twostandu tleuiatiotrs is a:more=approprlate.thres'hold'forsHEPanei'
would result iin only thos;e coinpaziies that truly have "slgnfic-ant7y eXCessive e$rnYngs:"
(Duke Irqlial at6; DP*l.Tintial a€Q; T73'"+^rl lteply at2)

cklso, Dula argues=el'FA 5rafl's Ittommentlation, wliieli:xt attributes to FirstFv
fl5a!iess Vilbert, disregards, a significant qva"Iif`ication made by Dr. Vilbert

^,ecommendeel r:onfid.ence '1eve1 wotirlYl '>ncrease ftorn 12$ standard deviatioxra if a
comparable gioup of companies is lisited to rggtdated elecAvitc utilities f.or purp9ses pf
calculating the 5$ETU For thts reasotr, Duke ccintends tlraf the CbmriLission ahodld
xecogiitze the imp'att of the co^fttposition qP-the compar`able group in the determiriatiott of
the confidence level. Dulce :interprets Section 492$.=142p)(4), Revised Code, tq requixe
electric utiIlties and other publicly traded companies to be part of the comparison gronp,
wik}i a°commensuddte standard deviatlon abovethe inean. (Duke Initlal'at 6; Duke )Keply
at 6-`I:),

U lAakefi5Rc^.Dkea7'estimanyofDukewitness$oseQvlg'32,2'
'^ :fiiistfvecgy:F3I^case,.T)irect3'eslimonynfCGilt^eckQuty-37,2Q06¢;::
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I3P&L's eomments fc>eits on the w4rd "sipificantly" and suggest that the
Commission flnrk stgnificantly excessive earhings ff an electtic utllity eam ?nore tban 2.00
staniiard deviations be,yoitd the average of thecomparable comrpanies: DP'&L not'es that
Vr"1lrert's testitnony i..̂ epresents that two etan"dard deviatioSis ivould resalt in 2.3 percettt of
the compamies im filie sample having earnings beyond the tang.e of reasonableness and,;
therefore; demed "significantly excessive earnings." In light of Pr, Vilbertxs
representation, 5taff'"s recommendation of 1.2$ standard deviations would result in 10
percent tif the comparable companies.' earnings beyond the range of reasonableness and
theii earnings excessive: DP&L argues that the Gest is for "signifi`cantly, exeessive
earn?rfgs° andr thus, should not appl^. to lCl percent of ttre comparable cempanies eaeh
year; (DPdzT, lnitial at 4) lnst.e4 l:1E$tLalso supports that two standard devtations is the
n7ose appropriate threshold for SEET and cvctul(i restiNlt in afirtding of or#ly those
companfes=tl at tnaly haue„signittcantty excessivevarnings:" (DP&L Reply at.2,)

AEP-Mo primarily agrees with the Staff reconrrnendation but suggeyts that ttte
7nuitiplier:for t"he standard deviation-based adder shoultl be 2.00, t'etl'ter than 1,28 as:the
Staf{ prpposes: The 200 standard deviation le.vxl, which correspoqtls to ;a: 95 percent
conftdence IeveS, is a more commonly used ztteasure of v}tat is s3gCii#icantly atiou^ {nr
bi,low) the inean than is =a 1.2$ atattdarYl: deviation'lec+el (correspOridirig to a 90 perrent
confitience level)1¢ (AfiP-C)hio lriitial at $.94 3As diseaissed m deEail Yn its iruttal
cotrunents, Customer Parti.es admonisli Alil'*Ohltr`s pzoposalfor-a 204^Standard dev"on
adder, which by Customer Parties' oaleulations wouId. yield a'78.-9 percent return on
eqirity,, aa unieasona"ble on its face and another exautple of why t'lte statistical method is
unredsorrable and sltould berejected. (CustvtnerParlies Reply at-28)

FirstEnergy ecplains that t'he Staff recoznmend'ed, rnethntiology refl.ectr the rnaak
conserivdtlve acceptable statistical contfdence level 4 90 gereenk, FurEher, First&oTgy
rtotes- ftt this method and corifidence lev.el, assuming the s5rnp7e group woold intlude
companies fr,omxnSlustries o'ther than theeteetiicutility industry, reduces the prospieei ofa
"faYse positive" result -[+i:here the SE+E.I' would i"rre,ctly identifp the eleekrie utility's

'tes the likeliCraol of unpitsing atearnings as sigr<iftantly exoessixte, and niitiga
^ 'a atilliasgiiiinetEic risk upon the eleetric ttdities with ierdard to the electrics utilit,y

acfually earn the retum alIotiyed by the Comixrisstfortrs However, FirstFrlergy poilds out
that if the sample ofcomparable cotn`panies is more restristi.ve it would be appxnpiate tp
use a fiigYxer conEidence Tevel of'r)5 petRent or 97:5-percent. The ldgh7ee confi2lertise:level is
aPp'bpi'iate, as FifstEnergy reason's, smee there is less variance in dfstiibution of rehitns
within more restricted samples arid; therefote, the dartger of fhe test restilting in (dlse
positives is increased and niay yield an ineorrect implication of significantly excessive

14 A.ryg2Mfo ESP casea, tKrece snd Rebutia7 3estbnon.y4f AGP-4hio witna®s,te1@khija Unty,31. 2ifm anil
°DecemTaer 8, 2U©6). .. ..

15 'FirstEner^y FSP czse,Com]Fanies' Ext^ihfk8. TNrec^l'esUxnoitY of PJt§kEirergY wit>v^sYilirPSE at:14 24
:Qu]y 31..?aFl8).
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eaixuhgs:'o 19Iozeover, FirstEner$y eiiiphasizes that 1ie}*ortd the rnecharitcat application vf
a rnatlreutatical test, Seetton 4W.143(F), Revised Code, texluires the Cozititsission to
s'onsider the rapital mequirements of future comaatted investments in Oh"io. (FfrstEnergy

Initial at 4 5:)

Nlith respect to the appropzzate."backstop"1evel,=FUstEnergy and AFsP-017ioconcur
in;v'tafFs recommend:at'ion to adopti and,the rationale-'f°or iznplementing, 2M, baals:poin4s
as a arunimum, inarement above the mean retum for tti2 eomparabli t?ompanies as a
"baqksto,p," jFirstEnergy Tntlial at 5 f^EP G^hfa Z?dtii13t9q

Sta€f's propsisat'to use. 2470 U.4is pssint" rather thart ttie 1245Quke- bP3ieves thati,
stattdatd deviatir'in is appFopriate "rn difficult ecS^honeic times ^1'luke Inittal at 6). Dk'&L
recoinmer^,ds that the el'eetric utility`s regutated return pn equity estdbTished in its rrttist
recent rate proceeding plus 30 petcent, be used as the appropriate bacT:stop for
determining signiflcantlyeccessive earning8 (Dl'&L Initial at:4-5):

Custorner°Parties state that DI?3rL'5 re.cotinnecidation is notbased ortthe companX's
testSmonl in its BSP or any Dther caseand is, thus; witltov,tfoundatwon: Furthar,;Otrskamel
Paz'ties request dlarfficafion of whetTter the 30 perc:ettt is an adjustment n4ade as a
-percentage of t'he tsta'hlisfied return. on equity as zoppased to an adjushnenb of 30
pereentage poiz3tsover tlxe^wtablist+ed return onMequity, andnotestthat thgestaT3lisfiedxate
oP' retum oa comms7n equity foa mogt uf t3hitr's electric utilities was ^est',iblishecT in rate
proteedings ten to 15=years:ago mid have'little relevance to the cument cost of capitalanx7:
economic eorndition,s: hctonlinglyK  Customer Pazties oppose Ll$&i:a badestop

,r,acommendatiori, (Cust9mer.ParNes Reply at 27)

Because the coYnments receiv.ed in response to Rorommendation intettwene with
the eomments received inxespora* to.Recotnmendation 7, the Gominission'8 finding v+sth
respect to gecammendatton 5 will bg-pmvided in thextiscussdon of its fisYiiings in response
to Recommenda.tion, 7 so that in..tezested stakelioTdesa have aeoSaes;ve syn4psrs of the
mdYhodQlogg establishirrglhe SEh7' tliteshold:

"t'kat faceStaff Recommendat7oris 6 an„A- 9- How, ahould comxw
comxaarable business and financiai risk" be detertninedI Ho^c ^kould the
nar.^°in'oa nf .a r[>mnara#ste emnbarty ]le...,8tliu$Le°FI to cOnYlYenBate for the

financia3^sk differeuce assoc^i3^d »%ith Gtietti#fereneein eanital striicturea2

In regard to the aiethod for tcacnparable group sample se}eetion,.Staff suggests that
sinee different companies are structured d>Efe=entTy and economic cundfiona will vary
over time, the eompsraTilo group samples should vtuy cas'e=to-case. Wt3ile leverage-can be

16
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n.aO aF s faetrir in the ¢roiitt se"fectiiort, Staf# hA3eixes that not=dorflg so artd adjtiBtiitg the

retnrns for`the coen^arablegtoxtp com^ries=ispreferabfe, as tnis enaoies.a targeresn^ti t^ g.
satnple to be:usEd. A large'r eamplee et tatiles greater validity forthe results. Staff woutd
leave this clzo"tce to ft discretion of the Applicarnt couipan'ies as doing so wcanid be
consistent with the caserliy=case group selee.tlon pblicy and because ttie le:verage
considerafionis af secondary significance:

't?F&L agrees with 5taff that tlte comparable companies should vary .on a case-by-
case basis to reflect different company strnetutes, business profiIes, erid ecotfomic
conditions and thetthe earni?gs ^of the ekunparable coinpanies ma.y be adjpsted on a case
by^ase basis to account for. dif#erent capital, stnictiuars consistent cvith peragra,phs'(1:) and
(!) of bectlonr4428,143, Re'uised Code: (DY.&L.3nitial at 5-6,)

,AIiP=©hzo generally concurs ya:th statf'srecommektda.teon an4 vbservations and, ii3
partfcular, the.recamntendation that the cff.oXceforse]ectiitg thecomparalile-.p,-t'oupwould

1'` 1):I:P-0hio [nitiai atbe at ft diacretinn of*the electric irti]iiy (AE

FirstEnerpy suggests that tbe method for sulectng cornpgable, companies be
unifoaniy applied t4 all lJhio electric utilities'pursuant to the process seE out in the
'FirstEneFgy ESP cases. A uniform seltcflon methotl, according to PtYstEnergy, zeduces
potential tincertaint}r in t1'+e application of ft 5£9T fi^om year'to year•and fYom-electric
u,tility to electric utility but alluws; if the sQecifiti c1rcu'inshtnces piesented "ytistify, a
deparivre'from application of'the tuiit'orm melltQdolopy an a.ifutited b.as9s: (F-irstBnez$y
Initsal5 6.) FisstEnergy advocates :the comparable toml&uues seleetion pmcess. presented
by FirstBnefgy wittie:ss'1r'itbert in the First$neaFgy 1SP caseP

l+̂'rat)inergy also.srtpports, as advocated by FirstEnergy in its EfiP proceeding and
rntrstr,reaent dis'naNt*tiomrate csse the5tafif recommendation regarding thefinancYal risk of
eomparabloccFmpanies and notes such approach fadlitates-a larger sarnple nf comparable
compaxues to be used, which ianprovesthe validity ol"the results. (FWtSnergg Ittttial G:)

Customer Parties and QPAE note that Staff or'iguia)ly advocated that a single
siiethodology for seleetton of comparable cornpanies be used. £or all electric rltilities:lx
Customer Parties and QPAh contercd that selecEian of the comparable group is cri>rcal-for

17 Ifitgtgpergy :W ca€e. Aieect Testimoity of Viltiert at10.14 quTy'87. 2Ue6), bC. VilberCs metbodotogy
may besummarized as Joitaws. (i}deternune.#fiaE theicnmpanies havx business risk e{id'tTpr=fo'that:of the

eleehjc uL'Tit^ selectjrrg :(ej companieg that opEratein mdvstriee.thatrety anm,>%hvork of asaefs, to

provide serviceb to a cw^tomer mtx flrat:includes nesld'enlfa^ eommeecial and hrdusG'1kt`casa?mera, artd

(b) th€ casi?^iatttes havelugh capitat citenrslty, {2}.adJp&t tocdiffercecas-iritn"}9ifs1 stYitehire^lfplpdjaSUng

-the measure A+f ?eNtrtl ori capital: and (3) etEttxinate companie@ tltat (a) have a ccedit rating -befow

investmettt :grade; (h) fotieiQa cQarperi'tes•W, and (e) the aseGeasuy 9nfcrar)tpon to mixtpvlerhe ayx.et

kumover measue.isaotavaftabfe:
lff ,qyF_qtuo ESg'cases,lJirect'Testimony of 54aff tirlhtass Cahaan-(Wovember 72AO8):

64



09-86-EL-UNC -r-^

rtwa reasons. Pirst, setec.tion of the cqr pparable group determines the inean (average) xate
of xetvrn on eg,ui#yy Nnd, secPnd because the com able group elsu determines the
va^bility of earn"ings from ^ahieti the statistiea)stan azrd deuiation'isderived. `Gus.tomer

I?aities argu2+ that the TwonnYltended biithod vFt1t ieault m unteasonabTe retutrn on equity
}fuesholds. (CustouzerParEies'Iriit#trLat4,12; 4P1tE Reply at 45; Tr. 40»41 .):

Custors[er Paraies !#tsist 'that a common nxetftodology .for flte . seleeiion of a
eortipaza"kfle grotip of compantes iaessetfli'al to tfte SEET: If, asproposetlby Stgf,'t7iis tsspe
is d'e_cisked ort acasa by-case basis, Cirstomer Partiee atgue-that tWs O'pCct ctf the 5h'ET

4ation,36iA zssen5alty be.a mirri rate case,. Customer 1'ariies propvRe the tnefi:hodtztogy
`OrC witness Wooirid'ge in the eleetric utility E5P cases be implemented for alld 7iy. .

eleettTe-trtllity SEET"proceedutgs. { 'trstomer Parties ftti" at13; Trx 43.)19

AFsL'-Pliio assetts ttiat Cvstor3ter Parties' comparable:.group selec}icm prosm is
flawed to the e,ctt;nt that the pribe"s 3imits eomparsbte firms to ortly tttose with the
charaeteristics of other elecimmic iiffiities, contrary to the laiiguags tif Section 4928;
tRev'rsed Qode, and falls to ounsider the bwsiness and risk eharactertstics ©f the electkie
utility. Thus, AAi=DKo points out that C:ustomer Parties proposed seYoctituk prvicess
r2siYlfs in t"tte settre list of compar.aCslt finns for eaCh Oh?o electric titi[ity and, ktterefore;
as`stunes that ftie risk of Firsitnergys eleclri.c iYtiiiTies, rdhich are instilated fcotltg'eaieratiott
and transmission risks, is equivatetit to the risk faced by E%EP-Ohio, even thougli AEP
Qh"to is not irtsulated from generation and transrrtission risks,. Aceordiltg]y, tl'$P-0hto
eontinues .to support e i^ase-byease approaeh.to applying tlxe bhET meEtYp2iology to each
eTeett^ietitility, inchiding the determinatfon of the cotxtijSaiab)e group. (^FP=OStio lteply
1

fn reg"a to.how the earnings of colnparable compazi'ies shotild be adjusted for the
fitta.ial risk difference associated with the difFerettce in c.apftal structtue, f:ustomer
Parties assert thereis cansert&us among fhree (^ffhe experYswho ofterenl testimony in the

P3' ltEROhio ESP Eases, llirept TvstimMy of M-C rvitnes3 VdpplricYge (October31. 2008). Woo&idge'a'
metliodolagy7atay be summsrtzed'as fii(taws: (1) IdeR4"fy a Pfoxg gropp c'f eleciric qH)itie3 tlsat mvs4
have^(e')-artmvestmentgeade`9nnd ret^;-(b) te^Txe^?enueleee tbdn=$a6$(llion7.f:c) ^ice7i^segiilsfCd
efeekk;revewe of'a't`:Le.ast•"25%y and (d)^athree-yeae lustory of;pay,'mg casl, d3viden89 (2) Identify-a^tist
"of busure'ss.ati?3 fi'riairctat risk measuieta aisure tliet, tli°e CpMpArable 17riY.ibe seCtor- co3ppsniee are

similxr to tl,e prorzygro¢p-of-e"kwirSe utilitiea. 7Lese.,l^us3nass^and.£marioal:r}e1c measu7'm are> (8) stock
pricehc'ta'(a a;eesure vf ,stijctc psice vola-tility)^ (b,)sasset tamnver laeo (measures capttgl tn,tanstty);
itsnulAun equSty ratto (sl^azehcider equity as, pehent of tolat capitativatitfit).' ao^ (d) no foieign
epmpanies. (3,) i3eiecm'u^-thrbuslnesemtdt^datriskmeasuresitlartifkda.bo^e(fieEa,esel^tivfnovef
raNo, aod eoaimon eQvity ratio) ftrrthe °gronp of elechitutiitttes. (4) i^s@ the betg, aseet°qtmover
ratio, and.coihaion equity ratios for tt5e proxy groug, of electric utilitib to aciefln tlie "antls of
companies in the Value liine ilatafiase. The resvlt was 64 comperable compaziitis, 44 of whicfi were
eleCric utilities. (5) Callate the m'ean (average) ROE for tl?4 44 eompagy comparable gioute• (6)
finully, adjust the mean (8aerage) RFiE:..for tHe 64 company cbmpaeable groUpfor the atuaf capital
structare ot-theC91uoelectrlcutillty being,examiured.
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E5P ratres-Dr. Woplrld"ge, D'r. Vilbext and"Mr. tfaig. Thae pio`cess. involVes corriput3rtg:t[xe

pre-)ax^ return on: capital for khe°com.para151e cRtul?ayiies> and thett,maldng adjusF?nents to
reflect the diflerence in the benchmark return onequity bassd on the capit.al s4xucture of
theOttio elecErie utdity relative to the average of the cotn,paral9le pulilieComparsiea: Dr.
4Yoolr3dge``s three-step process ko tnake this adjststmenbfnc[ttdes:

(1) Compute the average pre-tax return on tolal capital for the
arable group of pub3ic companiesr usutg the average
i on eqUiSy, debt/equity per'cegtages, income tasirates;

^-term debt costzates;

(Z-^ Campute the pre,-tisx returrt on eqUity for the ahia electr3c
uiilifq using:-4^ tfie average pre-taiz ietfirar ontotal'capltal f;or
the compaxablexompaxiiesi and (b) tlie indiuieliial d4ktt/eg}iity
pereentages, income tax rates, ancS loug tenrndelft cost rates of
the f7hio elechnc utgStyy and

(3) CQm,puYe the after-tas laerie1nnark retum oneqttity foi i
electric utility using'its income tax.r4w

,Customer parties assert that.=using-07 data, ilr..'Nl.oo}rtclge`s nietfcodologi! results
in a comparalTie group with.4 mean retuza on;tVdty of 11.37 percertt and a retatively
stakile;standatd deviatirnt of 4.^. By contrast, Dr. Makhija's 2Qp7 compara^le-growp had a

mearn retu'rn on equity of 13:91 percent ar+id à standard dev3ation of 32;5'1=. 'Phe 010C and

.PirstF,nergy witnesses both determitied a similac mean return tire.tqurty (11:V pereent

versus 1^.91 percent). 'Customer P,trties tpcogsize that the atandard deviation of- the

QQC^s and A»-GYdo`acomparableSroup was svidely diEferent. 4.52 ccersus 32,51. Wlaich
dorttunstrates ivhy statistical stanrdard de¢iationappraac"h to S,E*E.T caYUtot berfil'red upon
forprotecting customers undet the statutory sta#idarcl. (Custonier Parties Iruti'al at 13-14.)

Custonier Parties acknowledge:tlvat SB 221 explicitly states thatthe capitat structure
of the electrie utility should. be considered atrd accounted for irl assessing the SUT.
Howev.er, Customer f'grties are concerned tliat the 5itaff recommendation makes
consideration of the capital stxuckure a secondary consideraiion and a7w4hat it shonild not
be determine3 un. a case-by-case basis: Further, as stated previously, Customer Parties
ob)ect to eaeltelectric utility:selectin'g'the tomparAIe.:group of companiespursuazat to i)r:
VillierPs methad smue the statute iequ?res tfiat leverage (i.e., rat3a of abmmon equ3ty}
cnnsideration lie. giuen primary and e^cplitit mzisideration in the goup selecqoti prtx'ess:
Customer ParEies assert that PirstEnergy's proposal ignores the7everage consideration in
the satcnple group selection attd instead adjusts the resulting return: (Crx9torner Parties

Reply at 19•2Q^:)
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Lastly,,,vlu`le Cnst9;ttter Parties ar[d. T?lrs^ both support a uniform statevtide
methnd foT detema'irring conVarable coiripanies, Custtam'er ParCies argue that_the mekh«1
pxopo'sed by 'FitstEnergy Ts llasaed, unreasunalile, ana ar'liitrary and includt:s no risk
xneasures, 'Clrstomer Parties claim that if the Cbnonission believes that tkhe itistrihution-
only FirstEnergy ut'rlities are less risky than generation-oawning utilitfes, then thatfactor
can be accounted for with a lower basis point prenrfant abowe the b-mdul -ark zretom,
{CUStomer. Parties R*y at19-30;)

.g C,mK^ Pxmes" revresentation that 13r. Wcxvlridge, Dr,
Vilbertand 1wlr: IGng "provide lnuch the same metltodology" for'making the #djustrnent
to aceourtt for fin®xtcial risk. Pf'rsttnergy atates tMt tlteie is coneirYerabie dtfference
betweeq ft, mechanistu piop,osed by Br= Vilbert and that offered by L?r. 1.MooTfidge and
Nlr. "g: as Stafff wiinessCahaan rmttgnirxd:,* T'he unifttrin. metltoda.Iogy for seleefionof
the toiiiparable cotYVpan+e5 as ar^vacafied by Dr, Wooltifige is amisswfth sihortcomings and
clefirieneies^ as FirstT.tnergy allegedly demonstrated in its bilefs in its ESP case. S)P&t,
asscits tliat a contmon methodoloW,fails to recog!tiae that each of the Ohio electric ut0ities
lrave differant fit}ancial a`rd business risiCs. Furrther, F'irstEn,ergy, A$I'-t?hio, lluke, and
DP&L mote that Custottcer Parti.ea.` critticism overlohks tTie fact that iutder Secliun

4928?-143(.'F), Fteuised Code; the electric uEility b:eazs the burdes af proof ori the SBFs'T
detenztination arrd that it is the Corntnissfbn that will determine if the burden 1s2s been

sustained. Pirst$nergy reasoo.s it is procedurally custOn?aryfor tbe party wiflz theburden
of proof to present ifs .case attd prove its inetliodoiogy with tlie acErtre partfripad"an of
interested:persons. Further, AEP-Ohiir 13o1nts out tiwt tlie eletdric utility cannot d'3t;tate the
tQmparzble gro #p of compazdes as the stat ute sets forth, the:basis,for evaluating fhc,gtotrp
of cpmparablecompaniee. (PSratEnergy Reply-at 8-10, AEP^Ohin Repiy=at+6-7; Dulce Reply

at7-B, bP&,l. Rqply at 2-3:)

At t'his tirnc, the Commission declines tapmdetermine which compan9es shall be
iiuluded'in the "compardble grssup" in determiningtheSpET. Because°each eiectric utilit,y

is uniguc, and eonditio,osure cbnstant7y changirig; the Commission'does not believe 3t to
be prttderet to establish a comparable groop proeess now-which may be subject to rhange.
Al1 parties erAnot.vledge that, at a minilnum; t'Lmm may need to be "tweaks" to a
comparab`le group, amongthe compaqies and nv.erfime, if ttie group wesepredatetntined
nuw. The Commission also notes that it is the electcic ulility t'frat will bear the burden of
proisf of demortstrdting that its preferred compai`oblegr'oup is appropriate. Asw?th othei
cases wherein earnings qre consitler-ed, it ia the ComFnission that will rnake the final
dension as to the apprapriate mist of colppanies comprising the "comparable pyroup."
`1fceref'ore, the Gvzrtitn'rssion will decide tlte comparable gr,oup on a case-bysase'basis each

of ensuring that the comparable grQup reflects car-rentyear. Aoing so, fnsters the goal
g,eraeral market condifion,c-and that of the individital electvic utility.

a ,y ESe ease, Tit "ya4 lat at119 (L7Ctoher2% 26118):
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Staff Reconunendation 7' How are "sisrufieantlu excessive eaniinO" to be
z4eterrnintid as that ^tu^ase is, used in tke third sentencee nf Section
^I928 S43(F^, Reviaed ^odeP^_

-Staf£ recotrimends thaheignificantly excesdve eazriCrrgs:lre rriea'sured 8y whether tTre
sarned retusn on eqmnon equity o,# `tlm electric utilit^* ^ sigmfica{tt13' in exce^ of the
retu[m on comnson equity that was e2med durft, dte same itexi.od by publicly traded
clJmpanies, ir cluding utilities'that face comparabte businessalnd finaricsal risk, with such
adjustmez4ts for capital sftucture as.may-be appropriate.. StsiE endorses the c¢sftcepT that a

AShe standard deaiafion above the mean ofvnon equity tnexeess of I.2$ tuwretu;p on con
a comparable grottp ol cstmpan%es sliaatL"d be defined as eamings sfgcuEicant;,Y 1r< exceQS,
eXeept%n a loWearn'ings environment when 200 T:Fas)s points cotild be;substituled.

ttka'-Ohitz agrees with the SWs recommended a,pproach; hotit?ev..er, as dis •euss.ect

abbve in RecctnpnendatidznsE5,. 6, and 9, regacding,#hedetuufiqrt.v# s'igKiiEleantly in exeese
of the retuin on coittmonequity,° -antk Got3isparable companit+s, AEP;C}hi9 prAtiost,'s that
2.00standarodeuiations, rather,ihan 1;2$ standarz, d^iaUotu, shot{£d`be used as the adder
to determine 4he thresholci fbr signifisazttl}fieECessi^re earnangs. i7P¢cL agrees ^+it1s AtiP
E^isro't rlaims airsi,iecornmendats2an on tliYs isstre.- (7tiRP-ohio Init+al ar1Q; DF?z̀L.Reply at

Custonler parties disagree with Starsr xWommendatiost on ttus matter„ arguing
instead'fhat a 200 bas'ss point premium3above the.mean return of theaom,parable g=oup is
appropraate ar3d s2iaiitd also tezbgri:ia.eupcoming maj.or capital ^expenditures of the eiechac
utiijty, suttjuet to certasn conditions precedent. (Customer'Ipartles Irutial at Z 8=4i :. 22; Tr:
^9-39fj AEP-47,hio asserts that Customer Parties' proposai ?s" mis,guided, as the company
states in its comrnents in t.+egard to Itetornmend3tnbn5"3 and 9, above:: (AEP-C3hio IReply

X)

td§'its comments made with regard to R2cronmtendat?cm s, the

deCn4fion of "signantii* in exeess of t1^ return oncomrnon equitp "{FitstRnergy Tnidsl
at 46) At ft question and answer session, R.itst'IInergy .tnierp'teted Scetion 4925:14V),
Reu3.sed Cbde, to provide the Commissionwith some diseretiori to be used oha case-by-
case kaeis to;adjust the earninps of'the eYectric utility in comparison to ttte comparsUe
group (Tz. ;3940),

Havingfully considered all the cornmentszegard'vig establishing ttie ttireshold and
in consideration of the tTjsSfeEion atforded the Commission in 8B 221, Che Coaunission

21 The tbtrd-sentencc ot9eclioa 492&xL"43(P.y,I€evised Code, s%ias:
,^Jfip burAep of grao.f E4r ?leuronstratutg that.04pia^;c^nUY excessSpe eaawig8 did nnt oocur
shall.he on tfir4elii`Iric iliGtcilaufion tltilitg"
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coneludes that "stgnificaritly :excessive earnuig9 should be determined based on the
reasonable jucfgmentof fhe:Commissiort on a case-by-casebasis:

The Cp?Y+xnission ztotes that witisitt Qhao's electr7t tY.tilities, theza is st
vafiation, ineludirtg, for example, w.he"titer ttie electric vtility provides teartxmission,
genara#iori, and distribution serxi.ce or uady dishahuticart service: For thta 3eaeon, the
Cor%irnission wi71 give dsae-consideration to certain factors, ineluding, but not`lixnite¢7 toy
the eleclzic uO-Ws anost seeently authortzed retum ott eqnity, tEre ele.ctttc utiUl'g s risk,
irtel^cti^ig the folid'cuntg: wlsether: `t[ae electric utflity, downs generation; wheefier the ESP
inclaides a fuel and pu:rclhaaed power adjtastinz,ttk or other simiiar adjustmente, ttre xate
design a^i4 ts) sc±hich the eleetrtc zztx`iiE+y ienlains spt*t tv x'eather and^onomie

xapital carruaitments: at^; fe capital r,p q^oncentSi iridicatoXa. of nranagemen^
pert`ormanee antf benehnYairks to atlier Otilities,and uuwva#&sn and fnc5ustry IeadersTup
roxftli rpspeet to maating indust^ shallenges to maiirytain.attd improve the:.c4utipetftivvoess

lhin s ecpnoxny, inctud)!tg reser+rch and development expeniiituves; rnvesttttents in
advazccedteduiology, ati3uutovatiuepractices; and the:0xtentto which the eletti'ie utility
tras advanced state policy; We tlietefore, dirnet the electric utilities to include tfue
infomtati'on itt their ShETfilings.

Whiie a z}urnber of cornrztenters request a,brfglit linestai5sifcal.analysis test:€or the
evaluation of earitings, aizd the Comm9ssion agrees that st8tistical analysis can be one of
manyuseful toqls,,utdizing on.Lyo,statjstical methRd for esta:bli3hing the=3a1' ttneshold is
insuEficient'kry itself to meet the elechic utcliws burden of proof pursuant ta 5ectisin
492S 143(F), Revisecl Cxtde Section 4928.543M, Revised Code, places on tiw utitity'khe
'6n>Ylen oE proof for demisnsftating that si.gn?fica`iltty -excessive earnirigs did not oecur:'

PassinW,a, stati;sticaLtest does nat ;^r.ar3d opitself, demMstxaEe thatsexcessive: earnigsn 41d

not:accur. The statute reTuir.es mox-e frozn the utilities to meet the burden 2t pzoof t2rat
excess eaxzrings dFd nat ozcur. The Commisston rAay use a.,skandard deviation testas one
tnolby whictx to deterri`uie w'hether anAemtrlc utility had sigutleantly excessive earnings:

Hqw+ever, the Conttzii,ssiqri is willing to r%-,Ognize a"safe harbsn'"nf 200 basis points
above the mean of the comparable grcaup: Tu tbat end, an,y'-e].ectric utility earniflg less tlran
IM basis Foints above the rnean ot the comparable group vnll be found not to have
signif.icautly excessive carril

Staff interprets "in the aMogate" in relat3on to the adjushnehta resulting in
sigpificantly excess eanaings to rwean that the tatal of all the adjustnents created, by the
im.Rlementation of an FiSP is to be essessed for its un.gact in rletermining whether-'tlie
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eieatic utilitp, auhieved a- refiurn on eommori equiW 5#gnificantLy in: euCes's of tlic earnings
^para3ale compar¢es.

Lustomet Farts'es cite the taftguage in Section 4928.143(4 Rewised'Code, in support
eir arguments that> (1) an electric utili#y's SEET relund eicposure is limited to the_

aggregate amount of t"he ESI'rate ad,justment the elech?c utility receives, and exeludes any
l 8` ee; and (2) the curnrti aeexcess earuings which Fesuitedkom soznething other than tha;E9F

level of the ES1' rate adjustment is subject to refund (Custorner Patties Initial at 18).
FirstEnergy, AEP-CShio, and Duke argue that the Customer Parties' concept that "in the
aggregate" is also "cuFnulative° is unsupported and inconsistent widt the statutory
direcliv',e of a'pplying the SEET annualty, based on the language 3r# Secti4n. 4^8:1^(F};
Regised Code, attd,modifies-fhe Osnera7 P.ssentbly's design fOAET (Fir'stEnzrgy Reply at
'l0; A'ERDhio Repiy a11-2;I3uke Reply at 8). Further, AEP-C)hia argues that tlte inherent
tJaw im C:ustouier Pardes" argement is that the earnings fz9n the first-yfiar of: ant ESP
would be subjeet`to rehind in every year of the t?rm of the ESP, but adjhst`rnents tmtle in
the first year are not-corisidered in subsequeitt years. 'The ini#ial adjuc^tm.ettd; ABF'-ONo
ra.tfonaiizes, b€eontes a part of the base rate level for #he.neiityear. Tfierefore, A8''-0hi9
etu,phasaz'es that the proposal could resultirt returning to cansn7zters -2044 eatavttgs'in 2011:
or,later, depending on the term af the €5P. (Akd'-Oliio'Repiy aM)

A'EP-Ohio roneurs with tfte St?ff rec4mcnendation (2€&P-O^i3'aa Initia3 at 11). Euke
asserts ttiat the Staff's proposal is unclear and requests clarification (Duke Initial at 6-^=
AEdtL:e-ontends thatpursuant to 5ection4929-14a'(E)artd (P),. Itevised Code, and the iriterit
o£$B 221 the SEET onii% applies to t'he adjustmenfs made.I^y, ehe ESP. 15P&L belieues.ffiat
#he conlponents of an'eTecttic >rtilit,y's starldard service xiffer, appra^^rted by the Conuinasion
prior to t2t.eEgJ'; ate not sxtbjeet ta tfW-SEE'G as supported by dte comFalty'6 itttetpretation
ot tha Zegisl^tioa`s Final Atiaiysis. DP&L points+out that tlie legistakorc^s Fina1, ^tnatysas of
t;13 ^1 specifiealiy gtatesi "the pUCL4 trl^ast detem+ine 3f aii^ p'ric^. ad^usttnents, granted

inrexcessiue earr^igs foi the utilii3 "' and only if°"the adjushnent^<under tbe plarr ze4uited
ih tljG aggregate, d#lY in signiACanHy eXcess;ve,earnings, it must=recfuire the ntrlity tod xesu
retettn to consxiiaers the amaunt vf #iie c ccess by ,prospective adjustments " subject to the
electric utiiityes-right tti terJniisBte #he ESp aYtd file an P 112C7 immeclialely. DF$cL asserfis.
that the legislative anaalYsis dearly pF^ ides tha# the SEET appiies oniy to B^F created

adjusmnents to the standard seruice af#er axld, tlxerefore, Ceasons that the phlase `in trm
aggit;gate" means that the'adjustments to thestandat'd offer shotild be.Iqwwked attogetirec,
andnot byeack individiial caaaponent. (DP&L IniCtal at 5d:)

The Commission finds that "in the aggregate" refers to the tcrtal of any adjustments
resultingYrom the ESP as advocateci-by Staff. 7n ;act"dition, we do not eq,uate thepitrase "in
:tlie :aggregate" to mean "tumuTative^ as Customer Parties ax.gue: The CoriunissYon
reasons that to nialze the adjustments tesulting in sigaificantty exeesaive earnings
cuinulative wouid, as AEP-4hio argues, make fhe e]ectrie iitiiity`s earings from the first
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ESR siibject torefund in every yeat of tlie term of the-E$P witfiout consitleration
the adjttsiments made in the first ftear beiltg c6ns`'idered in subsequent yeais.

Furthe^attore, as ppeviously explained in rdsp9ose to RecoptTpendations 3 and 11, the
'4.'ortstnissio`n fintKs that the amount of ad^ust,nentseligible for refund will be the va7ue of
the adju'sl.metsta in the current year tut,der review compared to the reveaues'which wottid
have been collected had the rates frbm the eleetrie utflity's previous rate ftlan-stt^1 been in
Pr)ace. For these reasons, we adopt the xecontrnenda6on of the $taff as tn, the meatving. o£
"int$ie aggr-egate:"

dationl0; W-atmPChan9sm slaoutd
customer-s 6e antottcit vf exeega earn9nesT

'Staff ,recommends thah t#te Cainmission determine itt eaclt electtlo utility`s annual
SEE,T proc8edinga fhf `meehanisnl by which any excess earnings may, be returned to
Coaramera Dis would allow the t•woxnmissiefrt the discret[on, based on any unique
sititation c+t titne sertisitzve circumskance, to retom the inoney to customers as the
r~Qnxmission beligvea-appropriate, 'Ffie Conarttiss5im-wauld=i;1'sd have thi Iatltude ta return
the Fnoney,'in-Varylng tirne periosis and/dr as redu.c-.tiotts to dther t 1eetr}c utitity-isnpc gtd
shar.ges-as the C.d#nunission deeuts,'approprlate<

Customer Parties generally cocpur'with the-Staft' neciuntnendathon, but oxily4o the
extent tliA( "other EDt'J imposed chazges,r tneans charges affecfing custouter' rates and,
thus, a reduction of such. chargas= results in a. reduction in e.ustomet' rates. Custonter
Part[es eoiitend that aftet` a finding of sign9ficantly excessive earniitP, the'parties sitouId
endeavor to stipulateto the meehanism fioreturn:theexcess earnitigs ta Oistomers arid.3f a
stipulation ^nmot be achieued, the patt es shouid 1^ Prov!de$ an o}^pArtunity to psese^
tttezz?'espective position k4 the t on^nu ssFdn. Cu^bomer ParEies eontend that SFET refunds
may xaise a number of issttes lik tter=ailcFressed es a part of N1e eimuzrtstanrns of any giue[t
case ^ Frnally, G'^fstanter r'arties expres5 some aoncern with fihe Yecornntt^tdatfoh
regardng thc ^autmission's dis¢eti)tn #4 refusd over va^yltsg time periozls, Custamgr

Paes argue that cazslAktters s'hduld gek arty' ex^ss eamings refund as prumptly as
pbs5ibie without delay. (Customer parties Initial<at'^.}.

P:EP-C3hirs, UF&L<. and FirstEitergy agree wtth Staffs reea,mmetlYlation that the
prospective at'ljustments eliould be deterrnined on a case-try-case bassi^ DP&L, ho.wever;,
enipTfasizes that Sectioii 492&5148(E) and (F); 1€evised` God.e, does not charac[eriae the

g?qustomer Earties sta* fqr:mcamp►e thata SELt' proreeding-may ra3se the,foltowing.issaer, (1) Should

a ^9EET refund he bypassalile or non-bypassable credltt (^1 toVer aWtwt perlo+t of kime`attaut^ flte retund

bemade; (3} 5hould dbve'be ildereston.the unamottimed SEET refiin'd be7arree-and, if 90,atwhat.leue4"

(4^5hou.id,a-customeron discouitted`econontic developmennteontratt(reasonable arrangementar tmique

arrangement),Pomye-w a'xiditional diacoafnt through al3EB'1` re[undt arut (5) 5libufd anv SEE'C *efund
Hrstbeused;to pay:off monies owedbycustomets fu the elecliPa.nifWin thefatm of de€eriale.

71



69086-EL-ITNG `Z)L'

adjustments es "sefunds" atrd, tkierefe+reR pWOors-that-any prosgective adjustmRnts fmm

tlre- SpE`1' zepresent "tospeCfive chattiges iYn charges assMiated 'cacith provid3ng f,utuce
e[ectrac serviees. AFsP-Qhio cond#nds thak the caseby-ease detemueration ShpiYld be
addtesaed by the paaties atter a Coimmission detertn5na'ison of signifiGa^Sy eieeesstue
earnuigs•- Tfiis two-step pracses wofi'td enaFzle gar4es to a pmceedi to consider the
appropriate mechanisnm 9it the context of tiue amonnt of the aigni^cantLy exeessive
earningt. (^P&G initial aY^; AEROhio Fnitial at Sl} hEL' f}friv lieitiy at 14 35 FirstEr^gy
Initiai at 7:)

As each of the eommeentera recognizes, ilf an electric .utility Ps found to ]tave
sigsuCicantly exeessSve eariiings; such e deierrnmat4on has the potential to raise eeverat
'rssues; which are 1Tgtter sdc(res.sed on a caee-byacase basis. `por that reasovi, the
Cbmmissi.on r'nMy offer the parties to aSEEt' proc+eerPmg areasonab7e, PwitB d period °f:
time t4 propose.hdw anyeiccess vartaiitp shoi^d=be fetcirned,to.eti"stonter`, incitYdirig<any
bay-xiown ofxdeferrais:.

^Ii^E'its

It is, ^lielefone;

OADERE13> That pnrsixanant to the decisions of the Commissian as set foTfhilerein;

each electcic.utility's ea'rnfts be evaluate$,m accordance with this-t.?rdet. It is furew,

ORDERED, 'Ghat-C^.°fizect s request to ^vithdraw its amitial comme.n.is and adopt t}se

posi6oa of Cus^tcnzterP`arties in..iis arupialaad reply e©rnmentabe:gtanted, Zt is, further,

ORpERED,r 00 each elec:lric u.tility We its pmposed' SEET applicafion, in
accardartcew^iFcthecommfssto_is;cliFectives,by July 15, 2Q,1D, It is, turther.
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OItD;EItpSI?, That aoopy of tliis edUy be served npon all cotnmenEers; elecCie

distribuiion coinpatues and eleetris service, companies operatii5g in S2ltits, and ell other

idEerestedperscsns oEmcqa

THE PIJ$I:I"O UTt'LiTIFS^OGIvIMISSlONOF SjMd

Alan R. Schriber> Clpirtnan

Faa1 A, CentolVllaE

vzrit

Enkered in the )wurnal
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