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Notice of Certified Conflict

Appellant, the State of Ohio, gives notice of a certified conflict to the Ohio
Supreme Court from the Eighth District Court of Appeals, Case No. CA-96111, 96112
decided and journalized on August 25, 2011. On September 26, 2011, the Eighth District
has certified the following question to this Court:

‘Whether a trial court’s failure to impose the statutorily mandated fine
required by R.C. 2925.11(E) and 2929.18(B)(1) when no affidavit of
indigency is filed with the clerk of court prior to the filing of the trial
court’s journal entry of sentencing renders that part of the sentence
waiving the fine void.

The Eighth District has declared that its decision in State v. Moore is in conflict with the
Ninth District’s decision in State v. DeLoach, Lorain App. No. 065CD008858, 2006-
Ohio-4409.

Under Sup.Ct. R. 4.1, a copy of the Eighth District’s order certifying the conﬂict
and copies of all decisions determined to be in conflict are attached in the accompanying

appendix.

Respectfully Submitted,

WILLIAM D, MASON
CUYAHOGA COUNTY PROSECUTOR

By:_ Mw///—/

DANIEL T. VAN (#0084614)
Assistant Prosecuting Attorney
The Justice Center, 8t Floor
1200 Ontario Street

Cleveland, Ohio 44113

(216) 443-7800




CERTIFICATE OF SERVICE
A copy of foregoing Notice of Certified Conflict and Appendix has been mailed

this 29th day of September, 2011 to ROBERT MOORE 111, Inmate No. 572-298, Richland

Correctional Institution, P.O. Box 8107, Mansfield, Ohio 44901.

Qe

Assistant Prosecuting Attorney




Appendix |
Order of the Eighth District Court of Appeals certifying a conflict in State v.
Moore, Cuyahoga App. No. 96111, 96112, issued September 26, 2011.

Decision of the Eighth District Court of Appeals in State v. Moore,
Cuyahoga App. No. 96111, 96112, 2011-0Ohio-4246.

Decision of Ninth District Court of Appeals in State v. Deloach, Lorain App.
No. 05CA008858, 2006-0hio-4406.
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Plaintiff-appeliee’s motion to certify a conflict is granted. This court’s decision in State v. Moore, {lI,
Cuyahoga App. Nos. 96111 and 96112, 2011-Ohio-42486, is in conflict with State v. Deloach, Lorain App.
No. 05CAQ08858, 2006-Ohio-4409. In Moore, ill, this court declined to follow the reasoning in DelLoach,
which held that the trial court’s failure to impose statutorily mandated fines, even where no affidavit of
indigency was filed prior to sentencing, did not render the defendant’s sentence void.
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KATHLEEN ANN KEOUGH, J.:

91} In these consolidated appeals, defendant-appellant, Robert
Moore, III, pro se, appeals from the trial court’s judgments denying his
motions to vacate his sentences. For the reasons that follow, we vacate
Moore’s sentences in part and remand with instructions to the trial court to
resentence Moore in accord with R.C. 2929.18(B)(1). -

L
{92} In August 2009, Moore pled guilty in Case No. CR-525878 to drug

trafficking in violation of R.C. 2925.03(A)(1), a second degree felony, with a



one-year firearm specification. The trial court sentenced him to an
agreed-upon sentence of nine years incarceration. In its sentencing entry,
the trial court noted “affidavit of indigency being filed” and, hence, the court
waived the mandatory fine required under R.C. 2929.18(B)(1).

{93} Likewise, in Case No. CR-521078, Moore was convicted in
August 2009 after a jury trial of drug possession in violation of R.C. 2925.11
with firearm and forfeiture specifications; drug trafficking in violation of R.C.
2925.03 with firearm and forfeiture specifications; and carrying concealed
weapons in violation of R.C. 2923.12, The trial court sentenced Moore to an
agreed sentence of 13 years incarceration. The trial court’s journal entry
stated that Moore had waived his appellate rights; it further stated that
“based on defendant’s affidavit of indigency being filed, fine and costs are
waived including mandatory fines.”

{4} In September 2009, Moore filed timely notices of appeal in both
cases; this court subsequently dismissed the appeals because the trial court’s
sentencing entry indicated that as part of the agreed-upon sentences, Moore
had waived his appellate rights.

{5} Nearly a year later, on September 3, 2010, Moore filed a “motion

to vacate and void sentence” in both cases. In his motion, Moore argued that

his sentence in each case was void because the trial court had not imposed the

mandatory fine required by R.C. 2925.11(E) and 2929.18(B), and counsel had



never filed the affidavit of indigency that would have allowed Moore to avoid
the fine. Thus, Moore contended that his sentence in each case should be
vacated in its entirety and the trial court should resentence him de novo and
restore his appellate rights. The trial court denied Moore’s motions.

416} Moore filed separate notices of appeal and merit briefs in both
cases. This court sua sponte consolidated the appeals for purposes of hearing
and disposition because the merits briefs are identical and raise the same
assignment of error and issues of law.

II

7 R.C. 2925.11 directs a trial court to impose all mandatory fines
specified for a particular crime, unless the court determines that the
defendant is indigent. R.C. 2929.18(B)(1) provides, in relevant part:

{98 “For é first, second, or third degree felony violation of any
provision of Chapter 2925, * * * the sentencing court shall impose upon the
offender a mandatory fine * * *. If an offender alleges in an affidavit filed
with the court prior to sentencing that the offender is indigent and unable to
pay the mandatory fine and if the court determines the offender is an
indigent person and is unable to pay the mandatory fine described in this

division, the court shall not impose the mandatory fine upon the offender.”

{99} In State v. Gipson, 80 Ohio St.3d 626, 1998-Ohio-659, 687 N.E.2d

750, the Supreme Court found that “R.C. 2929.18(B)(1) clearly requires that a



sentenciﬁg court shall impose a mandatory fine upon an offender unless (1)
the offender alleges in an affidavit filed with the court prior to sentencing
that the offender is indigent and unable to pay the mandatory fine, and (2)
the court determines that the offender is in fact an indigent person and is
unable to pay the mandatory fine.” Id. at 631; see, also, State v. Mock,
Mahoning App. No. 08 MA 94, 2010-Ohio-2747, 460.

{910} The Gipson Court further found that although.the phrase “prior
to sentencing” suggests that a defendant must file his affidavit prior to the
sentencing hearing to invoke the statutory procedure for avoiding the
mandatory fine, an affidavit of indigency may be properly filed with the clerk
of court and time stamped at any time prior to the filing of the trial court’s
journal entry reflecting the sentencing decision. Id., paragraph one of the
syllabus; see, also, State uv. Shepa?d, Cuyahoga App. No. 95433,
2011-Ohio-2525, 4|8, citing Gipson.

{911} In his single assignment of error, Moore argues that although
defense counsel asserted at sentencing that Moore had signed an affidavit of
indigency and counsel would file a motion to waive the mandatory fine, he
never signed such an affidavit and no affidavit of indigency was ever filed

_with the court. Therefore, Moore contends that the trial court was required

to impose the mandatory fine under R.C. 2925.11(E) and 2929.18(B)(1), and



the trial court’s failure to follow the statutory requirements renders his entire
sentence void.

{912} Moore asks us to follow the reasoning adopted by the First
District in State v. Fields, 183 Ohio App.3d 647, 2009-Ohio-4187, 918 N.E.2d
204. Fields was convicted upon guilty pleas to cocaine possession and having
a weapon under a disability and sentenced to five years incarceration. On
appeal, the court held that his sentence for cocaine possession was void
because the trial court did not include the statutorily mandated fine in the
sentence. The appellate court found that Fields had not filed an affidavit of
indigency and the trial court had made no finding concerning Fields’s
indigency or his ability to pay. Thus, the court held that “R.C. 2925.11(E)
and 2929.18(B)(1) required the trial court to impose the fine.” 1Id., 97, citing
Gipson, supra.

{913} The First District found that “[ajny attempt by a court to
disregard statutory requirements when imposing a sentence renders the
attempted sentence a nullity or void,” Id., Y8, citing Staie v. Beasley (1984),
14 Ohio St.3d 74, 75, 471 N.E.2d 774, and that Fields’s sentence was
therefore void because it did not contain the statutorily mandated fine. The

court vacated Fields’s sentence and remanded the case for a new sentencing

hearing. Moore suggests that this court do the same here.



{14} The State, on the other hand, concedes that an affidavit of
indigency was never filed in either case, despite counsel’s assurances that he
would do so, but argues that Moore’s sentences are not void. The State asks
us to adopt the reasoning of the Ninth District in State v. DeLoach, Lorain
App. No. 05CA008858, 2006-Ohio-4409. In DeLoach, the defendant entered
a guilty plea to various drug charges. The trial court imposed and then
suspended the mandatory drug fines. Nearly eight years later, after it
learned that the sheriffs office was holding approximately $3000 that
belonged to the defendant, the State filed a motion to reinstate the mandatory
fines. The trial court denied the motion, finding that it lacked jurisdiction to
address the issue. Id., 2-3.

{415} On appeal, the State argued that the trial court erred in denying
the motion because DeLoach’s sentence was void because the trial court failed
to impose the mandatory fines where an affidavit of indigency had not been
filed, and a trial court has jurisdiction to correct a void sentence. The Ninth
District rejected this argument. It agreed that the trial court had erred in
suspending the mandatory fine because DeLoach had not filed an affidavit of
indigency, but held 'that such error did not render the sentence void. Id., 95.

It further held that any error in the procedure utilized by the trial court for

imposing the fine was a matter for direct appeal, and to hold otherwise would

allow the State to exploit the trial court’s error nearly eight years after it was



committed. Id., §6. This court believes the reasoning set forth in Fields is
the better approach. In light of Gipson, it is clear that an affidavit of
indigency must be filed prior to the filing of the trial court’s journal entry of
sentencing. Here, no such affidavit was ever filed in either -case.
Accordingly, under R.C. 2925.11(E) and 2929.18(B)(1), the trial court was
required to impose the mandatory fine and its failure to do so rendered that
part of Moore’s sentence waiving the fine void.

{916} As this court stated in State v. Lisboa, Cuyahoga App. No. 89283,
2008-Ohio-571, “Crimes are statutory, as are the penalties therefor, and the
only sentence which a trial judge may impose is that provided for by statute *
* * A court has no power to substitute a different sentence for that provided
for by law.” State v. Beasley (1984), 14 Ohio St.3d 74, 75, 471 N.E.2d 774,
citing Colegrove v. Burns (1964), 175 Ohio St. 437, 195 N.E.2d 811. ‘Any
attempt by a court to disregard statutory requirements when imposing a
sentence renders the attempted sentence a nullity or void.” 1d.” See, also,
State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, 868 N.E.2d 961, at 410
(sentence is void when it does not contain a statutorily mandated term). “A

trial court’s judgment over a criminal case is limited after it renders

_judgment, but it retains jurisdiction to correct a void sentence and is

authorized to do so.” State v. Simpkins, 117 Ohio St.3d 420, 2008-Ohio-1197,



884 NI.E.2d 568, 410, superceded by statute on other grounds as stated in
State v. Singleton, 124 Ohio St.3d 173, 2009-Ohio-6434, 920 N.E.2d 958.

{917} In State v. Fischer, 128 Ohio St.3d 92, 2010-Ohio-6238, 942
N.E.2d 332, the Ohio Supreme Court clarified that when an appellate court
concludes that a sentence imposed by a trial court is void in part, only the
portion that is void may be vacated or otherwise amended. Id., §28. Moore
challenges only that part of his sentence in each case waiving the mandatory
fine and we find error only with respect to that part of his sentence. Thus,
Moore’s assertion that his sentence in each case should be vacated in toto due
to the trial court’s sentencing error regarding the mandatory fine is without
merit. Likewise, any assertion that his appellate rights should be restored
upon resentencing is without merit.

{918} The trial court denied Moore’s motions to vacate his sentence
because, it stated, “[t]his court was not attempting to disregard a statutory
requirement and relied on defense counsel to follow through with what he
promised to do on the record.” Hence, it apparently concluded that despite
its failure to impose the statutorily required fine, that part of Moore’s
sentence waiving the fine was not void. We agree that in waiving the

- mandatory fine, the trial court relied on defense counsel’s assurance that he

would file an affidavit of indigency. Nevertheless, no such affidavit was filed

pricr te entry of the trial court’s sentencing decision, and therefore, under



R.C. 2929.18(B)(1), the trial court was required to impose the statutorily
mandated fine. Because it did not do so, that part of Moore’s sentence
waiving the mandatory fine is void. Accordingly, we vacate the part of
Moore’s sentence waiving the mandatory fine and remand for resentencing in
both cases consistent with R.C. 2929.18(B)(1).

{919} Moore’s assignment of error is sustained in part; sentence vacated
in part; remanded for resentencing in part.

It is ordered that appellant recover from appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate i1ssue out of this court directing the
common pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

KATHLEEN ANN KEOUGH, JUDGE

MARY EILEEN KILBANE, A.J., and
LARRY A. JONES, J., CONCUR
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DECISION AND JOURNAL ENTRY

Dated: August 28, 2006
This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

CARR, Judge.

{1} Appellant, the State of Ohio, appeals the decision of the Lorain
County Court of Common Pleas, which denied its motion to reinstate mandatory
fines and for writ of execution for costs. This Court affirms.

L
{92} On April 10, 1996, appellee was indicted by the Lorain County

Grand Jury on two counts of drug abuse, one count of falsification, and two counts

“of possession of drug abuse paraphernalia. On July 8, 1996, appellee entered a
plea of guilty to the charges in the indictment. The trial court accepted appellee’s

guilty plea and sentenced him accordingly. Mandatory drug fines were imposed



on counts one through four. These mandatory fines were suspended by the trial
court on February 27, 1997, and again on March 28, 1997.

{13} On October 19, 2005, after learning that the Lorain County Sheriff’s
Office was holding approximately $3,300 belonging to appellee, the State filed a
motion to reinstate the mandatory fines and for a writ of execution of costs. The
trial court denied the State’s motion, finding that it lacked jurisdiction to address
the issue. Appellant sought and was granted leave to appeal the trial court’s
decision. On appeal, the State presents one assignment of error for review.

1L

ASSIGNMENT OF ERROR

“THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
DENIED  APPELLANT’S MOTION TO  REINSTATE
MANDATORY FINES AND FOR WRIT OF EXECUTION FOR
COSTS BECAUSE THE TRIAL COURT HAD THE
JURISDICTION TO CORRECT A VOID SENTENCE AND WAS
REQUIRED AS A MATTER OF LAW TO CORRECT SUCH
VOID SENTENCE.”

{94} In its sole assignment of error, the State argues that the trial court
erred in denying its motion to reinstate mandatory fines and for writ of execution
for costs. Specifically, the State argues that appetlee’s sentence was void and that
the trial court had jurisdiction to correct such a void sentence. This Court
disagrees.

.f{ﬂS} Appellant was sentenced on February 27, 1997. The sentencing

entry stated: “Mandatory fines are HELLD IN ABEYANCE pending hearing

Court of Appeals of Ohio, Ninth Judicial District



or/SUSPENDED pursuant to the affidavit of indigency.” On March 28, 1997, an
entry was journalized stating that the mandatory fines in appellant’s case were
suspended upon the filing of an “affidavit of poverty.,” There is no record of an
affidavit of indigency being filed on appellant’s behalf in the trial court’s docket.
The; State argues that the trial court erred in suspending the mandatory fines
because appellant failed to file an affidavit of indigency prior to sentencing. As
they existed in 1996, R.C. 2925.11 and 2925.14 provided that a trial court could
suspend a mandatory drug fine upon the filing of an affidavit of p(){ferty prior to
sentencing. See State v. Gipson (1998), 80 Ohio $t.3d 626. While it appears from
the record that the State is correct in its assertion that the trial court erred in
suspending the mandatory fines because appellant failed to file an affidavit of
indigency prior to sentencing, this Court does not agree with the State that such an
error renders appellant’s sentence void. Moreover, the State did not cite any
specific rule or precedent to support its argument that the failure of a trial couﬁ to
require the filing of an affidavit of indigency prior to suspending fines renders a
sentence void. “Void sentencing orders occur when there is an attempt by the
court ‘to disregard statutory requirements when imposing a sentence.”” Stafte v.
Neville, 9th Dist. No. 02CA0001, 2002-Ohio-5422, at 7, quoting State v. Beasley
(1984), 14 Ohio St.3d 74, 75.

{96} In the present case, this Court is not persuaded that the trial court’s

procedural error was an attempt to “disregard statutory requirements.” Rather, on

Court of Appeals of Ohio, Ninth Judicial District



appeal, the State candidly admits that its attempt to remedy the error in appellant’s
sentence was motivated by the fact that it appears that appellant, eight years after
his sentencing, is no longer indigent. In its brief, the State does not allege that
appellant was not indigent when the fines were suspended, i.e., the State does not
allege that any of the elements of appellant’s sentence were improper.
Accordingly, we are not confronted with a case in which a statite requires a
particular element be imposed during sentencing and the trial court failed to do so.
See State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, at 926. Rather, the State
alleges that the procedure utilized in arriving at those elements was improper.!
This Court finds that any error in the procedure utilized by the trial court to
suspend the fines was properly a matter for direct appeal. To permit a contrary
result would allow the State to exploit the trial court’s error nearly eight years after
it was committed.

{97t Pursuant to App.R. 4(A), a notice of appeal must be filed within
thirty days of the journalization of the judgment of conviction and sentence in a
criminal case. The State did not file a direct appeal to challenge the trial court’s
ruling. Instead, the State waited more than eight years to challenge the ruling.

Because the State failed to file a timely notice of appeal, the frial court lacked

' It appears that the trial court erroneously relied upon an earlier finding of
indigency to support the suspension of appellant’s fines, while the statute in effect
at the time required the execution of a new affidavit of indigency to support
suspending the fines.

Court of Appeals of Ohio, Ninth Judicial District



jurisdiction to rule on the State’s motion to reinstate mandatory fines and for writ
of execution for costs. App.R. 4. The State’s assignment of error is overruled.
II.
{98} The State’s assignment of error is overruled. The decision of the
Lorain County Court of Common Pleas is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Lorain, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to appellant.
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DONNA J. CARR
FOR THE COURT

WHITMORE, P. J.
BOYLE, J.
CONCUR
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Prosecuting Attorney, 225 Court Street, Elyria, Ohio 44035, for appellant.

KENNETH M. LIEUX, Attorney at Law, 110 Middle Avenue, 2nd Floor, Elyria,
Ohio 44035, for appellee.
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