IN THE SUPREME COURT OF OHIO

STATE OF OHIO ex rel.
OHIO ATTORNEY GENERAL,

Plaintiff-Appellee

THE SHELLY HOLDING CO,, et al.,

Defendants-Appellants.

CASE NO. 11-0252

On Appeal from the
Court of Appeals of Ohio
Tenth Appellate District

Court of Appeals
Case No. 09AP-938

REPLY OF DEFENDANTS-APPELLANTS,
SHELLY MATERIALS, INC. AND ALLIED CORPORATION

April R. Bott (0066463)
(COUNSEL OF RECORD)
Bott Law Group LLC

5126 Blazer Parkway
Dublin, Ohio 43017
Telephone: (614) 761-2688
Facsimile: (614) 462-1914
abott@bottlawgroup.com

Sarah Morrison (0068035)
Chester Willcox & Saxbe LLP
65 E. State Street, Suite 1000
Columbus, Ohio 43215
Telephone: (614) 221-4000
smorrison@cwslaw.com

‘Counsel Jor Defendants-Appellants, Shelly
Materials, Inc. and Allied Corporation

Michael DeWine (0009181)
Attorney General of Ohio
Alexandra T. Schimmer (0075732)
Solicitor General

(COUNSEL OF RECORD)

Gary Pasheilich (0079162)

Gregg Bachmann (0039531)
Assistant Attorneys General

30 E. Broad Street, 25" Floor
Columbus, Ohio 43215
alexandra.schimmer@ohioattorneygeneral.gov

Counsel for Plaintiff-Appellee, State of Ohio

Gor 03 2619

CLERK OF COURT
SUPREME COURT OF OHID




Brian P. Barger (0018908}
(COUNSEL OF RECORD)

BRADY, COYLE & SCHMIDT, LTD.
4052 Holland-Sylvania Road

Toledo, Ohio 43623

Telephone: (419) 885-3000

Facsimile: (419) 885-1120
bpbarger@bcslawyers.com

Counsel for Amici Curiae, The Ohio
Chamber of Commerce, Ohio Aggregates
and Industrial Minerals Association,
Flexible Pavements, Inc., Ohio Coal
Association, Ohio Contractors Association
and Associated General Contractors of Ohio

ii



TABLE OF CONTENTS

TABLE OF AUTHORITIES. .......ccoceeercuriane S er4ss80asssbuss by bn s rn e s ea s esn e s an s RSt Rs SR SRS RS R R SRR 8 v
REPLY ARGUMENT ....cvoiiinnierisiisnssisnsiissesissnssssissasssssisssassssserssssssassssssssasmsasssssssssesssessssiosans 1

FIRST PROPOSITION OF LAW: IN A CIVIL ENFORCEMENT ACTION,
THE STATE HAS THE BURDEN OF PROOF TO DEMONSTRATE BY A
PREPONDERANCE OF THE EVIDENCE EACH AND EVERY DAY OF

- VIOLATION.....coeiinienienssninssninas eIEeset ettt nteaas e assress s R sr e b RO R SenR R E e A SRS RS e e bsbebbe SR en 1

A. For The First Time, The State Argues That The Burden Of Proof Should Be
Based On The Limited Incorporation By Reference Of A Provision Of The
Federal Clean Air Act Into A State Regulation That Is Not At Issue In

TS CASC. canaeeeerrrcensiiresstnesssssssssssasissesssssstsssstssssstnesstossssssnansasasssorasassnnssnassteesassenssstosne 2

B. If The Federal CAA’s Burden Of Proof Is Broadly Incorporated Into State Law
Civil Enforcement Claims Under R.C. Chapter 3704, The State Must Establish
Both That A Vielation Occurred And That The Violation Was Likely To Have
Continued Or Recurred To Meet Its Prima Facie Burden.............veovvevcercerionenns 6

SECOND PROPOSITION OF LAW: IF A CONTINUING VIOLATION OF
PERMIT TERMS CAN BE INFERRED, A PERMIT HOLDER MUST BE
GIVEN THE OPPORTUNITY TO REBUT THE INFERENCE ..........c.cconrnvrurreer 10

- A. The State Has Conceded That A Permit Holder Must Be Given The
Opportunity To Rebut Any Inference Of A Continuing Violation. ..........ceeevernens 11

B. The Tenth District’s Decision Wholly Ignored Shelly’s Constitutional Right To
Present A Defense And The State’s Own Arguments Undercut The

Tenth District’s Holding.......ccovvererecernisnsceissisisnmsaissssissssessnsacrssnesnssssessaessassessassons 12
C. The State's Offers Of Reasonableness To This Court Are Irrelevant |
And Contradicted By Its Own Past Actions. ........cceceeververersvesanes vervessarsasssnassnanssies 17
CONCLUSION ..cvenurccrmmnsessssssasssssssssssssusmmessssssssssssssssssssssssssssssssssssssssassssssens resbessseneesaaeasesaness 19
PROOF OF SERVICE .....uoocrvnrenssrrsssssssusssesssssssssnostsssssssssassasstossatssmmssamessansanssasssessssessassssssss 21
. _Reply Appendix_ ‘ Page No..
State of Ohio ex rel. Cordray v. Heartland Refinery Group, LLC (June 15, 2010),
Franklin Cty. Ct. C.P., Case No. 10 CV 008951, State’s COmpl. .......coovevevevevercsesercoereenereanas RA1

iii



State of Ohio ex rel. Cordray v. Procex, Ltd. (Nov. 4, 2009),
Portage Cty. Ct. C.P., Case No. 2009 CV 01702, State’s Compl...........ocvovevrereeorerereerennn, RA17

State of Ohio ex rel. Cordray v. Tinkler Constr., Co. (Mar. 6, 2009),
Trumbull Cty. Ct. C.P., Case No. 2009 CV 632, State’s Compl. ......ccooovvvrvvmeeeeereeseeeeereeenn. RA27

State of Ohio ex rel. Cordray v. Walnut Creek Furniture, Inc. (June 1, 2010),
Holmes Cty. Ct. C.P., Case No. 10 CV 085, State’s Compl.........ccooeevrvrererereeeeeesesererarenns RA33

State of Ohio ex rel. Dann v. Eslich Envt’l, Inc. et al. (July 20, 2007),
Summit Cty. Ct. C.P., Case No. 2007-07-5118, State’s Compl. ...........oooovrevrureereerereereennnn. RA47

© State of Ohio ex rel. Dann v. Mirich (Dec. 26, 2007),
Trumbull Cty. Ct. C.P., Case No. 2007 CV 3345, State’s Compl.....c...cooovvvrverrereeesrennn, RAS5S8

State of Ohio ex rel. Dann v. W.S. Homes, Inc. i al. (Oct. 15, 2007),
Portage Cty. C.P., Case No. 2007 CV 01413, State’s Compl.........c..oeveeerrnenneene. rreerreemrerares RA65

State of Ohio ex rel. Petro v. Mid-Ohio Petroleum Company (August 6, 2004), -
Butler Cty. C.P., Case No. CV04-08-2280, State’s Compl. .....coccvvivvrmeereeeerereeeeeseeeernans RA71

State of Ohio ex rel. Petro v. R.L.R. Investments, LLC (Oct. 24, 2005),
Montgomery Cty. Ct. C.P., Case No. 2005 CV 08113, State’s Compl. .......ceeveemrvrvererrernn, RA76

State of Ohio ex rel. Petro v. Spiker Envt’l, Inc. et al. (Dec. 21, 2005),
Summit Cty. Ct. C.P., Case No. 2005-12-7664, State’s Compl. .....c.cocerereiervmrnirrrieceeeereesene. RAS86

v



TABLE OF AUTHORITIES

Cases Page No.
Bernardini v. Board of Edn. (1979), 58 Ohio $t.2d 1, 387 N.E.2d 1222 ..oovveeoeorceeereereeeserenn. 9
Bradley v. Sprenger Enterprises, Inc., 9th Dist. No. 07CA009238, 2008-Ohio-1988................ 2,4
C.E. Morris Co. v. Foley Construction Co. (1978), 54 Ohio St.2d 279, 376 N.E.2d 578.............. 14
DABE, Inc. v. Toledo-Lucas Cty. Bd. of Health,

96 Ohio St.3d 250, 2002-Ohio-4712, 773 N.E.2d 536 c.ccvouiivie e seesea 9
Gutierrez v. Trumbull Cty. Bd. of Elections (1992), 65 Ohio $t.3d 175, 602 N.E.2d 622 .......... 2,4
Hungler v. City of Cincinnati (1986), 25 Ohio St.3d 338, 496 N.E.2d 912 ..o, 2,4
N.W. Envt’l Def. Ctr. v. Owens Corning Corp. (D.Ore. 2006), 434 F.Supp2d 957 ...cvveveveuenen. 16
Republic Steel Corp. v. Board of Revision of Cuyahoga County (1963),

175 Ohio St. 179, 192 NLE.2ZA 47 .ottt ettt ettt et e e e e e 2,4
Stancourt v. Worthington City Schl. Dist. Bd. Of Educ.,

10th Dist. No. 04AP-870, 2005-0h10-6750 ....c..ccrtmieteiceesiveeeeretes e s eeeseeneesseseeseeses e eaesesnens 9
State v. Awan (1986), 22 Ohio St.3d 120, 489 N.E.2d 277 eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeoeee oo 2,4
State ex rel. Brown v. Chase Foundry Mfg. Co. (1982),

8 Ohio App.3d 96, 456 N.E.2d 528 .....vvrerirrirerineiein e sieessisas st st st sessssae s st n e eeneranne 4
State ex rel. Celebrezze v. Dearing (Nov. 13, 1986),

8th Dist. N0s. 51209, 51220, 51221 ..ottt er s s essts s ss s seesese s sesaeseanaesne 4
State ex rel. Celebrezze v. Natl. Lime & Stone Co. (1994),

68 Ohio St.3d 377, 627 N.E.2A 538 ...ttt e e sea e ense e et e enese e 4
State ex rel. Chevalier v. Brown (1985), 17 Ohio St.3d 61, 477 N.E.2d 623 .....ccovvrrererceenreens 17

State, ex rel. Celebrezze, v. Thermal-Tron, Inc. (1992),
71 Chio App.3d 11, 592 N.E.2d 912 O PP OOROROIOON

State ex rel. Fisher v. Cleveland Trinidad Paving Co. (August 25, 1994),

Bth Dist. NO. G588 ...ttt ettt s s ae et b anas e e be st st s 4



State ex rel. Ohio Attorney General v. The Shelly Holding Co., et al. (Sept. 2, 2009),

Franklin Cty. C.P. No. 07CVHO7-9702.......cccconirriieiniiiteine et see s 14,15, 18, 19
State ex rel. Ohio Attorney General v. The Shélly Holding Co., et al. (2010),

191 Ohio App.3d 421, 2010-Ohio-6526, 946 N.E.2d 295................. [RUPUUOURURPR 10,11,12,13, 14
U.S. v. Brotech Corp (Sept. 19, 2000), E.D.Pa. No. Civ.A. 00-2428, 2000 WL 1368023.............. 3
U.S. v. Hoge Lumber Co. (May 7, 1997), N.D.Ohio No. 3:95 CV 7044,

1997 U.S. Dist. LEXTIS 22359 ...ttt et e sba ettt ses st es s e n e crene sae s 9
U.S. v. Huss (C.A. 2, 1973), 482 F.2d 38 oo, et n e 18
U.S. v ITT Cont 'l Banking Co. (1975), 420 U.S. 223, 95 S.Ct. 926, 43 LEd.2d 148 ......... e 16
U.S. v. Mac’s Muffler Shop, Inc. (Nov. 4, 1984), N.D. Ga. Civ. A. No. C85-138R,

LOBO WL 15443 ..ottt et et e et e s ba et e bb et banb et e an e aeenesae e 16
U.S. v. Pan American Grain Mfg. Co. (D. Puerto Rico 1998), 29 F.Supp. 2d 53 ..c.ccovrinnncn 7-8
Statutes |
42U.S.C. 7413passzm
RUC. 3708105 oottt et et et b et ra et s 3,6
RuC. 370,06 .o eeoeoeeesoesoeseeseesoes sttt 3,6

Regulations

Ohio Adm.Code Chapter 3745-31 ....cvvevvviieciieeeiien, eeeeisreeeiarensareessaraesineesesaesenseesnnnese 2,4,5,8
OMIO AGILCOAE 3745-31-01 ovrereesseeeeeseseeeeseseeeseeseessseseceee s sses oo oo 4,5,6,8
Ohi0 AGM.COAE 3745-31-06 1 rvevorreoeeeeessssseeesesseseeesesesesese s seseee s eseeos e eeeeeseeeeoeeees oo 18
Other Authorities

Ohio EPA DAPC Air Enforcement Actions, available at hitp://www.epa.state.oh.us/dapc
/enforcement/enforcement.aspx (last visited September 21, 2011) cccoveiieciiicceieccree, 4

Clean Air Act Amendments of 1990 Legislative History, S. Rep. 101-228, 101st Cong. S. Rep.
No. 228, 1990 U.S.C.C.AN. 3385, 3749, 1989 WL 236970 ......ccccievvrreireeeeine SUUPTPURIIN 14



REPLY ARGUMENT

Contrary to the State’s contentions, the proposed propositions of law before this Court
are necessary and appropriate for Ohio’s 5usiness community and the Shelly defendants, Shelly
Materials, Inc and Allied Corporation (“Shelly”). While presented in the context of an
environmental enforcement case, the propositions are more broadly based on the fundamental
legal principles of due process and the appropriate burden of proof. The Tenth District’s
decision, if aIlowéd to stand, will lower the State’s burden of proof in environmental
enforcement matters and give the State an unassailable advantage. The State would need to
show only a single day of violation, with no other evidence, in order for it to seek and receive
ongoing civil penalties against Ohio businesses because the Tenth District decision denies
accused businesses the due process right to present any rebuttal to the State’s inference of an on-
going violation. As such, a declaration from this Court as to the law of Ohio is paramount to
Ohio’s business community and Shelly.

FIRST PROPOSITION OF LAW: IN A CIVIL ENFORCEMENT ACTION, THE

STATE HAS THE BURDEN OF PROOF TO DEMONSTRATE BY A
PREPONDERANCE OF THE EVIDENCE EACH AND EVERY DAY OF VIOLATION.

In response to Shelly’s first proposition of law, the State presents two arguments to this
Court. First, the State argues, for the first time, that its burden of proof in a civil enforcement
action should be the burden of proof set forth in the federal Clean Air Aét (“CAA”). Second, the
State claims fhat if the CAA burden of proof standard applies, the State can carry its primé facie

burden based solely on a single failed stack test without any additional evidence. The State’s

- arguments are legally incorrect and ignore the plain language of both Ohio and federal law.

Moreover, the State’s arguments ignore the plain language of the Tenth District’s decision.



A. For The First Time, The State Argues That The Burden Of Proof Should Be
Based On The Limited Incorporation By Reference Of A Provision Of The
Federal Clean Air Act Into A State Regulation That Is Not At Issue In This
Case.

For thé first time, after more than four years of litigation, the State now claims that a
federal standard should establish the applicable burden of proof in all air enforcement cases in
Ohio. Specifically, the State now argues that the incorporation by reference of the enforcement
provision of the federal CAA, 42 U.S.C. 7413 (“CAA Federal Enforcement Provision”), into a
very specific rule within a specific chapter of Ohio regulation, Ohio Adm.Code Chapter 3745-31,
should trﬁnscend long-standing OChio law, the State’s own prior arguments, and the State’s
decades long enforcement practice and become the law of Ohio regarding the applicable burden
of proof. State’s Br. at 13. The State’s new afgument 1s inconsistent with the State’s pleadings,
filings and arguments to date and misrepresents the limited nature of the incorpora-tion by
reference in Ohio’s Administrative Code.

It is well established that this Court will not consider arguments and legal theories not
faised in the courts below. Gutierrez v. 1) rumbull Cty. Bd. of Elections (1992), 65 Ohio St.3d
175,177, 602 N_.E.Zd 622 (legal propositions or theories were not properly before the appellate
court because they were not raised in the comi)laint or decided by the lower court); Republic
Steel Corp. v. Board of Revision of Cuyahoga County (1963), 175 Ohio St. 179, 179, 184-185,

192 N.E.2d 47; State v. Awan (1986), 22 Ohio St.3d 120, 120-122, 489 N.E.2d 277; Hungler v.

City of Cincinnati (1986), 25 Ohio St.3d 338, 342, 496 N.E.2d 912; Bradley v. Sprenger

Enterprises, Inc., 9th Dist. No. 07CA009238, 2008-Ohio-1988, at 1910-12. Here, the State has

asked this Court to adopt a federal law standard as the appropriate burden of proof in a state civil



enforcement action despite the fact that the State has spent more than four years arguing to the
trial and appellate courts that an Ohio law standard applies.

While the State represents that “the Attorney General argued that the method set out in 42
U.S.C. 7413(e) applied,” the State has not identified a single reference in the record supporting
this statement. State’s Br. at 9. In fact, in the State’s Complaint, 1n its extensive written
arguments to the trial and appellate courts, at trial, and in oral argument before the Tenth
District, the State did not claim or argue that Ohio law incorporates the CAA Federal
Enforcement Provision’s burden of proof requirements. And, as shown in the following
examples, the State argued just the opposite:

¢ In the State’s Proposed Findings of Fact and Conclusions of Law before the Trial Court,.
the State identified R.C. 3704.06(C) and Ohio case law as controlling. The State made no

reference to the CAA Federal Enforcement Provision as the controlling standard. Shelly
Supp. at 55-57 (State’s Proposed Findings of Fact and Conclusions of Law, 204-206).

o In the State’s Civil Penalty Brief before the Trial Court, the State asserted that the civil
penalties issue was predicated on R.C. 3704.06(C) and Ohio case law. The State made no
reference to the CAA Federal Enforcement Provision as the controlling standard. State’s
Civil Penalty Br. at 4.

¢ In the State’s Tenth District Reply, the State cited R.C. 3704.05 and Chio case law to
discuss the civil penalties, including burdens of proof, and made no reference to the CAA
Federal Enforcement Provision as the controlling standard. State’s 10th Dist. Reply at
10. '

e In the State’s Supreme Court Memorandum in Opposition to Jurisdiction, the State
claimed that R.C. 3704.06 “tracks” the CAA Federal Enforcement Provision but did not
argue that federal law is controlling or that the federal provision is incorporated by
reference into Ohio law on this specific issue. State’s Mem. in Opp. to Juris. at 7.

This Court should also be aware that the State’s arguments to the courts below, and even to this

Court in its Memorandum in Opposition to Jurisdiction, are entirely consistent with the standard




approach the State has taken in air enforcement cases for decades that state law sets the
applicable burden of proof.!

Now, for the first time, the State argues that the CAA Federal Enforcement Provision is
incorporated into state law and controls in all air enforcement éases. Fundamentally, this Court
should not even entertain the State’s new theory since it was not raised below. See Gutierrez,
Republic Steel, Awan, Hungler, and Bradley.

The untimely identification of this new argument notwithstanding, the State’s argument is
also predicated on a misinterpretation of the actual, limited incorporation by reference of the
CAA Federal Enforcement Provision.r While the State packages the incorporation of the CAA
Federal Enforcement Provision by reference into Ohio law as a broad-based incorporation into
“state law and therefore applies to Ohio emitters,” the actual incorporation is very limited in
scope. State’s Brief at 13-14.

Specifically, the chapter of the administrative code that the State relies on, Ohio
Adm.Code Chapter 3745-31, very clearly and ﬁnambiguously limits the incorporation by
reference of the CAA Federal Enforcement Provision to only a single rule, Ohio Adm.Code
3745-31-01(N)(3). Ohio Adm.Code 3745-31-01{AAAAAA) states:

Incorporation by reference. This chapter includes references to certain matter or

materials. The text of the incorporated materials is not included in the regulations

contained in this chapter. The materials are hereby made a part of the regulations in this

chapter. For materials subject to change, only the specific version specified in the
regulation are incorporated. Material is incorporated as it exists on the effective date of

U State ex rel. Fisher v. Cleveland Trinidad Paving Co. (August 25, 1994), 8th Dist. No. 65889; State ex rel.
Celebrezze v. Natl. Lime & Stone Co. (1994), 68 Ohio 5t.3d 377, 627 N.E.2d 538; State ex rel. Celebrezze, v.

Thermai-Tron, Inc. (1992), 71 Ohio App.3d 11, 592 N.E.2d 912; State ex rel. Celebrezze v. Dearing (Nov. 13,
1986), 8th Dist. Nos. 51209, 51220, 51221; State ex rel. Brown v. Chase Foundry Mfg. Co. (1982), 8 Ohio App.3d
96, 456 N.E.2d 528. In addition, none of the over 550 Consent Orders, Judgment Entries, and Director’s Final
Findings and Orders entered into pursuant to state air law between the State and regulated entities between 2003 and
August 10, 2011 reference 42 U.S.C. 7413 as the authority for setting the burden of proof with respect to Ohio air
enforcement cases. See Ohio EPA DAPC Air Enforcement Actions, available at hittp://www.epa.state.oh.us/dapc
/enforcement/enforcement.aspx (last visited September 21, 2011).

4



this rule. Except for subsequent annual publication of existing (unmodified) Code of

Federal Regulation compilations, any amendment or revision to a referenced document is

not incorporated unless and until this rule has been amended to specify the new dates.

{Emphasis added.) Ohio Adm.Code 3745-31-01{AAAAAA).

Within Ohio Adm.Code 3745-31-01(AAAAAA), subpart (2)(mmm) does identify the
CAA Federal Enforcement Provision: “Section 113 of the Clean Air Act; contained in 42 USC
7413; “Federal enforcement;” published January 19, 2004 in Supplement III of the 2000 Edition
of the United States Code” as a referenced material. State’s Br. at 12-13; Ohio Adm.Code 3745-
31-01(AAAAAA)(2)(mmm). However, contrary to the State’s claim, only one rule within Ohio
Adm.Code Chapter 3745-31 references the CAA Federal Enforcement Provision: Chio
Adm.Code 3745-31-01(N)(3). There is no other mention of the CAA Federal Enforcement
Provision anywhere within Ohio Adm.Code Chapter 3745-31. Ohio Adm.Code 3745-31-

0I(N)(3), which is a definition of “Available Information,” states in its entirety:

(N) “Available information” means, for purposes of identifying control technology

options for a major MACT source, information contained in the following information
sources as of the date of the MACT determination by the director: *** (3) Data and
information available from the “Control Technology Center” developed pursuant to
Section 113 of the Clean Air Act; **** (Emphasis added.) Ohio Adm.Code 3745-31-

0IIN)(3).

While the CAA Federal Enforcement Provision is incorporated by reference, the code
expressly limits the incorporation by reference tp only the specific rule within Chapter 3745-31,
i.e. Ohio Adm.Code 3745-31-01(N)(3), where the reference to Section 113 of the Clean Air Act
appears and not broadly to all “state law” or even all sfate environmental cases, as the State

claims. State’s Br. at 13-14.

-7 The State, as the Plainfiff, had the opportunity to plead this case any way it saw fit when
it filed against Shelly in 2007. The State did not allege in the stack test claim, Claim Seven of

the State’s Complaint, that Shelly violated Ohio Adm.Code 3745-31-01(N)(3). Rather, all of the

5



counts included in Claim Seven were brought by the State as violations of R.C. 3704.05(C) and,
accordingly, 1ts claims are subject to the burdens and standards found in R.C. 3704.06(B) and
(C). Shelly Supp. at 3, 6 (State’s Compl., 42, 45); State’s Br. at 6, citing R.C. 3704.06(A), (B),
(C). As such, the limited incorporation by reference of the CAA Federal Enforcement Provision
into Ohio Adm.Code 3745-31-01(N)(3) has no relevance or application to the State’s claims in
this matter.

Nothing in the State;s incorporation by reference argument changes the burden of proof
required for a civil enforcement action brought under R.C. 3704.06, which is the statute pursuant
to which the State brought its action against Shelly. State’s Br. at 11 (“The Attorney General
brought suit against Shelly by invoking its enforcement authority under Ohio’s Air Pollution
Control Act”™). Ohio’s air law, consistent with the traditional state law burden standard, requires
that the plaintiff can only meet its burden of proof upon a showing by a preponderance of the
evidence that a violation of an Ohio air permit occurred for each and every day that the violation
is alleged. See Shelly Br. at 8.

B. If The Federal CAA’s Burden Of Proof Is Broadly Incorporated Into State Law

Civil Enforcement Claims Under R.C. Chapter 3704, The State Must Establish
Both That A Violation Occurred And That The Violation Was Likely To Have
Continued Or Recurred To Meet Its Prima Facie Burden.

The burden of proof in Ohio for an environmental civil enforcement case is rodted in

Ohio law and requires that the State carry its burden of proof with a preponderance of the

evidence showing. However, should this Court determine that the CAA Federal Enforcement

Provision burden of proof is applicable to Ohio air law cases, this Court must make it clear that

all of 42 U.S.C. 7413 must be considered, not just the language most favorable to the State.



The State’s Merit Brief creatively packages the CAA Federal Enforcement Provision by
paraphrasing its content. State’s Br. at 13. However, in order to appropriately examine the
‘State’s burden of proof, the language of 42 U.S.C. 7413(¢)(2) of the CAA Federal Enforcement
Provision must be considered in total:

A penalty may be assessed for each day of violation. For purposes of determining
the number of days of violation for which a penalty may be assessed under
subsection (b) or (d)(1) of this section, or section 7604(a) of this title, or an
assessment may be made under section 7420 of this title, where the Administrator
or an air pollution control agency has notified the source of the violation, and the
plaintiff makes a prima facie showing that the conduct or events giving rise to the
violation are likely to have continued or recurred past the date of notice, the days
of violation shall be presumed to include the date of such notice and each and
every day thereafter until the violator establishes that continuous compliance has
been achieved, except to the extent that the violator can prove by a preponderance
of the evidence that there were intervening days during which no violation
occurred or that the violation was not continuing in nature,

(Emphasis added.) 42 U.S.C. 7413(e)(2).

Thus, even under the CAA, the State, as plaintiff, must make a two-prong showing: (1) that a

violation occurred and that the source has been notified of the violation and (2) that the conduct

or events giving rise to the violation are likely to have continued or recurred past the date of

notice.

If the State wants to read federal law into state law, it must incorporate all of the CAA
Federal Enforcement Provision into Ohio law, not just the sections most beneficial to the State’s
argument. For example, in the first prong of the fwo-prong showing, the plain language of the
CAA Federal Enforcement Provision requires that the governmental authority bringing an action

first provide the alleged violator with notice of the alleged violation, and federal courts have

- determined that such notice must be sufficient so that the business clearly knows what violation

of law is being alleged. 42 U.S.C. 7413(a)(1); 42 U.S.C. 7413(b)(1)}(B); U.S. v. Pan American



Grain Mfg. Co. (D. Puerto Rico 1998), 29 F.Supp. 2d 53, 56-57; U.S. v. Brotech Corp. (Sept. 19,
2000), E.D.Pa. No. Civ.A. 00-2428, 2000 WL 1368023 at *2.

The evidence at trial shows that no such “sufficient notice” was provided to Shelly
because the State never placed Shelly on notice of any Ohio Adm.Code 3745-31-01(N)(3)
violations (i.e. the only rule in Ohio Adm.Code Chapter 3745-31 that incorporates by reference
the CAA Federal Enforcement Provision). State Ex. 571, 596 and 603. Thus, if the State wants
this Court to believe that the CAA Federai Enforcement Provision has applied “all along” then
the State has a proof problem: no notices of alleged stack test violations at Plants 63 and 73 were
entered into evidence at all, and the notices provided for Plants 90, 91 and 95 failed to put Shelly
on sufficient notice as to any violation of rule that could trigger the incorporation of the CAA
burden of proof.

Prong two of the CAA Federal Enforcement Provision expressly puts the burden on the
plaintiff to “show” that the violation was likely to have continued or recurred past the date of the
initial notice of the violation before there is any presumption of a continued violation. In addition
to failing to meet the notice prbvisions of prong one, the State has completely ignored the second
prong of the two-part burden of proof test. For example, the State argues in its Merit Brief that
the facilities’ failed emissions tests amounted to a prima facie showing that Shelly was in
continuing violation of its permits. State’s Br. at 1, 10-11, 16-18 (“evidence of failed stack tests
is enough for a prima facie case™). However, that is not enough. Under the CAA burden of

proof, the State must also introduce evidence that the “conduct or events giving rise to the

- violation are likely to have continued or recurred past the date of notice™ in order to establish a
prima facie case of a continuing violation. The State has completely disregarded the entire

second prong of the statute’s requirements for establishing a prima facie case. Id.; see also

8



Stancourt v. Worthington City Schi. Dist. Bd. Of Educ., 10th Dist. No. 04AP-870, 2005-Ohio-
6750, at 18 (noting it is a basic and well-accepted rule of statutory construction that each word
in a regulation shall be given effect and no words should be ignored), citing D.A4.B.E., Inc. v.
Toledo-Lucas Cty. Bd. of Health, 96 Ohio St.3d 250, 2002-Ohio-4712, 773 N.E.2d 536, at 926;
Bernardini v. Board of Edn. (1979), 58 Ohio St.2d 1, 4, 387 N.E.2d 1222 (it is the duty of the
court to give effect to the words used, not to delete words used).

The State’s argument also runs contrary to the holding of the federal case it cites in
support of its argument. State’s Br. at 16, citing U.S. v. Hoge Lumber Co. (N.D.Chio, May 7,
1997), No. 3:95 CV 7044, 1997 U.S. Dist. LEXIS 22359 (finding a continuing violation under
7413(b) based in part on unrebutted evidence that a facility failed an emissions test and did not
return to compliance until a subsequent test). In Hoge, the Department of Justice (“DOJ”) did
more than just show that a stack test violation occurred to meet its prima facie burden. In
addition to showing the actual stack test exceedances (eight in all), the DOJ also offered the
~ following evidence: (1) an affidavit from an expert engineer who testified that the permit holder
performed eight stack tests on its boiler under various operational conditions, including operating
conditions as low as 22% of capacity (i.e. not maximum operating capacity), and all eight stack
tests showed emissions violations; (2) testimony by the company’s designated Rule 30(b)(5)
witness who testified that the boiler was not operating in compliance with its air permit limits
and 4exp'ressed doubt that the boiler could ever meet the emission limit required by the air permit;

and (3) evidence of actual days on which the defendant operated its boiler in a manner exceeding

- emissions Iimits—2,700 days over a twelve year period. Shelly Br. App. at A186-A187 (Hoge at

*14-17).



While the Tenth District did ﬁot rely on the CAA or éonclude that the CAA Federal
Enforcement Provision was incofporated into Ohio law, the appellate court parenthetically
referenced Section 7413(e)(2)’s prima facie standard and seemed to recognize that Section 7413
does include a requirement that the plaintiff show that the conduct or events giving rise to the
violation are likely to have continued or recurred. Shelly Br. App. at A34 (State ex rel. Ohio
Attorney General v. The Shelly Holding Co., et al. (2010), 191 Ohio App.3d 421, 2010-Ohio-
6526, 946 N.E.2d 295, at 465 (“Shelly 11)). But instead of applying that standard, the Tenth
District ordered the Trial Court to determine that a violation continued every day after a failed
stack test until a subsequent stack test determined that the plant was no longer violating its
permit limits, essentially lowering the burden of proof to a “mere inference” standard not found
in either Ohio law or federal air law. The Tenth District did so despite the fact that the Trial
Court specifically found that the State had not demonstrated that the violations were likely to
have continued at Shelly’s plants. See Shelly Br. App. at A89-A90.

If this Court should rule that the CAA Federal Enforcement Provision is broadly
incorporated by reference into Ohio law, it must also conclude that the entirety of that section is
incorporated by reference not just the specific phrases hand-picked by the State. This Court must
also make clear that, if the CAA Federal Enforcement Provision is the appropriate burden of
proof, the State can only meet its prima facie burden upon a showing both that a violation
occurred and that the source has been notified of .the violation and the conduct or events giving

rise to the violation are likely to have continued or recurred past the date of notice. Here, the

- State made no such showing.

SECOND PROPOSITION OF LAW: IF A CONTINUING VIOLATION OF PERMIT
TERMS CAN BE INFERRED, A PERMIT HOLDER MUST BE GIVEN THE
OPPORTUNITY TO REBUT THE INFERENCE.
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With respect to thé second proposition of law, both Shelly and the State apparently agree
that due process requires that a permit hol;ier have an opportunity to rebut any presumption of a
continuing violation. Because the language of the Tenth District decision precludes such an
opportunity, this Court must make clear that the Ohio Constitution mandates that defendants
have such a due process right. While the State claims that the Tenth District decision does allow
Shelly such an opportunity, the plain language of the Tenth District’s decision clearly
demonstrates otherwise.

A. The State Has Conceded That A Permit Holder Must Be Given The Opportunity To
Rebut Any Inference Of A Continuing Violation.

In its opinion, the Tenth District set an unconstitutional legal standard that once there is a
finding of a sing1¢ one-day violation, here a stack test exceedance, the Trial Court must find a
continuing violation until another stack test demonstrates compliance. Shelly Br. App. at A34
(Shelly II at 66). In doing so, the Tenth District removed the due process rights of defendants in
an attempt to create unconstitutional black letter law in Ohio. At a minimum, even if this Court
finds that a failed stack test alone can carry the State’s initial burden of proof, this Court must
declare that the Ohio Constitution requires that defendants be provided a meaningful opportunity
to rebut presumptions or claims made by plaintiffs.

The State concedes that due process rights must be afforded to Shelly, stating in its
proposition of law two that “once a plaintift establishes a rebuttabie presumption of a continuing

emissions violation, the Due Process Clause requires only that the permit holder have an

" “opportunity to rebut that presumption.” Stafe’s Br. at 26. The Tenth District’s decision ignored

that due process right entirely.
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B. The Tenth District’s Decision Wholly Ignored Shelly’s Constitutional Right To
Present A Defense, And The State’s Own Arguments Undercut The Tenth District’s
Holding.

While the State essentially agrees with Shelly’s second proposition of law, the State
claims that the Tenth District’s opinion did, in fact, give Shelly the right to rebut a presumption
of a continuing violation. State’s Br. at 28-31 (claiming that the Tenth District rejected Shelly’s
evidence). However, there is nothing in the Tenth District’s opinion that supports the State’s
argument. Quite the opposite, the Tenth District eliminated any ability for the Trial Court to
consider Shelly’s defense, stating “the state on appeal argues that *** after a failed stack test, a
facility must demonstrate compliance by conducting another stack test that mects the emissions
standards,” before concluding that:

In determining the number of days each violation existed, the trial court should

have concluded that the violation continued until the subsequent stack test .

determined that the plant no longer was violating the permit limit. We conclude

that the trial court must calculate again, in accordance with this decision, the

number of days Shelly violated the applicable PTI **%”_ Shelly Br. App. at A34
(Emphasis added.) (Shelly II at 66).

The Tenth District’s decision unequivocally cuts off any and all meaningful ability to defend
against an allegation of a continued violation absent another stack test; once a stack test is failed,
the defendant is in automatic non-compliance until a subsequent stack test shows compliance.
Id.

The State’s own brief demonstrates why the Tenth District decision cannot be allowed to
stand as the law of Ohio. As reco gnizeci by the State, a subsequent stack test is not the only way

to establish that a violation does not continue. At various places in its Merit Brief, the State now

tells this Court that the following options “stop” on-going non-compliance:

e Identifying days on which the facility did not operate. State’s Br. at 11, 27, 29, 30.

12



¢ Demonstrating that the facility took steps (such as performing maintenance) that brought
the facility back into compliance. State’s Br. at 11.

¢ Evidence that a permit modification was sought to increase emission limits. State’s Br.
at 16.

e Showing that the facility “fixed” the problem. State’s Br. at 17-18, 23.

Yet the Tenth District’s decision unambiguously states that a subsequent stack test is the only
way to establish that a violation does not continue. Sheliy Br. App. at A34 (Shelly II at 966).

The State’s own arguments underscore the weakness of the Tenth District’s legal
conclusion; the Tenth District’s decision precluded any opportunity for a defendant to show that
its violation was not on-going. The State, taking a middle ground, presents a defined list of
evidence that could be used to rebut the presumption, but does not identify any law that supports
its position that its list of evidence is exhaustive. Neither position is legally correct. Ohio’s
Constitution guarantees a defendant a right to present a defense rebutting an inference of an on-
going violation, and it does so without limiting the evidence a defendant can use for this purpose.

Even if this Court determines that the CAA burden of proof applies, both the holding of
the Tenth District and the arguments of the State contradict both the plain language of the CAA
Federal Enforcement Provision and Congressional intent. On this point, the CAA Federal
Enforcement Provision states that once a plaintiff makes a prima facie showing, days of violation
will be presumed unless the defendant can prove “by a preponderance of the evidence that there
were intervening days during which no violation oceurred or that the violation was not
continuing in nature.” 42 U.S.C. 7413(e}(2). The plain language of the statute does place any

~ limitation on the type of evidence that a defendant can use to prove that a violation did not

- continue.
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In concert, one of the Congressional goals in adopting the CAA Federal Enforcement
Provision as part of the 1990 CAA Amendments was to clarify “that courts may consider any
evidence of violation or compliance admissible under the Federal Rules of Evidence, and that

they are not limited to consideration of evidence that is based solely on the applicable test

_Lthod [i.e. a stack test]¥**”, (Emphasis added.) S.Rep. 101-228, 101st Cong. S. Rep. No. 228,
1990 U.S.C.C.AN. 3385, 3749, 1989 WL 236970. Put simply, a defendant must have a right to
fnount a defense against a claim §f continuing violation, and no law or caselaw limits what
evidence is and is not acceptable.

In this case, the Trial Court found that Shelly presented “compelling” evidence showing
that the emissions exceedances did not continue. Shelly Br. App. at A9Q (State ex rel. Ohio
Attorney General v. The Shelly Holding Co., et al. (Sept. 2, 2009), Franklin Cty. C.P. No.
07CVHO07-9702, at 46 (“Shelly I"")). If the Tenth District had considered and rejected Shelly’s
evidence and the Trial Court’s holding, it would have had to make a finding that the Trial
Court’s factual findings with respect to this claim were against the manifest Weight of the
evidence; however, the Tenth District made no such finding. Shelly Br. App. at A29-A35
(Shelly II at 1955-66); see also C.E. Morris Co. v. Foley Construction Co. {1978), 54 Ohio St.2d
279, 279, 376 N.E.2d 578 (On appellate review, to the extent that the trial court’s determination
rests upon findings of fact, those findings will not be overturned unless they are against the
manifest weight of the evidence).

In an attempt to overcome the Tenth District’s error, the State creatively attempts to

~ manipulate Shelly’s arguments and the evidence. For instance, the State argues that Shelly’s
evidence that its plants did not run under the same conditions during stack tests was a novel

“legal theory” rejected by the Tenth District. State’s Br. at 9, 29. And, the State claims that the
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only evidence that should matter is whether or not the plants were actually operating on days
subsequent to the stack tests. Id. The State’s claims haye no support in law and are
contradictory to the State’s own arguments regarding ways to disprove the existence of a
continuing violation, as discussed herein.

Contrary to the State’s representation to this Court that Shelly “failed to identify any
evidence” that the violations did not continue, the Trial Court’s decision makes it clear this is not
the case. State’s Br. at 9. Specifically, Shelly introduced the following uncontroverted evidence:
(1) the Shelly .stack tests were merely snapshots and not indicative of day-to-day operations; (2)
Shelly did not run its plants using the same fuels, raw materials and operating conditions as it did
during stack tests; (3) Shelly did not operate its plants in the winter months; and that (4) Shelly
did not operate its plants seven days a week, even in the busy summer season. Shelly Supp. at
35-36 (Hodanbosi Tr. 1591-1592); Shelly Supp. at 38 (Shively Tr. 1653); Shelly Supp. at 39
(Mowrey Tr. 1813); Shelly Supp. at 15 (Prottengeier Tr. 161); Shelly Supp. at 40-41 (Moﬁrey
Tr. 1862-1863).

Such uncontroverted factual evidence does not constitute a “legal theory” conjured up by
Shelly as the State now claims. Rather, Shelly presented significant factual evidence, including
testimony from Ohio EPA’s own top ranking Air Division Chief, that the Trial Court found to be
“compelling.” Shelly Br. App. at A90 (Shelly I at 46). If the Tenth District had considered this
evidence, as the State claims it did, the Tenth District would have been required to make a

finding that the Trial Court’s decision was against the manifest weight of the evidence in order to

- reach 1ts conclusion; however, the Tenth District made no such finding.
The State further misconstrues Shelly’s argument by claiming that Shelly has invented a

“one-day-only penalty standard.” State’s Br. at 24. Shelly has never argued that the legal
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standard should Ee a “one-day-only penalty standard.” Instead, Shelly has argued that the State,
as plaintiff, must demonstrate that a permit holder has violated law by a preponderance of the
evidence for each day the plaintiff seeks a penalty. Further, the cases cited by the State do not
support the State’s own argument on this point. State’s Br. at 24.

For example, in N.W. Envt’l Def. Cir. v. Owens Corning Corp., a federal action was
brought by environmental groups using the CAA’s citizens’ suit provision against a
manufacturer alleging that the defendant commenced construction of a facility without first
obtaining the proper federal permit. N.W. Envt’l Def. Ctr. v, Owen; Corning Corp. (D.Ore.
2006), 434 F.Supp.2d 957, 972-973. There, as part of the plaintiff’s case, the plaintiff clearly
could show with evidence that the same violation, construction of a project without a permit, |
occurred over and over again. This is because construction of the project continued even without
the permit, making it easy for the plaintiffs to prove a continuing violation. Id.

Neither U.S. v. Mac’s Muffler Shop, Inc. nor U.S. v. ITT Continental Banking Co. have
any even tangential relation or relevance to the issue of a continuing versus one-day violation
and, in fact, I77 is not even an environmental case. U.S. v. Mac’s Muffler Shop, Inc. (Nov. 4,
1984), N.D. Ga. Civ. A. No. C85-138R, 1986 WL 15443; US v. ITT Cont’l Banking Co. (1975),
420 U.S. 223, 95 S.Ct. 926, 43 L.Ed.2d 148 (claims brought under the Clayton and Federal Trade
Commission Acts).

The Due Process clause of Chio’s Constitﬁtion gives defendants like Shelly the absolute

right to put on a defense to rebut a plaintiff’s allegations. In environmental cases, there is

“nothing that limits what evidence a defendant can present. Here, the Tenth District’s decision

took away these fundamental due process rights; as such, this decision cannot stand.
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C. The State’s Offers Of Reasonableness To This Court Are Irrelevant And
Contradicted By Its Own Past Actions.

In an attempt to appear reasonable to this Court, the State now makes two superficial
offers. First, the State offers to allow Shelly the right to make additional arguments on remand.
Second, the State offers this Court a promise of reasonableness and judgment in Ohio EPA
enforcement actions. Of course, the State also makes it clear that its promises of reasonableness
will be replaced by maximum penalty demands and mandatory equipment installations if the
State does not win this case.

Recognizing the clear constitutional problems stemming from the Tenth District’s
holding, the State attempts to ameliorate the Tenth District’s decision ignoring Shelly’s
compelling defense by offering to “give Shelly an opportunity on remand to respond.” State’s
Br. at 30. Shelly is not interested in recreating the record; in fact, Shelly stands behind the
defense and evidence presented. Instead, Shelly seeks certainty from this Court that transcends
the facts of this case to set the appropriate legal standard for all environmental civil enforcement
cases that defendants must be afforded the opportunity to present a defense and that trial courts
must consider that defense in determining the days of violation.

The State also asks this Court to “trust us” by stating that “the State considers all the
circumstances when determining the size of penalty it will seek in court” and “the State will take
the facility’s efforts into account and will not seck penalties or penalty maximums for the days
after the repair was made before the re-test occurred.” State’s Br. at 24-26. Such reassurances
from the State are not binding or reliable. State ex rel. Chevalier v. Brown (1985), 17 Ohio St.3d

61, 63,477 N.E.2d 623 (noting that a party is not entitled to rely on statements of governmental

officials); U.S. v. Huss (C.A. 2, 1973), 482 F.2d 38, 50 (government’s promise of good faith

treatment cannot be relied upon).
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Moreover, the “trust us” approach is meaningless in light of the State’s warning that if it
loses this case, it “will have a greater incentive to seek the maximum amount of penalties”
against regulated business in Ohio. State’s Br. at 26. The State’s representation as to its current
reasonableness with penalties is, likewise, disingenuous since the State’s air enforcement
complaints currently seek the statutory maximum civil penalties as routine course.”

In fact, one need only review the record below in this case to recognize how disingenuous
the State’s “we are reasonable people with the requisite judgment” representations to this Court
really are. For example, one of the claims brought by the State was that Shelly failed to obtain
required permits before operating its plants. See Shelly Br. App. at A47-A48. Under Ohio law,
after receiving a complete permit application, the State has 180 days to either issue or deny the
permit. Ohio Adm.Code 3745-3.1-06(]3). Many Shelly sources were not issued permits from
Ohio EPA until years after the expiration of the 180 day period, if Ohio EPA issued permits at
all. Shelly Br. App. at A48-A55 (Shelly I at 4-1 1). Despite its own failure to issue permits
within the regulatory 180 day period, the State still sought maximum civil penalties from Shelly
for days that these emission sources operated without permits after the 180 day limit. State’s
Complaint at 9Y191-202 and Prayer for Relief B. The Trial Court rejected the State’s demands,
holding that “taking more than the amount of time allowed for by law clearly places the majority
of the non-compliance on the government ... to expect one side to follow the law and not the

other is simply not right.” Shelly Br. App. at A126 Shelly I at 83).

Similarly, the State sought the civil penalty maximum of $25,000 against Shelly because

~Shelly posted a 20 MPH speed limit sign rather than a 15 MPH speed limit sign in a quarry.

State’s Compl. at 19291-292 and Prayer for Relief B. The State also sought maximum penalties

% See, e.g., State’s Complaints and Prayers for Relief, Shelly Reply App. at RA1-RA99.

18



from Shelly for allegedly failing to submit required reports to Ohio EPA, when in fact those
reports had been submitted to Ohio EPA. See October 31, 2008 Trial Court Decision Granting in
Part and Denying in Part Defendants” Motions to Dismiss at 10. If the State cannot be trusted to
manage basic paperwork, it simply cannot be trusted with essentially carte blanche authority to
levy what it considers to be a “reasonable” civil penalty.

The foregoing examples demonstrate that the State’s proffer that it has the requisite
judgment to determine when penalties are appropriate is irrelevant and hollow. Despite a finding
from the Trial Court that Shelly showed a “sincere desire to identify and correct problems” and a
demonstrated “openness that is to be commended,” the State continues to paint Shelly as a bad-
actor that deserves millions of dollars of civil penalty assessments. See Shelly Br. App. at A124
(Shelly I at 80). The State has already proven its goal is maximum penalty collection so its “trust
us” approach is meaningless and in direct contradiction to the way the State actually treats |
defendants.

CONCLUSION

The Tenth District’s decision cannot be allowed to stand. This Court must establish that
the appropriate burden of proof in civil environmental enforcement actions is a preponderance of
the evidence. In the alternative, this Court must declare that due process rights of defendants
must not be taken away and that regulated businesses must be afforded a meaningful opportunity
to rebut an inference of on-going violations.

For all the reasons set forth above, Shelly respectfully urges this Court to reverse the

- decision of the Tenth District and adopt Shelly’s First Proposition of Law or, in the alternative,
adopt Shelly’s Second Proposition of Law in order to provide certainty and consistency to Ohio’s

regulated businesses and industries.
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IN THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO
STATE OF OHIO, ex rel. CASENO.___pnuuae onpqg
RICHARD CORDRAY ‘ RS EPRYI I A I
OHIOATTORNEY GENERAL,
Environmental Enforcement Section , :
30 East Broad Street, 25th Floor z
Columbus, Ohio 43215 : JUDGE - .
: [
Plaintiff, ' : o !
: RELIEF ANDCIVIL PENALTIES
HEARTLAND REFINERY GROUP, LLC, :
% Acme Agem, Inc., Statutory Agent 2
41 South High Street, Suite 2800 :
Columbus, Ohio 43215
, _ o N o
KENNETH E. GORNALL (individually), - 9325
786 Hudson Road s & Eta
Delaware, Ohio 43015 > = ==
T P
< ;
- and | e T 83°
=7
WILLIAM C. SNEDEGAR (individualiy), oSor 28
4608 Central College Road : & =5
v Westervitle, Ohio 43081 ' : =
| Defendants, :

'. Au their oll re-refinmg facility in the City of Columbus, Defendants have caused and are
continuing to cause the discharge of air pollutants such as sulfur diqxidé and hydrogen chlonde
while circumventing legally required air pollution controls. Defendants’ operations havé, on more
than one occasion, caused such extreme releases of air poi]utanm that neighboring businesses have

had to evacuate employees or allow thiem to0 depan the area because they were overcome by the

"odoisﬂ':)eFmdanwhave:amngnﬁmm:ﬁmmsrakotxteedﬁﬁﬁ?ﬁwﬁdﬂmmﬁﬁﬁﬁm

have failed to conduct required emissions tesung, and have illegally installed other sources of air

pollutants. Defendants’ unlawful operations have caused a public nusance impacting the

' RA1
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| surmundmg public and private enterprises. In so doing, Defendants have created a threat to human
health and welfare, and o the environment. Therefore, Plunuflf State of Chio (‘r‘thé State”}, on
relavon of s Attomey General Richard Cordray, :mrt*.I a the wnmen request of the Director of
Environmental Protection (*Dircctor”), hereby institutes this action pursuant to R.C. 3704.06(B) for
prelimmnary and permanent injunctive rehef and the assessment of civil penaliies for violations of
Ohig’s air pollution control laws as coﬁmmed m RC Chaptér 3704 and the rules adopted
thereunder.

* 'The State alleges as follows:
| DEFENDANTS

L. Defendant Heanland Refinery Group, LLC, Defendant Kcnnéth E. Gomall, and
Defendant Willam C. Snedegar (collecuvely “Defendants™) are cach a “person™ as defiﬁed by R.C
3704.01(0) and Ohio Adm.Codc 3745-15-01(V). |

2 Defendarn Heartland Refinery Group, LLC (“Heartland Refinery”) 15 an Ohio
company registered with the Secretary of State to do business i Chio.

3. The Heartland Refinery propeny (“Facilny”) that gives nse to this Comphlaint is
located at 4001 East Filth Avenue, Columbus, Ohio 43219, in Franklin Counry.

4, Defendant Kenncth E. Gomall's (*Gomall”) business address is 4001 East Fifth
_Avenue, Columbus, Ohio 43219, in Franklin County. | |

5. Defendant Gornall is an Ohio resident whose residential address 15 786 Hudson
Road, Delaware, Ohio 43015, m Delaware Counry.

6, Defendant Gormall 5 an officer of Defendant Heartland Refinery and exercised

control and authority over the Facility durng all times refevant to this Complaint.

7. Defendant William Snedegar’s {“Snedegar”) business address is 4001 East Fifth
Avenue, Columbus, Chio 43219, m Franklin County.
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8. Defendant Snedegar is an Ohic resident whose residential address isr4608 Central
College Road, Westerville, Oho 43081, m Frankhn County. _

9. Defendam Snedegar is an officer of Defendant Heartland Refinery and exercised
control and Vaurhority over the Facility during all times relevant 1o this Complamt

GENERAL ALLEGATIONS

10.  Defendants operate the Facility as an odl re-refinery. The Facility refines used oil
into base lube ¢1l, Lght ends fuel oil, and asphalt marerial, the lawter of which is used w make roofing
muaterials and paving asphalt. _

11.  Ar the Facility, Defendants unilize eduipmem., operations, and/or acuvries that emil
or cause the emission of *“air comaminants,” as defined by R.C, 3704.01(B) and Ohio Adn;J.Code
3745-31-01(H). ‘

12, The equipment, operations, and/or activities referenced m ihe preceding paragraph
constitute “air contaminant sourcels]” as defmed by RC. 3704.01{C) and Ohio Adm Code 3745-31-
61(1), and consuiute “emissions unitfs]” as defined by Ohie Adm.Code 3?45—31-d1mwl).

{3.  The propeity at 4001 East Fifth Avenue, Golumbus, Ohio 43219, Ohio EPA facility
1D 0125043205, constitutes a “facility” as defmed by Ohio Adm.Code 3745-15-01(Q).

14. . Defendants have been “owners] and operatorsT” of the Facility- at all times relevant
to this Complaint, as that term is defined by Ohio Adm.Code 3745-15-01(LJ).

15. At the Facility, Defendants operate a front-end hot oil heater, identified by Ohio
EPA as BOOI, which is an “air contaminant source,” as defined by R.C, 3704.01(C and Ohio
Adm.Code 3745-31-01(T), and an “emissions unst,” as defined by Ohio Adm.Code 3745-31-01(MM).

16, At the Facility, Defendants operate a front-end skd dehydranon and lght ol

removal system, idenufied by Ohio EPA as POD1, which s an “air contaminant source,” as defined
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by R.C. 3704.01(C) and Ohio Adm.Code 3745-31-01(1), and an “emissions unit,” as defued by Ohio
Adm.Code 3745-31-01(MM). |

17. At the Facility, Defendams operate front-end wiped film short pzﬂx evaporators,
wenified by Otio EPA as P002, P03, and P004, which are “air contaminant source[s],” a5 defined
by R.C. 3704 01{C) and Ohio Adm.Code 3745-31;01(T), and “emissions unit[s),” as defined by Oho
Adm.Code 3745-31-01(MM). | |
| 18. At the Facilny, Defendants operate a back-end hydrofiushing and product seripping
5ystem, idenrified by Ohio EPA as POOS, which is an “air contammnant source,” as defined by RC.
370401(C) and Ohis Adm.Code 3745-31-01(I), and an “emissions umt,” as defined by Ohio
Adm.Code 3745-31-01{MM).

19.  Because emissions units BO01, POCI, P002, P603, PCO4, and POO5 are “air
contammant source[s]” and “emussions unitfs],” Defendants are subject to the requirements of Ohio -
Adm.Code Chapter 3745-31. |

20, On Jahuary 3, 2008, Chio EPA issued Permit-to-Tnstall (“PTT") No. 01-12184 to
Defendants that govemed emussions units Boﬁ!, Poo1, P02, POO3, and PO04.

21,  On July 16, 2008, Ohio EPA issucd Permit-to-Inseall and Operate (“PTIO”) No. 01-
12184 to Defendants tha governed emissions units B0O1, POC1, P002, P03, PO04, and P0Q5.

22, On July 30, 2009, Ohio EPA issuecd PTIO No. PO105213 to Defendants that
governed emissions units BOO1, P001, PC02, POD3, P004, and PObS. '

23.  On August 11, 2009, Ohio EPA issued PTIO No. P0105187 to Defendams thar
governed emissions unit BOOL. |

24, On October 1, 2009, Ohio EPA issued PTIO P0105498 (‘the Permir”/

“Defendants’ current permit”) to Defendants thar govemned emissions units BOG1, PO01, P02,
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P003, PO04, and PO03, and that superseded PTI No. 01-12184 and PTIO Nos. 01-12184, P0105213,
and POIC5187. ‘ |
25, Oluo EPA 1ssued the PTI and PTIOs descnbed in the preceding paragraphs
(collectively, “Defendants® Permuts™) to Defendants pursuant to R.C 3704(?) and/or {G). 7

26,  Defendamt Gomall, by virtue of his posmion as an officer of Heartland Refinery,
alone or in conjunction with others. .caused, participated m, controlled, and/or ordered the
violations of -law alleged in this Complamt. In add-il.ion, or m the alternatve, Defendamt Gomall
knew about or srhould have known about' the viohtions of law alleged m this Complamt; and by
humselfl or in conjunction with others, had_ the authonty to prevent or stop these violations, bu
failed to exercise lns authority to do so. Dcfcﬁdam Gornall undercook Ehc aceions and/or omissions

| allcgcd m this Complaint with reckless disregard for the best interests of the corporavion.

27.  Defendant Snedegar, by virtue of his postion as an officer of Heantland Refinery,
alone or inl comyuncuon with others, caused, pariicipated in, controlled, and/or ordered the
Vioiat:ons of law alleged in this Complamt, In addrion, or in the altemative, Dé_fehdaut Snedegar
knew about or should have known about the violuions of liw alleged in this Complaint; and by
hinself or in conjunction with others, had the amhoﬁty to prevent or stop thes;e violuons, but
faled to exercise his authonty to do so. Defendanmt Snedegar undertook the acmons and/or
omissions alleged i this Complaint with reckless disregard for the best interests of the corporation.

28.  For the reasons stated in the preceding two paragraphs, Dcfendants Gormall and
Snedegar are personally, jointly, and severally hable for every violanon herein.

29.  Ohio Revised Codﬁ 3704.05(A) provides, in part, that no person shall cause, permat,

“or allow the enussion of an air contaminant in violation of any rule adopted by the Director.
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30.  Ohio Revised Code 3704,05(C) provides, in pary, that no person who is the holder of
a permu issued pursuant to RC 3704.03(F) or (G) shall violawe any of the permut’s terms or
conditions. |

31.  Ohiwo Revised Code 3704.05(G) states that o person shall violate any order, rule, or
determination that the Director ssued, adopted, or made under R.C. Chapter 3?04.

32 All rules referenced in this Complaint have been adcpfed by the Director pursuant to
R.C. Chaprer 3704. | | .

33, ‘Ihe allegations n the preceding pamgraphs of the Complamt are incorporated by
reference into each count of the Complaint as if fully restated therem.

COUNT ONE
CREATION OF A PUBLIC NUISANCE

34,  Ohw Admnistrative Code 3745-15-07(A) prowides tﬁat it shall be unlawful for any
person to cause, permit, or mainuun a public nuisance

35.  Ohio Administrauve Code 3745-15-07(A) provides thar the emussion or escape into
the open air from any source ar sources whatsoever, of smoke, ashes, dust, dir, grime, acids, fumes,
gases, ﬁpom, odors, or any other substances or combix}auons of substances, m such manner or in
such amounts to endanger the heakh, safety, or welfare of the public, or cause unreasonable mjury
or damage 1o propenty, 15 hereby found and declared 10 be a public nuisance.

36.  Since Ociober 20, 2009, conimuing 1o the present, and/or during other times not yet
known to the State, Defendants engéged m the uncontrolled release of suifur-conmining compounds
and/or other odorous compounds. This has resulted in aumerous comp!é:nts from neighboring

businesscs and from the Columbus Fire Department. The emussions have caused the loss of

" comforuable enjoyment of property, impaired the conduct of business activities, and/or have

endangered the pubhc health and welfare in the vicinity of the Facibity.
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37; Since October 20, 2009, conunuing to the present, and/or during other times not )}et
known to the .State, Defendants have violaied Ohiq Adm.Code 3745-15-07(A) by causing,
permuting, or mammaining the emission of sulfur-containing cormpounds and/or other odorous
compounds that have created a publie nuisance, as defined by Ohio Adm.Code 3745-15-07(A).

38, The acts or omissions alleged m this clam for relef each constiste separate
viokions of Ohio Adm.Code 3745-15-07(A} and RC. 3704.05(A) and (G), for which the State is
entitled to mjuncrive relief, and for which each Defendant is subject to 4 civil penalty of up to
$25,000.00 p;:r day per violation, including each day of each violation occurring after the filing of
this Comphint, pursuant to R.C. 3704.06(Q). |

COUNT TWO
TION OF A STAT Y NUISANCE

39.  Ohio Revised Code 3767.02 provides, in parr, that any person who est;'bl:shes ac
ﬁuis:mce; the owner, agent or lessee of an interest in any such nuisance; and any peﬁon who is in
cﬁnml of that nuisance s gurlty of maintaining a nussance and shall be enjomned as provided in RC.
Chapter 3767,

40.  Pumsuant to R.C..-3767.03. the Attomey General may bring an action in equity in the
mame of the State 1o abate the nussance and 10 perpetually enjoin persons frt‘)m- mantaimng the
nuisance. ‘

41, Ohwo Revised Code 3767.01(C) defines a nuisance, n part, as that which is defined
and declared by statute to be a nusance.

42, Sinc,eVchber 20, 2009, conunuing to the present, and/or duﬁng othgr tmes not yet

known to the State, Defendants have, used, occup:ed, established, arid conducted a nuisance at the

"~ Facility because Defendants aré operating the Facility n such a way as 1o create 2 menace to and
injuriously affect the public health, welfare, and safety, s structurally unsafe, is dangerous to human

life, and constinmes a hazard 1o the public health, welfare, or safery due 10 inadequate maintenance,
7
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dil;;pldﬂtbﬂ. obsolescence, and works some substanuial annoyance, inconvenience, or injury 1o the
public. |

43.  Defendams esuablshed, have an interest in, and/or control the Facilwy and are
thereby maintainng a nuisance, m violation of RC. 3767.02.

44,  The acts or omsssions alleged in this claim for relief constnute viokuons of RC
3767.02, for which the Ste is entuled to perpetual injunctive relief against each Defendant,

pursuant o R.C. 3767.03 and 3767.04.

COUNT THREE :
QPERATING WITHOUT PROPER CONTROLS FOR EMISSIONS UNJT B0t

45,  Defendants’ Permut requires that all process emissions from B001 be vented to the
dry scrubber/baghouse spécif:ecl 1n the Permit.

46. - Onorabout Apnl 28, 2010, and at other times yer unknown to the State, befendnnw
ceased utlizing the dry scrubber/baghouse at the Facility which they had installed 1o reduce
pollutart emissions. |

47.  Since April 28, 2010, continumng to the present, and/or during other times not yee
kniown to the State, Defendants have faled 10 control process emissions from cmis.sions unx BOO1
utilizing the dry scrubber/baghouse 10 reduce pollutant emissions, thercby resulng 10 the
uncoﬁuolled releases of sulfur dioxide and hydrogen chloride emissions and thus violating the terms
of the Permit and R.C. 3704.05(C). |

48. 'The acis or omissions alleged in this claim for relief each constitme separate

violations of the Permn and R.C. 3704.05(C), for which the State is entitled to injunctive relef, and

for which each Defendanr is subject 10 a civil penahy of up 10 $25,000.00 per day per violanion,

“mciuding each day of each violation occurring after the filing of this Complaim, pursuant 10 RC
3704.06(C).
COUNT FOUR
8
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OPERATING WITHOUT PROPER CONTROLS FOR EMISSIONS UNIT P005

49.  Defendants” Permits require that al f:rocess emussions from emissions unit POOS be
vented furst 1o a hot oil hearer and then 1o the dry scrubber/baghouse specified n the Permus.

50.  From June 18,- 2009 1o October 19, 2009, Defendamts faled to vemt all emissions
from enussions unit POO5 first to the hot oil heater and then o the dry scml:;ber/ béghouse, by
venting ¢missions to cither an open or enclosed flare, thereby resulting in the uncontrolled release of

 sulfur dioxide and hydrogen chlonde emissions and thus violaung the terms of Defendants® Permuts
and R.C, 3704.05(C).

51. From October 20, 2009 to .Aprii. 27, 2010, except for a penod of ume from

spproximately December 14, 2009 wo February 5, 2010, when the Facilty was temporarily shut

- down, Defendams faled to vent all emlsﬁinns from emussions unit PO05 first to the hot oil heater
;\ﬁd lﬁen to the dry scrubber/baghouse, by venung emissions 1o enher an open or enclosed flare,
lheréb_v' resufing in the unconurolled release of sulfur dioxide and hydrogen chlonde ermssio'ns and
thus violating the terms of Defendamts’ current Permut and R.C. 3704.05(Q).

52. | On or about April 28, 2010, and at other times yet unknown‘to the State, Defendants
ceased unlizmg the dry scrubber/baghouse at the Facilty which they had installed 10 reduce
pollutam emissions, | |

53. . Since Apnl 28, 2010, continumg to the present, and/or during other times not yer -
known 1o the State, Defendants have faded 1o control all process emissions {rom emissions unit
P00S5, by not operating the dry scrubber/baghouse to reduce pollutant emissions, thereby resuliing
in the uncontrolled release of sulfur dioxide and hydrogen chloride emussions and thus vnolatiﬁg the

terms of Defendants’ current Permit and R.C. 370405(C).

54,  ‘the acts or omissions alleged in this clum for relief cach constitue separate

violations of Defendams’ Permits and R.C. 3704.05(C), for which the State is entitled to mjunctive
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relief, and for which each Defendant 15 subject to 2 civil penalty of up 10 $25,00000 per day per

violation, including cach day of each violation occurring after the filing of this Complaint, pursuane

1o RC. 3704.06(C).
' : COUNT FIVE _
, OPERATING WITHOUT MAINTAINING THE REQUIRED CONTROL _
EFFICIENCY FOR HYDROGEN CHLORIDE EMISSIONS FROM EMISSIONS UNIT
. P0OS

55.  Defendants’ Permu requires that emissions of hydrogen chloride from emissions
unit P0O5 be vented to a dry scrubber/baghouse with a mummum 90% control efficiency for
hydrogen chloride at all vimes thar POOS5 1 opé:ﬁting. |

56.  On orabour Apnl 28, 2010, and at other umes yet unknown 1o the Sme, Defendants
ceased utilizng  the dry scrubber/baghouse at the Facliy which they had mstalled 10 reduce -
pollutant emissions.

57.  Smnce Apnl 28, 2010, continumg 10 the present, and/or during other tlme.s not yet
known to the Staie, Defendants have faded to operae the dry scrubber/baghouse o reduce
pollutant emissions, Lhe_reby. failing to reduce the emissions ‘of hydrogen chloride from enussions
unit P005 by 90% and causing the uncontrofled release of hydrogen chIonae from emissions uni
POCS at a rate of 0.55 Ibs/hour, and thus violaring the terms of Defendants® current Permit and R.C
3704.05(C). | |

58.  The acis or omussions alleged i this claim for relief each constmute scparate
violtions of Defendants’ Permut and R.C. 3704.05(C), for which the Smie' is enttled to injunctive
relief, and for which each Defendant 15 subject to a civil penalty of up o $25,000.00 per day per

violation, including each day of each violation occurring after the filing of thus Cbmplamﬁ pursuant

o RC.I70406(C).
| COUNT SIX
FAILURE TO COMPLY WITH THE SULFUR DIOXIDE EMISSIONS LIMITATIONS
~ FOR EMISSIONS UNIT P05 |

10
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59.  Defendants’ Permut limits sulfur dioxide emissions from emussions unit P05 w a
rate of 1.7 pounds per hour and 6.9 tons per year.

60.  According to the application for PTIO No, 01-12184, Defendants’ uncomrofled rate
of sulfur dioxide emissions from emissions unit PG05 is 34 7 pounds per hour.

61.  Onorabout April 28, 2010, and at other times yet unknown to the State, Defendants
-ceased utllizing the dry scrubber/baghouse at the Facilty which they had installed to reduce
pollutant emussions. ' '

62.  Since April 28, 2010, continuing t'o the present, and/or during other times nor yet
known to the State, ﬁcfendams have engaged mn the unconurolled release of sulfur dioxide emissions
from emissions unft PO035 at a rate m excess of 34.7 pounds per hour, thus violaung the rerms of the
Permit and R.C. 3704.05(C). |

63.  The acts or omissions alleged w this clim for relief each constitute separate
violations of the Permut and R.C. 3704.05(C), for which the State 15 entitled to muncuve relef, and
for which each Defendant is subject 1o a civil penalty of up o $25,000.00 per day per violation,
inchiding each day of each violation occurring after the filing of this Comphint, pussuant 10 R.C,
3704.06(C).

- COUNT SEVEN
FAILURE TO CONDUCT EMISSIONS TESTING

64, Defendams’ Perm requires initial emissions testing for emissions umits B001, POO1,
P002, P03, P004, and P05 withun 60 days of its issuance, 1e., by no later than November 30, 2009.
65.  Defendants did not conduct the required miial emissions testing on or before -

November 30, 2009, and at the time of the filng of this Complamt, sufl have not conducted the

required emissions testing, thus violating the verms of the Permit and R.C. 3704.05(C).

11
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66 ‘The acis or omissions alleged in this clum for relief each constitute separate
violtions of the Permit and RC. 3704.05((.}. for which the Siate is entitled 10 injunctive relief, and
for which each Defendant 5 subject t0 2 civl penalty of up to $25,000.00 per day per violation,
ncluding each day of each violation occurring after the filing of this’ Complant, pursuam to RC.

3704.06(C).

COUNT EIGHT
FAILURE TO OBTAIN PERMIT-TO-INSTALL AND OPERATE

67,  Ohio Administrative Code 3745-31-02(A)(1)(b) prowdes that no person shall ca.use,
permit, or allow the mstallation or modificaton, and subsequent opemubn of any new
air conmmmant source, without first obtaimng a PTIO from the Director.

_68.' The railcar loading operaton constitutes an “aw contaminan source” as defined by
R.C. 3704.01{C) and Ohio Adm.Code 3745-31-01(F). and an “emissions unit” as defined by Ohio:
Adm.Code 3745-31-01(MM).

69. At some time pnior 10 Aprl 23, 2010, and/or ont a date presently unknown to the
State, Defendants mstalled and began to operate a system of loading railcars wathout first applying
for and obrairng a PTIO from the Durector. |

70.  The acts or omissions alleged m thss chiny for .rebef each constuute separate
viohtions of Ohio Adm.Code 3745—31-92(A)(1)(b} and RC 3704.05{G), for which the Stare &
entit!éd to mpunctive relief, and (or which each Defendant is subject to a ewil penalty of up w
$25,000.00 per day per violauon, including each day of each violation occurring after the ﬁhng of
this Complamt; pursﬁant to R.C 3704.06{C).

| PRAYER FOR RELIEF
WHEREFORE, the State respectfully requests thar this Court:

12
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A. Prelimmanly enjoin Detendants 1o comply with the Permut, R.C. Chapser 3704, and

the rules adopted Lhereuﬁder, which shall include, but is not limited to, the following

TEqQUITEMEIILS.

1.

By no later than June 17, 2010, mnstall new, acid-reéistant bags and associated
support cages in the dry smibber/ baghouse, resume operarion of the dry
scrubber/baghouse, and maintain all emissions units ar the Facility in
comphiance with the 1erms and conditions of the Permit, R.C. Chaprer 3704,
and the rules adopted thereunder;

By no later than June 24, 2010, submit m‘lntenmo-TeSt noufication fpr
emisstons unis BOO1, P01, PO02, PO03, P004, and P005;

By no later than 30 days followng the submittal of the above Intent-1o-Test
notificétion to Omo EPA, conduct infial erhissmns tests for emissions units
BO01, POG1, POCZ, POO3, PCO4, and PO05, as required by the terms and
conditions of the Permit, |

Within 30 days of conducting the emussions teses described in the preceding
paragraph, submn the resulis of such tests to Ohio EPA, as required by the
terms and conditrons of the Permr; |

Izrunednately opéi'ate and mamtamn effective nwsance odor &omrol equipment
for any railcar Joading of any liquid producr; by-product, or waste produced
or handled by the Facility to minimize or elimmnate emussions of nuisance

odors, so long as the potenual exists for nuisance odors resulting from rail

car loading or materials storage m rmilcars at the Facility;
Immediately submit a complete apphcauen for a permut-to-install and

operate for the railcar loading operation, which necessarily includes all

13
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10,

11,

assumptions, cakulatmr:ﬁ, citations, and guidanéc used when compleung the
permit application and appropnate emmussions activity category forms;

Withinn 90 days of the effecuve date of the prefiminazy fnjunction, install a
bag leak detection system for the dry scrubber/baghouse exhaust gases, and
operate and mumtan such bag leak detecuon system according to the

manufacturer's recommended specifications;

Within 60 days of the initial operation of the bag leak detecuon system

described i the preceding paragraph, submit an application to modify the

Permut to ncorporate appropriate monitoring, recordkeeping, and reporting

requirements for the bag leak detecuion system;

Within 90 days of the effecuve date of the preliminary imjunction, suBm# a
Preventive Maintenance and Malfunction Abatement Plan (PMMAP)
pursuant to Ohio Adm.Code 3745-15-06(D), that mcludes, but 15 not limited |
10, an inspection and mainterance schedule for each air contamunait source
and physical operanon connected 1o emissions control systems ar the Facility;
Within 45 days of ;.he effecuve date of the preliminary injuncrion, hire an
mdePendent,r third-pany consultant with experience in the field of air
pollunon control to perform an odor review and abatement study of the
Facility; |

Within 165 days of the effective date of the preliminary injunction, complete
the odor review and abatement study of the Fac-ilify and Submii the study to
Ohio EPA. The study shall mclude the followng information;

a. An idenification of each piece of equipment at the Facility chat i5 a

source of odors during normal operations, dunng routne

14
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maintenance, and/or when the equipment is m need of routine
rﬁaintenancc: | _

b. A descnpuon of the capture and control equipment, if any, for each
source of odors and the estimated capture efficiency and control
efficiency of sﬁch equipment;

c. ‘For‘ each uncontrolled source of odqrs, the -esumaled uncontrolied

_emission rates for the source (in pounds per hour and tons per
year) and an denuficauon of all technically feasible control
measures that could be employed o minimize ﬁr eliminate the
£Mmissions;

d  For each controlled source of odors, the estimated emission rates
for the source {in pounds per hour and tons per year) and an
demification of all the additional or repi.u:e.rnent techmically
feasible control measures that could be employéd o further
minimize or ehminate the enussions; and |

e.  For each of the technically feas:blé control measures identified in
the preceding 1wo paragraphs, the estimared ‘overall control
efficiency, capual and annual operanng costs, cost-effectiveness {in
dollars per ton of emussions reduced), and ume required to
expeditiously install/ implement the control measure.

B. Permanently enjomn Defendams to comply with R.C. Chapter 3704 and the rules

~adopted thereunder, which shall include, but 15 not hmited ;q.hl;.l;g, following

requirements:

1. - Each requirement contained in paragraph (A) of this prayer for relief.

- 15
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2. Implement, in accordance “;1‘511 a schedule approved by Ohio EPA, LhCImOST.
efficient control measure idertified in the study for each source, and noufy
Ohio EPA of the control measures that will be installed or implemented;

C. Order each Defendant, pursuant 1o R.C. 3704.06(C), 1o pay cwil penatues for the
violations set forth in the amount of $25,000.00 per day for each day of each
violation, including énch day of each violation océumng after the filing of this
Complaint;

D. Order Defendants to pay all costs and fees for this acton, including extraordmary
enforcement costs incurred by the State of Ohic and aomeys® fees ncurred by the
Olvo Anomey General's Office;-

E. Retin junsdicuon of this suit for the purpose of m#kmg any order or decree that

. this Court may deemn necessary at any tﬁne tG carry out 1S judgment; and

F. Award such other relief as this Court deems proper and just.

Respectfully submitted,

RICHARD CORDRAY
OHIO ATTORNEY GENERAL

GREGGH. BACHMAN N (003953 l)
Assistant Arromeys General
Environmental Enforcement Section
30 East Broad Streer, 25th Floor
. Columbus, Ohio 43215
_ Telephone: (614) 644-2766
Facsimile- (614) 644-1926
Thaddeus.Driscoll@ OhioAuormeyGeneral.gov
Gregg.Bachrmann@ ChioAuomeyGeneral.gov

Atiorneys for Plavuyff State of Olro
16
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~ - -~ FILED

COURT OF GUMMUN PLEAS
NOY 0 4 2009
[N THE COURT OF COMMON PLEAS LINOA K. FANKHAUSER, CLERK,
HIO ;
PORTAGE COUNTY, O! D CaUNTY o
STATE OF OHIO, ex rel. ‘
RICHARD CORDRAY Case No:

OHIO ATTORNEY GENERAL

Hnvironmental Enforcement Sectioh ; Judge 2 0 0 % a {TQ 1 |7 O 9

30 East Broad Street, 25" Floor
Cotunbus, Ohio 43215 * JUDGE LAURIE J. PITTMAN
Plaintiff, ' '

' COMPLAINT FOR PRELIMINARY
V. AND PERMANENT INJUNCTIVE

RELIEF AND CIVIL. PENALTIES

PROCEX, LTD
¢/o C&F Ong, Inc. ' .
50 Public Square #1414 - CIVIL DESIGNATION: H. OTHER
CIVIL o .
Cleveland, Chio 44113
" Defendant.

Defendant Procex, Ltd., operates a facility that de-bonds coatings from metal parts-using
inductive heatng and salt bath treatment located at 880 Cherry Street in Kent, Ohio, which s
adjaa.ant ta residental ne_ighborhoods “to the north, south,' and east Uncoﬁtro]led an.d/'or
impropetly controlled emmissions from the Mducto¥_stadons and the salt bath are being discharged
into the ambiclnt air, including a horrible edor, causing a public nuisance with little or 1o regard for
public health or the environment. Plaintif‘f, State of Ohio, by and through its Atto;:ncy General,
Ric:ha-rd Cordray, (“Plaintifi” or “the State™) at the written request of the D_ircctpr of En_vironrnentai
Protection .(“Director”), institutes this civil action.seeking injunctive refief and civil penaltics against
“Procex, Lid. for violations of Ohio’s aic pollution control laws, namely R.C. Chapter 3704 and the

rules adopted thereunder. Plaintff alleges as follows:

QPANMEN
T T g

00DOTR45140
cvoc ¢
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1.

IQEL&ERAL ALLEV GATIONS
The Defendant, Procex, Led, is a limited lLability company registered with- the Ohio
Secretary of State. Defcﬁdant owns and/ o:. operates a Facility, as those terms are defined in
Ohié Administrative Code (“Ohio Adm.Code”) 3745-15-01(1), 3745-15-01 (P) and 3745-17-
01(3)(3), lacated at 880 Cherry Street, Kent, Portage County, Obio 44240 (“Facility”). At
the Facility, Defendant conducts de-bonding operations designed to remove coatings from
metal patts using inductive heating and salt bath treatment.

The Facility is a “source” of ““air contaminants” as those terms are defined in Ohio

' 'Aden.Code 3745-15-01(W) and 3745-31-01(H), respectively.

The de-bonding process consists of two primary stages: (i) inductive heati?xg; and -(if) salt
bath treatrnent, both of which involve several emissions ﬁnits (“EUs”).

In the first stage, three inductors (EUs P00, PO05, and POD'}’) are used l:o‘ heat metal parts
coated with rubber and othet materials in order to facilitate removal of the coatngs.

All three inductor stations are hoodcd and are designed to caprure emissions vented to a -
common wet scrubber, which is eventually venied to the ambient al through 2 sf:ack.
Ermssmns that escape the hoods and are not coliected and vented to the scrubber are

released uncoatroiled to the ambient air though roof stacks. Uncontro]lcd emissions from

the roof stacks contribute to odors emanaring from the Facility.

Emissions from EUs P003, PO05, and P007 ,ar-c subjéct to Ohio Adm.Code 3745-17-07
which regulates the control of visible particulate emissions from stationary sources, as well as
Ohio Adm.Code 3745-17-11 which provides restrictions on mass parﬁdléte emissions from

industrial sources.

* “The second stage of the Defendant’s-operation-involves the use-of a salt bath (EU P0G

designed to remove residual coating matesial left in place after treatment by the inductors.
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10.

11,

12.

13

14.

Eimissions from the salt bath are uncontrolled and cxhéusted to the arnbi_eu.t 2ir through twin
soof fan stacks located above the salt bath. Emissions Unit.POOG is an “incinerator” as
defined in Ohic Adm.Code 3745-17-01(B)(9). |
Einissions Unit POO6 is subject to Ohio Adm.Code 3745-17-07, which regulates the control
of visible particulate emissions from stationary sources, and 3745-17-09, which specifies
restrictions on pért'tculatr:: emissions and odors from incinerators,
The Akrén Regional ‘Air Quality Management District (ARAQMD) is the contra_ctuai agent
féz the Ohio Environmentzl Protection Agency (Ohio EPA) responsibic. for administering
ait poliutioﬁ laws and rules in Portage Couﬁ&y, OHio. |
Beginning on or about November 5, 2004 and continuing to the prcse;-xt, ARAQMD and/or
Ohio EPA have repeived aumerous complainfs regarding smoke and/or odors emanating
.Erom'the'Facility. As a tesult o'f said complaints, ARAQMD has conducted numerous
investigations and insp.ections of the Facility.
Al rules and ordess ceferenced in this Complaint have been adopted by the Director undet
R.C. Chapter 3704
The allegatons contzined in the preceding patagraphs are incorporated into each clair’ﬁ for
relief in this Complaint as if fully rewritten therein.
Pursuant to Civ. R. 8 (A), the State informs the Court that the amdu:?c sought is in excess of
Twenty-Five Thousand Dollars ($25,000.00).
‘ FIRST CLAIM FOR RELIEF ,
FAILURE TO CONTROL VISIBLE PARTICULATE EMISSIONS FROM
: - STATIONARY SOURCES

Ohio Revised Code 3704.05(A) provides, in part, that no person sha,ll cause, permit, ot allow

the ernission of an air contaminant in viclation of a rule adopted by the Director.
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15.

16.

17,

18.

19,

20.

Ohio Revised Code ‘3704.05((}) provide.s, in par't, that no pesson shall violate any rulé of the
Director issued, adopted, or made under R.C. Chapter 3704. '

Chio Administrative Code 3745-17-07 Timies visible par‘ticulate-errﬁssions from =z stationary
source to twenty pcrcc:_ht (20%) opat.:ity from ar;y stack, as a six-rnim‘lte average for not more
than six minutes io 20y sixty minutes, but shall not exceed sixty percent {60%) opacity 2s a
six-minute average at any fime.

I multple occutrences on of aboﬁt the following dates: _]unc 6, 2007, June 21, 2007 and
July 11, 2007, and others yet to be discovered, opacity from stacks at Defendant’s Facility
assocmted with EUs P003, P005, and POCT excesded the opacity Hmits estabhshcd in Ohio
Adm.Code 3745-17-07, including at least one instance in which the opacity exceeded sixty
Pcrcent (60"/;) as 2 six-minute avexage.. | |

In multiple occurrences on or about the following dates: June 8, 2007, June 18, 2007 and
June 21, 2007, and others yet to be discovered, emissions from PODG exceeded the opacity
lirmits esnabhshed in Ohio Adm.Code 3745-17-07, including at least one instance in which
the opacity exceeded sixty perccnt (60%) as a six-rainute average. |

The acts or omissions alleged in this claim for relief constitute violatidi;s_ of Ohio Adm.Code
3745-17-07 and R.C. 3704.05(A) and '3745.05((}), for which Defendant is subject to
injunctive relief pursuant 10 -R C. 3704.06(B), anﬂ for Which Defendant is liable .tﬁ pa'y‘ a civil
penalty of up to twenty -five thousand dollars ($25,000. 00) for each day of each violation -
pursuant to R.C. 3704.06(C). o |

SECONI CLAIM FOR RELIEFE
FAILURE TO OBTAIN PERMIT TO OI’ERATE

Ohlo Rewsed Code 3704 05 A) provides in part that no person shall cause, permit, or allow

the emission of an air contaminant in violation ofa rulf: adopted by the Director.
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21.

22.

23

24.

25.

26.

27.

28,

Ohio Revised Code 3704.05(G) provides, in part, that no petson shall violate any rule of the

Director issued, adopted or made under R. C Chapter 3704.

Ohio Administrative Code 3745—31—01(1-1) defines “air contarrunant” as partlculate matter,
dust, fumes, gas, fmist, radionﬁc.'lides, smoke, vapor ot odorous substances, or any
combination thereof.

Ohic Aciministrative Code 3745-35-01(B)(4) defines “air coataminant source” -as each
separate operation, Or activity that results or may result in the emission of any air
contaminant, inchuding operations or activities that emit 2ir contaminants, whether regulated
under Ohio law or regulated under the Clean Air Act. |

Emlsslons Unit POO7 is an ait contammant source because it emits air contaminants as those
terms are defined in the Ohlo Administtative Code.

Ohio Administrative Code 3745-35-02 (effective until _]une 30, 2008, replaced by cusrent
Ohio Adm.Code Rule 3745-31-02) prohibited any persen from causing, permit\ing, or
aﬁowing &e operadon of other use of any air contaminant source without applying for and
obtaining a permit 'to‘ opetate (“PTO”) from Ohié EPA, except as.pr.ovided by rule; .

From 2 date chrrently" unknown to the Sftatc, but sincé at Iéast the time Procex Ltd. came
under current ownership in approximately April of 2000 and continuing to on or about
Februa:y 13, 2006, Defendant failed to apply for a PTO for EU POO7.

From # date currently unknown to the State, but since at least the tdme Procex Litd. came
under current ownership in approximately Aprl of 2000 and continuing to the present,
Defendant falled o obtain a PTO for EU POOT.

Defendant has caused, permitted, an'd /or allowed the operation of POO7 intermittently, if not

conanuocusly, since z date currently unknewn to- the State, but since at least the tme Procex
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29,

Ltd. came under cutrent ownershié in approximately April of 2000 and continu'mg to the
present.

The acts or omissions alleged in this claim for relief constitute violaﬂoﬁs of Ohio Adm.Code
3745-35-02 (pnor to ]une 30 2008) and 3745-31-02 {since _]une 30, 2008 and continuing to
the present) and R.C. 3704.05(A) and 3745.05(G), for which Defendant is subject to

injunctve relief pursuant o R.C.3704.06(B), and for which Defendant is liable to pay a civil

. penalty of up to twenty-five thousand dollars ($25,000.00) for each day of each violation

. 30,

31,

32,

33,

pursuant to R.C. 3704.06(C).

: THIRD CLAIM FOR RELIEF
FAILURE TO QUANTIFY PARTICULATE EMISSIONS AS REQUIRED
BY ORDE THE DIRECTOR :
Ohio Revised Code 3704.05(G) provides, in part, that no person shall violate any rule of the
Directot issued, adopted, or made under R.C. Chapter 3704.
Ohio Administrative Code 3745-15-04 states that the Director may requite any person
responsible for emissions of air contaminants to make ot have made tests to determine the
emission of air contaminants from any source whenever the Director has teason to believe .

that an emission in excess of that allowed by these rules is occurring or has.occurred.

On or about August 15, 2008, by issuance of a Notice of Violation (“NOV™), and in a

- December 3, 2008 letter replying to Defendant’s response to the NOV, ARAQMD directed

Defendant to perform stack testing at the Facility. Stack tests may be required by ‘the
Director, pursuant to Ohio Adm.Code 3745-15-04, in order for ARAQMD to determine .
Defendant’s compliance with Ohio Adm.Code 3745-17-11 and 3745-17-09,

Defendant has not, as of the date of the filing of this Complaint, petformed and/or

submitted to ARAQMD or Ohio EPA the stack tests as directed in the August 15, 2008

NOV and the December 5, 2008 ARAQMD letter.
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34. The acts or omissions alleged in this claim for relief constitute violations of Ohio Adm.Code

35.

36.

37

38.

3745-15-04 and R.C. 3704.05(G), for which Defendant is subject to injunctive relief pursﬁant
to R.C. 3704.06(B), and for which Defendant is liable to pay a civil penalty of up to twe‘nty—
five thousaﬁd dollars ($25,000.00) for each day of each violation pursuant to R.C.
3704.06(C).

" FOURTIL CLAIM FOR RELIEF
AIR POLLUTION NUISANCE

Ohio Revised Code 3;704.05(A) provides, in part, that no person shall cause, permit, or allow
the emission of an ait contaminant in violation of a rule adopted by the Director.

Ohio Revised Code 3704.05(G} providés, in part, that no person shall violate any rule of the
Director issucd, adopted, or made under R.C. Chaptér 3704,

Ohio Administrative Code 3745-15-07 states, in part, that it shall be unlawiul for any person
to cause, pcrmit,. or maintain a public nuisance. The rule declares the emission or escape
into tiqe open air from any soutce Or sources whatsoever of smoke, ashes, dust, dirt, grime,
acids, futnes, gases, vapors, odors, or any other substances or com’binaﬁohs of substance:;, in

such manner or in such amounts as to endanget the health, safety or welfare of the public, ot

cause unreasonable injuty or damage to property, a public nuisance.

Pcriodit;a.'lly, from at least November 5, 2004 and condnuing to the present, Defendant’s
operations at the Facility have cguscd_rcsidents in the surrounding area of the Facility to
lo&gé numerous complaints with ARAQMD. Both formal written complaints and informal
verbal complaints frequendy indicate that the opcrations.a_t the Facility éeneratc smoke and
intense burnt rabber odors that cause breathing problems 2nd stinging eyes for the residents

that lived in the neighbothoods near the Faciliey. —Inspectots who investigated such

complaints have encountered similar problems.
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29, Defendant’s operations at the Facility have in the past and continue to create emissions in
P P .

41,

42.

43,

the form of smoke, odors and vapors that are being released to the ambient air in such
amnounts as to endanger the health, safety and/or welfare of the public, and/or are causing
unreasenable injury or damage io residents and property located near the Facility. As 2

result, Defendant’s operations are a public nuisance.

The acts or omissions alleged in this claim for relief constitute violations of Chio Adm.Code

3745-15-07 and R.C. 3704.05(A) and 3704.05((}), for which Defendant is subject to
injunctive relief pursuznt to R.C. 3704.06(B), and for which Defendant is liable to pay a civil
penalty of up to tweaty-five thousand dollars ($25,000.00) for each day of each viclaton

pursuant to § 3704.06(C).

FIFTH CLAIM FOR RELIEE

COMMON LAW NUISANCE
Periodicaﬂy, from at least November 5, 2004 and continuing to the present, Defendant has
engaged in the release of noxious odors from ita; Facility which interfere with che rights of
the public, thereby constituting 2n unreasonable use of property to the detriment of the
pﬁblic.
By znd through Deféndant’s cénduct as described in this claim fot relief, ramely the
improper release of noxious odors from the Defendant’s Facility, Defendant has significantly
interfered with. the public health, the public peace, he public comfort, and/or the pﬁblic
convenience of neighboring busir;esses and residents. Sucg conduct constitutes & Common
law public nuisance.

Defendant knew or had reason to know that the acts alleged in this claim for relief of the

Cormiplaint have constituted such 2 threat and are 2 significant interference-with the rights-of

the public. By reason of Defendant’s continuing nuisance, Plaindff has suffered and
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continues to suffer damages that are irreparable and cannot be compensated by law.
Defendant is résponsible for abating this nuisance. The State is entitled to injunctive relief
_to abate and enjoin this auisance. |
44, As a result of Defendant’s activities described in this claim for relief, Plaintiff, including
ARAQMD, has incurred cosfs, including but not limited to, the costs of personnel ﬁme for
investigating and inspecting Defendant’s Facility and thc.costs of bringing this action.
45. Defendant is liable to the Plaintiff for compensatory damages, including but no*.t limited to,
the costs of personnel time for investigating and iuspecting and the cosst of bringing this

action, including reasonable atrorneys’ fees.

PRAYER FOR RELIEF
Therefore, the State respectfully requests that this Coust preliminarily and permanently
enjoin the Dcfcﬁdant Procex, Ltd., to comply with R.C. Chapterl 3704 and the rules adopfcd
thereunder, including but not limited to: o
A. Order Defendant to bring emissions units P003, P05 and P07 into compliance with Okhio
Adm.Code 3745-17-07 and 3745-17-11 and to demonstrate compliance pursuant to the
approptiate testing procedures. Defendant shall maiatain compliance thereafter; |
B. Osder Defendant to bring emissions unit POOG intc compliance with Ohiclp Adm.Code 3745~
17-07(A), and 3745-17-09(B) and dcmonétrate compliance pursuant t;o appropriate testing
procedﬁes. Defendant shall maintain compliance thereafter;
. Otrder Defendant to abate any nuisance by tmeans as ordgred by the Director, including but
not limited to ceasing the operations of BUs P003, P0O05, POD7 and PO0G, so as to

demonstrate compliance with Ohio Adm.Code 3745-13-07;
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. Order Defendant, pursuant to R.C. 3704.06, to pay civil penalties for the ﬁolaﬁons set forth
'm the amount of Twenty-Five Thousand Dollars ($25,000.00) per day or each day of cach
violation, including each day of each violation occutring after the filling of this Complaing

. Otder Defendant to pay all costs and fees fox this action, including _attomeysf fees assessed
by t.‘nc. Office of the Ohio Attorney General;

. Retain jurisdiction of this suit for the purpose of making any order ot decree which it may
‘deem necessaty at any time to carry out its judgment; and

. Grant such other q:elief as may be just.
Respectfully Submitted

RICHARD CORDRAY
OHIO ATTORNEY GENERAL

Ut € Priasgnein

Christina E. Grasseschi (0082417)
Sarah T. Bloom (0082817)

Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Stzeet, 25™ Floor -
Columbus, Ohio 43215-3400

Wednesday Szollosi (0075655)
Assistant Attorney General
Environmental Enfotcement Section
One Governmental Center, Suite 1240
Toledo, Ohio 43604

16
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIC

)

et

STATE OF.OHIO, ex. zel. . caseno. 0P Y U&; o

RICHARD CORDRAY .
OHIO ATTORNEY GENERAL : JUDGE m .

Plaintiff,

<

V-

TINKLER CONSTRUCTION, CO. . COMPLAINT FO T
¢/0 Daniel C, Tinkler (staturtory agent) :  RELIEF AND CIVIL PENALTIES

3430 Niles Road SE
Warnen, Ohio 44484,

and

DANIEL €. TINKLER (individually)
12175 Blott Road
North Jackson, Ohic 44451

Defendants.

NATIIRE OF THE ACTION

7  In their de.m'o]iﬁon activities at 3100 Va]!éy'DaIc Dadve NW, 1W.Vfu:rcn; Ohio 44485

{3100 Valley Dale”), the Defendants failed to provide notce of demoliion operations prior to

. commencing such opezations; and failed to obtain a thorough asbestos inspection of ti;e facility
pdor to perforining the demolition o.pcxations. In doing -so,. Defendants did not provide Ohio EPA

with an oppormnity to ispect the facility prior to demclition and did not provide Ohio EPA with

information on the amount of asbestos-contzining materizl i the facility to determine if the work

pracce rccjui\:cmcms of the Acbestos Emission Control Standards applied. Consequently, Plaingff

Stete of Chio, by and through the Ohio Attorney General, Richard Cordray, at the written request
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of the Director of Environmental Protection (“Director”), brings this action to enforce Chapter

3704 of the Ohio Revised Code znd the rules adopted thezeunder seeking injunctive relief and civil

penalties. The Plaintff alleges as follows:

GENERAL ALLEGATIONS

1. Defendant Tinkler Construction, Co. (“Tinkler Construction”) is an Ohic Cotparation
with 2 business addsess of 3430 Niles Road SE, Warren, Trurbull County, Ohio 44484,
2. Defendant Daniel C. Tiekler (“Tinkler™) is the President of Tinlder Construction.

3. Bach Defendant is 2 “person” as defined by R.C. §1.59 and §3704.01.

4. Beginning sometime before March 10, 2004 and conﬁmﬁng until at least March 22, 2004,

Defendants dsmc:]ishéd the former Jamcstéwn Village Commﬁﬁity Center located at 3100 Valley
Dale Drive N, Warren, Trambull County, Ohio 44485 (“3100 Valley Dale”).

5. Dcfenda;nts are “owners” or “operators” of the demclition operaton which o::c.urced at
3100 Valley Drzle as defined blehio. Adm Code §3745-20-01 .. |

6. Defendznt Daniel Tﬁﬂdezz—,’.by virtue of his position with Tinkler Construriion, alone or
in conjunctinh with_ others, caused, pardcipaten_:l in, corlztt'c:»}lcd, aﬁd/ or ordered the violadons of law
alleged in this Compleint. In addition, or in the alterhative, Defendant Tinkler knew 2bout or should
have known about these viclations, and by himself or in CDﬂéﬂnCﬁﬂ;ﬂ with pthc:s, had the authority
to prevent or 5top these v:iolatio.ns, but friled to c:xerﬁise his autherity to do so. Defendant ’.l"in.kletr 15
personally liable for these vicktions. |

7. Beginning sometime before March 10, 2004 and continning untl at least March 22, 2004,
Defendants’ actions at 3100 Valley Dale consttuted a “demolidon” a5 defined Sy Ohio Adm.Code

3745-20-01.
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8. 3100 Valley Dale, where Defendants conducted the demolition, constituted a “facility”

2s defined by Ohio Adm Code 3745-20-01 and 3745-15-01.
9. 3100 Valley Dele contzined “repulated asbestos—containiﬁg material”’ as defined in Ohio

Adm.Code 3745-20-01, in an amount yet unknown to Plaintif.

10, The ceilings, walls, rpipes and surface areas inside of 3100 Valley Dale fom which

Defendants removed asbestos constimted “facility componeats” as defined in Ohio Adm.Code
3?;45—20-01. :

11, The demolition operation at 3100 Valley Dale constituted 8 “soutce” of “air
contaminants” 2s those tetms ate defined in R.C. §3704.01 and Ohio Adm Code 3745-15-01.

12, Pursusnt to Ohio Adm.Code 3745-20-02(B)(2), specified notification requirements of
Ohio Adm.Code §3745'-20—03 apply to each owner or operator of a demolition operation whea the
combined amount of regilated asbestos-containiag matedial is Jess than ”m%u hundred sixty (260)
lincar feet on pipes and less than .cme hundred sizty (160) square feet on other fs;:cﬂity tomponents,
and less than tlﬁ%ty—ﬂvc (35) cubic feet of facility components where the length or atea could not be
mea;uxed previously, or if there-.is no as.bestos-comai.rﬁng matesdal in a facility being democlished. |

13. Pussuant to Ohio Adm.Code 3745-20-02(B)(1), the requirements of Ohio Adm.Code
3745.26-03, Ohio Adm.Code 3745-20-04, and Ohio Adm.Code 3745-20-05 apply o each owner or

operator of a demolition opetation when the combined amount of regulated asbestos-containing

tnaterial is at least twa hundred sixty (260) Bnear feet on pipes or at least one hundred sixty (160)

squate feet on other facility components, or at least thirty five (35) cubic feet of facility components
where the length or area could not be mez.surcd prcvmusly in & facility being demolished
14, Revised Code §3704.05(G) states that no person shall viclate apy order, mle, or

dctermmadon of the Director msucd adoptcd or madc unde: R.C Chaptex §3?94
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15, All rules :eferencer.i in this Complaint have been adopted by the Director under R.C.

Chapter 3704.
16. Pursuantr to Civ.R. 8(A), the Btate informs the Court that the civil penalty sought is in’

excess of Twenty-Five Thousand Dollars (§25,004).

' COUNT ONE
FAILURE TO FROVIDE PRIQR NOTICE OF. DEMOLITION OPERATIONS

17. The allegations of parag;aph}; one through sixteen are incorporated as if folly restated
herein. | |

18 Ohio Adminismative Code 3745-20-03(A) provides, in patt, that each gwher or olpcntm:
of & demolition operation shall provide the Director of Ohio EPA with a wiitten notification of
intention to demolish 2t least ten (10) days before beginning 2ny demolition opetation and setting
forth a start date and end date fo£ the demolition opetation.

14, Defendants failed to provide the Dizector with notice of their intcntion; o conduct
demolition operations at 3100 Valley Dale, which otcurred sometime before March 1(3, 2004 and
con;:i:.\ued untll at Jeast Mazch 22, 2004. V

20. The acts alleged in this count constifute violations of Ohio Adm.Code 3745-20-03(A)
and EC. §3704.05(G), for which Defendants are subject to injunciive relief pursuant to R.C.
§3704.06(B), end for W}.n\ich each Defendant js hiable to pay the State of Di;io civil penalties of up ta
rwenty-five thousand dollars ($25,000.00) | fér each dzy of cach viplation, pursuant fo R.C.

§3704.06(C)-

COUNT TWOQ

FATLEURE TO OBTAIN A THOROUGH ASBESTOS fNSPEQ T1OMN

OF A FACILITY PRIOR TO COMMENCING A DEMOLITION OPERATION

herein.
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22, Obio Administrative éode 3745-20-02(A) provides that each ownet md‘opcrator ofa
demolition operation shall have the affected facility thoroughly inspectgd for the Presenca;. of
asbestos prior to the commencement of the demolition. ' ‘

23. Defendants failed to have the affected fecility at 3100 Valley Dale thoroughly inspected

for asbestos pror to the commencement of demolition.

24, The acts alleged in this count constitate viclztions of Ohio Adm. Code 3745_—20—02(1&)
and R.C. §3704.05(G), for which Defendants are subject to injunctive relief pursuant to R.C.
§3704.06(B}, znd for which each Defendant is liable to pay the State of Ohic cml penalties of up o

twenty-fve thousand dollars ($25,000.00) for each day of each violtion, purswant to R.C.

§3704.06(C).

PRAYER FOR RELIEF
THEREFORE, Plaintiff respectfully requests that this Court:

A, Permanently enjoin Defendants to comply with R.C. Chapter 3704 and rules adopted -

therennder, ';nd speciﬁcally,
1Y Pemmnenﬂyl enjoin Defendants- to obtain a tho:augh asbestos
inspection f:::io:. 10 20y subse;quant demolition opetaons, and
2 Permanently enjoin Defendents to provide adeq(mte psor notice of

any demolition operations to Ohio EPA;
B.  Osder cach Defendant, pursuant to R.C. §3704.06, to pay civil penalties for the
violations set forth in the amount of Twenty-Five Thousand Dollazs (§25,000.00) per day for each

day of cach vielation;

C. Order the Defendants to pay all costs and fees for this action, including attorney fees

assessed by the Office of the Ohio Aftorney Genezal;
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D, ° Retzin jursdiction of this suit for the purpose of makmg any order or decree which it

may deem necessaty 2t any time to carry out its jadgment; and

E. Grant such other relief as may be just.

Respectfully submitted,

RICHARD CORDRAY
OHIO ATTORNEY GENERAL

WEDNESDAY M. SZOLLOSI (0075655)
Assistant Attomey General :
Environmental Enforcement Section

Ome Government Center, Suite 1240
Toledo, Ohic 43604-2261

Phone: (419)245-2550

Fax: (419)241-2744

W@gesday.szo]]osi@obioattomeggeneral.gov

REBECCA HUSSEY (0079444)
Assistant Attorney General
Bavironmental Enforcement Section
30 Bast Broad Street, 25% floo:
Colimbus, OH 43213
Telephone: (614) 644-1925

.. Facsimile: (614) 6441926

- Rebecca.husseyi@ohi¢attomeygeneral gov’

Attorneys for Plﬂnﬁff
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IN THE COURT OF COMMON PLEAS
HOLMES CGUNTY OHID

CASENG.

vé

STATE OB OHIO, EX REL,
MGH&RB‘{:@RBR&? o _'

Ceiumbus @mb mis

- NE BOR CIVIE
PENALTTES AND IN‘J?UNGTWE
"REHE}B :

¥

WALNUT CR&EK “(}RNI’E‘URE INC. |

£ e

Bale j Tilillet,: Staﬁuﬁag Agent :
3235 Smtt*: R{mte 39 3
Watnut Creek, Gﬁm 4HEET,

Dgfendant.

Defendant Walmug Creek Furnitie, inc,éba Wl Creekfrmhmga@tmmsa facihtj?

ohich staifis, seals, topepats, and paies wood fussirure, Defendants opesated s wood Farnitere

; Busingss in viclatien of s peisic By ‘exceeding wir-polhutant emission Timifs fof ofpatic

corgpounds and Hazatdous air poliutints. Defendant aiso faded to follow the recordkeeping and
' mp{f:xﬁngz:eqmemcﬂts of its permiit.

Thierefore, Plaindff State of Ohio, by-and theough its Adtoritey Gerieral, Richasd Cordsay
(“the Stats™), at. the weitten request of the: Ditector affmmmmi Piotection. (“the Direstor )
hereby instifutes this action: for injunctve rélief and civil petaldes for wislations of ‘Ohiv’s air
pollutt(:&atoﬁtrai Laws codified in RC. Chapter 5704 and she roles promulgated therennder, The

State-alleges the following:
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1. Diefendant Walhus Creek Fusnitate, Inc, (“Wialnut Crec”) s an-Ollo Compotation’
with 2 business:addess of 3470B State Rotite 39, Walit Créek; Holmés Caua%Ohmg 44687, and
H p:ceSenﬂy Heensed fotransact husihesyin the S &f ko,

2. Agall tmes: ze"iemnf: to. this Complaist, aﬂd cofitimiing 1 thie present, Walnut C::eek
has beeﬂ ﬂmmer andfor “opertor,” s that teini is defibed by Qhw: Administratve Code
{“Oblo AdmCode”) 3745-15-01, of the. propésty end facility located 4t 34705 State Route: 39,
Walmut Crerk, Ohds 44687 {“rhe E@acﬁity’ ’)

3. “Walit Cmek L pexson 45 défined b}r R, 3704.01 and Ohip Adm: Code 5745~
1501,

4. The finishinig opération is 3 “faclity” as defined by Olio Adm:Code 3745-15-01 ﬁ}:’jlif%‘
Otiig Adm:Code 5745-31-01.

5. At s Gacility, Walnur Crodk, Hishes wood by opetating fous wood. fnishing
opérations in;spray beoths equipped-with dry filters. “Thesé Adishing operitiony generate: organic
compounds (FOC7) and hazafdous. aif poliapinrs’ (HAPY cotistiudng “ir contapinants™ as that
emm is defined by R.C: 370401 ammﬁé AdiiCode 37451501 and 3453101,

| 6. Bocdise he cperations siit 4le contamminants, the fnjshing operstions are-therefore.
“Qir coritamitrity sources” as definied in D}uo.ﬁczmcﬂdeﬁ?%ﬁism(q |

7. Ohbic Adrisistratve: Code 3?45-31-02 requires; any owner O epexatai: @f 41y aif
"@dﬁtﬁﬁﬁﬂﬂﬂ%&‘Sﬁuﬁc@‘.’iﬁﬁt‘aﬁéd ot modified on of after Januasy 1, 1;‘_31?;%; to apply for aﬂd‘..bbmim &
peissit ¢ Iniseall (ETLY prior to-the installation or modification of e ctnissions e The Ditector

issued PTT #07-18386 to. Walnut Creek of Novessher 28; 2003, pursuant to R.C. 370403,

8 Asgpart of its finiihing peration undét PTT #02-18386; Walnut Creck installed and

opesstes four wood Fnishiiig opefations é8sissicns units, identified as RUDT, RO0Z, RO03, and ROD4:
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ROOL 15.:0sed fsr staining wood furnitisd; Roz}z, RO03; and ROO% are used for seqling and painting

9. 'The tetrs 2nd conditions of PI1 #02-18386 establish fhe efniSsions limiations fér
the exhissions trits zc’fanuﬁéd #i-the: pmﬁt and list the record-keeping requireniénts: and 9;}&3:2!3{9:121
testactions t%mt st be met by Walaut Creek when employingthese ﬁmshmg speiatons ot the
Facﬁx;;g-,.

i, Revised Code FP0405(A) states, in past, gt o person shall eause, pesmit or allow
dnission.of an st contaminant in violfion of any pale adopted by the Digector. -

14.  Revised Code 3704.05(G) stawgs that no: pmon shiall “wiolate %y order, cule, or
detesmination of the Dittecior issied; adopted, of misde under R.C, Chagirer 3704,

12 Thé Difector, ptstant to R.C. 3704.03; ;lﬁ;ags- adopted all wiles referenced: i this
Gomplsing. | | |

13, Persuime toCNR, B{A); the State fnforms this Coure thet the amontit'sought ivia

xpéss of prenty-fivé thousand dillars (§25,000).

15, Revised Code 37{}495(6}pmwde5 i part, that fio- person:who is the holder of 2 |
- yﬂr{niﬁ.&hﬁﬁﬁ@iﬁf& sy ¢fits teris o condigéng.. |

16, PII #02-18386 prohxbizs dhig: use of p&gmchezmcaﬁy reactive. matena"is (‘Pm%?’i‘-- as
thif tertn 1§ defined fa Gifus Adin Cods 3745+ Z’E-Oi {Cj(S)k in ezmsﬁmns i R{F[}‘i ROOZ, ROO3, and.

. ROOA
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17, O Bebruicy 8,2005, fom Narch 1, 2005 fhrongh Apst 30,2005 Avgust 31,2005,

Septembes 16,2005, Noyerber 22, 3005, Januacy 24, 2006, <54 Jinsity 27, 2006, sad dues e
b discovered, Walnue Creck violsted theterras. of PTT #02-1 83% by s ¥ PRM (stain) tin
emissions uaits ROOL, K002, R003; and ROO4: |

J8 | Theactsalleged in this claimy for-celief ;;;qhgﬁt@%m;;ﬂaﬁm@cﬁﬁ #2-18388 and
R.C. 3T0405(C), for which the Statg S entifled:to itnedve araad K which Walnar Credk B

subject fo.civil pengliies ‘of up to tveatifive thousand. dollazs {§25,000:00): for-each day of cath

S

viplation, pursuant to RiC: 5‘?{34{}6{6)

19.  Revised Code 3704:05(C) provides; irs part, that oo, person who is the bolder of 5

| peimit shall wiolate any 6f its tering br-conditions,

o DY 0218388 requires that, OC emissions” from coatifigs
cinpleyed in emssipas wnie K031 aokicrceed 68 pounds per Kot

21, Walnpt Gredk violated thé tering of PTT #02-18386 by excesding 6.8 pounds pet
hous GECC emissions for shnissions anit ROD1 & 48 followitig days:

April4, 2005;

oW ® o8 B W2 @R R

Ty s 20055
July 15,2005
Jidy 22, 2005;

§u1 *‘_

Bont
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e aﬂdﬁxxﬂier 3&&%?;}'&:@:15& distovered,.
22 Thwctsa?legedm this elaitn for relsf constifate, viglations of FIT '-2&1281’%'8;6 dnd
RC. 3?@4-05@;%" wehich.the State iseatifled to injunctive selief and for which Walsut Creelds
subjéct to- il pensliies of up to tweaty-Ave thousand dellars (§25,000.00) for each day of gach

violadon, prtsuant to RC. 3704.06(C),

23, Reﬂsed Code 3704:65(C) provides G0 I;azgj_:"'ﬁmast‘-iﬁc}j person who'is the holder of
pecmit shall wiolate any offits fabms ot conditions.
24 PTT HO2-18586. récqusites that OC emissions fromt coatings employed in emissions
its KO3 and ROO4 ot exceed 13.0 patinds pies ot |
75, On Nmembazizwﬁﬁ‘kfﬁin&tﬁ:ﬁﬁk viclated the temms of PTL #@.2%3338?6%}%

exceeding 13:0 pondds pérhour of OC emmissions fop emissions umir RO04,

26:. sembes 29, 2005, Waloue Cieek vivkted the: teteis of FIT #02-18386 by

exceeding 13.0 pounds per bour of OCemissions. for ciissiofis
. 2% The actaﬁﬁgeﬁ in this claim for relief tohstitutes a vickitioh of PTI #62-18336211:1
R,C. 370405(C), for which the: Sezte 5 enttitled o injusctve relief and for which Walmr Creele 35
subject to.civit pendlfies: of ip. €0 twenty-£ive tiodsand doliass, (§25,000.00) for each day of each

- violation, pugsuant to RiC: 370406(€).

perait bl st any oF i e o csadifins.
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|28, Revised Code 370405(G) provides, ia part, that no person shall viclate agy sule of
the Ditector:

50 PTT 90218386 requms compliance with &er&qmemﬁntsof(f@mm}eho
Adm Code 3745 21-0HGHR).

3. lIneffect 5t the dme of vicltion and witll Februsty 18, 2008, former Oliio
Adm,Code. 5745-21-07(G)2) provided, dn pust, Hat a pesson shall sst dischsige mone thes 80
pounds of ofganic imatesialin aiy Gme hous from equipméat used Fox applying PRMs.

32, (O Novemsber 22, 2005, Walniit Creek violated formier Ohio AdmCode 3745-21-
DTGH2) By exbeeditiy 8 pounds per hiour of organic iutetlsl emissions while spplying 2 PRM
(stain) with epnissions uait ROD4, | |

3%, Theseraileged in this:dim for selief constitates a violation of FT1#02- (8386, R.C.
704,05}, asid Forones: Ohio: Adm Gode: 3745-2107(GY2), For which ihe Siste is entited o
itjunciive selef and for which: Wilput Coeék is sibject o civil pedalliés ofitp o treaty-five

shicnsand dollars (§33,000.00) for each dey-of each violation, pistant to R.C, 370406(C).

34 Redised Code 570405(C) prowidés, in parsthet nio pesson who i theholdet of

périnit shall vislate afiy of its tériris o Conditions.

35 ,?P’I‘I #6248385 ":Equfms z:hatzémOC Logtent of Eoatings employad in emissions
uaits R00Z asrd RO03 notexceed 4.1 pemdsgergzllon of coating, as applicd.

36 Fromron oxabout Japuszy 1, 2005 to on or sbot Jeruaty 31, 2006, Waldut Cieek

violated the terms of PIL ﬁ&218386byﬂm§10}magcwﬂﬂgs with ap ‘OC content exceading 4.1

, o etnissions units ROOZ 2ad RO03.

pounds per gallorrof coating, as applied
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57.  “The acts alleged in s cidim for selief conséitute violations of FIT: 02418396 aod
RAG. 3204.05(C), o which the State is entifled to injunctive refief and for whick Waliiit Creek'is
subject 1 civil penalties of up to tweaty-fie thousiiid dollars (525000:00) for each: day of eack

violation, puisueritto R.(. 3704.06(C);

38,  Revised nge?}?ﬁ’iﬁﬁ{(:} provides, in: parg, that o person who i¢7 e holdef of ¥

peimit shal tiolate sy of 8 1ems orconditions,
30, DT #028356 requies Walast Cigek f0 keep miofdl focords and it i2
month calérlation. of single snd combified HAP emiésions, @CMSMS’ sk g g e
ennssmnsunmiwﬁi ROOZ, KOO, and ROO4
4 Wmm{greﬂkfﬁﬂ&df@k@ﬁ? m‘f’m}’lﬁfﬂﬁ? Eriissions fecords from: bﬁg?ﬂﬂmg at least

on November 28,2003, #iid dates fer to be dxseeymd

41, Walnut Creek ’ncgan keepmg records anda xalimg 2-monthcaleulation of single- wnd

combined HAP eiissions; OC emissions, and coatingusage onAngust 8, 2005

42 Hiomiat least Noverber 28; 2'{53_1}3 é%a Avpst 8 2005, Welnu Ce mmam& e

single and combined HAP ﬁmissiloﬂs;-‘m emissions, and coating usape fpx eniissiogs wnits KODT,
RODZ ROO3, med RO
i for velief conddivate vichdons of PTI #02-18386 and

45, “The gt dlleged in Hhis ol
RC. J70405(Q), fof which the Stxe=is entided to injunctive: telief and for which Walnur Creek is

,;«‘:pusand éﬁ]fas:s (&25 OO& 0@) fm: egch day of each

sabject to tivil penaltes of up 1o owenty-fe

violation, purssant o RC 370406(C).
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44, - Revised Code 37@4&5{5);&:6%&23,111 past, that no pmon_ﬁh@ziﬁ. the &oiéea: ofn
pesnit shiall wiolite any of its tertte ox coriditions.

45 PICB03-1939 réquives Walaut Creek forsubmit quarterly HAP cmission Emitton
“deviation reports to Ohic BPA by fanuary 31, Apdl 30, July 31, and Cctolbes 31 of eich year for the
previous caleadar guarter. |

46 Walnue Crock faifed tor submit quarterly HAP efnissions Hinifarion deviation reports
for thie: fourt quatter .cf‘zbfa?i;@h;':ﬁ;sﬁ'tké@ggb;'iﬂ;_e fourth quatiers of 2004, £ad the first quatter of
2005, beginniag on Janvary 131;5269%,-.and_-§31%2¢s- yet 89 be. discovered,

4. Walost Ciesk did not. sebirdt, the quistetly, HAP' esmissions litaltation deviaiion

reportfor the second quattes 'Oi?EGﬁ:S,’?’EO‘:'OBiO-JE’:?ﬁ wuitil August 8,2008.
48, Prom atleast Jatiuaey 51,2004 t0 August 8, 2005, Watnur Creek violated the termsiof

g 46 submi quartedy HAP emissions Timitation deviadon, zeposts for the

DI #02-18386 by
fourshy quarter of 2005; the frst through thie fousth quartess of 2004, and the first quarfer of 2005, j

For refief constifute viglations of PIT #02-18386 and

49, The notsualieged in this'clai

| RC 5704 B8, for which the Stato T enfitled to Injunctive refief snd férwhich, Walnut Creele i

7.

sibject tocivil-penaltiestof ypr to rwenty-five thousand dollars(§25,000:00) for each dayof each

vinlation, parsuant to K.C, 370406(C):

""" A Code 370405(C) provides, ifi paft, that 60 person who'is the holder of w

permit shall vidlate day OF it féins or conditions.
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51, PTI #02:18386 requites. Walnut Creck o lieep daily conting and cleattup-material

‘ygage and OC emitsions information for esvifssions units ROOT, R062, ROO3, and RO0%: The daily
‘Tecoids hnst contin the' corapany :éentiﬁcatmn surmbes of gallons-employed, OC conwnt, total
O éusission rats, totdl Humber of‘noms&memssmm wnitwas in opération, and the avesags houdy
O erissions ate, | |

53,  Waloe Greck filed fo keepsoomplete daily feeprds of catiig and cléastip marerial

wsage and OC emissions forasy of the-emissioris units beginnisg at feast ofs November 28,2003,

;anc;‘dm;gs.;get-%bﬁba Fiscovered: | |

53, Walpur Creck sabrmttad g Imad fécord- Kespiiy Form. to: Ohite BPA on Angast §
2005, | |
5% Fro at least November 28, 2008 to Avugust 8, 2005, Walnut Creek wiolted the

ety of PIT #02-18386 by falling 1o ‘zééza:gmﬁp{emz&séiiy reciords of couting and dloamup. matesial

. asage and OC drafdsions’ foz erritesions Ui RBQE RGE?E, K003, and ROD4.

55, . The sots ‘afleged in this claim for relief constiture violxtions of T #02-18386 asd
REC. 3704.05(C), for which i&@_smm.;s,;_gnﬁﬂg@@q Iinjunchve telief dnd for which Waldf Creck &
subfest to civif paselies:of uptoltvetity five tovisand dolrs (§25,000.00) for'éxch day of cach

violation, pursuant o, RiC. a?ﬂé%(fi}

56 Revised Code3704.05(CY provides, in pas; that 3o pason:who it the Holder of2

permir shall yilate 2ay o of irs teré-of conditiotis:

S 5L PII #02~18386 r&q‘mres W\ﬂ fut Cr&ek © kc:e;; miimg, 12 moﬁth caaung aﬂd

cleanup toaichal usage wtid O, einissions mforma‘aom for emissions units Rﬁ}@l RO002, RO, 4nd
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58, Walsut Creck filed o keep. roﬂmg 12:month. coafingand cleanup muterial sage
and OC emissions mfoxmaﬁon for any of 1:%*\3 mssxcms inits Begliiting at last on November 28;
5003, nd dates yet to he discovered |

59, Walnut Creck did hotsubmit iclling 2-Fron coatiitg wird cleanup muterial psage
and OC emissions inforration to Ohis EPA uamiﬁ&gust& 2065,

60.  Fiom &g ieast Novembet 28, 2{}03 to' Avfist: & 2@@5 Waloit Cm&k ‘wiokited the
terms of P’I‘I#ﬁZ&?ﬁSéb}r faﬁiﬂg te kcep xo]}mg, 12~maﬂthcoaﬁngmdldmnupmﬁtmaiuﬁagtmd

O ezmsszonsmfemzﬁoa for eiissions ,mitsii’{éﬂ*i- Rollz, Ke03 -\_mm{ﬁg

61,
RIG: 370405(C), for.which the Stite. & é-ﬂ‘ﬁ%iédi tom}uncave reélief and for-which Wﬂénwc Creek fs -

subject 16 sl penalties of ap. tm:'meﬂgrﬁya thousand dollsrs (§25,000,00 for cach day of &dch

62 Revised Code 370405(C) provides, in pary; that no person-who is the holder Gfa
pébmie shiall violste any of its tcmo:wndmms |

6. ¥ H0218596 sequires Walle Crosks {5 subrie quatierly deviation iepofts for the
rolling, 12.month comagand cleaninp iiterial tsage restiiction and OC eniission Hemitations for
emissions.units ROOL, RO0Z, RO03, and ROO04 by Jantary 31, .Apﬁfjaé_, July 31, and October 31 of
each };_f;.a;‘f‘é}féhé_graﬁbﬁé{ caleridat guarter, . |

64, Walnue Creck fs;i}ﬁd‘me-x:;ubmitzthg_:eqairaéﬁgpamﬂy;.s?jexii;%&iilzra-,r:ﬂgﬁ?ﬁ%rf@t-.i:%:@@ﬂﬁﬁ:

Vilzwmonth coating dnd: cleazmy matcngﬂ usage xestm:ﬁom, md QC emisslon éﬁm for-gny of the

emisstons uity from Janeary 31, 2004, for the fiest. quarier of 2003, throngh the frstiquattct af

,sz%Ei;f and datet yet'to e discovered.

10
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BE - Walnstie Crcek did not subpmit r_he %mgmjymﬁlgg, 42.tionth cm&ngami Clﬁaﬂup

sredterial usage restdetion and OC mssmnhmaﬁon deviation tepoit for the:second ‘quartet of
2605 uadl Augsst, 2008, | |

46 Fromat mz Tabuary 31,2004 to.Auguse 8, 7095,_?@:?semwéxeekwifi%e&ztﬁﬁma of

| PITI #02-18386 by, faﬁmg for subsiiit Gurtédly deviation geports for.the rolling; 12-month coating end

cleanup mteml usage xesmcucﬂ ahd OC aiséion Tanitations for emissiong units ROOL, ROG2,

' R{}{}S and Rﬁeza

&1, The acts aligged in dhis’ ;:ialm for: selief constitnte vichtons of PTI 5'18’?—‘1 838& and

- R.C. 370405(Q); for wmaﬁ- the Stare is extided 10 ;Eiciiuncﬁ'w relief and f@z::ﬁiéﬁgh; %imc:mk s

66,  Revised Code 3704.85(0), prowides, e part; thit o person who is the bolder of g
permit shall wivkhteany of ithfeims ot corididsns
69:  PIT $02-48386 sequires Walaut Creel to;submit aomual zeports to Ohic EPA it

sumiharze the OC. mnssmnsandtomlcoaﬁng and cleannp materiel usages: for-eqch exiishions uait

and the ol smg”iemmnfmonﬁmd e toral combined HAP emissions from alliéms
m‘.; Want Creek failed o simely m&mﬁtﬁﬁmc_ requited 2003 and 2004 aribbal feports on
January 31 2004 a0d }anuafg 31, 2005 rcspect:vely

71. W«a}nut Creck submitted all past duf. Fudial repbrts oft Amst 8 2905

wtinary 31,2004 to-Avgast 8, 2005, Walngt Creek violsted the terms of

BET 50218386 by fdling (- subsmf the anaval epoas for 2003 end 2004 to Obio EPA that
11
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summiarize the Gé:f'f@Si‘?ﬁs and'total coating and cleanup material usages fox cach erissions unit
anit e i sisglo AP cenissions s the totel combined HAP emisions; from ll eniésions s

E ﬂCIS ﬁegﬁém thiss claim for relief constitute violafions: of PT1 #02-18386 apd

- RC. 3704.05(C), For which. the State.ds entitled torinjunctive relisf anil for which Walaut Cgégeki 15

sibject to ciril penliics of vp to twenty-fivg thousand dollsts (§25,000.00) foi ¢ach day of each

violztion, pursvant o RC.ST0406(E). -

74 Revised Gode-3704:05(C) pzowdts i1 part; that norperson whois'the holder of &
periit shall Folate any :;sf‘iséztefms ot 'Cd'{lﬁl‘ﬂfotiié‘n 7 |

75 T HOAIRGE6 Tequites Wa}nutaxaek 10 keep sondhly PRI usage/information for:
erifssions faits iiiﬁ@ﬁi,;?{é@z}éﬁéﬁg and K004,

7. Wl Creek filled 1o et mionibly PRM usage secords for Febeazy, March, and.
Aptiliof 2005a0d dates yerto be discovered for aﬂmsmﬁsumﬁs ,

¥, Walnut Creek submitted all monthly PRAM usage records on August 8,2005;

6. Tiom atlast Masch 1, 2005 1 Avigust €, 2005; Waliiut Cieele violated the tearhs'6T

'PIT #02:18386 by failing to kesp:tacrifhly PRM ‘usage inforsiation for emissions s R0, Rolz;
ROU3,andRO0E

79, The setsilliged in-this clefn for selisf consiute viotasions of PTL #02-(5386 and.
RiC. 3704.05(0), Fon which dhe Sese is. cmtled o ajunetive zefif s for which, Walnue Credl s
sobjec. 15 civil penilies of w10 twentydive thousand: dollers (§25.000.00) for each day of each.
violation, purshant whkC. 3764@6((:} - '

‘Failuse to Comply syithi Reéposting Requireieits for PRMS

C 12

RA44



80,  Revised M&S?&&GB{C};}E@W&&% fnopast, that no petson who i3 the holder of 4

permit shall violate any-ofits rerms or condifions.

8. T ##02-18386 requizes Waliiut Crecke to #eport the use efPRMs withis 30°daysiof.
AL _

82 Walgut Creek: failed to tiiely. subimt ﬂiemqmreé repiits aftes it used PRMs on.
Tebrezy 8, 2005, from Masch, 1,:2005 izoigh Api 25, 2005, Augist 35, 2005, aad Septenibar 16,
20005, acid dates et so e didebueéd | |

83,  Walnut Credk -subsequentdy did ot submit: the reposts for the PRM wsage.in
Febaiary, March; m&;&@ﬁl:af‘fzbﬁﬁzfuﬁﬁz ié&t:ggﬁsfz; & 1‘605;;@3 rci’é& ﬁo&:éubnﬁs- the repotis. for the

84,  From it zease Morch 10, 2@03 o Navember 21, 2005, Wainut Creek violted the
| teins of PTL #02-18586 by failing to submir the PRM usage. EEPOES '

85  The achs: aife.ged in-this claim for relief constinute viglaticns of PTL#02:18386 rmd

RIC, 3704:05(C), fox wlm:?:x the State is engitled: to-injunetive relicf and for whick Walnut Creek is

subject to civil penalf up: to- twetity-five ;ﬁx’i@gﬁsgﬁé dolkasg [$25,000.00) foreach day of each

violation, purswant to R.C, S7T0406(Cy:

A Prelimimsdly and permanicatly enjoin. Walnur Creek to comply with R.C. Chapter

3702 and the rules adoptf:é ‘zhermncierz
B, Order Walnut Creek, gursuant to RC: 370406, to pay cixil ?malaes fc::r the

wiclations set forth m&thg amount of tfvgg@nﬁcy‘mgw;--thous:md doilsts (@25,@90;{39} per day for sch dagr
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€ Osder Wil Creek ro payall costs and fees fos s action, including atfotneys’fees

and enfortement related cxpenses assessed by il Office of the Ohio Atrotney Cenigral;

D Rﬁmjdmdmuoa of fhis. suit for the puipose. of iakiny 2y Gider Sx desrétsrhich it

‘may deern necessary dbany dme to carry outdts jndginent; and

E.  Granisuch othes relief 4s say be just

14
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: Lo oL~
IN THE COURT OF COMMON PLEAS B R
SUMMIT COUNTY, OHIO AT a
| =<l R 23
STATE OF OHIO ex rel. MARC DANN, : -
ATTORNEY GENERAL OF OHIO e \
'Environmenta} Enforcement Section : S R

30 East Broad Street, 25" Floor : BRI
(olumbus, Ohio 43215-3400 : O L
. CASENO. D - 07 5118
Plaintiff, Cox
JUDGE  pcsi3MED TO JUDGE STORMER
V.

:SLICH ENVIRONMENTAL, INC,,
t/o Richard M. Eglich

tatutory Agent

715 Paris Avenne N.E.

ouisville, Ohio 44641

nd
RICHARD M. ESLICH

5715 Paris Avenue N.E.
| ounisville, Ohio 44641

COMPLAINT FOR INJUNCTIVE RELIEF AND CIVIL PENALTIES

Defendants’ aggregate crushing operation has failed to meet air pollutant emission limits
for particulate matter as established by an undisputed permif. Defendants also failed to procure
the necessary. permit for modifying its air emissions source and failed to follow the reporting
requirsments of their air permit. The State of Ohio, by and through Attofney Gerneral Marc Dann

(“Statc of Ohio™), at the written request of the Director of the Ohio Environmental Protection

- Agency (“Ohio EPA™), hereby institutes this action. The State of Ohio brings this action 10

remedy violations of Chic’s Air Pollution Control laws in Ohio Revised Code Chapter 3704, and
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tne rules promulgated thereunder, and to pursue other legal and equitable relief to prevent and
remedy the harm to the State and its residents, and to public health and the environment.

GENERAL ALLEGATIONS

1. Defendant Eslich Environmental Iﬁc. and Defendant Richard M. Eslich,
ﬂcollectively “D;afendants"), are each a “person” as that term is defined in the R.C. 3704.01(0)
and Oiﬁo Adm.Code 3745-15-01(U).

2. Eslich Environmental, Inc. is incorporated under the laws of the State of Ohio
with its principal place of business at 5715 Paris Avenue, N.E., Louisville, Ohio, 44641 in Stark
County, Ohio. l

3. Richard M. Eslich is an Ohio resident whose address is 5715 Paris Avenue NE,

, Louisville, Stark County, Ohio, 44641.

4, - Upoﬁ information anci belief, Richard M. Eslich is an officer and shareholder of
Eslich Envirommental, Inc.

5. Defendants own and operate a portable aggregate processing plant involved in
concrete/brick recycling. As pari of the concrete/brick recyching process, Defendants utilize a
portable primary impact crusher, vibrating grizzly screener, and belt conveyors and maintain
associated storage piles, and other material handling operations. |

6. Eslich Environmental, Inc. applied to the Ohio EPA for a permit to install for the |
portable aggregate processing plant. In the application, the company indicated that the plant was
a portable source and would temporarily be located at 725 Baltimore Avenue, Akron, Ohio.

7. On June 7, 2000, Ohio EPA issued permit to install no.16-02028 (“permit to

install 16-02028™) to Eslich Environmental, Inc. for the portable aggregate processing plant and

operations. In the permit, Chio EPA indicated that the portable primary impact crusher,
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ibrating grizzly screener, belt conveyors and their associated soil materials storage piles, soils

<

materials handling operations, and roadways would be collective'ly identified as emissions tmit

K001.

8. Permit to install 16-02028 also specified that Estich Environmental, Inc. may

. ' xjelocate this portable emissions unit within the State of Ohio without first obtaining a new permit

tp install provided: (1) Eslich EnﬁrOMEntal, Inc. already possesses a permit to install and 2

! permit to operdte; (2) emissions unit FO01 is equipped with Best Available Technology; (3) Ohio

EPA determines emissions unit FOO01, at the proposed site, will have an acceptable environmental

flmpact; and (4) any sité approval issued by Ohio EPA shall be valid fo; no longer than three

Years and is subject to renewal.

9. Permit o install 16-02028 additionally required that there be no visible emissions
of fugitive dust longer than three minutes during any si.x‘ry-.minute period from unpaved
roadways, and no Jonger than one minute in any sixty-minute period for wind erosion from
rtorage pilesl and load-in or load-out operations for storage piles. ,

10.  The terms and conditions of permit to install 16-62028 required Defendants to
implement the following monitoring, record-keeping, and reporting requirements:

a submit quarterly deviation reports that identify each day during which an
mspection was not psrformed by the required frequency and each instance when a
control measure that was to be performed as & result of an inspection was not
implemented; and

b. subimt Eeﬁ@-@ual reports that identify all days during which any visible

particulate emissions were observed from the crushing and screening operations

and deseribe any corrective actions taken fo eliminate the visible particulate
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emissions.
11.  On or about June 27, 2000, Eslich Environmental, Inc. submitted to Ohio EPA
through its contractual agent, Akron Regional Air Quality Management District, notice of intent
Vto relocate the portable aggregate processing plant to 1 Genera! Street, Akron, Summit County.
12, On verious dates from January 23, 2001 through August 12, 2003, Akron
Regional Air Quality Managémcnt Distﬁct received eighteen (1 8) citizen complaints concerning
dust emissions coming from Eslich Environmental, Inc.’s portable aggregate processing plant
located at 1 General Street, Akron, Summit County.
| 13.  The citizen complaints alleged that fugitive dust emissions from the crusher and
storage piles settled on the citizens’ properties and prevented them from opening\'their windows.
14. On at least April 23, 2001, August 26, 2003, and April 12, 2005, inspectors from
Akron Regional Air Quality Management District inspected Defendants’ portable aggregate
processing plant and found that Defendants had failed to follow the terms anci conditions of the
permit to install that required the suppression of fﬁgitive dust emissions.
15. | Defendants’ portable aggregate processing plant is a2 “facility” as that tcﬁn is
defined in Ohio Adm.Code 3745-31-01. |
16.  Defendants are the “owners or operators” of the facility as defined in Ohio
Adm.Code 3745-15-0(T).
17. Emissions unit FOO1 is an “air contaminant source” as defined by R.C. 3704.01
and Ohio Adm.Code 3745-31-01 and 3745-35-01.
18.  Ohio Administrative Coﬁc 3745-31-02(A)(1), in part, prohibits any person from
causing,ﬂ permittir;gr,rorr z;llowmg thf: iﬁétzglléﬁén of é ne;:v éoﬁr;e of ;11; prVJIIuta;ltér \;vifizout ﬁfst

applying for and obtaining a permit to install from the Director of Ohio EPA, unless otherwise
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provided by rule or law.

19.  Revised Code 3704.05(C) provides, in part, that no person who is the holder of a
permit shall violate any of its terms or conditions.

20.  Revised Code 3704.05(G) prohibits any person from violating any order, rule, of
cieterrﬁination of the Director of Ohio EPA that was issued, adopted, or made under R.C. Chapter

3704,

21.  The Director has adopted all rules referenced in this Complaint under R.C.
Chapter 3704,

22.  Richard M. Eslich, By virtue of his position as an officer in Eslich Environmental,
Inc., in his personal capacity alone or in conjunction with o;thers yet unknown to the State,
aused, controlled, ﬁarticipatcd in, and/or ordered the violations of law alleged in this Complaint.
[ addition to or in the alternative, Richard M. Eslich knew or should have known about these
violations, and by himself or in conjunction with others, had the authority to pr;vcnt or stop
these violations but failed to exercise this authority to do so. Therefore, Richard M. Esli;h is
personally liable for every violation herein.

23. | The allegations in Paragraphs one (1) through twenty-two (22) of this Complaint
are incorporated by reference into each count of the Complaint as if fully restated therein.

Count One
Failure to Suppress Fugitive Dust Emissions

24.  Revised Code 3704.05(C) provides, in part, that no person who is the holder ofa
permit shall violate any of its terms or conditions.

25.  Permit to install 16-02028 required Defendanis to employ Best Available

Technology pursuant to Ohio Adm.Code 3745-31-05 to suppress the fugitive dust emissions

from emissions unit FOO1.
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26.  On April 23, 2001, August 26, 2003, April 12, 2005, and other dates yet unknown

—+

) Plaintiff, Defendants failed to suppress fugitive dust emissions and thus viclated the terms and
conditions of the permit to install 1602028 and R.C. 3704.05(C).

27.  The acts alleged in this count constitute violations of permit to install 16-02028

n

Eld R.C. 3704.05(C) for which each Defendant is subject to injunctive relief and civil penalties

o1

f up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to .
R.C. 3704.06(C).

Count Two
Failure to Comply with the Reguirement to Report Visible Emissions

28.  Revised Code 3704.05(C) provides, in part, that no person who is the holder of 2
permit shall violate any of its terms or conditions.

26,  Permit to install 16-02028 required Defendants {o rccérd any visible emissions
ncident and any corrective actions taken to minimize or eliminate the visible cmissions in semi-
annual reports. In addition, permit to install 16-02028 required Defendants to identify, in a
quarterly deviation report, each instance when Defendants failed to implement a control measure
that was determined to be necessary after conducting an inspection of the facility.

30, On April 23, 2001, visible missiom in excess of the pémuit’s Iimit occurred at
Defendanfs’ facility. Defendants failed to report the visible emissions and any control or
corrective measures taken to minimize or eliminate the visible emissions in their second quarter
2001 deviation report and their first 2001 semi-annual repror’_[ for emissions upit FOO1 and
therefore, violated permit to install 16-02028 and R.C. 3764,05(0).

3l. On August 26, 2003, visible emissions in excess of the permit’s limit occurred at

Defendants® facility. Defendants failed to report the visible emissions and any ‘control or

corrective measures taken to minimize or eliminate the visible emissions in their third quarter

6

RA52



COPY

2003 deviation report and their second 2003 semi-annual report for emissions unit FOO1 and
therefore, violated permit to install 16-02028 and R.C. 3704.05.(C).

32.  On April 12, 2005, visible emissiéns in excess of the permit’s limit oceurred at
VDefendants’ facility. Defendants failed to report the visible emissions and any éontrol or
dorrective measures taken to minimize or eliminate the visible emissions in their second quarter

005 deviation report and their first 2005 semi-annual report for emissions unit FOO1 and

a2

therefore, violated pérmit to ip.stall 16-02028 and R.C. 3704.05(C).

33.  The acts alleged in ;chis count constitute violations of 3704.05(C) for which cach
Defendant is subject to injunctive relief and civil penalties of up to tweﬁty—ﬁve thousand dollars
{$25,000.00) for each day of each violation, pursuant to R.C. 3704.06(C).

Count Three
Failure to Timely Submit Quarterly Deviation Reports

34.  Revised Code 3704.05(C) provides, in part, that no person who is the holder of a

. permit shall viclate any of its terms or conditions.

35.  Permit to install 16-02028 required Defendants to submit quarterly deviation
reports that identify each day during which an inspection was not performed at the required
frequency and each imstance when a control measure, that was to be performed as a result of an

inspection, was not implemented.

36.  These quarterly deviation reports were to be submitted to the Akron Regional Air
Quality Management District by January 31, April 30, July 31, and October 31 of each year and

cover the previous calendar quarters.

37.  If no deviations occﬁrrefl during a calendar quarter, the Defendants were still
required to submit a quarterly report that stated that no deviations occurred during that quarter.
38.  Defendants did not timely submit. their quarterly deviatién reports for the fourth

7
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uarter of 2000, all four quarters of 2001, all four quarters of 2002, and the first three ﬁuarters of

1

003.

.2

39.  Defendants finally submitted the above referénced quarterly deviations reports on
December 5, 2003. Therefore, these reports were late and thus constitute violations of permit to
install 16-02028 and R.C. 3704.05(C).

40,  The acts alleged in this count consﬁ;nute violations of R.C. 3704.05(C) for which
gach Defendant is subject to injunctive relief and civil penalties of up to twenty-five thousand
dollars ($25,000.00) for each day of each violation, pursnant to R.C. 3704.06(C}.

‘ Count Four
Fz_lilure to Timely Submit Semi-Annual Reports

41.  Revised Code 3704.05(C) provides, in part, that no person who is the holder of a
‘ "permit shall violate any of its terms or conditions. - | |
42.  Permit to install 16-02028 required Defendants to submit semi-annual repo.rts that -
identified all days during which any visible emissions were observed from the crushing and
screening operations and describe any corraétive acﬁon—s taken to eliminate the visible emissions.
43,  Defendants did nof timely submit their semni annual report for the first half of
2001 until Decémber 5, 2003, and therefore, the report was late and thus consfitutes violations of
‘penﬁit o install 16-02028 and R.C. 3704.05(C).

44.  The act alleged in this count constitutes a violation of R.C. 3704.05(C} for which
each Defeadant is subject to injunctive relief and civil penalties of up to twenty-five thousand
dollars ($25,000.00) for each day of each violation, pursuant to R.C. 3704.06(13).

Count Five

17" " Failure to Obtain a Permit fo Iusfall for Operations Nof Included in the Original -
Permit to Insiali

45.  Revised Code 3704.05(G) prohibits any person from violating any order, rule, or
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any dej:ennination of the Direcior of Ohio EPA that was issued, adopted, or made under R.C.
Chapter 3704.

46.  Ohio Administrative Code 3745-31-02(A)(1) providés, in part, that no person
shall cause, permit, or allow the installation of a new source of air pollutants or cause, permit, or
allow the medification of an air contaminant source without first obtaining a permit to install
from the director. |
47. A “modification,” as that teﬁn is defined in Ohio Adm.Code 3745-31-01(PFP), .
bccurs when any physical change in any air contaminant source results in an increase in the
allowable emissions.

48. On August 26, 2003, an Akron Regional Air ‘Qual'ity Management District
representative con&ucted an inspection of the facility and discovered Defendants created a large
soil storage pile. This soil storage pile was not included in permit io install 16-02028.

49, | Defendants’ creation of the large soil storage pile constitutes a modification of
their permit to install 16-02028. |

50.‘ A modification to an on'ginal permit to inétall requires_a. new permiit to install per
f bhjo Adm.Code 3745-3 l-OZ(A)(D.

‘ : 51~ Defendants did not apply for, or obtain, a new permit to install.

52.  Defendants’ failure to secure a new permit to install constitutes a violation of
Ohio Adm.Code 3745-31-02(A)(1) and R.C. 3704.05(G). -

53. Thé act alleged in this count constitutes a violation of Ohio Adm.Code 37457-31-
02{A)1} and R.C. 3704.05((_‘1), for which each Defendant is subject to injunctive relief and civil
|penalties of up to twenty-five thousand dollars (§25.000.00) for each day of each ‘Viofation,

pursuant to R.C. 3704.06(C).
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Count Six
Failure to Renew the Site Approval

A

54.  R.C. 3704.05(C) provides, in part, that no person who is the holder of a permit

shall violate any of its terms or conditions.

5. Permit to install 16-02028 requires, in part, any site approval issued by Ohio EPA
shall be valid for no Jonger than three years and is subject to renewal. .

56. At the end of June 2000, Defendants received sité approval from Ohio EPA to
telocate emissions unit FOO1 to 1 General Tire 'Street,. in Akron, Ohio.

57.  This site approval was valid from June 2000 until June 2003.

58.  Defendants operated emissions unit FOOi from July, 2003 until, at least, July 16,
2007 without obtaining a renewed site approval from Ohio EPA.

59. The ac.t alleged in this count constitutes a violation of permit to install 16-02028
and R.C. 3704.05(C), for which each Defendant is subject to injunctive relief and civil penalties
of up to twenty-five thousand dollars ($25,000.00) for each‘ day of each violation, pursuant to
R.C. 3704.06(C). |

~ PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully reqﬁesté that this Court:

A, Preliminarily and permanently énjoiﬁ Defendants to comply with R.C. Chapter
3704 and rules adopted thereunder;

]3. Order Defendants to obtain a new permit to install from the Director of Ohio EPA
toreflect all modifications to the faéiﬁty made since June 7, 2000.

'C.  Order Defendants to seek renewed site approval from the Director of Ohio EPA

for emissions unit FO01 currently located 1 General Tire Street, in Akron, Ohio.

10
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D. Order Defendants to comply with all visible cmissions requirsments in permit to
install 16-02028 and any future permits to install issued to Defendants including any successor
¢ompanies.
E. Order Defendants, pursuant to R.C. 3704.06, to pay civil penalties for the
Tiolations in the amount of Twenty—Fife Thousand Dollars ($25,000.00) per day for each day of
ach violation, including each day of each violation occurring after the filing of this Complaint.
" Pursuant to Civ. R. 8(A), the Plaintiff informs the Couﬁ that the amount sought is in excess of
Twenty Five Thousand Doltars ($25,000.00); |
F. Order Defendants to pay all costs and fees for this action, including attorneys fees
éssessed by the Office of the Ohio Attorney General;r
G. Retain jurisdiction of this suit for the purpose of making any order or decree
which it may deemn necessary at any ﬁme to carry out its judgment; and
H.  Grant such other relief as may be just.

Respectfulljr submitted

MARC DANN
ATTORNEY GENERAL OF OHIO

‘NICOLE CANDELORA (0079790)
NICHOLAS J. BRYAN (0079570)
Assistant Attorneys General ‘
Environmental Enforcement Section
30 East Broad Street, 25" Floor
Columbus, Ohio 43215-3400
Telephone: (614) 466-2766
Facsimile: (614) 644-1926

_Email: ncandelora@ag state.oh.us

nbrvan@ag.state.oh.us

Attorneys for Plaintiff State of Ohio

3

RAS7




IN THE COURT OF COMMON PLEAS cougy § FiLg |
TRUMBULL COUNTY, OHIO F COMBIN

MON PLEA

State of Ohio, ex re). Marc Dann, :
Attorney General of Ohio, : , KARE TRUMH iy CG oy

Y

Environmental Enforcement Section NEALLT kO
30 East Broad Street, 25™ Floor : M\CLERg
Columbus, Ohio 43215-3414, :
_— - Judge
Plaintift, OH,“IID 3
Y.

: ‘ . Case No. | ' '
Mark A. Mirich, dJb.a. : weloe D7 ey 3345

All Demolition,

444 Fiphth Street : . ‘

Struthers, Ohio 44471-1006, : Other Civil
Defendant. :

COMPLAINT FOR INJUNCTIVE RELYEF AND CIVIL PENALTIES

Defendant Mark A. Mirich, without_obtainiﬁg authorization from the Okio Bnvirohmenial -
Protection Agency (“Ohio EPA™), engaged in the open burning of the remnants of a demjolished
commercial buﬂdingi. In addition, the Defendant failed to inspect the facility or'give notide to the

th.io EPA that a demolitioﬁ was to occur. By engaging'in opening burning, failing to insFect the
facility, and failing to give notice to the Ohio EPA, Defendant has iﬁcreascd the risk t'o'publ'ic -
| health and t'he- enx;riron:nent by thwarting the ability of the Ohio EPA to ensure that the gilality of
the air in northeast. Ohio is protected. | -
Therefore, Plaintiff State of Ohio, by and thr_ough its Attorney General, Marc Denn, and
at the written request of the Director of Environmental Protection (“Direcior™), hereby i.us..titutes
this actibn 10 enforce Olio’s air pollution control laws codiﬁe& in Chapter 3704 of the Ohio

Revised Code and the rules adopted thereunder. Plaintiff aileges as follows:
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General Allegations

1. Defendant Mark A. Mirich (“Defendant™) is an individual residing at 444 Eighth

- Street, Stthers, Mahonmg County, Okio. Defendant is in the busmass uf asbestos demohtioﬁ.

2. - Prior to February 13, 2003 and at alt times alleged in this Complaint, Defendant

conducted business in an individual capacity as All Demolition. Su'bseqﬁent to Febryary 13,

2003, Defendant incorporated his business in Ohio as All Demolition, Inc.

3. Defendant, by virtue of his position as owner of All Demolition, alode or in

conjunction with others, caused, participated in, controlled, and/or ordered the violations of law

: aliéged in this Complaint. In addition, or in the alfernative, Defendant knew about of should

have koown aboit these violations, and by himself, or in conjunction with others yet to be

discovered, had the authority to prevent or stop these viola‘tions, but failed to exercise his -

authonty to do so. Defendant is personally lhiable for these -nolatmns

.4 Defendant is a “person” as deﬁned by R.C. § 1.59 and 3704.01.

5, Beginning sometime before January &, 2003 and contmumg until at least January

9, 2003, Defendant conducted demclition operations at 400 Humier Avenue, Niles,

. County, Ohio (“Hunter Avenue site™).

Tumbull

6. Defendant’s actions at the Hunter Avenue site constituted a “democlition,” as

definsd by Ohio Adm. Code 3745-20-01(B)(13).

7 - The Huater Aveme site, where Defendant ;onduct;:d the demolition, constitited 2

“facility,” as defined by Ohic Adm.Code 3745-20-01(B)(18) and 3745-15-01(F).

8. Defendant is an “owner™ or “operator” of demolition operations at the| Hunter
_ P P

Avemue site, as defined by Ohio Adm.Code 3745-20-01(B)(38).
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9. The ceilings, waﬂs; pipes and/or ‘surface areas of the- Huoter Avenue si;ce

 constituted “facility components,” as defined in Ohio Adm.Code 3743-20-01(B)(19).

7 10, The demolition operations at the Hunter Avenue site constituted a “soyrce” as

defined in Ohio Adm.Code 3"?45—15-01(W] of *air contaminants,” as defined inIR.C. §

3704.01(8) and Obio Adm.Code 3745-15-01(C). |
11.  “Open bumning” means the buming of anjr materials wherein air contaminants are

emitted directly into the ambient air without passing through a stack or chimney, as defined by

~ Ohio Adm.Code 3745-19-01(G).

12, Onecr about January §, 2003, Defendant openly set fire to the facility components ‘

acquired from the demolition operdtion at . the Hunter Avenue site, which emi ied 'ajr
contaminants directly intc the ambient an:
13.  The amount of regulated asbestos-containing material that was stripped or
removed from pipes or other faciiity compenents at the Hunter Avenue site could| not be
' d@té;mincd.sim_:c Defendant failed io perform the asbestos survef required by Chio Adm.Code
3745-20-02(A) prior to beginning demolition activities.
14. Pursuantl to Ohio Adm.Code 3745-20-02(B)(2), the requirements gf Ohio

| Adm.Code 3745-20-03(A)X1), (A)2), and (AX3)(a) apply to each owner or operatbr of a
renovation or derpolition operation when the combinf-:d amount of regulated asbestos-cohtaining
~ material is less than two hundred sixty linear :Eeat on pipes and less than oné hundred gixty square
feet on other facility components or if there is no asbestos—contéining material In a facility being
. damniisl:&ed‘ ]

15. Revised Code § 3704.05(G) states that no person shall violate any order, |rule, or

determination of the Director issued, adopted, or made under R.C. Chapter 3704,
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16. - All rules cited in this Complaint have b_een adopted by the Director under R.C.

Chapter 3704.

Count One — Unlawful Open Barniug in a Resfricied Area

17.  The allegations of paragraphs one through sixteen are incorporated as|if fully

restated herein.

18,  Ohio Administrative Code 3745-19-03 (A) pxohibits ATy PErson Of property owner

from causing or allowing any “open bumiﬁg,” 15 defined in Ohio Adm.Code 3745-19-01(G), ina

" “regtricted avea” except as otherwise specified by rule or law.

19, The Hunter Avenue site is located in a “restricted area,” as that tens is defined in

Ohio Adm.Code 3745-19-01T)(1).

20.- On or about January 8, 2003, and other dates not yet known to Flaintiff,

Defendant caused or allowed open burning in a restricted area in violation of the requirements of

Ohio Adm.Code 3745-19-03(A).

21.  Upon information and belief, Defendant burned the facility components of the

Hunter Avenue site, including but not limited to, building framing, wooden beams, wire,
material, and other building debris and waste. -
22.  The open buming done or caused by Defendant at the facility g

approximately 125 to 150 feet from Hunter Avenve. -

roofing

cewmred

23, The acts alleged in this count constifuie violations of Ohio Adm.Code 3745-19-

03(A} and R.C. § 3704.05(G), for which Defendant is subject to injunctive relief pursant to

R.C. § 3704.06(8), and for which Defendant is lisble to pay the State of Ohio civil penblties of

up to twenty-five thousand dollars ($25,000.00) for each day of each viclation, pursuany

3704.05(C). e ” o

ioR.C.
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Count Two — Failure to Inspect Facility Prior {o ])-emo]ition

24,  The allegations of paragraphs one through twenty-three are inccrporated as if

fully restated herein.

25-  Ohio Administrative Code 3745-20-02(A) provides, in part, that. each ofvmer or

operator of any demolition operation shall have the affected facility or part of the facility where a

demolition operation will occur thoroughly inspected prior fo the commencemsnt

demolition for the presence of asbestos.

of the

26.  On January 8, 2003, or some other date not yet known to the Plaintiff, Défendant

began demolition activities at the Hunter Avenue sife.

57.  Defendant failed to have the Hunter Avenue site inspected for the presence of

‘asbestos prior to the commencement of demolition activities.

28.  The acts alleged in this count constitute violations of Ohio Adm.Code 31745-20-

02(A) and R.C. § 3704.05(G) for which Defendant is subject fo injunctive relief pursuamz

to R.C.

§ 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil ?enalﬁes bf up to

twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to
‘ !

© 3704.06(C).

Connt Three — Failure to Provide Notice of Demelition OEeraﬁcns

R.C. §

29. The allegatiohs of paragraphs one through twenty-eight are incorporated as if

fully restated herein. 7 : -

. 30, Ohio Administrative Code 3745-20-03(A)(3)(a) provides, in part, that eact
or operétﬁr,‘ as described in Ohio Adm.Code 3745-20-01(B)(38), shall provide the Dire

Dhio EPA with at least ten (10) days prior written notice of the intention to demolish be

bEginniﬁrgﬂcf any cie:&oﬁtioﬁ oﬁé}éﬁdn.

} OWDer
2ctor of

fore the
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31.  On Jannary 8, 2003, or some other date not yet known to the Plaintiif, Defendant

began demolition activities at the Hunter Avenue gite.

32, Defendant failed to provide the Director of Chic EPA with at least ten (10) days

prior written notice of the intention to demolish the Hunter Avenue site.

. 33. The acts alleged in this count constitute violations of Ohio ‘Adm.Code 3[45-20-

O_3(A)(3)(a) and R.C. § 3704.05(G) for which Defendant is subject to injunétive relief pursuant to

" R.C. § 3704.06(B), and for which Defendant is liable to pay the State of Ohlo civil penalties of
' i

' up to twenty-five thousand dollars ($25,000.00) for each day of each violatior, pursuantéto R.C.

§ 3704.06(C).

Praver for Relief

| WHEREFORE; Plaintiff respectfuily requests that this Court:

i

A.  Prelimiparily and permanénﬂy enjoin Defendant to comply with R.C. Fhapter

3704 end rules adopted thereunder;

B.  Permanently ejoin Defendant to comply with the requirements Ohio Adth. Code

'
!

Chapter 3745-19 by refraining from opeﬁ burning in restricted areas without noﬁﬁcation and

anthorization by the Ohio EPA;

C. Permanently enjoin Defendant to comply with the requirements of Ohif- Adm.

Code Chapter 3745-20 by thoroughly inspecting a facility for the presence of asbestos prior to

the commencement of demolition operations;

!
-

D, Permanently enjoin Defendant to provide the Director of Ohio EPA withiat least

ten (10} déys prior written notice of the intention tﬁ demolish before the begi.uniné of any

demolition operation;

i
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E.  Order Defendant, pursuant to R.C. § 3704.06, to pay civil penalties|for the
. _ |

violations set forth in the amount of twenty-five thousand dollars {$25,000.00) per day ;for gach

violatior, including each day of each violation occuring after the filing of this Coanlaint;

R 1
. pursuant fo Rule 8(A) of the Ohio Rules of Civil Procedure, the Plaintiff informs the C('imn that -

the amount sought is in excess of twanty—ﬁve'thousand doliars ($25,000.0G); : j

F.

- fees assessed by the Office of the Attorney General of Ohbio; -
G.
which it may deem necessary at any time to cairy out itz judgment; and,

H.

Grder the Defendant to pay all costs and fees for this action, including aitorneys’

Retain jurisdiction of this suit for the purposs of making any qrdgr or

Grant such other relief as may be just.

MARC DANN

" Environmental Enforcement

Faicsimile: (614) 644-1926

Respectfully submitted,
ATTORNEY GENERAL OH

[t Hoesths AN

decree

OHIO

Robert Kenneth Jamks (0078761)

Assistant Attorney General
Wednesday M. Szollosi (007:
Associate Attorney General

Pnblic Protection Division
30 East Broad Street, 25" Flq
Columbus, Ohio 43215-3414
Telephone: (614) 466-2766

5655} .
Section

of
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i @ | ¢ COURT OF COMMON PLEAS
{0C
IN THE COURT OF COMMON PLEAS BLT 152007
PORTAGE COUNTY, OHIO LINDA K. FANKHAUSER, CLERK
PORTAGE CQUNTY, OHID
STATE OF OHIO, ex. rel. » CASENO.
MARC DANN :
ATTORNEY GENERAL OF QHIO, - JUDGE
Plaintiff, : ' -
; 2007CV01413
\W.S. HOMES, INC. : JUDGE JOMM A B oW
13714 Cleveland Avenue, NW ': : '
Uniontown, Ohio 44685
and
DPS PROPERTIES, L.L.C. -
7236 Infirmary Road
Ravenna, Ohio 44266
Defendants. -

COMPLAINT FOR INJUNCTIVE RELIEF AND CIVIL PENALTIES

Defendants W.S. Homes, Inc.‘ and DPS Properties, LLC (“Defsndénts;” collectively)
conducted demolifion operations without obta.ining a pre-demolition asbestos inspeﬁtion of ﬂrm
affected property and without providing notice to the Ohio Environmental Protec'fcion Agency
(*“Ohio EFA™). The Defendants failure to_ obsgrve Ohio’s asbestos laws created a threat of harm
to humém health and the environment. Plaintiff’ State of Ohio, by and through the Attorney
General Marc Dann, at the written request of the Director of Environmental Protection
(“Director”), bereby institutes this action to enforce Chapter 3704 of the Ohio Revised Code and

-~ -therules adopted thereunder.

The Plaintiff specifically alleges as follows:

00072778006
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'GENERAL ALLEGATIONS
1 | Defendant DPS Properties, LLC (“DPS Properties™) is an Ohio Limited Liability
Com'pany&with a business address of 7236 Infirmary Road, Ravénna, Obhio 44266.

2. DPS Properties is, or was at the time of the described violations, the owner of the
property located at 786 North Freedom Street, Ravenna, Ohio.

3. Defendant W.S. Homes, Inc. (“W.S. ﬂomes”) 1s an Ohio Corporation with a
business address of 13714 Cleveland Avenue, NW, Uniontown, QOhio 44685, |

4. Each Defendant is a “person” as defined by RC 1.59, R.C. 3704.01, and Ohio
Adm.Code 3745-15-01(U).

5. W.S. Homes was contracted by DPS Properties to demolish tﬁe sfru;:mre at 786
North Freedom Street, Ravenna, Ohio. |

6. Defendants are “owners” or “operators” of the democlition operation which
occurred at 786 North Freedom Streét, Ravenna, Ohio, as defined by Ohio Adm.Code 3745-15-
01(1), and Ohio Adm.Code 3745-20-01(B)38).

‘7. Beginniné sometime before November 4, 2002 and continuing until at Jeast
November 5, 2002, Defendants removed, authorized, or otherwise controlled the removal of
materials from the ceilings, wélls, surface areas, and pipes of a commercial garage at 786 North
Freedom Street, Ravenna, Ohio.

8.  Defendants actions at the commercial garage constituted a “demolition” as
defined by Ohio Adm.Code 3745-20-01(B)(13). Furthermore, these actions resulted in the

complete demolition, destruction, and removal of the commercial garage.
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9. The commercial garage, where Defendant conducted the demolition, constituted a
“facility” as defined by Ohio Adm.Code 3745-20-01(B)(18) and Ohio Adm.Code
3745-15-01(P). |

10,  The demolition operation at the garage constituted a “source”, as defined in Ohio
Adﬁ.Code 3745-15-01(W), of “air contaminants”, as defined in R.C. 3704.01 and Olio
Adm.Code 3745-15-01(C). |

il.  Ohio Revised Code 3704.05(G) states that no peréon shaH violate any order, ruls,
or determination of the Director issued, adopted, or made under R.C. Chapter 3704. -

12. Al rules referenced in this Complaint have been adopted by tﬁe Director under
R.C. Chapter 3704. | | -

13. Pursuant to Civ. R. 8(A), the State informs the Court that the amount sought is in
-excess of Twenty-Five Thousand ﬁoilars ($25,000.00); |

- 14, The gehéral allegations contained in preceding paragraphs are applicable to eacﬁ

count of the Complaint and are incorporated by reference into each as if fully restated in each

count.

‘ COUNT ONE
FAILURE TO PROVIDE NOTICE OF DEMOLITION OPERATIONS

15.  Ohio Administrative Code 3745-20-03(A)(1) provides, in part, that each owner or
operator of a demolition operation shall provide the Director of Ohio EPA with a written
notification of intention to demolish at least ten (10) days before beginning any demolition

operation and setting forth a start date and end date for the demolition operation.

6. Defendants failed to provide to the Director with any notice of their intention to
conduect demolition operations at the commercial garage, which occurred between November 4,

2002 and December 2, 2002,
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17. The acts alleged in this count constitute violations of Ohio Adm.Code
3745-20-03(AX1) and R.C. 3704.05((3), for which each Defenda.nt is sub_]ect to injunctive relief
pursua.nt to R.C. 3704, 06(B) and for which each Defendant is liable to pay the State of Ohm
civil penalties of up to TweﬁW—Five Thousand Dollars ($25,000.00) for each day of each
violation, pursuant to R.C. 3704.06(C).

. COUNT TWO
FATLURE TO OBTAIN A THOROUGH ASBESTOS INSPEC'I'ION
OF A FACILITY WHERE A DEMOLITION OPERATION WILL OCCUR

18.- Ohio -Administrative- Code 3745-20-02(A) provides that each owner and opefatbr
of a demolition operation shall have the affected facility where a demolition operation wﬂl occur
thoroughly inspected for the presence of asbestos prior to the commencement of the deﬁ)oiition. |

19.  Defendanis failed to obtain a thorough asbestos inspection prior to demolition
which occurred between November 4, 2002 and December 2, 2002,

20.  Defendants also failed to comply with a November 5, 2002 request by Akron
Regional Air Quality Management District, Ohio EPA’s local affiliate, to obtain an inspection of
the heater/boiler area of the commiercial garage prior to further demolition of the structure.

21. The acts alleged in this count constitute violations of Ohic Adm.Code
3745-20-02{A) and R.C. 3704.05(Q), for which each Defendant is subject to injunctive relief
pursuant to R.C. 3704.06(3), and for which each Defendant is liable to pay the State of Ohio

civil penaities of up to Twenty-Five Thousand Dollars ($25,000.00) for each day of each

violation, pursuant to R.C. 3704.06(C).

RA68



PRAYER FOR REIIEF

THEREFORE, Plaintiff respectfully requests that this Court:
A Preliminarily and permanently enjoin Defendants to comply with R.C. Chapter
3704 and rules adopted the;eunder, and specifically: A

1. Order each Defendant to fully comply with the prbvisions qf Ohio
Adm.Code Chapter 3745-20.

2. Order each Defendant to conduct a full and complefe asbestos inspection
of any facility where a demolition or renovation cperation will occur, prior
to demoiitioh or renovation activities commencing, pursuant to Ohio
Adm.Code 3745-20-02.

3. Order each Defendant to provide Ohio EPA with written notice at least ten
(10) days prior to any intended demolition of renovation operation,
pursuant to Ohio Adm.Code 3745-20-03. 7

B, Order cach Defendant, pursuant to R.C. 3704.06, to pay civil -penalties for the
violations set forth ip the amonnt of Tchty;Fiv,e Thousand Doila.rs ($25,000.00) per day for
each day of each violé.tion, including each day of each violation occurring after the filing of this
Compiaint. |

C. Order each Defendant to pay all costs and feeé. for this action, including attorneys
fees assessed by the Office of the Ohio Attorney General;

D. Retain jurisdiction of this sujf for the purpdsg of making any Grder or decree
which it may deefn necessary at any time to carry out its judgment; and

E. Grant such other relief as may be just.
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* Respectfully submitted,

MARC DANN
. ATTORNEY GENERAL OF OHIO

GARY L. PASHIEILICH (0079162)
R. BENJAMIN FRANZ (0080693)
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25® Floor
Columbus, Ohio 43215-3400
Telephone: (614) 466-2766
Facsimile: (614) 644-1926

gpasheilich@ag.state.oh.us
bfranz{@ag state.oh.us
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CLE. K OF COURTS IN THE COURT OF COMMON pLE AL

BUTLER COUNTY. CHIO

YD LRF ENT i“.“‘:

STATE OF OHIO ex rel, JIM PETRO, CASE NO.
ATTORNEY GENERAL OF OHIO :

Environmental Enforcement Section '

36 East Broad Street, 25 Floor . :

Columbus, Ohio 43215-3400 H

Phaintiff, .
Ve
MID-OHIO PETROLEUM COMPANY :  JUDGE
¢/o Robert J, Meyers (Statutory Agent)

105 East Fourth Street, Ste 1405
Cineinnati, Ohio 45262 . :

COMPLAINT — OTHER Cm .
Defendant.

Plaintiff State of Ohio, by and through its Attorney General, Jim Petro, at the
written rcquest of the Director of Environmental Protection (“Dl:ector") hereby
institates this action to enforce Chapter 3704 of the Ohio Rewsed Code (“R C. ”) and the
rules adopted thereunder Plaintiff alleges as follows:

GENERAL ALLEGATIONS

1. ' Mid-Ohio Petroleum Company (“Defendant™), with its principal place of
. business at 1376 State Route 28, suite #11, Loveland, Ohio 45140-8789, is Ticensed to do

business in the State of Ohio.
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2. The Defendant did and/or does business ici Ohio as Mid-Ohio Petrolchi &

Company, as well as Mid-Ohio Petrolenm Company d.b.a. Pipeline Oi
) ’ Cito;
3. Defendant is a “person” as defined by R.C. 1.54 and 3704‘01(0;%5

”

o
Code rule 3745-15-01(U),

4, The Defendant stated that it is an independent small business marketer
(“ISBM"), as defined in OAC Rule 3745-21-01¢H)(9). .

5. Sinee at least October 13, 1994, until the present or at some time close thereto,
Defendant Mid-Ohio Petroleum Company has been the “owner” and/or ‘;operator” ofa
gasoline dispensing faciiity (GDF”) as defined in Ghio Adm. Code 3745-15-01(T),
located at 435 North Verity Parkway, Middletown, Butier County.

6. The GDF is a “facility,” as defined in Ohio Adﬁl. Code 3745-15-01(P).

7. The emission unit of the facility is 1409010370 (ermrissions unit GOO1).

8. Emission unit G001 is an “air contaminant source,” as defined by State law at
Revised Code 3704.01(C). The operation of such source canses or caused the release of

" “volatile orgamic compounds,” as defined in Ohio Adm, Code 3745-21-01(B)(6).

9. As part of its operations, Defendant utilizes equipment, operatfons and/or
activities that emit or canse the emission of “air contaminants” as that term is defined by

R.C. 3704.01(B). Because this equipxﬁent and these operations and activities emit air

contaminants, they constitute “air contaminant sources™ as that term is defined byR.C. .-

3704.01(C), and Ohio Adm.Code rules 3745-35-01(B)(1) and 3745-31-01(D).
10.  R.C. 3704.05 (G) provides, in part, that no person shall violate any rule of the

Director adopted under Chapter 3704 of the Revised Code, The rules eited in this

G004 08 225
REEHTER
KR LF CalinTs.
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Complaint were adopted pursuant to R.C. Chapter 3704, Gl

11. R.C. 5704.05(C} provides, in paxt, that norpersogtg Q/h%rnoa %en%iglaapbeen :

issued shall violate any terms or conditions,

COUNT ONE

ILLEGALLY OPERATING A FACILITY WITHOUT
A PERMIT TO OPERATE

12, Ohio Adm.Code 3745-35-02 and RC.§ 3704.05(G) require that an operator

obtain a permit to operate (PTQ) before operating a facility that is an air contaminant -

source.
13.  Defendant’s PTO expired on August 6, 1995,

. 14, The Defendant failed to renew the permit.

15. * Defendant operated the facility without a permit to cperate from Augnst 6, 1995

wrttil the present or at some time close thereto,

16, Thereis currently no permit for the facility.

17. The Defend-ant’s failure to apply for and obtain a PTO is a violation of Ohio
Adm. Code 3745-35-02 and R.C. 3704.05(G).

18.  Defendant’s actions constitute violat_ions of R.C. Chapter 3704, for which
Defendant is subject to injunctive relief and civil pehalﬁps in the amount of up o
twenty-five thousand dollars ($25,000.00) per day per violation pursuart to R.C.

3704.06.
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COUNT TWO . “d 4§

FAILURE TO INSTALL AND OPERATE 4 &R4UL198nRRi NG
FACILITY WITHOUT A REQUIRED STAGE I}, VAPOR CONTROL

‘ BUTLER CauNTY
13.  Pursuant to Ohio Adm. Code 3745-21-09(A)(2) 264 THloILdR: 838 375421

QQ(DDD), a gasoline dispénsing facility in Butler Cowmty must install and operate stage
I vapor control systems unless it maintains throughput of less than 50,000 gallons per
Qalenda'r month, |

20.  Defendant’s monthly gasoling throughput exceeded 50,000 gallons beginning on
or about May, 2001. On or about May, 2001 the facility had no exemption from the
reguirements to ingtall and operate the stage T Vapor Tecovery equipment.

20. The Defendant fail_ed to bring the facility into compliance with the stage IT vapor
-recovery equipment installation and operation requirements and therefore is in violation
of Ohic Adm. Code rule 3745-21—0_9(DDD) and R.C. §§ 3704.05(A) and (G).

21.  Defendant’s actions constitute violations of R.C. Cﬁapte? 3764, for which
Defendant is subject to injunctive relief and civil penalties in the amount of up to
twenty-five thousand dollars ($25,000.00) per day per viclation pursuant to R.C.

3704.06.
PRAYER FOR RELIEF

Wherefore, Plaintiff respectfully requests that this Court:
A Preﬁminary and permeanently enjoin Defendant to comply with R.C.
Chapter 3704 and the regulations adopted thereunder in the course of any operation of its

Facility and its air contaminant sources;
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B. Order Defendant to pay a civil penalty of twenty-five thouszhd &bllars

(525,000) for cach day of each violation alleged in this Comp]ainzt, ?n%ﬁdir%%acﬁ &b e
{2.‘3{'5 VN e

cach viclation subsequent to the filing of this action, pursuant to R&Eﬂﬂdfﬂﬁj{?‘ms‘}n
¥ gF Lhtars

to Civ.R. 8(A), this Ccmpléint secks relief in excess of twenty-five thousand dollars

($25,000y;
C. . Order Defendant to pay costs, including attorney fees, of this action;
D. Retain jurisdiction of this suit for the purpose of making any order or
decres which it may deem necessary at any time to carry out its judgment;

and

E. Grant such other relief as this Court may deem necessary and appropriate,

Respectfully submitted,

IM PETRO
ATTORNEY GENERAL OF OHIO

Breit A. Kravitz (0069101)

Jason M, Hunt (0069728)

Assistant Afttorneys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3400
Telephone (614) 466-2766
Facsimile (614) 644-1926

bkravitz{@ag state.oh.ug
. ihunt(@ag.state.oh ng
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. . IN THE COURT OF COMMON PLEAS
: - MONTGOMERY COUNTY, OHIO | !
o . NaYal A | ’
STATE OF OHIO, ex rel. | . casevo. Uo7 113
- JIMPETRO, . s | : ’
ATTORNEY GENERAL OF OHIO - JUDGE
Environmental Enforcement Section
30 East Broad Street
Columbus, Ohio 43215,
Plaintift
v. _ : COMPLAINT FOR CIVIL PENALTIES

AND INJUNCTIVE RELIEF
RLR. INVESTMENTS, LLC ' :
¢/o Donald R. DeLuca {statutory agent)
600 Giilam Road, :
Wilmington, Ohic 45177,
Defendan,

Plaintiff State of Ohio, by and through the Attorney General, Jim Petro, at the written . -
request of the Director of Environmental Protection (“Director™), hereby brings this action to
enforce Chapter 3704 of the Ohio Revised Code and the rules adopted fhereunder. The Plaintiff -
alleges as fojlows:

GENERAL ALLEGATIONS

1. R.LR. Investments, LCC (“Defendant”) is an Ohio limited liability company with
its principéi place of business located at 600 Gillam Road, Wilmington, QOhio 45177,

2. Defendant is 2 “person” as defined by R.C. 1.59 and 3704.01(0).

3. Between approximately April 1, 2003 and December 15, 2003, Defendant

conducted demolitions and/or renovations at 330 West First Street, Dayton, Montgemery County,

Ohio {“the Urban Resort Site™ or *Facility™).
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4, The Urban Resort Site identified constitutes a r“facility” as that term is defined 5y
Ohio Adm.Code 3745—20—01{5){ 18).
5. The Urban Resort Site contained “asbestos™ and/or “friable ashestos material” as
these terms are defined in Ohio Adm.Code 3745-20-01(B){3} and 3745~2-G-01(B)(2()).

6. The demolition of any of the structures of the Facility identified in paragﬁph 3
above constitutes 2 “demolition” as that term is defined by Ohic Adm.Code 3745-20-01¢(B)Y13).
The renovation of any of the structures of the Facility identiﬁcd in paragraph 3 above constitutes
a “renovation” as that term 1s defined by Ohio Adm.Code 3745—26—01(8)(43).

7. Detfendant was the “owner” and/or “operator” of sach demolition and/or
renovation operation conducted at the Urban Resort Site, as those terms are defined by Ohio
Adm.Code 3743-20-01(B)(38).

8. On or about the following dales Defendant’s demolition, renovation, or
dismantling activities caused friable asbestos containing materials to be stripped from the- Facility
at various locations and to fall to the floor(s) at several locations within the Facility:

DATES |
April 1,2003
June 6, 2003
June 9, 2003
Fune 11, 2003
| June 24, 2003
Taly 8,7200%

August 6, 2003
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August 11, 2003
December 10, 2003
- December 15, 2003
| 9. At the Facility identificd in paragraph 3 of this complaint, the amount of friable
ashestos materials that was stripped or removed from pipes was at least two hundred sixty linear
| feet, or at If_:ast ;mc hundred sixty square feet of friable asbestos material on other facility
components.
10. RC 3704.05({}) provides, in part, that no person shall violate any rule
. promulgated by the Director under R.C. Chapter 3704.
1. The generai'allega;tions conizined in paragraphs 1 through 10 are applicable to-
each count of the Com plaint and are incorporated by reference into each as if fully restatea in

each count.

- COUNT ONE S
FAILURE TO PROVIDE REQUIRED NOTICE OF DEMOLITION
- ORRENOVATION IN A TIMELY MANNER
12, Chio Adm.Code 3745-20-03(A) provides, in part, that each owner or operator of a
demolition or renovation operation shall provide the Director of Ghio EPA Wlth written notice of
intention to demolish or rencvate by postmarking or delivering the notice to the Ohio EPA field
office having jurisdiction in the county where the demolition and/or renovation is to oceur at

least tén days befqrc any demolition and/or renovatior: operation begins. The notice must include -

the starting date of asbestos removal work in the demolition and/or renovation.

13, OmApril 1, 2003 or sometime earlier not yet known to the Plaintiff, Defendant

began demolition and/or renovation activities at the Facility.
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14.  Onor about April 7, 2003, Defendant’s consultant, Iriterd:me Corp., submitted an
Ohio EPA Notification of Demolition or Renovation for the Urban Resort Site iﬁdicating a start
date of April 8, 2003 and a completion date Qf May 1, 2003. The end date of the demolition or
renovatioﬁ project at the Facility had a revised completion date extended to July 31, 2004.

15.  Defendant failed fo submit a Notification of Demolition or Renovation for the .
Urban Resort Site until after demolition and/or renavaﬁon operations began at the Facility.

16.  The acts alleged in this count constitute vielations of Olio Adm.Code
3745-20-03{A} and R.C. 3704.03{(G), for which Defendant is subject to Injunctive relief pursuant
0 R.C, 3704.06(B), and for which Defendaxﬁt is liable to pay the St_até of Ohliojcivil penalties of

up to twensy-five thousand dollars (SQS,OGG.GOj for each day of each violation, pursuant to R.C.
3704.06(C). |
COUNT TWO
FAILLFRE TO REMOVE FRIABLE ASBESTOS MATERIALS

BEFQRE ENGAGING IN ACTIVITY BREAKING 1P, DISLODGING. OR EIMILARLY
DISTURBING THE MATERIALS '

17; Ohio Adm.Code 5745-28-04(A)(1} proviﬂas, in part, that each owner or operator
of a demolition or renovation operation shall reméve friable asbestos materials from the facility
being ae_molishe'd or r’eﬁovated before any activity begins that would break up, dislodge, or
sixﬁilariy disﬁzrb the materials or preclude access to the ﬁateriah for subsequent removal.

18.  Onorabout at least the foiiowihg dates at the Urban Resort Site, Defendant failéd
ﬁ) remove friable asbestos materials from the facility being demolished or renovated before aﬁy
activity begins that would break up, dislodge, or similarly disturb the materials or preclude access

o the materials for subsequent removals
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DATES
April 1, 2003
June 6, 2003
June 9,' 2003
June 11, 2003
June 24, 2003
July 8, 2003
August 6, 2003
" August }ll, 2003
December 10, 2003
December 15, 2003
19.  The acts alleged in this count constitute viclations of Ohio Adm.Code
3745-20-04{AX(1} and R.C. 3704.05(G), for which Defendant is s.ubject to injunétive relief
pursuant to R.C. 3704.06(B), and for which Défenc_iant is liable to pay the State pf Ohio civii

penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

 pursuant to R.C. 3704.06(C).

COUNT THREE
FAILURE TO ADEQUATELY WET FRIABLE ASBESTOS MATERIALS
WHILE THEY ARE BEING REMOVED OR STRIPPED

20.  Qhio Adm.Code 3745-20-04(A)(3) provides, in part, that each owner or operator
of a demolition or renovation operation shall adequately wet friable asbestos materials when they

are bemg stnpped from faclhty components

21, Onoraboutat Ieast the following dates at the Urban Resort Site, Defendant failed

o adequately wet friable asbestos materials when being removed or stripped:
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April 1, 2063

hune 6, 2003

June 9, 2603

June 11, 2003

June 24, 2003

July 8, 2003

Angust 6, 2003

August 11, 2003

Deccmb_cr 10, 2603

Decefnber 15,2003

22.  The acts alleged in this count constitute violations of Ohio Adm.Code ‘

3745-20-04(A){3} and R.C. 3704.05(G), for which Defendant is subject to injunctive relief
pursuant to R.C. 3704.06(B)}, and for which Defendant is liable to i:ray the State of Ohip civil

penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each viclation,

pursuant to R.C. 3704.06(C).

COUNT FOUR

FAILURE TO KEEP FRIABLE ASBESTOS MATERIALS ADEQUATELY WET AFTER
- THEY HAVE BEEN REMOVED OR STRIPPED UNTIL COLLECTED FOR DISPOSAL

23. - Ohio.Adm.Code 3745-20-04(AX(6)(a) provides, in part, that an owner ot oﬁerator

ofa démolition ot renovation operation shall adequately wet friable asbestos materials that have

*“been removed or siripped 1o ensure that the materialy remain adeguately wet until they are

collected for disposal in accordance with rule 3745-20-05.
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24.  Onorabout at least the following dates, at the Urban Resort Site, Defendant failed
to adequately wet friable asbestos materials fhat had been removed or stripped to ensure that the

materials remained adequately wet until collected for disposal in accordance with Ohic

- Adm.Code 3745-20-05;

DATES.
April 1, 2003
Juné 6, 2003
June 9, 2003
June 11,2003
June 24, 2003
July 8, 2603
- August 6, 2003
Angust 11, 2003
December 10, 2003
December 15, 2003
25.  The acts alleged in this count constitute violatioﬁs of Ohio Adﬁl.COdS
3745-20-04(A X6} a) and R.C. 3704,05(G), for which Defendant is subject to injunctive relef
pursugnt fo R.C. 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil
penaliies of up to twenty-ﬂve thotisand dollars ($25,000.00) for each day of each violation,

pursuant to R.C, 3704.06(C).
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COUNT FIVE
FAILURE TO REPAIR, ENCAPSULATE OR REMOVE ALL FRIABLE ASBESTOS
MATERIALS BEFORE REMOVING ASBESTOS EMISSION CONTROLS

26.  Ohio Adm.Code 3745-20-04(C) provides, in part, that each owner or operator of a
demolition or rencvation operation shall ensure that all asbestos-containing materials which have
been damaged or made friable by demolition, fenovatioﬁ or adjacent sltripping operations are ‘
repaired, encapsulated, or removed for disposal in accordance with Ohio Adm.Code 3745-20-05
prior to the removal of emission controls. |

27.  Onorabout at least the following dates at the ﬁfban Resort Site, Defendant failed
to ensure all asbestos-containing materials that were damaged or made friable were repaired,
encapsulated, or removed for disposal in accordance with Ohio Adm.Code 3745-20-05 prior to
the ramoﬁ@l of emission controls:

April 1, 2003

June 6, 2003

June 9, 2003

June 11, 2003

June 24, 2003

July 8, 2003
August 6, 2003
August 11, 2003
Decembef Id, 2003

December 15, 2003
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8.  The acts alleged in this count constitute viclations of Ohio Adm.Code
3745-20-04(C) and R.C. 3754.05{(}), for which Defendant is subject to injunctive relief pursuant
to R.C. 3704.06(R), and for which Dsfeﬁdant is Hable to pay the State of Ohio civil penaities of
uprto twenty-five thousand dollars ($25,000.00) ‘for each day of each violaﬁoﬁ, pursnant fo R.C.
3704.06(C). |

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Com{:

A, Enjoin Defendant to comply with R.C. Chapter 3704 aﬁd Chio -A'dm.Code |
Chapfer 3745-20 before conducting any demolition or renovation activitics in this stéte;

B. Order the Defendant, pursuaﬁt to R.C. 3704.06, to pay civil penalties for the
violations set forth in the amount of twenty-five thousand dollars per day ($25,000.00) for each
violation: plus twenty»ﬁv-e tbbu-sand dollgrs aday ($25,000.06) per'day_ for each violatioﬁ aﬁe_:r
the filing of this Complaint; |

C. _ ‘Order Defendant to pay for the costs of this attion including étfomcys’ fees‘
assessed By the Office of the Ohio Attorey deneral;

D. Retain jurisdiction of this suit for the purpose of making any order or decree
which it may deem necessary at any time fo carry out its judgment; and

E. Grant such other relief as may be just.

F. Pursuant to Civ.R, 8(A), this Complaint seeks relief in excess of twenﬁf;ﬁve

thousand dollars ($25,E)QO).
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Respectfully submitted,

JIMPETRO
ATTORNEY GENERAL OF OHIO

BRETT A. KRAVITZ (0066101) '
JOHN X. MCMANUS (003714
Assistant Attorneys General '
Environmental Enforeement Section
30 East Broad Street, 25th Floor
Colymbus, Ohio 43215-3428
Telephone: (614} 466-2766
Facsimile: (614) 644-1926

10
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COPY S R

IN THE COURT OF COMMON PLEAS

SUMMIT COUNTY, CHIO n-T b4
State of Ohio, ex. rel. Case No. ' '
Jim Petro . ‘ '
Attorney General of Ohio S ASSIGNED TO JUDGE COSG ROVE
30 East Broad Street, : Judge:
Columbus, Ohio 43215
Plaintiff, : Complaint for In}unctwe
¢ Relief and Civil Penalties
v. :
Spiker Envirenmental, Inc.
1247 Eastwood Avenue
Tallmadge, Ohio 44278

Samuel A. Keller, individually and personally
712 Roanoke Ave

- Cunyahoga Falls, Ohio 44221-1244,

7
143

=] .
LY
R
H e :ﬂ_’; :
David J. Keller, individually and persenally : N
10063 Southwyck Ave NW ey T
Canton, Ohio 44720-8268, TR > S
:. 4 B e
Shirley Mendenhall, mdwxdually and -
persenally ™~
167 Ridgewood Rd

Wadsworth, Ohio 44281-9765,

James Black, individually and personally
1247 Eastwood Ave.

Tallmadge, Ohio 44278-2645,
Gary Shoemaker, mdmdually and personaliy
1247 Eastwood Ave.
Tallmadge, Ohio 442782645,
Frank TownS, individually and personally
1247 Eastwood Ave.
Tallmadge, Ohio 44278-2645,

Defendants.
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Plaintiff State of Ohio, by and through the Aitorney General Jim Petro, at the written
request of the Director of Environmental Protection (“Director”), hereby institutes this action to
enforce Chapter 3704 of the Ohio Revised Code and the mlesAadopte& thereunder. | The Piaintiff
alleges as follows: |

-GENERAL ALLE GATIONS

1. Defendant Spiker Environmental, Inc. (“Spiker Environxﬁental”) is an Ohio-
Corporation with a business address of 1247 Eastwood Ave., 'Tallmadge, Ohio 44278, located in
l Summit County, Ohio.
| -2 Defendants' Samuel A. Keller, David I. Keller, and Shirley Mendenl}all, as former and
current officers, directors and employees of Spiker Environmertal, Inc. are peréonally liable for
.the actions of Spiker Environmental due to their exclusive control of the operations of Spiker
Environmental.

3. Defendants Samuel A. Keller, David . Keller, and Shirley Mendenhall by virtue of
their positions with Spiker Environmental, alone or in conjunction with others, caused,
participated in, controlled, andfér ordered the viclations bf law alleged in this -Comi:Iaint. In

addition, or in the a}temaxivé, Defendants Samuel A. Keller, David J. Keller, S_hirley

' Méndenhall, knew about or should have known gboﬁt these \{iolations, and by tﬁemselves ot in
qonjunction w1th others, had the aut}‘lorit}}r to pre;fent or stop these violations, but failed to -
exercise his or her authority to do so. Defendants Samuel A. Keller, David J. Keller, and Shirley
Mendenhall are personally liable for these violations.

4. Defendants James Black, Gary Shoemaker, and Frank Towns, as former and cﬁn"ent .

éﬁaréhoiders, directors, and emislbjfée;s of Splk;ar Eﬁvifbmﬁerital, Iné., ﬁfoﬁg with Defendants
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Samuel A. Keller, David J. Keller, Shirley Mendenhall, are isersonally liable under a theory of
plercing the corporate veil in light of their intentional actions to underfund the corporaticn so
that it would not have the ability to do the.work and/or pay the civil penalties sought in this
Complaint. These actions by Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall,
James Black, Gary Shoemaker, and Frank Tovﬁ;s have resulted in actual injury to the State of
Ohio. | a
5. Defendants Samuel A. Keller, David J. Keller, Shirley Ménd,en'hall, James Black,
Gary Shoemaker, Frank Towns, and Spiker Environmental, collectively known as; i‘Defenda’nts,”
are “persons” as defined by R.C. 1.59 and 3704.01(0).
6. On the dates indicated in the individual counts' below, Defendant Spiker
Environmental removed asbestos-confaining materials from the ceilings, walls, surface areas,
| and/or pipes at five separate locations in the State of Ohio. These locations included: Orchard
Hill Elementary School located at 450 Walnui Sireet, Leetonia, Ohio 74-443_ 1 (“Orchard
Elementary Sc;,hool%’), Paradise United Church of Christ Ioclated at 619 Fast Main Street, '
Louisville, Ohio 44702 (“Paradise Church™), bhio Auto Supply, located at 1128 West
Tuscarawas Street, Canton, Ohio 44702 (*Ohio Auto Supply™, Sappl;xir'e Housing Corporation
1 ' ap@ents located at 1908 Third Street, NE, Cantén, Ohio, 44704 (“Sapphire Housing”),
l - | , Fettman Property Management homes, located at 127, 129, 133, 137, and 139 Kensington C.ourtr |
NW, Canton, Ohio 44708 (;‘F ettman Homes”).
i | 7. The actions of the Defendants at Orchard Elementary School, ParadiserChu:ch; Ohio
Auto Supply, Sapphire Housing, and Fettman Homes each constituted a “demolition” or

| “renovation™ as those terts ate defined by Ohio Adm.Code 3745-20-01(B).
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8. Orchard Elementary School, Paradise Chufch, Oizio Auto Supply, Sapphire Housing,
and Fettman Homes, where Defendant Spiker Environmental conducted demolitions o |
renovations, each constituted a;_;‘facility” aé defined 'by Ohio Adm.Code 3745-20-01(B) and

 3745-15-01(P). |

9, Defendants are “owners” or “opérators” of the derﬁolition and/or renovation
operations at Orchard Elementa;"y School, Paradise Church, tho Autd Supply, Sapphire
Housing, and Fettman Homies as defined by Ohio Adm.Code 3745-20-01(B).

10 The property at Orchard Elemcntary School, Paradise Church,r Ohio Auto Supply,
Sapphiré_ Housing, and Fetiman Homes éaoh contained “friable asbestos material” as defined by
Ohio Adm.Code 37-45-20—01 (B). |

11. The ceilings, walls, pipes and surface areas inside of Orchard Elementary School,
f’aradise Church, Ohio Aqto' Supply, Sapphire .HOusing, and Fettman Homes each constituted = -

~ “facility components” as defined in Ohio Adm.Code 3745;20—01(B).

12, Orchard Elem_gntafy School, Paradise Church, Ohio Auto Supply, Sapphire Housing, |

and Fettman Homes eacﬁ constituted a “snurce;’ as defined in Ohio Adm.Code 3745-15-01(W)
. of “air contaminants” as defined in R.C. 3704.01(B) and Ohio Adm.Code 3745-15-01(C).

! 13. R.C. 3704.05(G) states that no person shall violate any ordei", rule, or determination
of the Director issued, adopted, or made uwader R.C. Chapter 3704. The rules 'r-:ited herein are
adoptéd under R.C. Chapter 3704. ' _ |

14. The general allegations c_ontgined in preceding paragraphs ﬁrc applicable fo gach
count of the‘Complaj.m and are incorporated by reference into each as if fully restated in each

count.
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_ Count One
Orchard Elementary School
Failure to Prevent the Discharge of Visible Emissions
During Collection of Asbestos-Containing Material by Failing to Wet

15.  Ohio Adm.Code 3745-20-05(B) provides, in part, that cach owner or operator of a
demolifion or renovation Qperation shall ensure that no visible emissionsi be discharged during
the collection of any asbestos-containing waste material. Specifically, Ohio Adm.Code
3745-20-05(B)(1’) requires thét asbestos materials be adequately wetted. |

16.  On May 29, 2002 and other dates to be discovered, Defendants failed to ensure
that no visible emissions were discharged during the collection-of asbestos-containing waste
material from Orchard Elementary School. | 7

17. The acts alleged in this counf constitute violations of Ohio Adm.Code 5?45-
. ' 20-05(B) and R.C. 3704.05((), for which Defendanfs arlersubject to injunctive relief pursuant to
R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio civil penalﬁes
of up to twenty-five thousand dollars ($25,000.00) for each day of éach violation, pursuant to
R.C. 3704.06(C). . |

Count Two
Paradise Church

|- Failure to Notify and/or Complete Abatement Activities
‘ _ ' - In Accordance With Notification Dates

18.  Ohio Adm.Code 37‘4»5-2()—03(A)(3)(d)1 requires a party to immediately notify the

- Ohio EPA of changes in the start date of demolition or renovation operations.

! Prior to Noverber, 2002 this requirement was codified at Ohio Adm.Code 2745-20-03(D)2).
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19.  Prior to beginning any demolition or renovation at Paradise Church, Defendanis
notiﬁed Ohio EPA that thcy would begin deniolition or renovation activities at Paradise Church
on September 6, 1999, '

20, On August 19, 23, and 25, 1999, and other dates to be discovered, Defendants
began dercolition or renovation activities at Paradise Church, but failed to immediately inform

7 the appropriate Ohioc EPA ﬁcid office concerning deviations to their start date for their
_demolition or renovation schedule. |
- 2.  The — acts alleged in- this _count constifute violations of Ohio Adm.Code
- 3745-20-03(A)(3)(d) and R.C. 3704.05(G), for which Defendants are subject to mmjunctive relief
pursuant to R-.C. 3704.06(13) and for which each Defendant is liable to pay the State of Ohio
c1v11 penalties of up to twenty-five thousand dollars ($25,000. 00) for each day of each v1olat10n
pursuant to R.C. 3704.06(C).
Count Three
- Ohio Aute Supply

Failure to Ensure Removed Friable Ashestos Materials
Remain Wet until Collected for Disposal

22, Ohio Adm.Code 3745-20-04(A)(6)(a) provzdes in part, that each owner or operator ofa
demolition or renovatmn opcrauon shall ensure that friable asbestos matcnals that have been
: removed or stnppcd from facility components remain adequately wet untl_l such materials are
7 " collected for disposal in accordance with Ohio Adm.Code 3745-20-05.
; 23. “Adequately wet,” as defined in Ohio Adm.Code 3745-20-01(B), means sufficiently

mixed or penetrated with liquid to prevent the release of particulates.
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| 24. On May 20.and 21, 1999, and other dates to be discovered, Defendants failed to ensure

‘that friable asbestos materials removed or stripped .fr'om facility components at Ohio Auto
Supply remained adequately wet until the materials could be collected for disposél. |

25. The acts alleged in this count constitute 7 violations of Ohio Adm.Code

3745-20-04(A)(6)(a) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief

pursuant to R.C. 3704.06(B), and for whiéh- eﬁch Defendant is Hable to pay the State of Ohio

| civil penaities of up to twenty-five fhousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C). "
Count Founr

Ohio Auto Supp}
Failure to Ensure Damaged or Friable Asbestos Materials

Are Repaired, Encapsulated, or Removed Prior to Removal of Emission Controls

26.  Ohio Adm.Code 3745-20-04(C) provides, in part, that cach owner or operator of
any demolition or renovation project shall ensure all asbestos-containing materials, which have

been damaged or made friable by demolition, ren_ovation or adjacent stripping operatioﬁs, are

repaired, enc#psuléted, or removed for disposal in accordance with Ohio Adm.Code 3745-20-05,

~ priorto the removai of the'emission n:o_ntr.crls.2

27. On May 2Q and 21, 1999, and other dates to be discovgred,‘Defendants failed to

o ensure all‘asbestos-comaining, materials at Ohio Auto Supply that had been damaged olr made
frizble by Défendants were repaired, enéapsulated, or removed for disposal in accordance with

Ohiq ‘Adm.Code 3745—20—05, pﬁor to the removal of the emission controls.
I ‘ 28. The: acts alleged in this count constitute violations of Ofﬁo Adm.Code

3745-20-04(C) (1999) end R.C. 3704 05(G), for which Defendns are subfect 1o injuncive rlif
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pursuant to R.C. 3704.06(B), and for which each Defendant is liable to péxy thg: State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C). |
| | Count Five

Ohio Auto Supply
Failure to Notify and/or Complete Abatement Activities

In Accordance With Notification Dates

29, Ohio Adm.Code 3745-20-03@)(2}‘ in effect in 1999° required notification to the
Ohio EPA of “'[a]ny deviation in the demolition or renovaﬁon schedule[.]”

30.  Prior to beginning any demoliti_on or renovation at Ohio Auto Supply, Defendanfs
notified Ohi-o EPA that they would complete all demolition or renovation activities at Ohio Auto
Supply ‘by May 18, 1999. |

| o 31. Qn May 20 and 21, 1999, and other dates to be discovered, Defendants had pot
yet completed demolition or renovation for Ohio Auto. Supply, but failed to immediately inform
the appropriate Ohio EPA field office concerning deviations iorthcir demolition or renovation
schedule.

32. The acts alleged in this count constitute violations of Ohio Adm.Codé
3745-20-03(D)(2) in effect in 1999, and R.C. 3704.05(G), for which Defendaﬁts are subject to
injunctive relief pursuant to R.C. 3’704.06_(}3), and for which_eaph Défendant s liabie to pay the
State of Ohio civil penalties of up to fwenty—ﬁve théusand dollars ($25,000.00) for cach day of

; each violation, pursuant to R.C. 3704.06(C).

2 prior to November, 2002 this requirement was codified at Ohio Adm Code 3745-20-04(B).
? Ohio Adm.Code 3745-20-03 as modified in 2002 only requires notification of changes o the start date.
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7 Sapphire Housing
Failure to Notify and/or Complete Abatement Activities.

In Accordance With Notification Dates

33. .Ohio Adm.Code 3745—20—03(15)(2) in effect in 1999* required nétiﬁcation to the
Ohio EPA of “fa]ny deviation in the demolition or renovation schedulef.}”

34,  Prior to beginning any demoiition or repovation at Sapphire Housing, Defendants
notified Ohio EPA thét they would complete all demolition or renovation activities at Sapphire
Housing by September 17, 1999, |

35.  On September 21, 1999, and other dates to be discovered, Defendants had not yet
completed all de‘molition-or renovation acti#itiés at Sapphire Housing, but failed to immediately
iﬁ_form the appropriate Ohio EPA field office concerning deviations to their demolition or
renovation schedule.

| 36. The acts alleged in this ﬁount constituie violations of Ohic Adm.Code
3745-20-03(D)(2) in effect in 1999, and R.C. 3704.05(G), for which Defendants are subject to
injunctive relié,f pursuant to R.C. 3704.06(B), and for which each Dgfeﬁdant_ is 'lial_)le to pay the

State of Ohio civil penalties of uﬁ to twenty-five thousand dollars ($25,000.00) for each day of

- each violation, pursuant to R.C. 3704.06(C). .

Count Seven

Sapphire Housing |
" Failure to Ensure Removed Friable Asbestos Materials

Remain Wet Until Caollected for Disposal.
37. Ohio Adm.Code 3745-20-04(AX)6)(2) provides, in part, that each owner or

operator of a demolition or renovation operation shall ensure that fiiable asbestos materials that

- 4 Ohio Adm.Code 3745-20-03 as modified in 2002 only requires notiffcation of changes to the start date.
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have been removed or stripped from facility components rémain adequately wet until such
materials are collected for disposal in accordance with Ohio Adm.Code 3745-20-05.
38.  “Adequately wet,” as defined in Ohio Adm.Code 3745-20-01 , means sufficiently
- mixed or penetrated with liquid to prevent the release of particulates.

39.  On September 21,. 1999, and other dates to be discovered, Defendants failed to
ensuré ‘that friable asbestos materials removéd or stripped from facility components at Sapphire
Housing remained adequately wet until the materials could be collected for disposal.

40.  The acts alleged in this count comstie violations | of Ohio Adm.Code
3745-20—04(A)(6)(a) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief
pursuant to RC 3704;06(8), and for qu':ch each Defendant is liable to pay the State of bhjo |
civil penalﬁes of up to twenty-five thousand ciollars_ ($25,000,00) fﬁr_ cach day of each violation,.

- pursuant to R.C. 3704.066(C). |

Count Eight

Sapphire Housing
Failure to Ensure Damaged or Friable Asbestos Materials

Are Repaired, Encapsulated, or Removed Prior to Removal of Emission Controls

41.  Ohio LAdm.-Code 3745-20-04(0) provided, in paﬁ, that each owner or operator of

- any demolition or ;enovaﬁon project shall ensure all asbestos-containing materials _which have

been damaged or made frisble by demolition, rendvatiqn or adjﬁcent strippingr operations are

repaired, encapsulated, or removed for disposal in accordance with Ohio Adm.Co_de 3745-20-05,
prior to the removal of the emission controls.

42.-  On September 21, 1999, and other dates to be discovered, Defendants failed to

ensure all asbestos-containing materials at Sapphire Housing that had been damaged or made

10
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friéble by Defendant were repaired, encapsulated, of removed for disposal in accordance with
Ohio Adm, Code 3745-20-05 (1999}, pﬁor to the removal of the emission controls.

43.  The acts alleged in this count coﬁstftute violations of Ohio Adm.Code
3745-20-04(C) and R.C. 3704.05(G), for which Defendants are sﬁbject to injunctive relief
pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

- pursuant to R.C. 3704.06(C).
| . Count Nine
Fettman Homes
Failure to Ensure Removed Friable Asbestos Materials
Remain Wet Until Collected for Disposal

44, Ohio Adm.Code 3745-20-04(A)(6)(a) préyides, in part, that for. all regulated
asbestos—eontahﬁng rmate_rial including material that has been removed or stribpéd, iall materials
be adequately wetted to ensure the materials remain adequately wet until collec';ted and contained:
or treated in prepé:ration for disposai. | |

45, “lAdequately wet,” as defined in Ohio Admn.Code 3745-20-01, means sufficiently
mixec_l or penét_:rﬁtt_ad with liquid to prevent the release of particulates.

46, On October 16, 2003; and other dates to be discovered, Defendants failed to ensure
that- friable "asbestos matetials removed or stripped from facility compcnénfs remained
adequately wet until the materials could be collected for disposal at five éepérate properties,
comprising Fettman Homes, located at 127, 129, 133, 137, and 139 Kensiﬁgton Court NW,
Canton, Ohio 44708. |

B 47 The acts alleged in this count 7@({{15}%@6 v?olaﬁons of Ohio Adm.Code -

N ' 3745-20-04(AX(6)(a) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief

11
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pursuant to R.C. 370_4.06(35, and for which each Defendant is liable to pay the State of Ohio
civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C).

Counf X
Fraudulent Transfer

48.  Defendant Spikef Environmental is no longer in opéraﬁon and‘ no longer has
sufficient assets to pay the civil penalty sought herein. |
49.  Defendant Spiker Environmental is still incorpératcd and listed as active by the
Ohio- Secrétary of State as of the date of this Complaint.
50. Défé_ndants Samuel A. Keller, David J. Keller, Shirley Menderhall, James Biack,
Gary Shoémaker; a.nd Frank Towns, themselves and by and through their officers and
employees, through underfunding, co-mingling funds and/or transferring funds to and from
Spiker Environmental, have attempted to conceal or deplete the assets of Spikcr Environmental
7 from the Stafe of Ohio intenﬁonally in order to thwart the coilécti_on .of judgment.
51.  These acts constitute violations of R.C. 1336.04 since they were intentionally,
miade to “hinder, delay, or defraud” the State of Ohio, or were made without qdequate
7 consideration. |
S2.  These acts constitute violations of R.C. 1336.05 since they were made afler .
knowledge by Defendants Samuel A. Kelier, David J. Keller, Shirley Mendenhall,-.fémes Black,
Gary Sﬁbemakér, and Frank Towué, of the potential of a civil penalty as to the violations.
53.  The practices and acts set forth in.this Count constitute fraudulent transfers under

R.C. 1336.07 that render Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall,

! : James Black, Gary Shoemaker, and Frank Towns jointly and severally liable for any judgment to

12
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the extent of any assets or consideration transferred to the Defendants from Spiker

Environmental, or, in the alternative, allow for the fraudulent {ransfer to be undone and finds

restored.

PR_AYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court:

A. Issue an injunction enjoining eacil Defendant to comply with R.C. Chapter 3704
and Ohio Adm. Code Chapter 3745-20 before cénducting any demolition or renovation acﬁvities
in this ﬁate; | | -

‘ B. Order each Defendant, pursuant to R.C. 3704.06', to pay civil psﬁaitie's for the
violat_ions set forth in the amount.of t\v,enty;ﬁve thousand dollars per day“($25,000.00) for each
violation; plus twenty-five thousand dollars a day ($25,0G0.00) per day for each violation after
the filing of this Complaint, all in amount in excess of $25,000;

C. Undo or set ﬁside any fraudulent transfers made by Spiker Environmental to
Defendants Samuel A. Keller, David J. KeHer-, Shirley Mendenhall, Jamés Black, Gary
Shoemaker, and Frank Towns, or, in the alternative, order Défendan’cs Samuel A Keller, David |
J. Keller, Shirley Mendenhall, James Black, Gary Shpemaker, and Frank Towns to pay to the
State of Ohio any amounts fraudulently transferred to those Defendants, in an amoim"c eqﬁﬁl tb
the lesser of the amount tré.nsferred, or the civil penalty assessed pursuant to R.C. 3704.06(C);

D. Hold Defendants Samue] A. Keﬂér? David J. Keller, anci Shirley Mendenhall
pérsoﬁally liable due to their personal participation in the acts complained of herein and/or pierce

the corporate veil as to the civil penalty, pursvant to R.C. 3704.06(C), in the amount of tWenty—

13
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five thousand dollars ($25,000) _for each day of each ﬁolation alleged herein and enjoin them
from committing further violations;

E. Hoid Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall, James
Black, Ga.ry Shoemaker, and Frank Towns, personally liable by piercing the corporate veil as to
the civil penalty, pursuant t-D R.C. 3704.06(C), in the amount of twenty-five thousand dollars
($25,000) for each day.of each \;ip'lation alleged herein and enjoin ﬂusxﬁ from committing further
violations;

F. Otrder Defendant to pay for the costs of this action, including applicable attorney

 fees associated with the enforcement of this action;

G. Retain jurisdiction of this suit for the purpose of making any order or decree
which it may deem necessary at any time to carry out its judgment; and

H.  Grant such other relief as may be just and proper.

Respectfully submitted,

JIM PETRO
ATTORNLEY GENERAL OF OHIO

Karla Gebel Perrin (0078918)
Nicole Candelora (0079790)

_ Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3428
Telephone: (614) 466-2766
Facsimile: (614) 644-1926
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