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REPLY ARGUMENT

Contrary to the State's contentions, the proposed propositions of law before this Court

are necessary and appropriate for Ohio's business community and the Shelly defendants, Shelly

Materials, Inc and Allied Corporation ("Shelly"). While presented in the context of an

environmental enforceinent case, the propositions are more broadly based on the fundamental

legal principles of due process and the appropriate burden of proof. The Tenth District's

decision, if allowed to stand, will lower the State's burden of proof in environmental

enforcement matters and give the State an unassailable advantage. The State would need to

show only a single day of violation, with no other evidence, in order for it to seek and receive

ongoing civil penalties against Ohio businesses because the Tenth District decision denies

accused businesses the due process right to present any rebuttal to the State's inference of an on-

going violation. As such, a declaration from this Court as to the law of Ohio is paramount to

Ohio's business community and Shelly.

FIRST PROPOSITION OF LAW: IN A CIVIL ENFORCEMENT ACTION, THE
STATE HAS THE BURDEN OF PROOF TO DEMONSTRATE BY A
PREPONDERANCE OF THE EVIDENCE EACH AND EVERY DAY OF VIOLATION.

In response to Shelly's first proposition of law, the State presents two arguments to this

Court. First, the State argues, for the first time, that its burden of proof in a civil enforcement

action should be the burden of proof set forth in the federal Clean Air Act ("CAA"). Second, the

State claims that if the CAA burden of proof standard applies, the State can carry its prima facie

burden based solely on a single failed stack test without any additional evidence. The State's

----- - - - -----arguments arelegnlly incorrect and ignore the plain language of both Ohio and federal law.

Moreover, the State's arguments ignore the plain language of the Tenth District's decision.



A. For The First Time, The State Argues That The Burden Of Proof Should Be
Based On The Limited Incorporation By Reference Of A Provision Of The
Federal Clean Air Act Into A State Regulation That Is Not At Issue In This
Case.

For the first time, after more than four years of litigation, the State now claims that a

federal standard should establish the applicable burden of proof in all air enforcement cases in

Ohio. Specifically, the State now argues that the incorporation by reference of the enforcement

provision of the federal CAA, 42 U.S.C. 7413 ("CAA Federal Enforcement Provision"), into a

very specific rule within a specific chapter of Ohio regulation, Ohio Adm.Code Chapter 3745-31,

should transcend long-standing Ohio law, the State's own prior arguments, andthe State's

decades long enforcement practice and become the law of Ohio regarding the applicable burden

of proof State's Br. at 13. The State's new argument is inconsistent with the State's pleadings,

filings and arguments to date and misrepresents the limited nature of the incorporation by

reference in Ohio's Administrative Code.

It is well established that this Court will not consider arguments and legal theories not

raised in the courts below. Gutierrez v. Trumbull Cty. Bd. ofElections (1992), 65 Ohio St.3d

175, 177, 602 N.E.2d 622 (legal propositions or theories were not properly before the appellate

court because they were not raised in the complaint or decided by the lower court); Republic

Steel Corp. v. Board ofRevision of Cuyahoga County (1963), 175 Ohio St. 179, 179, 184-185,

192 N.E.2d 47; State v. Awan (1986), 22 Ohio St.3d 120, 120-122, 489 N.E.2d 277; Hungler v.

City of Cincinnati (1986), 25 Ohio St.3d 338, 342, 496 N.E.2d 912; Bradley v. Sprenger

Enterprises, Inc., 9th Dist. No. 07CA009238, 2008-Ohio-1988, at ¶¶10-12. Here, the State has

asked this Court to adopt a federal law standard as the appropriate burden of proof in a state civil
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enforcement action despite the fact that the State has spent more than four years arguing to the

trial and appellate courts that an Ohio law standard applies.

While the State represents that "the Attorney General argued that the method set out in 42

U.S.C. 7413(e) applied," the State has not identified a single reference in the record supporting

this statement. State's Br. at 9. In fact, in the State's Complaint, in its extensive written

arguments to the trial and appellate courts, at trial, and in oral argument before the Tenth

District, the State did not claim or argue that Ohio law incorporates the CAA Federal

Enforcement Provision's burden of proof requirements. And, as shown in the following

examples, the State argued just the opposite:

• In the State's Proposed Findings of Fact and Conclusions of Law before the Trial Court,
the State identified R.C. 3704.06(C) and Ohio case law as controlling. The State made no
reference to the CAA Federal Enforcement Provision as the controlling standard. Shelly
Supp. at 55-57 (State's Proposed Findings of Fact and Conclusions of Law, 204-206).

• In the State's Civil Penalty Brief before the Trial Court, the State asserted that the civil
penalties issue was predicated on R.C. 3704.06(C) and Ohio case law. The State made no
reference to the CAA Federal Enforcement Provision as the controlling standard. State's
Civil Penalty Br. at 4.

• In the State's Tenth District Reply, the State cited R.C. 3704.05 and Ohio case law to
discuss the civil penalties, including burdens of proof, and made no reference to the CAA
Federal Enforcement Provision as the controlling standard. State's 10th Dist. Reply at
10.

• In the State's Supreme Court Memorandum in Opposition to Jurisdiction, the State
claimed that R.C. 3704.06 "tracks" the CAA Federal Enforcement Provision but did not
argue that federal law is controlling or that the federal provision is incorporated by
reference into Ohio law on this specific issue. State's Mem. in Opp. to Juris. at 7.

This Court should also be aware that the State's arguments to the courts below, and even to this

Court in its Memorandum in Opposition to Jurisdiction, are entirely consistent with the standard
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approach the State has taken in air enforcement cases for decades that state law sets the

applicable burden of proof. '

Now, for the first time, the State argues that the CAA Federal Enforcement Provision is

incorporated into state law and controls in all air enforcement cases. Fundamentally, this Court

should not even entertain the State's new theory since it was not raised below. See Gutierrez,

Republic Steel, Awan, Hungler, and Bradley.

The untimely identification of this new argument notwithstanding, the State's argument is

also predicated on a misinterpretation of the actual, limited incorporation by reference of the

CAA Federal Enforcement Provision. While the State packages the incorporation of the CAA

Federal Enforcement Provision by reference into Ohio law as a broad-based incorporation into

"state law and therefore applies to Ohio emitters," the actual incorporation is very limited in

scope. State's Brief at 13-14.

Specifically, the chapter of the administrative code that the State relies on, Ohio

Adm.Code Chapter 3745-3 1, very clearly and unambiguously limits the incorporation by

reference of the CAA Federal Enforcement Provision to only a single rule, Ohio Adm.Code

3745-31-01(N)(3). Ohio Adm.Code 3745-3i-01(AAAAAA) states:

Incorporation by reference. This chapter includes references to certain matter or
materials. The text of the incorporated materials is not included in the regulations
contained in this chapter. The materials are hereby made a part of the regulations in this
chapter. For materials subject to change, only the specific version specified in the
regulation are incorporated. Material is incorporated as it exists on the effective date of

' State ex rel. Fisher v. Cleveland Trinidad Paving Co. (August 25, 1994), 8th Dist. No. 65889; State ex rel.
Celebrezze v. Natl. Lime & Stone Co. (1994), 68 Ohio St.3d 377, 627 N.E.2d 538; State ex rel. Celebrezze, v.
Thermal-Tron, Inc. (1992), 71 Ohio App.3d 11, 592 N.E.2d 912; State ex rel. Celebrezze v. Dearing (Nov. 13,
1986), 8th Dist. Nos. 51209, 51220, 51221; State ex rel. Brown v. Chase Foundry Mfg. Co. (1982), 8 Ohio App.3d
96, 456 N.E.2d 528. In addition, none of the over 550 Consent Orders, Judgment Entries, and Director's Final
Findings and Orders entered into pursuant to state air law between the State and regulated entities between 2003 and
August 10, 2011 reference 42 U.S.C. 7413 as the authority for setting the burden of proof with respect to Ohio air
enforcement cases. See Ohio EPA DAPC Air Enforcement Actions, available at http://www.epa.state.oh.us/dapc
/enforcement/enforcement.aspx (last visited September 21, 2011).
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this rule. Except for subsequent annual publication of existing (unmodified) Code of
Federal Regulation compilations, any amendment or revision to a referenced document is
not incorporated unless and until this rule has been amended to specify the new dates.
(Emphasis added.) Ohio Adm.Code 3745-31-01(AAAAAA).

Within Ohio Adm.Code 3745-31-01(AAAAAA), subpart (2)(mmm) does identifythe

CAA Federal Enforcement Provision: "Section 113 of the Clean Air Act; contained in 42 USC

7413; "Federal enforcement; "published January 19, 2004 in Supplement III of the 2000 Edition

of the United States Code" as a referenced material. State's Br. at 12-13; Ohio Adm.Code 3 745-

3 1 -01 (AAAAAA)(2)(mmm). However, contrary to the State's claim, only one rule within Ohio

Adm.Code Chapter 3745-31 references the CAA Federal Enforcement Provision: Ohio

Adm.Code 3745-31-O1(N)(3). There is no other mention of the CAA Federal Enforcement

Provision anywhere within Ohio Adm.Code Chapter 3745-31. Ohio Adm.Code 3745-31-

01(N)(3), which is a definition of "Available Information," states in its entirety:

(N) "Available information" means, for purposes of identifving control technology
options for a major MACT source, information contained in the following information
sources as of the date of the MACT determination by the director: *** (3) Data an d
information available from the "Control Technology Center" developed pursuant to
Section 113 of the Clean Air Act; **** (Emphasis added.) Ohio Adm.Code 3745-31-
01(N)(3).

While the CAA Federal Enforcement Provision is incorporated by reference, the code

expressly limits the incorporation by reference to only the specific rule within Chapter 3745-31,

i.e. Ohio Adm.Code 3745-31-01(N)(3), where the reference to Section 113 of the Clean Air Act

appears and not broadly to all "state law" or even all state environmental cases, as the State

claims. State's Br. at 13-14.

- lhe'fate; as fie TTazntiff;hadtk-ie opportnnity to pleaat,is case any way it saw fit wTien

it filed against Shelly in 2007. The State did not allege in the stack test claim, Claim Seven of

the State's Complaint, that Shelly violated Ohio Adm.Code 3745-31-O1(N)(3). Rather, all ofthe

5



counts included in Claim Seven were brought by the State as violations of R.C. 3704.05(C) and,

accordingly, its claims are subject to the burdens and standards found in R.C. 3704.06(B) and

(C). Shelly Supp. at 3, 6 (State's Compl., 42, 45); State's Br. at 6, citing R.C. 3704.06(A), (B),

(C). As such, the limited incorporation by reference of the CAA Federal Enforcement Provision

into Ohio Adm.Code 3 745-3 1 -01 (N)(3) has no relevance or application to the State's claims in

this matter.

Nothing in the State's incorporation by reference argument changes the burden of proof

required for a civil enforcement action brought under R.C. 3704.06, which is the statute pursuant

to which the State brought its action against Shelly. State's Br. at 11 ("The Attorney General

brought suit against Shelly by invoking its enforcement authority under Ohio's Air Pollution

Control Act"). Ohio's air law, consistent with the traditional state law burden standard, requires

that the plaintiff can only meet its burden of proof upon a showing by a preponderance of the

evidence that a violation of an Ohio air permit occurred for each and every day that the violation

is alleged. See Shelly Br. at 8.

B. If The Federal CAA's Burden Of Proof Is Broadly Incorporated Into State Law
Civil Enforcement Claims Under R.C. Chapter 3704, The State Must Establish
Both That A Violation Occurred And That The Violation Was Likely To Have
Continued Or Recurred To Meet Its Prima Facie Burden.

The burden of proof in Ohio for an environmental civil enforcement case is rooted in

Ohio law and requires that the State carry its burden of proof with a preponderance of the

evidence showing. However, should this Court determine that the CAA Federal Enforcement

Provision burden of proof is applicable to Ohio air law cases, this Court must make it clear that

all of 42 U.S.C. 7413 must be considered, not just the language most favorable to the State.
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The State's Merit Brief creatively packages the CAA Federal Enforcement Provision by

paraphrasing its content. State's Br. at 13. However, in order to appropriately examine the

State's burden of proof, the language of 42 U.S.C. 7413(e)(2) of the CAA Federal Enforcement

Provision must be considered in total:

A penalty may be assessed for each day of violation. For nurposes of determining
the number of days of violation for which a ep nalty may be assessed under
subsection (b) or (d)(1) of this section, or section 7604(a) of this title, or an
assessment may be made under section 7420 of this title, where the Administrator
or an air pollution control agency has notified the source of the violation, and the
plaintiff makes a prima facie showing that the conduct or events giving rise to the
violation are likely to have continued or recurred past the date of iiotice, the days
of violation shall be presumed to include the date of such notice and each and
every day thereafter until the violator establishes that continuous compliance has
been achieved, except to the extent that the violator can prove by a preponderance
of the evidence that there were intervening days during which no violation
occurred or that the violation was not continuing in nature.
(Emphasis added.) 42 U.S.C. 7413(e)(2).

Thus, even under the CAA, the State, as plaintiff, must make a two-prong showing: ( 1) that a

violation occurred and that the source has been notified of the violation and (2) that the conduct

or events giving rise to the violation are likely to have continued or recurred past the date of

notice.

If the State wants to read federal law into state law, it must incorporate all of the CAA

Federal Enforcement Provision into Ohio law, not just the sections most beneficial to the State's

argument. For example, in the first prong of the two-prong showing, the plain language of the

CAA Federal Enforcement Provision requires that the governmental authority bringing an action

first provide the alleged violator with notice of the alleged violation, and federal courts have

detc-rmmediat sncTi rio-fice musf-be sufficient so tliat the business oleai-Iy knows what vio]ation

of law is being alleged. 42 U.S.C. 7413(a)(1); 42 U.S.C. 7413(b)(1)(B); U.S. v. Pan American
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Grain Mfg. Co. (D. Puerto Rico 1998), 29 F.Supp. 2d 53, 56-57; U.S. v. Brotech Corp. (Sept. 19,

2000), E.D.Pa. No. Civ.A. 00-2428, 2000 WL 1368023 at *2.

The evidence at trial shows that no such "sufficient notice" was provided to Shelly

because the State never placed Shelly on notice of any Ohio Adm.Code 3745-31-01(N)(3)

violations (i.e. the only rule in Ohio Adm.Code Chapter 3745-31 that incorporates by reference

the CAA Federal Enforcement Provision). State Ex. 571, 596 and 603. Thus, if the State wants

this Court to believe that the CAA Federal Enforcement Provision has applied "all along" then

the State has a proof problem: no notices of alleged stack test violations at Plants 63 and 73 were

entered into evidence at all, and the notices provided for Plants 90, 91 and 95 failed to put Shelly

on sufficient notice as to any violation of rule that could trigger the incorporation of the CAA

burden of proo£

Prong two of the CAA Federal Enforcement Provision expressly puts the burden on the

plaintiff to "show" that the violation was likely to have continued or recurred past the date of the

initial notice of the violation before there is any presumption of a continued violation. In addition

to failing to meet the notice provisions of prong one, the State has completely ignored the second

prong of the two-part burden of proof test. For example, the State argues in its Merit Brief that

the facilities' failed emissions tests amounted to a prima facie showing that Shelly was in

continuing violation of its permits. State's Br. at 1, 10-11, 16-18 ("evidence of failed stack tests

is enough for a prima facie case"). However, that is not enough. Under the CAA burden of

proof, the State must also introduce evidence that the "conduct or events giving rise to the

vicolation are fi cl-eIy to hava continned ur recurred past the da-te of-notice m oider to establisfi a

prima facie case of a continuing violation. The State has completely disregarded the entire

second prong of the statute's requirements for establishing a prima facie case. Id.; see also
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Stancourt v. Worthington City Schl. Dist. Bd. OfEduc., 10th Dist. No. 04AP-870, 2005-Ohio-

6750, at ¶18 (noting it is a basic and well-accepted rule of statutory construction that each word

in a regulation shall be given effect and no words should be ignored), citing D.A.B.E., Inc. v.

Toledo-Lucas Cty. Bd. ofHealth, 96 Ohio St.3d 250, 2002-Ohio-4712, 773 N.E.2d 536, at ¶26;

Bernardini v. Board ofEdn. (1979), 58 Ohio St.2d 1, 4, 387 N.E.2d 1222 (it is the duty of the

court to give effect to the words used, not to delete words used).

The State's argument also runs contrary to the holding of the federal case it cites in

support of its argument. State's Br. at 16, citing U.S. v. Hoge Lumber Co. (N.D.Ohio, May 7,

1997), No. 3:95 CV 7044, 1997 U.S. Dist. LEXIS 22359 (finding a continuing violation under

7413(b) based in part on unrebutted evidence that a facility failed an emissions test and did not

return to compliance until a subsequent test). In Hoge, the Department of Justice ("DOJ") did

more than just show that a stack test violation occurred to meet its prima facie burden. In

addition to showing the actual stack test exceedances (eight in all), the DOJ also offered the

following evidence: (1) an affidavit from an expert engineer who testified that the permit holder

performed eight stack tests on its boiler under various operational conditions, including operating

conditions as low as 22% of capacity (i.e. not maximum operating capacity), and all eight stack

tests showed emissions violations; (2) testimony by the company's designated Rule 30(b)(5)

witness who testified that the boiler was not operating in compliance with its air permit limits

and expressed doubt that the boiler could ever meet the emission limit required by the air permit;

and (3) evidence of actual days on which the defendant operated its boiler in a manner exceeding

euussions-Inni s=-Z;700-days over a1welve year period:- She-ITyF3r: App: at AT86-Ar$7 (Ho-ge at

* 14-17).
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While the Tenth District did not rely on the CAA or conclude that the CAA Federal

Enforcement Provision was incorporated into Ohio law, the appellate court parenthetically

referenced Section 7413(e)(2)'s prima facie standard and seemed to recognize that Section 7413

does include a requirement that the plaintiff show that the conduct or events giving rise to the

violation are likely to have continued or recurred. Shelly Br. App. at A34 (State ex rel. Ohio

Attorney General v. The Shelly Holding Co., et al. (2010), 191 Ohio App.3d 421, 2010-Ohio-

6526, 946 N.E.2d 295, at ¶65 ("Shelly II")). But instead of applying that standard, the Tenth

District ordered the Trial Court to determine that a violation continued every day after a failed

stack test until a subsequent stack test determined that the plant was no longer violating its

permit limits, essentially lowering the burden of proof to a "mere inference" standard not found

in either Ohio law or federal air law. The Tenth District did so despite the fact that the Trial

Court specifically found that the State had not demonstrated that the violations were likely to

have continued at Shelly's plants. See Shelly Br. App. at A89-A90.

If this Court should rule that the CAA Federal Enforcement Provision is broadly

incorporated by reference into Ohio law, it must also conclude that the entirety of that section is

incorporated by reference not just the specific phrases hand-picked by the State. This Court must

also make clear that, if the CAA Federal Enforcement Provision is the appropriate burden of

proof, the State can only meet its prima facie burden upon a showing both that a violation

occurred and that the source has been notified of the violation and the conduct or events giving

rise to the violation are likely to have continued or recurred past the date of notice. Here, the

-S-ta-te m-Tca e no snci showing.

SECOND PROPOSITION OF LAW: IF A CONTINUING VIOLATION OF PERMIT
TERMS CAN BE INFERRED, A PERMIT HOLDER MUST BE GIVEN THE
OPPORTUNITY TO REBUT THE INFERENCE.
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With respect to the second proposition of law, both Shelly and the State apparently agree

that due process requires that a permit holder have an opportunity to rebut any presumption of a

continuing violation. Because the language of the Tenth District decision precludes such an

opportunity, this Court must make clear that the Ohio Constitution mandates that defendants

have such a due process right. While the State claims that the Tenth District decision does allow

Shelly such an opportunity, the plain language of the Tenth District's decision clearly

demonstrates otherwise.

A. The State Has Conceded That A Permit Holder Must Be Given The Opportunity To
Rebut Any Inference Of A Continuing Violation.

In its opinion, the Tenth District set an unconstitutional legal standard that once there is a

finding of a single one-day violation, here a stack test exceedance, the Trial Court must find a

continuing violation until another stack test demonstrates compliance. Shelly Br. App. at A34

(Shelly II at ¶66). hi doing so, the Tenth District removed the due process rights of defendants in

an attempt to create unconstitutional black letter law in Ohio. At a minimum, even if this Court

finds that a failed stack test alone can carry the State's initial burden of proof, this Court must

declare that the Ohio Constitution requires that defendants be provided a meaningful opportunity

to rebut presumptions or claims made by plaintiffs.

The State concedes that due process rights must be afforded to Shelly, stating in its

proposition of law two that "once a plaintiff establishes a rebuttable presumption of a continuing

emissions violation, the Due Process Clause requires only that the permit holder have an

-opportunitytorehut that presumptieri." St te sr: at 2G. '1`he T en h-Uls -̂i `ict s clec-ision i`gnored

that due process right entirely.
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B. The Tenth District's Decision Wholly Ignored Shelly's Constitutional Right To
Present A Defense, And The State's Own Arguments Undercut The Tenth District's
Holding.

While the State essentially agrees with Shelly's second proposition of law, the State

claims that the Tenth District's opinion did, in fact, give Shelly the right to rebut a presumption

of a continuing violation. State's Br. at 28-31 (claiming that the Tenth District rejected Shelly's

evidence). However, there is nothing in the Tenth District's opinion that supports the State's

argument. Quite the opposite, the Tenth District eliminated any ability for the Trial Court to

consider Shelly's defense, stating "the state on appeal argues that * * * after a failed stack test, a

facility must demonstrate compliance by conducting another stack test that meets the emissions

standards," before concluding that:

In determining the number of days each violation existed, the trial court should
have concluded that the violation continued until the subsequent stack test
determined that the plant no longer was violating the permit limit. We conclude
that the trial court must calculate again, in accordance with this decision, the
number of days Shelly violated the applicable PTI ***". Shelly Br. App. at A34
(Emphasis added.) (Shelly II at ¶66).

The Tenth District's decision unequivocally cuts off any and all meaningful ability to defend

against an allegation of a continued violation absent another stack test; once a stack test is failed,

the defendant is in automatic non-compliance until a subsequent stack test shows compliance.

Id.

The State's own brief demonstrates why the Tenth District decision cannot be allowed to

stand as the law of Ohio. As recognized by the State, a subsequent stack test is not the only way

to establish that a violation does not continue. At various places in its Merit Brief, the State now

tells this Court that the following options "stop" on-going non-compliance:

• Identifying days on which the facility did not operate. State's Br. at 11, 27, 29, 30.
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• Demonstrating that the facility took steps (such as performing maintenance) that brought
the facility back into compliance. State's Br. at 11.

• Evidence that a permit modification was sought to increase emission limits. State's Br.
at 16.

• Showing that the facility "fixed" the problem. State's Br. at 17-18, 23.

Yet the Tenth District's decision unambiguously states that a subsequent stack test is the only

way to establish that a violation does not continue. Shelly Br. App. at A34 (Shelly II at ¶66).

The State's own arguments underscore the weakness of the Tenth District's legal

conclusion; the Tenth District's decision precluded any opportunity for a defendant to show that

its violation was not on-going. The State, taking a middle ground, presents a defined list of

evidence that could be used to rebut the presumption, but does not identify any law that supports

its position that its list of evidence is exhaustive. Neither position is legally correct. Ohio's

Constitution guarantees a defendant a right to present a defense rebutting an inference of an on-

going violation, and it does so without limiting the evidence a defendant can use for this purpose.

Even if this Court determines that the CAA burden of proof applies, both the holding of

the Tenth District and the arguments of the State contradict both the plain language of the CAA

Federal Enforcement Provision and Congressional intent. On this point, the CAA Federal

Enforcement Provision states that once a plaintiff makes a prima facie showing, days of violation

will be presumed unless the defendant can prove "by a preponderance of the evidence that there

were intervening days during which no violation occurred or that the violation was not

continuing in nature." 42 U.S.C. 7413(e)(2). The plain language of the statute does place any

limitation on the type of evidence that a defendant can use to prove that a violation did not

continue.
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In concert, one of the Congressional goals in adopting the CAA Federal Enforcement

Provision as part of the 1990 CAA Amendments was to clarify "that courts may consider any

evidence of violation or compliance admissible under the Federal Rules of Evidence, and that

they are not limited to consideration of evidence that is based solely on the apnlicable test

method [i.e. a stack test]***". (Emphasis added.) S.Rep. 101-228, 101st Cong. S. Rep. No. 228,

1990 U.S.C.C.A.N. 3385, 3749, 1989 WL 236970. Put simply, a defendant must have a right to

mount a defense against a claim of continuing violation, and no law or caselaw limits what

evidence is and is not acceptable.

In this case, the Trial Court found that Shelly presented "compelling" evidence showing

that the emissions exceedances did not continue. Shelly Br. App. at A90 (State ex rel. Ohio

Attorney General v. The Shelly Holding Co., et al. (Sept. 2, 2009), Franklin Cty. C.P. No.

07CVH07-9702, at 46 ("Shelly I")). If the Tenth District had considered and rejected Shelly's

evidence and the Trial Court's holding, it would have had to make a finding that the Trial

Court's factual findings with respect to this claim were against the manifest weight of the

evidence; however, the Tenth District made no such finding. Shelly Br. App. at A29-A35

(Shelly II at ¶155-66); see also C.E. Morris Co. v. Foley Construction Co. (1978), 54 Ohio St.2d

279, 279, 376 N.E.2d 578 (On appellate review, to the extent that the trial court's determination

rests upon findings of fact, those findings will not be overturned unless they are against the

manifest weight of the evidence).

In an attempt to overcome the Tenth District's error, the State creatively attempts to

mamp'-Iu ate-Sl-ie-IIy s arguments a-ndt^e evi7denoe. -For mstance, t State argues tiat-Sh-elly's

evidence that its plants did not run under the same conditions during stack tests was a novel

"legal theory" rejected by the Tenth District. State's Br. at 9, 29. And, the State claims that the
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only evidence that should matter is whether or not the plants were actually operating on days

subsequent to the stack tests. Id. The State's claims have no support in law and are

contradictory to the State's own arguments regarding ways to disprove the existence of a

continuing violation, as discussed herein.

Contrary to the State's representation to this Court that Shelly "failed to identify any

evidence" that the violations did not continue, the Trial Court's decision makes it clear this is not

the case. State's Br. at 9. Specifically, Shelly introduced the following uncontroverted evidence:

(1) the Shelly stack tests were merely snapshots and not indicative of day-to-day operations; (2)

Shelly did not run its plants using the same fuels, raw materials and operating conditions as it did

during stack tests; (3) Shelly did not operate its plants in the winter months; and that (4) Shelly

did not operate its plants seven days a week, even in the busy summer season. Shelly Supp. at

35-36 (Hodanbosi Tr. 1591-1592); Shelly Supp. at 38 (Shively Tr. 1653); Shelly Supp. at 39

(Mowrey Tr. 1813); Shelly Supp. at 15 (Prottengeier Tr. 161); Shelly Supp. at 40-41 (Mowrey

Tr. 1862-1863).

Such uncontroverted factual evidence does not constitute a "legal theory" conjured up by

Shelly as the State now claims. Rather, Shelly presented significant factual evidence, including

testimony from Ohio EPA's own top ranking Air Division Chief, that the Trial Court found to be

"compelling." Shelly Br. App. at A90 (Shelly I at 46). If the Tenth District had considered this

evidence, as the State claims it did, the Tenth District would have been required to make a

finding that the Trial Court's decision was against the manifest weight of the evidence in order to

re^its cousion; however, ie T erifh strlct mada rio such finding

The State further misconstrues Shelly's argument by claiming that Shelly has invented a

"one-day-only penalty standard." State's Br. at 24. Shelly has never argued that the legal
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standard should be a "one-day-only penalty standard." Instead, Shelly has argued that the State,

as plaintiff, must demonstrate that a permit holder has violated law by a preponderance of the

evidence for each day the plaintiff seeks a penalty. Further, the cases cited by the State do not

support the State's own argument on this point. State's Br. at 24.

For example, in N. W. Envt'l Def. Ctr. v. Owens Corning Corp., a federal action was

brought by environmental groups using the CAA's citizens' suit provision against a

manufacturer alleging that the defendant commenced construction of a facility without first

obtaining the proper federal permit. N. W. Envt'l Def. Ctr. v. Owens Corning Corp. (D.Ore.

2006), 434 F.Supp.2d 957, 972-973. There, as part of the plaintiff's case, the plaintiff clearly

could show with evidence that the same violation, construction of a project without a permit,

occurred over and over again. This is because construction of the project continued even without

the permit, making it easy for the plaintiffs to prove a continuing violation. Id.

Neither U.S. v. Mac's Muffler Shop, Inc. nor U.S. v. ITT Continental Banking Co. have

any even tangential relation or relevance to the issue of a continuing versus one-day violation

and, in fact, ITT is not even an environmental case. U.S. v. Mac's Muffler Shop, Inc. (Nov. 4,

1984), N.D. Ga. Civ. A. No. C85-138R, 1986 WL 15443; US v. ITT Cont'i Banking Co. (1975),

420 U.S. 223, 95 S.Ct. 926, 43 L.Ed.2d 148 (claims brought under the Clayton and Federal Trade

Cominission Acts).

The Due Process clause of Ohio's Constitution gives defendants like Shelly the absolute

right to put on a defense to rebut a plaintiff's allegations. hi environmental cases, there is

nothing that limits what evidence a defendant can present. Here, the Tenth District's decision

took away these fundamental due process rights; as such, this decision cannot stand.
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C. The State's Offers Of Reasonableness To This Court Are Irrelevant And
Contradicted By Its Own Past Actions.

In an attempt to appear reasonable to this Court, the State now makes two superficial

offers. First, the State offers to allow Shelly the right to make additional arguments on remand.

Second, the State offers this Court a promise of reasonableness and judgment in Ohio EPA

enforcement actions. Of course, the State also makes it clear that its promises of reasonableness

will be replaced by maximum penalty demands and mandatory equipment installations if the

State does not win this case.

Recognizing the clear constitutional problems stemming from the Tenth District's

holding, the State attempts to ameliorate the Tenth District's decision ignoring Shelly's

compelling defense by offering to "give Shelly an opportunity on remand to respond." State's

Br. at 30. Shelly is not interested in recreating the record; in fact, Shelly stands behind the

defense and evidence presented. Instead, Shelly seeks certainty from this Court that transcends

the facts of this case to set the appropriate legal standard for all environmental civil enforcement

cases that defendants must be afforded the opportunity to present a defense and that trial courts

must consider that defense in determining the days of violation.

The State also asks this Court to "trust us" by stating that "the State considers all the

circumstances when determining the size of penalty it will seek in court" and "the State will take

the facility's efforts into account and will not seek penalties or penalty maximums for the days

after the repair was made before the re-test occurred." State's Br. at 24-26. Such reassurances

from the State are not binding or reliable. State ex rel. Chevalier v. Brown (1985), 17 Ohio St.3d

61, 63, 477 N.E.2d 623 (noting that a party is not entitled to rely on statements of governmental

officials); U.S. v. Huss (C.A. 2, 1973), 482 F.2d 38, 50 (government's promise of good faith

treatment cannot be relied upon).
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Moreover, the "trust us" approach is meaningless in light of the State's warning that if it

loses this case, it "will have a greater incentive to seek the maximum amount of penalties"

against regulated business in Ohio. State's Br. at 26. The State's representation as to its current

reasonableness with penalties is, likewise, disingenuous since the State's air enforcement

complaints currently seek the statutory maximum civil penalties as routine course.z

In fact, one need only review the record below in this case to recognize how disingenuous

the State's "we are reasonable people with the requisite judgment" representations to this Court

really are. For example, one of the claims brought by the State was that Shelly failed to obtain

required pennits before operating its plants. See Shelly Br. App. at A47-A48. Under Ohio law,

after receiving a complete permit application, the State has 180 days to either issue or deny the

permit. Ohio Adm.Code 3745-31-06(E). Many Shelly sources were not issued permits from

Ohio EPA until years after the expiration of the 180 day period, if Ohio EPA issued permits at

all. Shelly Br. App. at A48-A55 (Shelly I at 4-11). Despite its own failure to issue permits

within the regulatory 180 day period, the State still sought maximum civil penalties from Shelly

for days that these emission sources operated without permits after the 180 day limit. State's

Complaint at ¶¶191-202 and Prayer for Relief B. The Trial Court rejected the State's demands,

holding that "taking more than the amount of time allowed for by law clearly places the majority

of the non-compliance on the government ... to expect one side to follow the law and not the

other is simply not right." Shelly Br. App. at A126 Shelly I at 83).

Similarly, the State sought the civil penalty maximum of $25,000 against Shelly because

Shetly p a 20-N1PH speed ltimf sign raher-thari a I5-MP-H speed4imt1 sign i`n a quany.

State's Compl. at ¶¶291-292 and Prayer for Relief B. The State also sought maximum penalties

2 See, e.g., State's Complaints and Prayers for Relief, Shelly Reply App. at RA1-RA99.
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from Shelly for allegedly failing to submit required reports to Ohio EPA, when in fact those

reports had been submitted to Ohio EPA. See October 31, 2008 Trial Court Decision Granting in

Part and Denying in Part Defendants' Motions to Dismiss at 10. If the State cannot be trusted to

manage basic paperwork, it simply cannot be trusted with essentially carte blanche authority to

levy what it considers to be a "reasonable" civil penalty.

The foregoing examples demonstrate that the State's proffer that it has the requisite

judgment to determine when penalties are appropriate is irrelevant and hollow. Despite a finding

from the Trial Court that Shelly showed a "sincere desire to identify and correct problems" and a

demonstrated "openness that is to be connnended," the State continues to paint Shelly as a bad-

actor that deserves millions of dollars of civil penalty assessments. See Shelly Br. App. at A124

(Shelly I at 80). The State has already proven its goal is maximum penalty collection so its "trust

us" approach is meaningless and in direct contradiction to the way the State actually treats

defendants.

CONCLUSION

The Tenth District's decision cannot be allowed to stand. This Court must establish that

the appropriate burden of proof in civil environmental enforcement actions is a preponderance of

the evidence. In the alternative, this Court must declare that due process rights of defendants

must not be taken away and that regulated businesses must be afforded a meaningful opportunity

to rebut an inference of on-going violations.

For all the reasons set forth above, Shelly respectfully urges this Court to reverse the

_de__cisron o^theTent^^istrict arid adopt ShelIy'sFirstTinopositiono^Lawor, iri t^ie ternativa,

adopt Shelly's Second Proposition of Law in order to provide certainty and consistency to Ohio's

regulated businesses and industries.
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11V THE COURT OF COMMON PLEAS
FRANKLIN COUNTY, OHIO

STATE OF OHIO; ex ret. : CASE NO.
RICHARD CORDRAY
OHIO ATTORNEY GENE RAL,
Environmental Enforcement Section
30 East Broad Stmet, 25th Floor
Columbus, Ohio 43215

Plaintiff,

V.

n , , , , - . n rj . •
K,rU .:7,1, 0 ^J,

JUDGE

COMPLAINT FOR INJUNCI'IVE
RELIEF AND CIVIL PENALTIES

HEARTLAND REFINERY GROUP, LLG,
% Acme Agent, inc., Statutory Agent
41 South I-Ggh Stn:et, Swte 2800
Columbus, Ohio 43215

KENNETH E. GORNALL ( individually),
786 Hudson Road
Delaware, Ohio 43015

and

WILLIAM C. SNEDEGAR ( individually),
4608 Centtal College Road
WestetviHc, Ohio 43081

Defendants.

At their oil re-refinmg facihty in the City of Columbus, Defendants have caused and arc

continuing to cause the discharge of air pollutants such as sulfur dioxide and h)Ttrogen chlonde

while circumventing legally required air pollurion contmls. Defendants' opemtions have, on more

than one occasion, caused such extreme releases of air pollutana that neighboring businesses have

had to evacuate employees or allow them to dcpart the area because they were overcome by the

-odois.-Defefldartts-have,-atnong-athrrvtolations, also^xceedezi sri^f^ n^axide et^siss^n^mmitatiatt^

have failed to conduct required emissions tesung, and have illegally installed other sotuces of air

pollutants. Defendants' unlawful operations have caused a public nuisance impacting the
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sunroundutg public and private enterpnses. In so doing, Defendants have created a threat to human

health and wclfare, and to the environment. Therefore, Platntdf State of Ohio ("the State"), on

relation of its Attomey Genetal Richard Gotdny, and at the wntten request of the Director of

Environmental Protection ("Durctor"), hereby institutcs this action pursuant to RC 3704.06(B) for

prelimtnary and pemtanent mjunctive relief and the assessment of civil penalties for violations of

Ohio's air pollution control laws as contauted m R.C Chapter 3704 and the rules adopted

thereunder.

The State alleges as follows:

DEFENDANTS

1. Defendant Heanland Refinery Group, LLC, Dcfendant ICenneth E. Gomall, and

Defendant William C Snedegar (collectively "Defendants") are each a"person" as defined by RC

3704.01(0) and Ohio AdmCodc 3745-15-01(V).

2. Defcndant Ileartland Refutcrv Gmup, LLC ("fieartland Refinery') is an Ohio

companv registered with the Secretaryof State to do business in Ohio.

3. The He,trtland Refinery property ("Facilrty') that gives nse to this Complaint is

located at 4001 East Fifth Avenue, Columbus, Ohio 43219, in Franldin County.

4. Defendant Renneth E. Gornall's ("Gomall") business address is 4001 East Ftfth

Avenue, Columbus, Ohio 43219, in Franklin County.

5. Defendant Gomall is an Ohio residcnt whose residential address ts 786 Hudson

Road, Delaware, Ohio 43015, in Delaware County.

6. Defendant Gomall is an officer of Defendant Hearcland Refinery and exercised

control and authority overthe Facility dunng all times n;levant to thts Complaint.

7. Defendant William Snedegat's ("Snedegar") bustness add:ess is 4001 East Fifth

Avenue, Cohmbus, Ohio 43219, ut Frattldut County.

2
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8. Defendant Snedegar is an Ohio rasident whosc tesidential address is 4608 Central

Callege Road, Westerville, Ohio 43081, in Ftanldin County.

9. Defendant Snedegar is an officer of Defendant Heartland Refinery and exerczed

control and authority over the Facility dunng all times relevant to this Complaznt.

GENERAL ALLE_GATIONS

10: Defendants operate the Facility as an od re-refinery. The Facitity refmes used oil

into base lube oil, bght ends fuel oil, and asphalt matetial, the latter of which is used to make roofing

matcrials and paving asphalt.

11. Ar the Facility, Defendants uttlize equipment, operations, and/or acuvities that enut

or cause the emission of "air contaminants," as defined by RG 3704.01(B) and Ohio Adm.Code

3745-31-01(I-n.

12. The equipment, operations, and/or activities referenced m the preceding paragraph

constitute "air contaminant source(sj" as defined by IZG 3704.01(0 and Ohio AdtnCode 3745-31-

01(I), and constitute "emissions unit(sp' as defined by Ohao Adm.Gode 3745-31-01(MNl).

13. The propenyat 4001 East Fifth Avenue, Golumbtu, Ohio 43219, Ohio EPA facdity

ID 0125043205, constitutes a"facdity' as defined by Ohio Adm.Code 3745-15-01(0).

14. . Defendants have been "owner[s] and operatorisT' of the Facility at all tintes relevant

to this Coniplaint, as that term is defined by Ohio Adm.Code 3745-15-01(U)-

15. At the Facility, Defendants operate a ftont-end hot oil heater, identified by Ohio

EPA as B001, which is an "air contaminant soutce," as defined by R.C. 3704.01(C) and Ohio

Adm.Code 3745•31-01(I), and an "emissions unit," as defmed by Ohio Adm.Code 3745-31-01(IvI1Vi).

16. At the Facility, Defendants operate a front-end skid dehydratwn and bght od

removal system, identil'ied by Ohio EPA as P001, which a an "air contaminant sourre;" as defuted
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by R.C. 3704.01(C) and Ohio AdmCode 3745-31-01(1), and an "emissions unit;" as defined by Ohio

Adm.Code 3745-31-01(bAd).

17. At the Facilitp, Defendants opemte frono-cnd wiped film short path evaponttots,

identified by Ohio EPA as P002, P003, and P004, which are "air contaminant source[s];" as defined

byRC.370401(G) and Ohio AdmCnde 3745-31-01(1), and "emissions unit[s];" as defined bydhto

AdmCode 3745-31-02(Nli•4).

I8. At the Facility, Defendants oper3te a back-end hydrofatishing and product stripping

system, identified by Ohio EPA as P005, which is an "air contammant somce;' as defined by RG

3704.01(C) and Ohio Adm.Code 3745-31-01(L), and an "emissions utttt," as defuied by Ohio

Adm.Cvde 3745-31-0I()AM}.

19. Berause emissions units B001, P001, P002, P003, P004, and P005 ace "air

contanunant source[s]" and "emtsstons un4s]," Defendants are subject to the requ,rements of Ohio

Adm.CDde Chapter 3745-31.

20. On January 3, 2008, Ohio EPA issued Permit-to-lnstall (°PTl") No. 01-12184 to

Defendants that govenued emtssions units B001, P001, P002, P003, and P004.

21. On July 16, 2008, Ohio EPA issued Pennit-t.o-Instail and Operate ("I'170") No. 01-

12184 to Defendants that govemed emissions units B001, P001, P002, P003, P004, and P005.

22. On July 30, 2009,.Ohio EPA issued P110 No. P0105213 to Defendants that

govetned emissions units B001, P001, P002, P003, P004, and P005.

23. On August 11, 2009, Ohio EPA issued P'110 No. P0105187 to Defendants that

govemed emissions umt B001.

24. On October 1, 2009, Ohio EPA issued PTIO P0105498 ('the Pemrit"/

"Defendants' cunent pemut") to Defendants that govemed emissions units B002, P002, P002,

4
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P003, P004, and P005, and that superseded PTI No. 01-12184 and P'IIO Nos. 01-12184, P0105213,

and P0105187.

25. Ohio EPA issued the P'II and P1IOs descnbed in the preceding paragraphs

(collectively, "Defendanrs' Pemurs") to Defendants pursuant to RC 3704(F) and/or (G).

26. Defendant Gomall, by virtue of his postuon as an officer of Heartland Reftnery,

alone or in conjunction with others, caused, partinpated m, controlled, and/or ordered the

violations of law alleged 'ut this Gomplant. ln addition, or m the altemattve. Defendant Gomall

knew about or should have known about the violations of law alleged in this Complaint; and by

hintself or in conjunction with others, had rhe authonty to prevent or stop these violations, but

failed to exercise his authorityto do so. Defendant Gomall undertook the accions and/or omissions

alleged tn this Complaint with reckkss disregard for the best interests of the corporation.

27. Defendant Snedegar, by vinue of his position as an offtcer of 1-Icanland Refinery,

alone or in conluncnon with others, caused, participated in, controlled, and/or ordered the

violations of law alleged in this Complaint. In addition, or in the altematave, Defendant Snedegar

knew about or should have known about the violations of law alleged in this Complaint; and by

hintself or in conlttttction aith others, had the auLhont,v to prevent or stop these violations, but

faded to exercise his authority to do so. Defendant Snedegar tmdertook the acttons and/or

onvssions alleged in this Complaint with reclclcss disregard for the best interests of the corpomtion.

28. For the reasons stated in the preceding two paragtaphs, Defendants Gomall and

Snedegar are personally, jointly, and severally liable for every violation herein.

29. Ohio Revised Codc 3704.05(A) provides, in part, that no person shall cause, permn,

or allow the emtssion of an air contaminant in violation of any rule adopted by rhe Direetor.

5
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30. Ohio Revised Code 3704.05(C) provides, in part, that no person who is the holder of

a permtt issued putsuant to R.C. 3704.03(F) or (C) shall violate any of the pertmt's temts or

conditions.

31. Ohio Revtsed Code 3704.05(G) states that no person shaq violate any order, rule, or

determination that the Director issued, adopted, or made undcr R.C. Chapter 3704.

32. All rules referenced in this Complaint have been adopted by the Director pursuant to

RC C]tapter 3704.

33. 'llte apegations in the precedtng parrgraphs of the Cvmplautt are incorporated by

reference into each count of the Cotnplaint as if fully restated therein.

GOUNT ONE
CREATION OF A PUBLICNUISANCE

34. Ohio Administrative Code 3745-15-07(A) provides that it shall be unlauFul for any

petson to cause, permit, or maintain a public nuisance

35. Ohio Administrative Code 3745-15-07(A) provides that the etstusion or escape into

the open air from any source or sources niiatsoever, of smoke, ashes, dust, dirt, grime, acids, fumes,

gases, vapon, odors, or any other substances or combinations of substances, in such ni,anner or in

such amounts to endanger the health, safety, or welfare of the pubhc, or cause unreasonable mjury

or damage to propeny, is hereby found and declared to be a public nuisance.

36. Since October 20,2009, continuing to the present, andlor during orlhertimes not yet

known to the State, Defendants engaged m the uncontrolled release of sulfur-containing compounds

and/or other odorous compounds. This has resulted in aumerous complaints from neighboring

businesses and from the Columbus Fire Depattment. Ihe emissions have caused the bss of

co^tt ortab^ ejoymentof Propeny,impaired ihe con uct of bustness acttvittes; at^rfiiav

etdangered the pubhc health and welfare in the vicuuty of the Faciltty.

6
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37. Since October 20, 2009, continuing to the present, and/or during other tinies not yet

known to the. State, Defendants have violated Ohio Adm.Code 3745-15-07(A) by causing,

pemntting, or mauttaining the emission of sulfur-containing compounds and/or other odorous

compounds that have created a pubbc nuisance, as defined by Ohio Adm.Cvde 3745-15-07(A).

38. The acts or omissions alleged m rhis claim for relief each constitute separate

violations of Ohio Adm.Code 3745-15-07(A) and B.C. 3704.05(A) and (G), for which the State is

entitled to utjunctive relief, and for which each Defendant is subject to a civil penalty of up to

$25,000.00 per day per violation, including each day of each violation occurring after the fihng of

this Cnmplaint, pursuant to RC 3704A6(g.

CO[3NT TWO
CREATION OF A STATLTI'ORY NUISANCE

39. Ohio Revised Code 3767.02 pmvides, in part. that any person who establishes a

nuisance; the owner, agent or lessee of an interest in any such nuisance; and any person who is in

contml of that nuisance is gudry of maintaining a nuisance and shall be enjoined as provuled in RG

Chapter 3767.

40. Pursuant to R.C. 3767.03, the Attomey General may bring an action in equity in the

name of the State to abate the nuisance and to perpetually enjoin persons ftnm maintaining the

nuisance.

41. Ohio Revised Code 3767.01(C) defines a nuisance, in patt, as that which is defined

and declared by statute to be a nuisance.

42. Since October 20, 2009, continuing to the present, and/or dunng other nmes not yet

known to the Statc, Defendants have, used, occupted, estabhshed, and conducted a nuisance at the

F a c i l i r y b e c a u s e - D e t e n d a r f u s a t e o p e r a t i n g t t e i acil¢yin s u e 5 7 a way as io crt ate a mcnace to a-nd

injuriously affect the pubhc health, welfare, and safety, is structurally tmsafe, is dangerous to human

life, and constmttes a hazaM to the public healdt, welfare, or safety due to inadequate maintertance,

7
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dilaptdation, obsolescence, and works some substantul annoyance, tnconventence, or inlury to the

public.

43. Defendants established, have an intetest in, and/or control the Facility and are

thereby maintainmg a nuisance, ut violation of RG 3767.02.

44. The acts or omissions alleged in this claim for rehef constitute violations of RG

3767.02, for which the State is entitled to perpetual injunctive relief against each Defendant,

pursuant to Ii.G 3767.03 and 3767.04.

COUNT THREE
OPERATING WITHOUT PROPER CONTROLS FOR EMISSIONS UNIT B001

45. Defendants' Permit requires that all process emissions from B001 be vented to the

dry scrubber/baghouse specified in the Permit.

46. On or about Apnl 28, 2010, and at other times yct unlmown to the State, Defendants

ceased utilizing the dry scrubber/baghouse at the Facility which they had installed to reduce

pollutant emissions.

47. Since April 28, 2010, continutng to the ptesent, and/or during other tintes not yer

known to the State, Defendants have failed to control process emissions from enrissions unit BOOI

utilizing the dry scrubber/baghouse to reduce pollutant emissions, thereby resulting in the

uncontrolled releases of sulfur dioxide and hydrogen chloride emissions and thus violating the ternss

of the Permit and RG 3704.05(G}.

48. The acts or omissions alleged in this claim for relief each constitute separate

violations of the Permtt and RG 3704.05(Q, for which the State is entitled to injunctive rebef, and

for which each Defendant is subject to a civd penalty of up to $25,000.00 per day per violation,

mc uuml geach dkv oi eachvioiaiion occutting a-itert îofiling of this-Critspiaim, putsuattt w`fLC

3704.06(C).

COUNTFOUR
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OPERATING WITHOUT PROPER GONTROLS FOR EMiSSIONS UNIT P005

49. Defendants' Permits require that all process etmssions from emissions unit P005 be

vented first to a hot oil heater and then to the dry scrubber/baghouse specified ut the Pertmts.

50. Fmm June 18, 2009 to October 19, 2009, Defendants failed to vent all emissions

front emtssions unit P005 first to the hot od heiuer and then to the dry scrubber/baghouse, by

venting emissions to either an open or enclosed fLue, thereby restilting in the uncontrolled release of

sulfur dioxide and hydrogen chlonde emissions and thus violatmg Lhe temu of Defendarns` Pemuts

and ILG 3704.05(C).

51. Fmm October 20, 2009 to April 27, 2010, except for a penod of ume from

approximately December 14. 2009 to February 5, 2010, when Lhe Facility was temporanTy shut

down, Defendants failed to vent all emissions from emissions unit P005 first to Lhe hot oil heater

and then to Lhe dry scrubber/baghouse, by venting emissions to either an open or enclosed flare,

thereby resultmg in the uncontrolled release of sulfur dioxide and hydrogen chlonde emissions and

thus violating the tenns of Defendants' current Permit and R.G 3704.05(CJ.

52. On or about Apri128, 2010, and at other times yet unknown to the State, Defendants

ceased utilizing the dry scrubber/baghouse at the Facility which they had installed to reduce

pollutant envssions.

53. Since Apnl 28, 2010, continumg to the present, and/or during other times not y> t

known to Lhe State, Defendants have failed to control all process emissions froni emissions unit

P005, by not operating the dry scrubber/baghouse to reduce pollutant emissions, thereby resulting

in the uncontrolled release of sulfur dioxide and hytlrogen chloride ermssions and thus violating the

terms of Defendanu' current Pennit and RC 3704.05(G).

54. "1he acts or omissions alleged in this claim for relief caeh consdtute separate

violations of Defendants' Permits and RG 3704.05(g, for which the Srare is entitled to mjunctive
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relief, and for which each Defendant is subject to a civil penalty of up to $25,000.00 per day per

violation, including cach day of each violation occurring after the ftlutg of this Complaint, pursuant

to R.C. 3704.06(G).

COtTNT FIVE
OPERATING WITHOUT MAINTAINING THE REOLJIRED CONTROL

EFFICIENCY FOR HYDROGEN CHLORIDE EMISSIONS FROM EMISSIONS UNIT
P005

55. Defendants' Permit requires that emissions of hydrogen chloridc from emissions

unit P005 be vented to a dry setubber/baghouse with a mutunum 90% control efficiency for

hydrogen chloride at aIl tintes that P005 is operating.

56. On or about Apnl 28,2010, and at other tunes yet unknown to the State, Defendants

ceased utiliztttg, the dry scmbber/baghouse at the Faciltty whtch they had insLalled to n-duce

po3lutant emissions.

57. Smce Apnl 28, 2010, continuing to the present, and/or during other tinies not yEt

known to the State, Defendants have faded to operate the dry scrubber/baghouse m reduce

pollutant emissions, thereby failing to reduce the cniissions of hydragen chloride from enussions

unit P005 by 90% and causing the uncontrolled release of hydrogen chlonde from emtssions unn

P005 ata tate of 055 lbs/hour, and thus violating the terms of Defendants' cunent Pemtit and R.C.

3704.05(C).

58. The acts or onussions alleged in this claim for relief each constitute sepaatte

violations of Defendants' Permtt and R.C. 3704.05(G}, for which the State is emitled to injunctive

relief, and for which each Defendam is subject to a civd penalty of up to $25,000.00 per day per

violation, including each day of each vioLation occurring after the ftling of this Complamt, pursuant

w RC.-3Y04.Objq.

COUNT SIX
FAILURE TO COMPLY WITH THE SULFUR DIOXIDE EMISSIONS LIMITATIONS

FOR EMISSIONS UNIT P005

10
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59. Defendanrs' Pemvt fimits sulfur dioxide cmissions from emissions unit P005 to a

rate of 1.7 pounds per hour and 6.9 tons per year.

60. According to the application for P'IIO No. 01-12184, Defendants' uncontrolled tate

of sulfur dioxide emissions from emissions unit P005 is 34 7 pounds per hour.

61. On or about April 28, 2010, and at other times yet unlmown to the State, Defendants

ceased uutvrng the dry scrubber/baghouse at the Facility which they had installed to reduce

pollutant emissions.

62. Since April 28, 2010, cominuing to the present, and/or during other times not yet

Imown to the State, Defendants have engaged m the uncontrolled release of sulfur dioxide emissions

from emissions unit P005 at a rate ut excess of 347 pounds per hour, thtts violating the temu of the

Perttutand RC 3704.05(CJ.

63. The acts or omissions alleged in this claim for ndief each constituie sepamte

violations of the Petmn and R.C. 3704.05(G), for which the State is entitled to mlunctive rehef, and

for which each Defendant is subject to a civil penahy of up to 525,000.00 per day per violation,

including each day of each violation occurring after the filing of this Complaint, pursuant to RC

3704.06(Q.

COUNT SEVSN
FAILURE TOCONDUCi' EM[SSIONS TESTING

64. Defendants' Permit requires initial emissions testing for emissions units B001, P001,

P002, P003, P004, and P005 withm 60 days of its issuance, i.e., by no later than November 30, 2009.

65. Defendants did not conduct the tcquired initial emissions testing on or before

November 30, 2009, and atthetitne of rhe filtne of thisCotn6lamt^stdl Iv1venot conducted the

required emissions testing, thus violating the terms of the Pennit and RC 3704.05(CJ.

11
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66. 1he acrs or omissions alleged in this claim for telief each constinite separate

violations of the Permit and RG 3704A5(G), for which the State is entided to injunctive relief, and

for which each Defendant is subject to a civd penalty of up to $25,000.00 per day per violation,

including each day of each violation occutring after the fiilmg of this' Complamt, putsuant to R.C.

3704.06((..

COl3Nf EIGHT
FAILURE TO OBTAIN PERMIT-LWNSTALL AND OPERATE

67. Ohio Adminiserative Code 3745-31-02(A)(1)(b) provides that no person shall cause,

pennit, or allow the mstallation or modification, and subsequent operatron of any new

air cornammant source, without first obtaining a PTIO from the Director.

68. The railcar latdutg operanon constrtutes an "air contatninant source" as defined by

RG 3704.01(0 and Ohio Adm.Gode 3745-31-01(I), and an "emissions unit" as defined by Ohio

Adm.Code 3745-31-01(MM).

69. At some time pnor to April 23, 2010, and/or on a date presently unlmown to the

State, Defendanrs installed and began ro opemte a system of loadmg railcars without first applying

for and obtainmg a PTIO from the Duector.

70. The acts or omissions alleged in this elaim for relief each constaute separate

violstions of Ohio Adm.Gode 3745-31-02(A)(1)(b) and RG 3704.05(G), for which the State is

entitled to injunctive relief, and for which each Defendant is subject to a civil penalty of up to

525,000.00 per day per violation, including each day of each violation occurring after the filing of

this Complantt; pursuant to RG 3704.06(G).

PRAYER FOR RELIEF

WHEREFORE, the State respec^t ullyy requests that this Couet:

12
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A. Prelinunarily enjoin Defendants to contply with the Pemut, RG dtapter 3704, and

the rules adopted thereunder, which shall include, but is not lintited to, the following

requiretttcnts.

1. By no later than June 17, 2010, install new, acid-nsistant bags and associated

suppon cages in the dry scntbber/baghouse, resume opcration of the dry

scrubber/baghouse, and ntairttaut all emissions units at the FaciGtp ut

compliance wnh the ternu and conditions of the Permit. RC (]tapter 3704,

and the rtiles adopted thereunder,

2. By no later than June 24, 2010, submit an lntent-to-Test notification for

emissions units B001, P001, P002, P003. P004, and P005;

3. By no later than 30 days following the submittal of the above Intent-to-icst

notification to Ohio EPA, conduct initial emissions tests for emissions unirs

B001, P001, POi)2, P003, P004, and P003, as required by the [ertm and

conditions of the Permit,

4. Within 30 days of conducting the enussions tesrs described in the precedtng

paragraph, submtt the results of such tests to Ohio EPA, as required by the

tertrss and conditions of the Permtt;

5. inunediately operate and nttmtatn effectivc ntusance odor control equipment

for any tailcar loading of any liquid product, by-product, or waste produced

or handled by the Facihty to minimize or ehtnutate emissions of nuisance

odors, so long as the potenual exists for nuisance odors resuhing from rail

car loaduig or matetials storage in railcars at the Facility;

6. lnunediately submit a complete application for a pennit-to-install and

operate for the railcar loading operauon, whtch necessarily includes all

13
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assumptions, cakulations, citations, and guidance used when contpletutg the

pennit applicauon and appropnate enussions activitycategory fotms;

7. Wuhtn 90 days of the effecttve date of the preliminary inlunction, install a

bag leak detection srstent for the dry scrubber/baghouse exhaust gases, and

operate and mauttam such bag leak detecuon system according to the

manufacturet's recotnmended specifications;

8. Wnhtn 60 days of the initial opetation of the bag leak detecuon system

descnbed in the preceding paiagraph, submit an apphcation to modify the

Permat to atcotporate appmpriate monitoring, recotrlkeeping, and reporting

requiremenu for the bag leak detection system;

9. Within 90 days of the effective date of the preliminary inluncdon, submit a

Preventive Maintenance and Malfunction Abatement Plan (ptvlMAp)

pursuant to Ohio Adm.Code 3745-15-06(D), that includes, but is not limited

to, an inspection and tretintenance schedule for each air contannnant source

and physical operatwn connected to emtsstons control systents at the Facday;

10. Within 45 days of the effective date of the preliminary injunction, hire an

mdependent, third-pany consultant with experience in the field of air

pollution control to perform an odor review and abatement study of the

Facility:

11. Within 165 days of the effective date of the prelitninary injunction, complete

the odor review and abatement study of the Facil'ay and submit the study to

Ohio EPA. The study shall include the follomng information:

a. An identification of each piece of equipment at the Faciliry that is a

source of odors during normal operations, dunng rotuine

14
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maintenance, and/or when the equipment is in need of routine

maintenance;

b. A descnpuon of the capture and control equipment, if any, for each

source of odors and the estimated capture efficiency and control

effictencyof such equipment;

For each unconttolled source of odors, the esumated uncontrolled

emission rates for the source (ut pounds per hour and tons per

year) and an identification of all tcchnicall,v feasible control

measures that could be employed to minimize or eliminate the

emissions;

d. For each controlled source of odors, the estim.tted emission rrtes

for the source (in pounds per hour and tons per year) and an

identification of all the additional or replacement technically

feasible control measures that could be employed to further

ritinimizP or eliminate the enussions; and

C. For each of the technically feasible control ntcasutes identified in

the preceding two paragntphs, the estimated overall control

efficiency, capital and annual opersnng costs, cost-effectiveness (in

dollars per ton of emissions reduced), and time requured to

expeditiously instalVimplement the control measun-.

B. Pennanently enjom Defendants to comply mth RG Chapter 3704 and the ndes

adopted thereunder, which shall include, but is not hntited to, the following

requirements:

1. Each n:quirement contained in patagtaph (A) of thts prayer for reGef.

15
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?[mplement, in accordance wah a schedule approved by Ohio EPA, the niast

efficient control measure identified in the study for each source, and notify

Ohio EPA of the control measures that will be installcd or implemented;

C Order each Dcfendant, putsuant to R.C. 3704.06(C), to pay civil penalties for the

violations set forth in the amount of $25,000.00 per day for each day of each

violation, including each day of each violation occumng after the fEling of this

Complaint•,

D. Order Defendants eo pay aIl costs and fees for thts action, including extraordinary

enforcement costs incurred by the State of Ohio and atromeys' fees incurred by the

Ohio AnorneyGenerai's Office;

E. Retain junsdiction of this suic for the purpose of nialtLng any order or decres that

this Coun may deem necessary at any time to carry out its judgment; and

F. Award such other relief as ths Coun: deems proper and just.

Respectfully submitted,

RICFIARD CORDRAY
OHIO ATTORNEY GENERAL

/ T,J' . ^.(^•cfVi!
T DE US . DPJSCOLL (00939062)
GREGG H. BACHMANN (0039531)
Assistant Attomeys General
Environmental Enfotcement Section
30 East Btoad Stieer, 25th Floor
Columbus, Ohio 43215
Teleph: f6141644-766
Facsjmile• (614) 644-1926
Thaddeus.Driscoll@OhioAttomeyGenerai.gov
Gregg.Bachmann® OhjoAttomeyGeneraLgov

A teanes fw'Plav4Srare if CYno
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IN THE COURT OF COMMON PLEAS
PORTAGE COUNTY, OHIO

STATE OF OHIO, ex ret.
RICHARD CORDRAY
OHIO ATTORNEY GENERAL
Environatental Enforcement Section
30 East Broad Street, 254a Floor
Columbus, Ohio 43215

Plaintiff,

PROCEX,LTD
c/o C&F One, Inc.
50 Public Square #1414
CIVIL
Cleveland, Ohio 44113

Defendant.

FILED
COURT OF COMMON PLEAS

NOV 0 4 2009

CNPOATAFQ^ CO^NTY GHÎ O K'

Case No:

Judge 20 o g cv o 1a `!I q

JUDGE LAURIE J.. PITTMAN.

COMPLAINT FOR PRELIMINARY
AND PERIVIANENT INJUNCTIVE
RELIEF AND CIVILPENALTIES

rrvtL DESIGNATION: H. OTHER

Defendant Procex, Ltd., operates a faciIlty that de-bonds coadngs from metal partsusing

inductive heating and salt bath treatment located at 880 Cherry Street in Kent, Ohio, which is

adjacent to residential neighborhoods to the north, south, and east. Uncontrolled and/or

improperly controlled emissions from the inductor stations and the salt bath are being discharged

into the ambient air, including a horrible odor, causing a public nuisance with little or no regard for

public health or the environment. Plaintiff, State of Ohio, by and through its Attotney General,

Richard Cordray, ("Plaintiff' or "the State") at the written request of the Director of Environmental

Protection ("Director"), institutes this civil action seeking injunctive relief and civil penalties against

'Procex, Ltd. for violations of Ohio's air pollution control laws, namely R.C. Chapter 3704 and the

rules adopted thereunder. Plaintiff alleges as follows:

1111111111111111111 INIIIIIIII IIIIIIIIII1IIIIIIIIIIIIIIIINII zooe cv
01702
00007648140
cVOc-C
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nFnrERp^L ALLEGATIONS

1. The Defendant, Procex, Ltd., is a limited liability company registered with the Ohio

Secretary of State. Defendant owns and/or operates a Facility, as those terms are defined in

Ohio Administtative Code ("Ohio Adm.Code") 3745-15-01(1), 3745-15-01 (P) and 3745-17-

Ol(B)(3), located at 880 Cherry Street, Kent, Portage County, Ohio 44240 ("Facility"). At

the Facility, Defendant conducts de-bonding operations designed to remove coatings from

metal parts using inductive heating and salt bath treatment,

2. The Facility is a "source" of "air contaminants" as those terms are defined in Ohio

Adm.Code 3745-15-01(W) and 3745-31-01(H), respecdvely.

3. The de-bonding process consists of two primary stages: (i) inductive heating, and (ii) salt

bath treatment, both of which involve several emissions units ("EUs").

4. In the first stage, three inductors (EUs P003, P005, and P007) are used to heat metal parts

coated with rubber and other materials in order to facilitate removal of the coatings.

5. All three inductox stations are hooded and are designed to capture emissions vented to a

cottunon wet scrubber, which is eventually vented to the ambient air through a stack.

Emissions that escape the hoods and are not collected and vented to the scrnbber are

released uncontrolled to the ambient air though roof stacks. Uncontrolled emissions from

the roof stacks contribute to odors emanating from the Facility.

6. Emissions from EUs P003, P005, and P007 are subject to Ohio Adm,Code 3745-17-07

which regulates the control of visible particulate emissions from stationary sources, as well as

Ohio Adm.Code 3745-17-11 which provides restrictions on mass particulate emissions from

industrial sources.

7:-The secand stageofthe^De.`enda.-,t's-operauor: ,nvolves the use-ofa-salt-bath(FU-P-001)-

designed to remove residual coating material left in place after treatment by the inductors.
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Emissions from the salt bath ate uncontrolled and exhausted to the ambient air through twin

roof fan stacks located above the salt bath. Emissions Unit P006 is an "incinerator" as

defined in Ohio Adm.Code 3745-17-01(B)(9).

8. Emissions Unit P006 is subject to Obio Adm.Code 3745-17-07, which regulates the control

of visible particulate emissions from stadonary sources, and 3745-17-09, which specifies

restrictions on particulate emissions and odors from incinerators.

9. The Akron Regional Air Quality Management District (ARAQMD) is the contractual agent

for the Ohio Environmental ProtectionAgency (Ohio EPA) responsible for administering

ait pollution laws and rules in Portage County, Ohio.

10. Beginning on or about November 5, 2004 and continuing to the present, ARAQIvffID and/or

Ohio EPA have received numerous complaints regarding smoke and/or odors emanating

from the- Facility. As a result of said complaints, ARAQMD has conducted numerous

investigations and inspections of the Facility.

11. All rules and orders referenced in this Complaint have been adopted by the Director under

RC. Chapter 3704.

12. The allegations contained in the preceding paragraphs are incorporated into each claiin for

relief in this Complaint as if fully rewritten therein,

13. Pursuant to Civ. R. 8(A), the State informs the Court that the amount sought is in excess of

Twenty-Five Thousand Dollars ($25,000.00).

FIRST CLAIM FOR RELIEF
FAILURE TO CONTROL VISIBLE PARTICULATE EMISSIONS FROM

STATIONARY SOURCES

14. Ohio Revised Code 3704.05(A) provides, in part, that no person shall cause, permit, or allow

the emission of an air contaminant in violation of a rule adopted by the Director.

3
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15. Ohio Revised Code 3704.05(G) provides, in part, that no petson shall violate any rule of the

Director issued, adopted, or made under R.C. Chapter 3704.

16. Ohio Administrative Code 3745-17-07 linzits visible particulate emissions from a stationary

source to twenty percent (20%) opacity from any stack, as a six-minute average for not more

than six minutes in any sixty minutes, but shall not exceed sixty, percent (60%) opacity as a

six-minute average at any time.

17. In multiple occurrences on or about the following dates: June 6, 2007, June 21, 2007 and

July 11, 2007, and others yet to be discovered, opacity from stacks at Defendant's Facility

associated with EUs P003, P005, and P007 exceeded the opacity lirnits established in Ohio

Adm.Code 3745-17-07, including at least one instance in which the opacity exceeded sixty

percent (60%0) as a six-minute average.

18. In multiple occurrences on or about the following dates: June 8, 2007, June 18, 2007 and

June 21, 2007, and others yet to be discovered, emissions from P006 exceeded the opacity

limits established in Ohio Adm.Code 3745-17-07, including at least one instance in which

the opacity exceeded sixty percent (60%) as a six-minute average.

19. The acts or omissions alleged in this claim for relief constitute violations of Ohio Adm.Code

3745-17-07 and R.C. 3704.05(A) and 3745.05(G), for which Defendant is subject to

injunctive rellef pursuant to R.C. 3704.06(B), and for which Defendant is fiable to pay a civil

penalty of up to twenty-five thousand dollars ($25,000.00) for each day of each violation

putsuant to RC. 3704.06(C).

SECOND CLAIM FOR RELIEF
FAILURE TO OBTAIN PERMIT TO OPERATE

20. Ohio Revised Code 3704.05(A) provides, in part, that no. person shall cause, permit, or allow

the emission of an air contaminant in violation of a rule adopted by the Director.

4
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21. Ohio Revised Code 3704.05(G) provides, in part, that no person shall violate any rule of the

Director issued, adopted, or made under R.C. Chapter 3704.

22. Ohio Adn inistrative Code 3745-31-01(H) defines "air contaminant" as particulate matter,

dust, fiunes, gas, mist, tadionuclides, smoke, vapor or odorous substances, or any

combination thereof.

23. Ohio Administrative Code 3745-35-01(B)(4) defines "air contaminant source" as each

separate operation, or activity that results or may result in the emission of any air

contaminant, including operations or activities that emit air contaminants, whether regulated

under Ohio law or regulated under the Clean Air Act.

24. Emissions Unit P007 is an air contaminant source because it emits air contaminants as those

terms are defined in the Ohio Administrative Code.

25. Ohio Administradve Code 3745-35-02 (effective until June 30, 2008, replaced by current

Ohio Adm.Code Rule 3745-31-02) prohibited any person from causing, pernutting, or

allowing the operation or other use oE any air contanvnant source without applying for and

obtaining a permit to operate ("PTO") from Ohio EPA, except as provided by rule. .

26. From a date currently unknown to the State, but since at least the time Procex Ltd. came

under current ownership in approximately April of 2000 and continuing to on or about

February 13, 2006, Defendant failed to apply for a PTO for EU P007.

27. From a date currently unknown to the State, but since at least the time Procex Ltd. came

under current ownership in approximately April of 2000 and continuing to the present,

Defendant failed to obtain a PTO for EU P007.

28. Defendant has caused, permitted, and/or allowed the operation of P007 intermittently, if not

con uffuou-slyi sinre -adate-currecYly- unknown Fo-theState,_but_since at leasT-thettmeProcex
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Ltd. came under current ownership in approximately April of 2000 and continuing to the

present.

29. The acts or omissions alleged in this claim for relief constitute violations of Ohio Adm.Code

3745-35-02 (prior to June 30, 2008) and 3745-31-02 (since June 30, 2008 and continuing to

the present) and R.C. 3704.05(A) and 3745.05(G), for which Defendant is subject to

injunctive refief pursuant to RC.3704.06(B), and for which Defendant is liable to pay a civil

penalty of up to twenty-five thousand dollars ($25,000.00) for each day of each violation

pursuant to R.C. 3704.06(C).

THIRD CLAIM FOR RELIEF
FAILURE TO OUANTIFY PA-RTICULATE EMISSIONS AS REOUIRED

BY ORDER OF THE DIRECTOR

30. Ohio Revised Code 3704.05(G) provides, in paxt, that no person shall violate any rule of the

Directox issued, adopted, or made under R.C. Chapter 3704.

31. Ohio Adniinistrative Code 3745-15-04 states that the Director may require any person

responsible for emissions of air contaminants to make or have made tests to determine the

emission of air contaminants from any source whenever the Director has reason to believe

that an emission in excess of that allowed by these rules is occurring or hasoccurred.

32. On or about August 15, 2006, by issuance of a Notice of Violation ("NOV"), and in a

December 5, 2008 letter replying to Defendant's response to the NOV, ARAQMD directed

Defendant to perform stack testing at the Facility. Stack tests may be required- by the

Director, pursuant to Ohio Adm.Code 3745-15-04, in order for ARAQIVID to determine

Defendant's compfiance with Ohio Adm.Code 3745-17-11 and 3745-17-09.

33. Defendant has not, as of the date of the filing of this Complaint, performed and/ot

sLbsntttedtek?.SQ--- orOhio EPA_the stack tests as directed in the August15, 2008

NOV and the December 5, 2008 ARAQMD letter.

6
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34. The acts or omissions alleged in this claim for relief constitute violations of Ohio Adm.Code

3745-15-04 and R.C. 3704.05(G), for which Defendant is subject to injunctive relief pursuant

to R.C. 3704.06(B), and for which Defendant is Gable to pap a civil penalty of up to twenty-

five thousand dollars ($25,000.00) for each day of each violation pursuant to R.C.

3704.06 (C).

FOURTH CLAIM FOR RELIEF
AIR POLLUTION NUISANCE

35. Ohio Revised Code 3704.05(A) provides, in part, that no person shall cause, permit, or allow

the emission of an air contaminant in violation of a rule adopted by the Director:

36. Ohio Revised Code 3704.05(G) provides, in part, that no person shall violate any rule of the

Director issued, adopted, or made under R.C. Chaptcs 3704.

37. Ohio Administrative Code 3745-15-07 states, in part, that it shall be unlawful for any person

to cause, pemut, or maintain a public nuisance. The rule declares the emission or escape

into the open air from any source or sources whatsoever of smoke, ashes, dust, dirt, grime,

acids, fumes, gases, vapors, odors, or any other substances or conibinadohs of substances, in

such manner or in such amounts as to endanger the health, safety or welfare of the public, or

cause unreasonable injury or damage to property, a public nuisance.

38. PeriodicaIly, from at least November 5, 2004 and condnuing to the present, Defendant's

operations at the Facility have caused residents in the surrounding area of the Facility to

lodge numerous complaints with ARAQND. Both formal written complaints and informal

verbal complaints frequently indicate that the operadons at the Facility generate smoke and

intense burnt rubber odors that cause breathing problems and stinging eyes for the residents

that lived in the neighborhoods near the Facility. Inspectors who invesdgated such

complaints have encountered similar problems.
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39. Defendant's operations at the Facility have in the past and continue to create etnissions in

the farm of smoke, odors and vapors that are being released to the ambient air in such

amounts as to endanger the health, safety and/or welfare of the public, and/or are causing

unreasonable injury or damage to residents and property located near the Facility. As a

result, Defendant's operations are a public nuisance.

40. The actsor omissions alleged in this claim for relief constitute violadons of Ohio Adnm.Code

3745-15-07 and R.C. 3704.05(A) and 3704.05(G), for which Defendant is subject to

injunctive relief pursuant to R.C. 3704.06(B), and for which Defendant is liable to pay a civil

penalty of up to twenty-five thousand dollars ($25,000.00) for each day of each violation

pursuant to § 3704.06(C).

FIFTH CLAIM FOR RELIEF
COMMON LAW NUISANCE

41. Periodically, from at least November 5, 2004 and continuing to the present, Defendant has

engaged in the release of noxious odors from its Facility which interfere with the rights of

the public,-theieby constituting an unreasonable use of property to the detriment of the

public.

42. By and through Defendant's conduct as described in this claim for relief, namely the

improper release of noxious odors from the Defendant's Facility, Defendant has significantly

interfered with the public health, the publlc peace, the public comfort, and/or the publlc

- convenience of neighboring businesses and residents. Such conduct constitutes a common

law public nuisance.

43. Defendant knew or had reason to know that the acts alleged in this claim for relief of the

Co npla nt have con=.dtuted such a thfeat and aie a stg uncam ntez efenczw th the rights cf

the public. By reason of Defendant's continuing nuisance, Plaindff has suffered and
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continues to suffer damages that are irreparable and cannot be cotnpensated by law.

Defendant is responsible for abating this nuisance. The State is entitled to injuncdve relief

to abate and enjoin this nuisance.

44. As a result of Defendant's activities described in this claim for relief, Plaintiff, including

ARAQMD, has incurred costs, including but not limited to, the costs of personnel time for

investigating and inspecting Defendant's Facility and the costs of bringing this action.

45. Defendant is liable to the Plaintiff for compensatory damages, including but not limited to,

the costs of personnel rime for investigating and inspecting and the costs of bringing this

action, including reasonable attorneys' fees.

PRAYER FOR RELIEF

Therefore, the State respectfully requests that this Court preliminarily and permanently

enjoin the Defendant Procex, Ltd., to comply with R.C. Chapter 3704 and the rules adopted

thereunder, including but not limited to:

A. Order Defendant to bring emissions units P003, P005 and P007 into compliance with Ohio

Adm.Code 3745-17-07 and 3745-17-11 and to demonstrate compliance pursuant to the

appropriate testing procedutes. Defendant shall maintain compliance thereafter;

B. Order Defendant to bring emissions unit P006 into compfiance with Ohio Adm.Code 3745-

17-07(A), and 3745-17-09(B) and demonstxate compliance pursuant to appropriate testing

procedures. Defendant shall maintain compfiancethereafter;

C. Order Defendant to abate any nuisance by means as ordered by the Director, including but

not limited to ceasing the operations of EUs P003, P005, P007 and P006, so as to

-detnonst±atecompliance_witb Ohio Adm.Code 3745-15-07;
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D. Order Defendant, pursuant to R.C. 3704.06, to pay civil penalties for the violations set forth

in the amount of Twenty-Five Thousand Dollars ($25,000.00) per day for each day of each

violation; including each day of each violation occurring after the filing of this Complaint;

E. Order Defendant to pay all costs and fees for this action, including attorneys' fees assessed

by the Office of the Ohio Attorney General;

F, Retain jurisdiction of this suit for the purpose of making any order or decree which it may

deem necessary at any time to carry out its judgment; and

G. Grant such other relief as may be just.

RICHARD CORDRAY
OHIO ATTORNEY GENERAL

Christina E. Grasseschi (0082417)
Sarah T. Bloom (0082817)
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25'" Floor
Columbus, Ohio 43215-3400

Wednesday Szollosi (0075655)
Assistant Attorney General
Environmental Enforcement Secrion
One Governmental Center, Suite 1240
Toledo, Ohio 43604
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I_iV THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

STATE OF OHIO, em xel.
RICHARD CORDRAY
OHIO ATTORNEY GENERAL

Plaintiff,

v-

CASE NO

JUDGE

TINKLER CONSTRUCTION, CO. COMPLAINT FOR IIVJUNCTIVE
c/o Daniel C. Tinklez (statutoty agent) RELIEF AND CIVIL PENALTIES
3430 Niles Road SE
Waaen, Ohio 44484,

and

DANIEL C. TINKLER (mdividually)
12175 Biott Road
North Jackson, Ohio 44451

Defendants.

NATURE OF THE ACTION

In tbeir demolition activities at 3100 ValleyDale Drive NW, Warren; Ohio 44485

("3100 Valley Dale"), the Defendants failed to provide notice of demolition opeiations pvor to

. commencing such opexation,s; and failed to obtain a thorough asbestos inspection of the facility

prior to petfomdng tbe demo&tion operations. In doing so, Defendants did not provide Obio EPA

with an oppomTnity to inspect the faciliry prior to demo!ition and did not ptovide Ohio EPA with

inforrnation on the amount of asbestos-contaaiing material in the facility to determine if the work

pracpce requirements of the Asbestos Emission Control Standards applied. Consequendy, Plaintiff

State of Ohio, by and through the Ohio Attomey General, Richard Cordray, at the written request
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of the Director of Environmental Protection ("Dizector"), brings this action to enforce Chapter

3704 of the Ohio Revised Code and the rules adopted thereunder seelflng injunctive relief and civil

penalties. The Plaintiff alleges as follows:

GENERAI. ALLEGATIONS

1. Defendant Tinkler Construction, Co. ("TinkIer Construction") is an Ohio Corporation

with a business address of 3430 Niles Road SE, Wauen, Trumbull County, Ohio 44484.

2. Defendant Daniel C. Tinkler ("Tinkled') is the President of Tinklet Consttv.ction.

3. Each Defendant is a "person" as defined by R.C. §1,59 and §3704.01.

4. Beginning sometime before March 10, 2004 and continuing until at least March 22, 2004,

Defendants demolished the former Jamestown Village Community Center located at 3100 Valley

Dale Dave NW, Warren, Trumbull County, Ohio 44485 ("3100 Valley Dale").

5. Defendants are "owners" or "opeiatois" of the demolition operation wbieh occurred at

3100 Valley Dale as defined by Ohio Adtn.Code §3745-20-01.

6. Defendant Daniel Ti:ilcler, by virtue of his position with Tinkler Construction, alone or

in conjunction with others, caused, parricipated in, controlled, and/ox ordeced the violations of law

alleged in this Complaint. In addition, or in the alteinative, Defendant Tinkler knew about or should

have known about these violarlons, and by himself or in conjunction with others, had the authority

to pxevent or stop these violations, but failed to exercise his authority to do so. Defendant Tin$1er is

pecsonally liable for these violations.

7. Beginning sometime before March 10, 2004 and continuing untIl at least March 22; 2004,

Defendants' actions at 3100 Valley Dale constituted a "demolition" as defined by Ohio Adm.Code

.3745-20-01.

2
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S. 3100 Valley Dale, where Defendants conducted the demolition, constituted a "facility"

as defined by Ohio Adm.Code 3745-20-01 and 3745-15-01.

9. 3100 Vadey Dale contained "regulated asbestos-containin.g material," as deEned in Ohio

Adm. Code 3745-20-01, in an amount yet unknown to Plaintiff.

10. The ceilings, waIls, pipes and surface areas inside of 3100 Valley Dale from which

Defendants removed asbestos constimted "facility components" as defiaed in Ohio Adm.Code

3745-20-01.

11. The demolition opetation at 3100 Valley Dale constituted a"soutce" of "air

contaminants" as those tenns are de8ned in R.C. §3704.01 and Ohio Adm.Code 3745-15-01.

12. Pursuant to Ohio Adxn.Code 3745-20-02(B)(2), specified notification requirements of

Ohio Adm.Code §3745-20-03 apply to each owner or operator of a demolition operation when the

combined amount of iegalated asbestos-contaiaing materia( is less than two hundied sixty (260)

linear feet oa pipes and less than one hundred sisty (160) squaxefeet on other facility components,

and less than thirty-five (35) cubic feet of facility.components where the length or azea could not be

measuxed previously, or if there is no asbestos-containing materiat in a facility being demolished.

13. Pursuant to Ohio Adm.Code 3745-20-02(B)(1), the xequirements of Ohio Adm.Code

3745-20-03, Ohio Adm.Code 3745-20-04, and Ohio Adm.Code 3745-20-05 apply to each owner or

opexator of a demolition operation wheathe combined amount of regulated asbestos-contaixdng

materfal is at least two hundred sixty (260) linear feet on pipes or at least one hundxed sixty (160)

square feet on other facility components, or at least thirty five (35) cubic feet of facility components

where the length or area could not be measured previously in a facility being demolished

14. Revised Code §3704.05(G) states that no petson shall violate any ordeL, rnle, or

detetrninadon of the Director issued, adopted, or made undex R.C.Chapter §3704,

3
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15. All rules referenced in this Complaint have been adopted by the Director under RC.

Chapter 3704.

16. Puxsuant to Civ.R. 8(A),.the State informs the Court that the civil penalty sought is in

excess of Twenty-Five Thousand Dollars ($25,000).

COUN'f ONE
FAILURE TO PROVIDE PRIOR NOTICE OF DEMOLITION OPERATIONS

17. The allegations of paragraphs bne through sixteen are incorpotated as if fiilly restated

herein.

18. Ohio Admini strative Code 3745-20-03(A) provides, in part, that each owaet or operator

of a demolition opemtion shall provide the Director of Ohio EPA with a wsitten notification of

intention to dcmolish at leest ten (10) days before beginning any demolition operation and setting

forth a start date and end date foz the demolition operation.

19. Defendants failed to provide the Director with notice of their intention to conduct

demolition operetions at 3100 VaIley Dale, which occurred sometime before March 10, 2004 and

continued until at least March 22, 2004.

20. The acts aIlegedin this count constitute violations of Ohio Adm.Code 3745-20-03(A)

and R.C. §3704.05(G), fot which Defendants are subject to injunctive refief pursuant to R.C.

§3704.06(B), and fox which each Defendant isliable to pay the State of Ohio civil penalties of up to

twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to R.C.

§3704.06(C).

COUNTTWO
FAILIJRE TO OBTAIN A THOROUGH ASBESTOS 1IVSPECTION

OF A FACILITY PRIOR TO COMMENC3NG A DEMOLITION OPERATION

21_Theallegaiions of pxagxaphsonethrough twenty are incoxporated as if fully restated

herein.
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22. Obio Administ:ative Code 3745-20-02(A) provides that each owner and operator of a

demolition operation shall have the affected facility thoroughly inspected fox the presence of

asbestos prior to the commencement of the deinolition.

23. Defendants failed to have the affected facility at 3100 Vafley Dale thoroughly inspected

for asbestos prior to the commencement of demolitioa. .

24. The acts alleged in tbis count constitute violations of Ohio Adm. Code 3745-20-02(A)

and R.C. §3704.05(G), for which Defendants are subject to injunctive relief pursuant to R.C.

§3704.06(B), and fox which each Defendant is liable to pay the State ofOhio civil penalties of up to

twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to RC.

§3704.06(C).

PRAYER FOR RSLIEF

THEREFORE, Plaintiff respectfolly requests that this Court:

A. Permanentiy enjoin Defendants to comply with R.C. Chapter 3704 and roles adopted

¢hereunder, and specifically,

1) Permanently enjoin Defendants to obtain a thorough asbestos

inspection prior to any subsequent demolition operations, and

2) Permanently enjoin Defendants to provide adequate prioz notice of

any demolition operations to Ohio EPA;

B. Ordee each Defeudant, pursuant to R.C. §3704.06, to pay civil penalties for the

violations set forth in the amount of Twenty-Five Thousand Dollars ($25,000.0D) per day for each

day of each violation;

C. Order the Defendants to pay all costs and fees for this action, including attorney fees

assessed by the Office of the Okno Attomey GenesaS;
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D. Retain jurisdiction of this suit for the purpose of making any otder oi decree which it

map deem necessary at any time to carry out its judgment; aad

E. Grant such other relief as may be just.

Respectfully submitted,

RICHARD CORDRAY
OHIO ATTORNEY GENERAL

`ZGGtdrn.va^ ^1' ^

WEDNESDAYM. SZOLLOSI (00756.55)
AssistantAttomeyGenecal
Envixonmental Enforcement Section
One Government Centex, Suite 1240
Toledo, Ohio 43604-2261
Phone: (419)245-2550
Fax: (419)241-2744
Wednesdayszollosi(â bi attomeveenexalgo

REBECCA HUSSEY (D079444).
Assistant Attoiney Geaexal
Environmental Enfoxcement Section
30 East Broad Street, 25a' floox
Columbus, OH 43215
Telephone: (614) 644-1925
Facsixnile: (614) 644-1926 • .

- Rebecca hussev(c0ohid ttomevicenexal ^'

Attorneys for Plaintiff
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M.

ca.aFated' the tersnf

pauniis per gzllau oEcoa

ot about jaz2auary 1,.20f5 tn on or about Januat7'32t 2006: IXlalnut G

#02-1$3$6 by;etnplo}ii^g-cvatiFxgs stith atz t?C. content

P. foi etnissimns;uni s 1£042"and X003.

6

3704.06(G).

ano persna who is tha: hplde:

emissionsG.contant -tif,caatiiags, er.p'lopeel 3n
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37. The aets all.eged ia d is claam for reiief con..stiture ciolations o€'p'II #92=1a386 aud

R.G. 3704:05{C), fot which the,.Srate is e?ItitIed to,,tn

subjcct to civil penalaes of up ,i

v"solatiozi; purs sant ta R.C. 3704:06(C);

M. Reuised Code 3704405(C) provides,in p

s1 ai1 vio late anp of its ta;rcns of conditiorzs:

39. PTI #02-48386. re.c{uirea.W*ur Cs?.elt

emisssons

ve se}ief and fot which, CX'/alnu't Creek,is

olFa=s -(^25,400:

keep montldy zecoxds and a rolling 12

ostof single aad combinEd HAP emssfoort's,.OC;emissiax.s, and caating u'sage for

.l'.002, R003, aud R004:

40. Wainut Crreek fai&ed'to tteep: raonvlt2y H11P etnissions xecords froLi betginning at least

on Noveznber 28, 20Q3,,and dates yet to be ducacr.ced.

41. WaInut Creek began keepiiig rzcotds and a xall a& 12-montk

fons, OGedn3ssionsrand coatisg usage crn Apguct 8, 2005'.

:8, 2403 ta lugnst 8; 2005, Walnut C.

eims of P7'I #02-9-8386 by faffing m keep

le and comb"urecl HAp emissions, C3G e

M

sd coativ:g usau for ezxiisssofis urats R.001,

d ItO^}4;

'43, The acts aTieged 41 this claisn for T-eiief constitute violations af ftI ,#02-18385 i

ef and for wbich 4Clalnut Qceek ts;

sub^ctto ti'viipena.lties of upto tmeaty-five tdsousaad doltars ($25,000.00) for each daq-of each

violarion, gursuant'to fi:r,. 3704.06(G)-

-: vxolated^ thc:^

sacaxds anda ro3ling,; 22-snontli cirllcvilation oi=
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d Code 3744,95(G) pxovides,-

peun t slial violate aiiy of i

second qraarter of 2005 to 01aio EP?t utrtil AvgEastB, 2005:

45. P?'I. #02-1$386 requises Walnut Cxeek,to snb

n repoxEss to'

f2

at Cseek

2045, begz.nni,-Ig on Jaszu^

>erson who is tfie fiolaer'

t, foZ The

aon deziatCon

04;and tixe fit§t quazten of

47 Waltlut Cteek did aot stabttrie, the quatterly T3 SP ettusssos s littiittadon deviation

^1 by Jaavasy 31, r4p^it 30, f^ 31„ and. Octob€

tzbmit qogtterly 144.P eseissv

tlssougb, rhe fourtlt, quarters I

O(14, and dates ret xo, be.cliscoYexed

1' IT #42-18386bl* frtiliz g"ta submie quazte:ly 3APemsssiozzs Imitation dgv3atton reporkq for t.he

fouith quartet of 2003, the fzstthtough:the

49-

1L.C. 3704:05'(C}, fo€. State,is ea

iltions

Eox re3ief,

Creek violate<2. the tetms of

d t6cfisst quactex of 2005:.

iolations of T TI #02 18386 aa'cl

relief and f6rzv3 icli Walnut Gieekis

to eicg-penalties of Up- ta twesaty-&e thousaad dollats'($251OOO;QO) for. each dav af eacka

pwsuantto R.C. 3704.06(C).

EI^'iIPTH

Paa3icse to 14Leet Aai

zsed Code 37(14.^^ pzori^es, iu pait d at;no pesson wlio"i^ the:^ide^ sf, a:

rm t shat3 i^io}ate any of its xerms oa eondifions:
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P'iT 402-18386 zequrres; Walnnt: oaging and cleanup tna

nd f3C emissions in€o=ination foz eudss=ons units, R.001; R002, R003, and.RO{34, The daily

nust coi taisi t}ie cai iparey sdeatiftcation, nttmbq o1

OC eriiss`%on raEe; total asmbei i

52.,.

usage and OC emisszons fot' aoy of the emissions u

and datesvet to be. rEiscoveted:

ons emploged, OC eonteuc, totaL

opexation, aud the avexage hoiisly

s Cteek subrcitted aievfl'sed iec<itd-keegiiltg foxm to bhw EPA as1 t14

at le^;

tcsms of P77 # '̂0'2-18386 by fa

aEtd. dC eiOlssSOng, fOf eYI3i55I

i_ Augast 8, 20.005, Waannt Creek, v3olated tFze

keep .corrnplete'dailp recorris of coatiitg and cleanup a

uaiis R001, 9004 ROOa. andltQQ4

55. Tlie ttcts alleged in ti.iazs ciaim fot reltef ca ss#iu1W violatioas of PIT #D2-.18386 and

lI.C. 3704.05(G), fox vz^ch rhe STate ss.:!

ct to: civil: pen to ta*eiy

2y o£irs tezins of condationsv

to 1 u u4ive r 3aef and fat which ^^^Ina..'t Cteek is

Ld dollazs ($25,000,04) tot eaeh;d"ay ofeaclti

ed Code 3304.05(C) prouides, in partt tlaat no pexson w

#02-16386 seqirices: Watnut Creek 'ro Is^

cleanup mafetial usage and dC, emissions infostttafiou for en}tssSolxs

outh noating axd

znirs R(^Z, ^ao^^ RQQ^, ^
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and flC_ emissioxt

t Creek Eailed m keep ro3l

for any of

1003, and dates 7et to be;

aud OC eaassst`,

agy

uxiits beginning at least on Novernber?8;

2-moatkt coatitig zui3 deanug inaterial nsage

to C3hio EPA until August 8, 2065_

overnber 28, 2003 to August B; 20p5„ Walnut Cxeek>csolated i3ae

OvCted.

x Creekdid notsiib

by failing to keep Yollu^ 22-month cta#ing atidcleznup matclial usage and

^ts R001; R002, R03, a*zd R004;

R.C. 3704.135(C), for wHich tkie Seaxe is cat tled to, irijcutcdve xe?ief a,nd for whicb Wa,inut Cree3: is

suliject tio. civiY jenalties of up to tcventp-Etve t$ousuaud dollarS ($25,pOb.00) for each day o£ eaeh

violatidii,pucsuant:2o Rr- 3764:06(C).

C?. Resnsed- Codg,. 370445(C)pzov'xd

esmLt SItiaIl vioolate'atty.of its teuns or conctifiorss.

3$6 requttes Walnut Cieek to submit qitaxterly de^

xoiling, 127mom'h coating an,d cleenup rnat

ion,,stnits R0.07, Rt102, R003, and ROG4 by= Jarii.ia

each yeaT;for theprevious calendarouastel.

tdfosulmit

12-month toatLag and cteanuis iriai

eia'tssions unrts. fkom Jastuary

2005, ario ea yetto be discgvered.

sepoita for the

for

s repozts for

strictxon and C3G emissiou;lirriitatioris fox atiy of th:t

quarter of 2003, t1ar+?ugh the, firsrquarterof
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61 Watnut Creek did not submtt che quagcesiy ro!*, 12,intmrh coaring, and cleanup

2[}05 isntit;tli

erion and bG eaissinn lisnitatioi. de.viation reportfor:tbe secoatl quartez of

20()5

Ftoui t4 to August 8, 2005, Wainut Gieek'viota*ed;thetexms of

nitquua ttesly`deviationxeports

cleanup matet'sal

R003, and 11004

fil.

t ictioa.and OC° einission Ii3sxitations fot emissio

eLred in tb.is J

R.C. 370405(G), fos w'hic'h tFie State is eiitided to issjxcti

subject to' civrl penaItkes of up to twenty-fis•e thovssnd dollats ($25;001

viotanon;punsuanttd R.C 37t14,06(,^

E'VERITH-aADM F{37t Ft.

;a11 yiolate any of its tezms'iii

6 fequires 1X/aluut C#eek to subrnit anni

sumsxnaijze the OC. emissions and total coadng and clea.,zup; oa[ensf rrsages f^

aud the totaT sidgle IH1

70.
iC104.anel;lanuatg 31, 2003. respectiv

71.

it the requised..20O a;

epc

0248384 antC

Clt 4AL1.1'Slt a2E

044 anuir.al.repoiffi ozi

ubmitted all past c€ue anriuat reParts oa tluast 8, 2p05,

74, From at least^a.auav3* 33,;21^)4 to sLvgrist 8, ^ti5, ^a1nLt Q=ee' ^ rolzte^^ha tezms or

#02-78386 'bp: faiiin.g t4 submit the aaaua[ reports for 003 and 3004 xo t2hio Ef'A fhat

ie fora3-coznbined HAPemis
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mmarize cfze OCeauissions and totai coatng and.cleanup m.acersal usages fos each

and the totil s'rngle I^P emass,ions and the totai comb szed HAP etniss%osxs fmm a1i e,m sssons nnits.

.9

RC. 37044.05^G), fat wlrich tire $tate,

relief coasiitute ciolafioiis of FiI #02-1$386 zvd

gntitled tai3zjunctive rel'ief and forwluth Walnut CreekYs-

ubject to civs,t peasaltaes of ap to twenty-Eve, thousand. doflss ($25,OOO;00) foi eaeh day of eacfi

vaolatio Fi,C. 37{34-(}6(Q:

TWELFTH Ci;AIM FOR2BLIF-P

I€ecoftl: k

74, Revisad Code-3704.05(C}

,emgitsli:r,.Il ^viotaae uzy o€itstans ox coni3'xt'Toins:.

75, p"I'I #0248386 xeqnsE

ofrs'tuxitS R()Oy; R02, I€.O63, aud R004.

76.

April Qf-2005 a.1ddat

77, WgIzkuta

xeels to keep snontldy I?t1Sl usage .znfq

^e discovezed For atl emissions t

aibmicted 4 montlily PRM sssa^

ecords fos Febxu

coxds on :hugust 8, 2005: .

n ft

aad

7B7 Pxorn, at least Ivlatc6 1, 2005 ta rli3giisS 8, 2D03, WaTnut C:reek violated tixe terms of

PT`L #02-38385 fay fa+tinao- t

R003, andR:a04.

79. Tl*.e acts'allege

R.C. 37N.a5(C), fbt R

§nbject;ici. ciA penatties of up to twenty:-:

violatiori, puxsuant to P^C. 3704:06(C}:

PaiBure to Gi

R0©I, ROQZ;

e violatztiii'es af Y'TI #02-183$fr.. a

ctive sciief and for whicli Wainuc Creek is

iousand dollazs ($25,Q(BO.t}£?) for eacl7 dag of each

Ren^s2ammg IZeqzxizemeatts fnt PTtMs

I2'.

ek,failed w teeep rzion
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80, 'i704.05(C}prov,ides, in-:pat-¢, that no persoa-Who ss zhe]zoldzt otz

^r coni3:ifYOns;: -

81. P1`I #-0?

Sti. ^'aln+rt Cxeek fa'sled to t tn ed repams aftes ie used PRla s c;n

ebrnaary 8, 2005, f'rotn lvtarch: 2, 2005 dirpugta April 29, 2005, AugtYst 3^; 2005; and September 16,

2005, aad:dates ^ec tri bc discovezed

'ataut Cteeit :szbsequeiitiy did n

Febttsa y, MarcH, asid: April of 2005 until Atagust 8, 2005, and did not ;ubznit t'ne reports f,o

PR,.^I usage in Aug istacid Septetnber of 2605-+in ember 21, 2005.

84. Pzogi at Ieaxt:: PrSzrch IU22045 to 13sivember 21, 2045,

#02-18386 by fai^ pg 1z ,.seabnlix tite I'1?M wage,t,

a

(C), foYWh7.ch thC 5mtE„

!'he acks at2eged €o #zeus oF P

age : iis

the

0248386 arid

sab}ect io ci~r7 peiia4ties; of up to ta enty-6ve thansaue€ 3oltaxs: ( y25,OQ0.0(3) £or each da^ o:

violahon, pursuasxt to 1+',C, 370406(Cj.

aF{1RE, Ctie.State.re`apLctfoltq`requests dzat this Gouic;

Ciee3c to eo2npty uzith.R.C. Cbap'tez

704 anB;Ckxe.eulpsad'opted tbezetzndez,.

ut Creek g..ursuaa ..G. 3704.f36r to pay ciuii pena3ties foi theto 3.2

13,
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OreYer 1X14sntt Creek to pay' aU casts afzdfees for thisaction; Fttduduag,attorneys'Eees

and rnforcernenz relaYed axpznses assesssd by the,{5fflce of `Che Ohso Att sxrey General

om of thissurx for.tk;e purgose of m4ing say ozder" t decree ivhichit

Piespectfully subr

} CE3 I2AY
Oiti*FEY GENERAL

sirai l&;(614)'644=1A24
phoue (6'1,4)4Ci6 27(s(

umb is £?hio 43215-34t10
Bznad Stree4 z 5" Fki4r-

*onmeatal' E^`taxcemezkf;Sec[ian,
iLtAtitozitep Gi

artth.bloomQohioateomeyg^sal.ges

As
EII'97L(Tfl2kierYIA11:'11FdreNSjteIIt'2x8BdC1.

615 W, Supesior Aye., l?s' Plci
C1eve1and,43Uio 44113=i899
T'elephone: (216) 7$7-3430
Facssmile (276} 787-3480'
robereja^es@ol^ioaetcimeygetieral.go

f4t`dorne_ys far.Pla"uasi('fSzare ^f ®ir>'o,, ex m;
OUo Attriniey Ganerat
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RA46



COPY

IN THE COURT OF COMMON PLEAS
SUMMIT COUNTY, OHIO

ATE OF OHIO ex rel. MARC DANN, :
TTORNEY GENERAL OF OHIO
nvironmental Enforcement Section

2 0 East Broad Street, 25th Floor
olumbus, Ohio 43215-3400

Plaintiff,

V.

SLICH ENVIRONMENTAL, INC.,
/o Richard M. Eslich
tatutory Agent
715 Paris Avenue N.E.
ouisville, Ohio 44641

nd

CHARD M. ESLICH
715 Paris Avenue N.E.
ouisville, Ohio 44641

CASE NO.

ti.

1
W -07 -5118

JUDGE ASS 'aNED TO JUDGE STOR°4Eli

COMPLAINT FOR INJUNCTIVE RELIEF AND CIVIL PENALTIES

Defendants' aggregate crushing operation has failed to meet air pollutant emission limits

or particulate matter as established by an undisputed permit. Defendants also failed to procure

the necessary permit for modifying its air emissions source and failed to follow the reporting

requirements of their air permit. The State of Ohio, by and through Attomey General Marc Dann

("State of Ohio"), at the written request of the Director of the Ohio Environmental Protection

Agens^;-(`1Jhio EpA "), hereb_y_ institutea this action. The State of Ohio brings this action to

Iremedy violations of Ohio's Air Pollution Control laws in Ohio Revised Code Chapter 3704, and

1

o:,
i,i ^: 30
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t} e rules promulgated thereunder, and to pursue other legal and equitable relief to prevent and

^medy the harm to the State and its residents, and to public health and the environment.

GENERAL ALLEGATIONS

1. Defendant Eslich Environmental Inc. and Defendant Richard M. Eslich,

eollectively "Defendants"), are each a "person" as that term is defmed in the R.C. 3704.01(0)

d Ohio Adm.Code 3745-15-01(U).

2. Eslich Environmental, Inc. is incorporated under the laws of the State of Ohio

th its principal place of business at 5715 Paris Avenue, N.E., Louisville, Ohio, 44641 in Stark

ounty, Ohio.

3. Richard M. Eslich is an Ohio resident whose address is 5715 Paris Avenue NE,

Louisville, Stark County, Ohio, 44641.

4. Upon information and belief, Richard M. Eslich is an officer and shareholder of

slich Environmental, Inc.

5. Defendants own and operate a portable aggregate processing plant involved in

oncrete/brick recycling. As part of the concrete/brick recycling process, Defendants utilize a

ortable primary impact crusher, vibrating grizzly screener, and belt conveyors and maintain

associated storage piles, and other material handling operations.

6. Eslich Environmental, Inc. applied to the Ohio EPA for a permit to install for the

portable aggregate processing plant. In the application, the company indicated that the plant was

a portable source and would temporarily be located at 725 Baltimore Avenue, Akron, Ohio.

7. On June 7, 2000, Ohio EPA issued permit to install no.16-02028 ("permit to

install 16-02028") to Eslich Environmental, Inc. for the portable aggregate processing plant and

operations. In the permit, Ohio EPA indicated that the portable primary impact crusher,

2
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v brating grizzly screener, belt conveyors and their associated soil materials storage piles, soils

aterials handling operations, and roadways would be collectively identified as emissions unit

11001.

8. Pennit to install 16-02028 also specified that Eslich Environmental, Inc. may

locate this portable emissions unit within the State of Ohio without first obtaining a new permit

t install provided: (1) Eslich Environmental, Inc. already possesses a permit to install and a

J ermit to operate; (2) emissions unit F001 is equipped with Best Available Technology; (3) Ohio

PA determines emissions unit F001, at the proposed site, will have an acceptable environmental

pact; and (4) any site approval issued by Ohio EPA shall be valid for no longer than three

ears and is subject to renewal.

9. Permit to install 16-02028 additionally required that there be no visible emissions

f fugitive dust longer than three minutes during any sixty-minute period from unpaved

oadways, and no longer than one minute in any sixty-minute period for wind erosion from

torage piles and load-in or load-out operations for storage piles.

10. The terms and conditions of permit to install 16-02028 required Defendants to

plement the following monitoring, record-keeping, and reporting requirements:

a. submit quarterly deviation reports that identify each day during which an

inspection was not performed by the required frequency and each instance when a

control measure that was to be performed as a result of an inspection was not

implemented; and

b. submit semi-annual reports that identify all days during which any visible

particulate emissions were observed from the crushing and screening operations
I

and describe any corrective actions taken to eliminate the visible particulate

3
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I

emissions.

11. On or about June 27, 2000, Eslich Environmental, Inc. submitted to Ohio EPA

ough its contractual agent, Akron Regional Air Quality Management District, notice of intent

o relocate the portable aggregate processing plant to 1 General Street, Akron, Summit County.

12. On various dates from January 23, 2001 through August 12, 2003, Akron

egional Air QualiTy Management District received eighteen (18) citizen complaints concerning

ust emissions coming from Eslich Environmental, Inc.'s portable aggregate processing plant

ocated at I General Street, Akron, Summit County.

13. The citizen complaints alleged that fugitive dust emissions from the crusher and

torage piles settled on the citizens' properties and prevented them from opening their windows.

14. On at least April 23, 2001, August 26, 2003, and April 12, 2005, inspectors from

Akron Regional Air Quality Management District inspected Defendants' portable aggregate

rocessing plant and found that Defendants had failed to follow the terms and conditions of the

ermit to install that required the suppression of fugitive dust emissions.

15. Defendants' portable aggregate processing plant is a "facility" as that term is

defined in Ohio Adm.Code 3745-31-01.

16. Defendants are the "owners or operators" of the facility as defined in Ohio

Adm.Code 3745-15-01(T).

17. Emissions unit F001 is an "air contaminant source" as defined by R.C. 3704.01

and Ohio Adm.Code 3745-31-01 and 3745-35-01.

18. Ohio Administrative Code 3745-31-02(A)(1), in part, prohibits any person from

causing, permitting, or allowing the installation of a new source of air pollutants without first

applying for and obtaining a permit to install from the Director of Ohio EPA, unless otherwise

4

RA50



COPY

rovided by rule or law.

19. Revised Code 3704.05(C) provides, in part, that no person who is the holder of a

ermit shall violate any of its terms or conditions.

20. Revised Code 3704.05(G) prohibits any person from violating any order, rule, or

etermination of the Director of Ohio EPA that was issued, adopted, or made under R.C. Chapter

3704.

21. The Director has adopted all rales referenced in this Complaint under R.C.

hapter 3704.

22. Richard M. Eslich, by virtue of his position as an officer in Eslich Environmental,

c., in his personal capacity alone or in conjunction with others yet unknown to the State,

aused, controlled, participated in, andlor ordered the violations of law alleged in this Complaint.

n addition to or in the altemative, Richard M. Eslich knew or should have known about these

iolations, and by himself or in conjunction with others, had the authority to prevent or stop

ese violations but failed to exercise this authority to do so. Therefore, Richard M. Eslich is

ersonally liable for every violation herein.

23. The allegations in Paragraphs one (1) through twenty-two (22) of this Complaint

are incorporated by reference into each count of the Complaint as if fully restated therein.

.Count One
Failure to Suooress Fugitive Dust Emissions

24. Revised Code 3704.05(C) provides, in part, that no person who is the holder of a

permit shall violate any of its terms or conditions.

25. Permit to install 16-02028 required Defendants to employ Best Available

(Technology pursuant to dhio Adm.Code 3745-31-05 to suppress the fugitive dust emissions

from emissions unit F001.

5
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26. On April 23, 2001, August 26, 2003, Apri112, 2005, and other dates yet unknown

t Plaintiff, Defendants failed to suppress fugitive dust emissions and thus violated the terms and

c nditions of the permit to install 16-02028 and RC. 3704.05(C).

27. The acts alleged in this count constitute violations of permit to install 16-02028

d R.C. 3704.05(C) for which each Defendant is subject to injunctive relief and civil penalties

f up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to .

L.C. 3704.06(C).

Count Two
Failure to Comply with the Requirement to Report Visible Emissions

28. Revised Code 3704.05(C) provides, in part, that no person who is the holder of a

ennit shall violate any of its terms or conditions.

29. Permit to install 16-02028 required Defendants to record any visible emissions

neident and any corrective actions taken to minimize or eliminate the visible emissions in semi-

ual reports. In addition, permit to install 16-02028 required Defendants to identify, in a

uarterly deviation report, each instance when Defendants failed to implement a control measure

hat was determined to be necessary after conducting an inspection of the facility.

30. On April 23, 2001, visible emissions in excess of the permit's limit occurred at

efehdants' facility. Defendants failed to report the visible emissions and any control or

orrective measures taken to minimize or eliminate the visible emissions in their second quarter

001 deviation report and their first 2001 semi-annual report for emissions unit F001 and

therefore, violated permit to install 16-02028 and R.C. 3704.05(C).

31. On August 26, 2003, visible emissions in excess of the permit's limit occurred at

Defendants' facility. Defendants failed to report the visible emissions and any control or

corrective measures taken to minimize or eliminate the visible emissions in their third quarter

6
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2003 deviation report and their second 2003 semi-annual report for emissions unit F001 and

erefore, violated permit to install 16-02028 and R.C. 3704.05(C).

32. On April 12, 2005, visible emissions in excess of the permit's limit occurred at

efendants' facility. Defendants failed to report the visible emissions and any control or

required to submit a quarterly report that stated that no deviations occurred during that quarter.

38. Defendants did not timely submitxheir quarterly deviation reports for the fourth

Quality Management District by January 31, April 30, July 31, and October 31 of each year and

cover the previous calendar quarters.

37. If no deviations occurred during a calendar quarter, the Defendants were still

spection, was not implemented.

36. These quarterly deviation reports were to be submitted to the Akron Regional Air

quency and each instance when a control measure, that was to be performed as a result of an

eports that identify each day during which an inspection was not performed at the required

Count Three
Failure to Timely Submit Ouarterlv Deviation Reports

34. Revised Code 3704.05(C) provides, in part, that no person who is the holder of a

ermit shall violate any of its terms or conditions.

35. Permit to install 16-02028 required Defendants to submit quarterly deviation

$25,000.00) for each day of each violation, pursuant to R.C. 3704.06(C).

efendant is subject to injunctive relief and civil penalties of up to twenty-five thousand dollars

erefore, violated permit to install 16-02028 and R.C. 3704.05(C).

33. The acts alleged in this count constitute violations of 3704.05(C) for which each

005 deviation report and their first 2005 semi-annual report for emissions unit FOOI and

orrective measures taken to minimize or eliminate the visible emissions in their second quarter

7
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auarter of 2000, all four quarters of 2001, all four quarters of 2002, and the first three quarters of

003.

ollars ($25,000.00) for each day of each violation, pursuant to R.C. 3704.06(C).

40. The acts alleged in this count constitute violations of R.C. 3704.05(C) for which

ach Defendant is subject to injunctive relief and civil penalties of up to twenty-five thousand

39. Defendants finally submitted the above referenced quarterly deviations reports on

ecember 5, 2003. Therefore, these reports were late and thus constitute violations of permit to

imstall l 16-02028 and R.C. 3704.05(C).

CountFour
Failure to Timely Submit Semi-Annual Reports

Revised Code 3704.05(C) provides, in part, that no person who is the holder of a

ermit shall violate any of its terms or conditions.

Permit to install 16-02028 required Defendants to submit semi-annual reports that

each Defendant is subject to injunctive relief and civil penalties of up to twenty-five thousand

dollars ($25,000.00) for each day of each violation, pursuant to R.C. 3704.06(C).

43. Defendants did not timely submit their semi annual report for the first half of

001 until December 5, 2003, and therefore, the report was late and thus constitutes violations of

ermit to install 16-02028 and R.C. 3704.05(C).

44. The act alleged in this count constitutes a violation of R.C. 3704.05(C) for which

creening operations and describe any corrective actions taken to eliminate the visible emissions.

dentified all days during which any visible emissions were observed from the crushing and

Count Five
-Failare to Obtalo aNrmrt to rnsta or nera ons-Noflntltideum tliemnai

Permit to Install

45. Revised Code 3704.05(G) prohibits any person from violating any order, rule, or

8
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y determination of the Director of Ohio EPA that was issued, adopted, or made under R.C.

hapter 3704.

46. Ohio Administrafive Code 3745-31-02(A)(1) provides, in part, that no person

hall cause, permit, or allow the installation of a new source of air pollutants or cause, permit, or

ow the modification of an air contaminant source without first obtaining a permit to install

m the director.

47. A "modification," as that term is defined in Ohio Adm.Code 3745-31-01(PPP),

curs when any physical change in any air contaminant source results in an increase in the

owable emissions.

48. On August 26, 2003, an Akron Regional Air Quality Management District

epresentative conducted an inspection of the facility and discovered Defendants created a large

soil storage pile. This soil storage pile was not included in permit to install 16-02028.

49. Defendants' creation of the large soil storage pIle constitutes a modification of

their permit to install 16-02028.

50: A modification to an original permit to install requires a new pemiit to install per

Ohio Adm.Code 3745-31-02(A)(1).

51. Defendants did not apply for, or obtain, a new permit to install.

52. Defendants' failure to secure a new permit to install constitutes a violation of

Ohio Adm.Code 3745-31-02(A)(1) and R.C. 3704.05(G).

53. The act alleged in this count constitutes a violation of Ohio Adm.Code 3745-31-

02(A)(1) and R.C. 3704.05(G), for which each Defendant is subject to injunctive relief and civil

penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violau'on,

pursuant to R.C.3704.06(C).

9
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Count Six
Failure to Renew the Site Annroval

54. R.C. 3704.05(C) provides, in part, that no person who is the holder of a permit

hall violate any of its terms or conditions.

55. Permit to install 16-02028 requires, in part, any site approval issued by Ohio EPA

hail be valid for no longer than three years and is subject to renewal.

56. At the end of June 2000, Defendants received site approval from Ohio EPA to

elocate emissions unit F001 to 1 General Tire Street, in Akron, Ohio.

57. This site approval was valid from June 2000 until June 2003.

58. Defendants operated emissions unit FOOi from July, 2003 until, at least, July 16,

007 without obtaining a renewed site approval from Ohio EPA.

59. The act alleged in this count constitutes a violation of permit to install 16-02028

and R.C. 3704.05(C), for which each Defendant is subject to injunctive relief and civil penalties

of up to twenty-live thousand dollars ($25,000.00) for each day of each violation, pursuant to

R.C. 3704.06(C).

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court:

A. Preliminarily and permanently enjoin Defendants to comply with R.C. Chapter

3704 and rules adopted thereunder;

B. Order Defendants to obtain a new pennit to install from the Director of Ohio EPA

to reflect all modifications to the facility made since June 7, 2000.

C. Order Defendants to seek renewed site approval from the Director of Ohio EPA

! for emissions unit F001 currently located 1 General Tire Street, in Akron, Ohio.

I
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D. Order Defendants to comply with all visible emissions requirements in permit to

stall 16-02028 and any future permits to install issued to Defendants including any successor

ompanies.

E. Order Defendants, pursuant to R.C. 3704.06, to pay civil penalties for the

iolations in the amount of Twenty-Five Thousand Dollars ($25,000.00) per day for each day of

ach violation, including each day of each violation occurring after the filing of this Complaint.

ursuant to Civ. R. 8(A), the Plaintiff informs the Court that the amount sought is in excess of

'wenty Five Thousand Dollars ($25,000.00);

F. Order Defendants to pay all costs and fees for this action, including attorneys fees

sessed by the Office of the Ohio Attorney General;

G. Retain jurisdiction of this suit for the purpose of making any order or decree

hich it may deem necessary at any time to carry out its judgment; and

H. Grant such other relief as may be just.

Respectfully submitted

MARC DANN
ATTORNEY GENERAL OF OHIO

COLE CANDELORA (0079790)
NICHOLAS J. BRYAN (0079570)
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3400
Telephone: (614) 466-2766
Facsimile: (614) 644-1926
E mail:ncandelora(&ae state.oh.us

nbryan ^.state.oh.us

Attorneysfor PlaintiffState of Ohio
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IN THE COURT OF COMMON PLEAS COpqrpFil E
OMMTRUMBULL COUNTY, OH10

State of Ohio, ea rel. Marc Dann,
Attorney General of Ohio,
Environmental Enforcement Section
30 East Broad Street, 25 Floor
Columbus, Ohio 43215-3414,

Plaintiff,

DFC vz s20
Kq 7ROMy' iC CD

RENIt^: IEqLLENIC^RK

Judge-

v.

Mark A. Miricb, d.b.a.
All Demolition,
444 Eighth Street
Struthers, Ohio 44471-1006,

Defendant.

CaseNo.

Other Civilp

3t3></8"

Defendant Mark A. Mirich, without obtaining authorization from the Ohio Enviro ental '

Protection Agency ("Ohio EPA"), engaged in the open buming of the remnants of a de olished

commercial building. In addition, the Defendant failed to inspect the facility ot give noti e to the

Ohio EPA that a demolition was to occur. By engaging in opening bunting, failing to ins ect the

facility, and failing to give notice to the Ohio EPA, Defendant has increased the risk t public

health and the envuonment by thwarting the ability of the Ohio EPA to ensure that the q ity of

the air in northeastOhio is protected.

Therefore, Plaintiff State of Ohio, by and through its Attomey General, Marc D , and

at the written request of the Director of Environmental Protection ("Director"), hereby i titutes

tFris action to enforce Ohio's air pollution control laws codified in Chapter 3704 of t e Ohio

Revised Code and the rules adopted thereunder. Plaintiff alleges as follows:
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General Alleea8ans

1. Defendant Mark A. Mirich ("Defendant") is an individual residing at 44¢ Eighth

Stteet, Stuthers, Mahoning County, Ohio. Defendant is in the business of asbestos demohL",on.

2. Prior to February 13, 2003 and at all times alleged in this Complaint, D^fendant

conducted business in an individual capacity as A31 Demolition. Subsequent to Feb ary 13,

2003, Defendant incorporated his business in Ohio as All Demolition, lnc.

3. Defendant, by virtue of his position as owner of All Demolition, alorle or in

conjunction with others, caused, participated in, controlled, and/or ordered the violatio

alleged in ihis Complaint. In addition, or in the alternative, Defendant knew about I should

have known about these violations, and by himself, or in conjunction with others y^t to be

discovered, had the authority to prevent or stop these violations, but failed to exe ise his

authority to do so. Defendant is personally liable for these violations.

4. Defendant is a"person" as defined by R.C. 1.59 and 3704.01.

5. Beginning sometime before January 8, 2003 and continuing until at least anuary

9, 2003, Defendant conducted demolition operations at 400 Hunter Avenue, Niles, umbull

County, Ohio ("Hunter Avenue site").

6. Defendant's actions at the Hunter Avenue site constituted a"demoli on," as

defined by Ohio Adm. Code 3745-20-01(B)(13).

7. - The Hunter Avenue site, where Defendant conducted the demolition, cons k d a

"facility," as defined by Ohio Adm.Code 3745-20-01 (B)(1 8) and 3745-15-01(P).

8. Defendant is an "owner" or "operator" of demolition operations at the Hunter

Avenue site, as defined by Ohio Adm,Code 3745-20-01(B)(38).

2
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9. The ceilings, wa[ls, pipes and/or surface areas of the-Hunter Ave ue site

constituted °facility components," as defined in Ohio Adm.Code 3745-20-01(B)(19).

.(0. The demolition opemtions at the Hunter Avenue site constituted a "so ce" as

defined in Ohio Adm.Code 3745-15-01(VJ) of "air contaminants," as defined in R.C. §

3704.01 (B) and Ohio Adm.Code3745-15-01(C).

11. "Open buming" means the bmning of any materials wherein air cont ' ants are

emitted directly into the ambient air without passing through a stack or chimney, as delined by

Ohio Adm.Code 3745-19-01(O).

.12. On or about January 8, 2003, Defendant openly set fire to the facility coml'ponents

acquired from the demolition operation at. the Hunter Avenue site, which emiftted air

contaminants directly into the ambient air.

13. The amount of regulated asbestos-containing material that was stri ped or

removed from pipes or other facility components at the Hunter Avenue site could not be

determined since Defendant failed to perform the asbestos survey required by Ohio A I Codc

3745-20-02(A) prior to beginning demolitton activities.

14. Pursuant to Ohio Adm.Code 3745-20-02(13)(2), the requirements If Ohio

Adm.Code 3745-20-03(A)(1), (A)(2), and (A)(3)(a) apply to eacb owner or operat r of

renovation or demolition operation when the combined amount of regulated asbestos-co(ttanring

h one hundred si I square `material is less than two hundred sixty linear feet on pipes and less tan

feet on other facility components or if there is no asbestos-containing material n a facili being

demolished.

15. Revised Code § 3704.05(0) states that no person shall violate any order,

determination of the Director issued, adopted, or madeand.er1^C. Ghaptei 3704.

3
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16. All rules cited in this Complaint have been adopted by the Director un

Chapter 3704.

Count One -Unlawfnl Open Burnine in a Restricted Area

17. The allegations of paragraphs one through sixteen are incorporated as if fully

restated herein.

18. Ohio Administrative Code 3745-19-03(A) prohibits any person or prop owner

from causing or allowing any "open burning," as defined in Ohio Adm.Code 3745-19-01G), in a

"restricted area" except as otherwise specified by rnle or law.

19. The Hunter Avenue site is located in a "restricted area," as that term is depmed in

Ohio Adm.Code 3745-19-O1(1)(1).

20. On or about January 8, 2003, and other dates not yet known to laintiff,

Defendant caused or allowed open burning in a restricted area in violation of the requireents of

Ohio Adm.Code 3745-19-03(A).

21. Upon information andbelief, Defendant burned the facility componentl of the

Hunter Avenue site, including but not lincited to, building fiaming, wooden beams, wire, roofing

material, and other building debris and waste.

22. The open burning done or caused by Defeadant at thefacIlity qccurred

approximately 125 to 150 feet from Hunter Avenue.

23. _ The acts alleged in this count constitute violations of Ohio Adm.Code 3^145-19-

03(A) and R.C. § 3704.05(G), for which Defendant is subject to injunctive relief pur^uant to

R.C. § 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil pen6lties of

up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuan

3704.06(C).

to R.C.
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Count'lwo - Faflure to Insnect Faei6tv Prior to Demolition

24. The allegations of paragraphs one through twenty-three are incorporated as if

fully restateil herein.

25. Ohio Administrative Code 3745-20-02(A) provides, in part, that. each owner or

operator of any demolition operation shall have the affected facility or part of the facility ^here a

demolition operation will occur thoroughly inspected prior to the commencementl of the

demolition for the presence of asbestos.

26. On January 8, 2003, or some other date not yet known to the Plaintiff, Ddfendant

began demolition activities at the Hunter Avenue site.

27. Defendant failed to have the Hunter Avenue site inspected for the presence of

asbestos prior to the commencement of demolition activities.

28. The acts alleged in this connt constitute violations of Ohio Adm.Code 3745-20-

02(A) and R.C. § 3704.05(G) for which Defendant is subj ect to injunctive Zelief pursuantlto R.C.

§ 3704.06(13), and for which Defendant is liable to pay the State of Ohio civil penalties bf up to

twenty-five thousand dollars ($25;000.00) for each day of each violation, pursuant tol R.C. §

3704.06(C).

Count Three - Failare to Provide Notice of Demolition Operations

29. The allegations of paragraphs one through twenty-eight are incorporatid as if

fully restated herein. -

30. Ohio Administrafive Code 3745-20-03(A)(3)(a) provides, in part, that each owner

or operator; as described in Ohio Adm.Code3745-20-01(B)(38), shall provide the Director of

Ohio EPA with at least ten (10) days pTior written notice of the intention to demolish ber re the

beginning of any demolition operation.

5
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31- On January 8, 2003, or some other date not yet known to the Plaintiff, D11fendant

begau demolition activities at the Hunter Avenue site.

32. Defendant failed to provide the Director of Ohio EPA with at least ten ( IO) days

prior written notice of the intention to demolish the Hunter Avenue site.

33. The acts alleged in this count constitute violations of Ohio Adm.Code 3^45-20-

03(A)(3)(a) and R.C. § 3704.05(G) for which Defendant is subject to injunctive relief purknant to

R.C. § 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil penilties of

up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuantito R.C.

§ 3704.06(C).

Prayer for Relief

WIMREFORE; Plaintiff respectfuIIy requests that this Court:

A. Preliminarily and permanently enjoin Defendant to comply with RC. rhapter

3704 and rules adopted thereunder;

B. Permanently enjoin Defendant to comply with the requirements Ohio Ad$. Code

Chapter 3745-19 by refraining from open biirning in restricted areas without notrficaf on and

authorization by the Ohio EPA;

C. Permanently enjoin Defendant to comply with the requirements of Ohi Adm.

Code Chapter 3745-20 by thoroughly inspecting a facility for the presence of asbestos ^Prior to

the commencement of demolition operations;

D. Permanently enjoin Defendant to provide the Director of Ohio EPA withiat least

ten (l0) days prior written notice of the intention to demolish before the beginning

demolition operation;

6
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E. Order Defendant, pursuant to R.C. § 3704.06, to pay civil penalties for the

violations set forth in the amount of twenty-five thousand dollars ($25,000.00) per day ^or each

violation, including each day of each violation occurring after the filing of this Coinplaint;

pursuant to Rule 8(A) of the Ohio Rules of Civil Procedure, the Plaintiff informs the C^ urt that

the amount sought is in excess of twenty-five thousand dollars ($25,000.00);

F. Order the Defendant to pay all costs and fees for this action, including aiomeys'

fees assessed by the Office of the Attorney General of Ohio;

G. Retain jurisdicfion of this suit for the purpose of makiag any order or decree

which it may deem necessary at any time to cany out its judgment; and,

H. Grant such other relief as may be just.

7

Columbus, Ohto 43215-34141
Telephone:(614)466-2766
Facsimile: (614) 644-1926

Respectfully submitted,

MARC DANN
ATTORNEY GENERAL Obl OHTO

I3hwt IG^^ ^h-,r2
Robert KennethJJaih S761)
Assistant Attomey General
Wednesday M. Szollosi (0075655)
Associate Attomey General
EnvironmentalEnforcementSection
Public Pmtection Division
30 East Broad Street, 25^ Flo^or
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i
IN THE COURT OF COMMON PLEAS

PORTAGE COUNTY, OHIO

0

STATE OF OHIO, ex. rel. .. CASE NO.
MARC DANN
ATTORNEY GENERAL OF OHIO, : JUDGE

Plaintiff,

V.

^ W.S. HOMES, INC.
13714 Cleveland Avenu,e, NW
Uniontown, Ohio 44685

CAUF4TOFCOMMON PLEAS

iOCT 15 2007

LINDA K FANKHAUSER, CLERK
PORTAGE 00Urm; OHIO

20 0 7 CV01413
J U B G E .I W s A. Rl_0 ^1

and

DPS PROPERTIES, L.L.C.
7236 Infirmary Road
Ravenna, Ohio 44266

Defendants.

COMPLAINT FOR INJUNCTIVE RELIEF AND CIVIL PENALTIES

Defendants W.S. Homes, Inc. and DPS Properties, LLC ("Defendants," collectively)

conducted demolition operations without obtaining a pre-demolition asbestos inspection of the

affected property and without providing notice to the Ohio Enviromnental Protection Agency

("Ohio EPA"). The Defendants failure to observe Ohio's asbestos laws created a threat of harm

to human health and the environment. Plaintiff State of Ohio, by and through the Attorney

General Marc Dann, at the written request of the Director of Environmental Protection

("Director"), hereby institates this action to enforce Chapter 3704 of the Ohio Revised Code and

-the-r4le^-adopted thercunder:

The Plaintiff specifically alleges as follows:

^II^II^^^III^IIOI^IIII'IIII^^IIII^IIiI^IIIIIII^IIII'IIII'fI^I^II o1a13 V
DOU]2rBDD6
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GENERAL ALLEGATIONS

1. Defendant DPS Properties, LLC ("DPS Properties") is an Ohio Limited Liability

Company with a business address of 7236 Infrmary Road, Ravenna, Ohio 44266.

2. DPS Properties is, or was at the time of the described violations, the owner of the

property located at 786 North Freedom Street, Ravenna, Ohio.

3. Defendant W.S. Homes, Inc. ("W.S. Homes") is an Ohio Corporation with a

business address of 13714 Cleveland Avenue, NW, Uniontown, Ohio 44685.

4. Each Defendant is a"person°° as defined by R.C. 1.59, R.C. 3704.01, and Ohio

Adm.Code 3745-15-01(U).

5. W.S. Homes was contracted by DPS Properties to demolish the structure at 786

North Freedom Street, Ravenna, Ohio.

6. Defendants are "owners" or "operators" of the demolition operation which

occurred at 786 North Freedom Street, Ravenna, Ohio, as defined by Ohio Adm.Code 3745-15-

01(T), and Ohio Adm.Code 3745-20-o1(B)(38).

7. Beginning sometime before November, 4, 2002 and continuing until at least

November 5, 2002, Defendants removed, authorized, or otherwise controlled the removal of

materials from the ceilings, walls, surface areas, and pipes of a commercial garage at 786 North

Freedom Street, Ravenna, Ohio.

8. Defendants actions at the commercial garage constituted a "demolition" as

defined by Ohio Adm.Code 3745-20-01(B)(13). Furthermore, these actions resulted in the

complete demolition, destruction, and removal of the commercial garage.

2
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9. The commercial garage, where Defendant conducted the demolition, constituted a

"facility" as defined by Ohio Adm.Code 3745-20-01(B)(18) and Ohio Adm.Code

3745-15-0I(P).

10. The demolition operation at the garage constituted a"source", as defined in Ohio

Adm.Code 3745-15-01(W), of "air contaminants", as defined in R.C. 3704.01 and Ohio

Adm.Code 3745-15-01(C).

11. Ohio Revised Code 3704.05(G) states that no person shall violate any order, rule,

or determination of the Director issued, adopted, or made under R.C. Chapter 3704.

12. A11 rules referenced in this Complaint have been adopted by the Director under

R.C. Chapter 3704.

13. Pursuant to Civ. R. 8(A), the State informs the Court that the amount sought is in

excess of Twenty-Five Thousand Dollars ($25,000.00);

14. The general allegations contained in preceding paragraphs are applicable to each

count of the Complaint and are incorporated by reference into each as if fuIIy restated in each

count.

COUNT ONE
FAILURE TO PROVIDE NOTICE OF DEMOLITION OPERATIONS

15. Ohio Administrative Code 3745-20-03(A)(1) provides, in part, that each owner or

operator of a demolition operation shall provide the Director of Ohio EPA with a written

notification of intention to demolish at least ten (10) days before beginning any demolition

operation and setting forth a start date and end date for the demolition operation.

16. Defendantsfailed toprovide tothe Director _with anynorice of their intention to

conduct demolition operations at the commercial garage, which occurred between November 4,

2002 and December 2, 2002.

3
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17. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-03(A)(1) and R.C. 3704.05(G), for which each Defendant is subject to injunctive relief

pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to Twenty-Five Thousand Dollars ($25,000.00) for each day of each

violation, pursuant to R.C. 3704.06(C).

COUNT TWO
FAILURE TO OBTAIN A THOROUGH ASBESTOS INSPECTION

OF A FACILITY WHERE A DEMOLITION OPERATION WILL OCCUR

18. Ohio Administrative Code 3745-20-02(A) provides that each owner and operator

of a demolition operation shall have the affected facility where a demolition operation will occur

thoroughly inspected for the presence of asbestos prior to the commencement of the demolition.

19. Defendants failed to obtain a thorough asbestos inspection prior to demolition

which occurred between November 4, 2002 and December 2, 2002.

20. Defendants also failed to comply with a November 5, 2002 request by Akron

Regional Air Quality Management District, Ohio EPA's local affiliate, to obtain an inspection of

the heater/boiler area of the commercial garage prior to further demolition of the structure.

21. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-02(A) and R.C. 3704.05(G), for which each Defendant is subject to iajunctive relief

pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to Twenty-Five Thousand Dollars ($25,000.00) for each day of each

violation, pursuant to R.C. 3704.06(C).

4
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PRAYER FOR RELIEF

TfEREFORE, Plaintiff respectfiilly requests that this Court:

A. Preliminarily and permanently enjoin Defendants to comply with R.C. Chapter

3704 and rules adopted thereunder, and specifically:

1. Order each Defendant to fully comply with the provisions of Ohio

Adm.Code Chapter 3745-20.

2. Order each Defendant to conduct a full and complete asbestos inspection

of any facility where a demolition or renovation operation will occur, prior

to demolition or renovation activities commencing, pursuant to Ohio

Adm.Code 3745-20-02.

3. Order each Defendant to provide Ohio EPA with written notice at least ten

(10) days prior to any intended demolition or renovation operation,

pursuant to Ohio Adm.Code 3745-20-03.

B. Order each Defendant, pursuant to R.C. 3704.06, to pay civil penalties for the

violations set forth in the amount of Twenty-Five Thousand Dollars ($25,000.00) per day for

each day of each violation, including each day of each violation occurring after the filing of this

Complaint.

C. Order each Defendant to pay all costs and fees for this action, including attomeys

fees assessed by the Office of the Ohio Attomey General;

D. Retain jurisdiction of this suit for the purpose of making any order or decree

which it may deem necessary at any time to carry out its judgment; and

E. Grant such other relief as may be just.

5
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Respectfiilly submitfed,

Iv1ARC DANN
ATTORNEY GENERAL OF 0HI0

GARY L. PASTTEILICH (0079162)
R. BENJAMIN FRANZ (0080693)
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3400
Telephone: (614) 466-2766
Facsimile: (614) 644-1926
eoasheilichgag.state.oh.us
bfranz(cr)ae.state.oh.us
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2g(aa kU; - 6 PH 1 t 28

i'iidU`r CARPENTER
BUTLER COUNTY

CLERK OF COURTS

2004 08 2280

^Ih,Ti .^'>^EwiER
uri-;a `caU^,TY

,^., ;,r ^,L,^aTS
IN THE COURT OF COMMOri P^

BUTLER COUNTY. OHIO

STATE OF OHIO ex rel, JIM PETRO, CASE NO.
ATTORNEY GENERAL OF OHIO
EnvironmentalEnforeementSection
30 East Broad Street, 25t° Floor
Columbus, Ohio 43215-3400

Plaintiff,

V.

MHl-OHIO PETROLEUM COMPANY : JUDGE
o% Rebert J. Meyers (Statutory Agent) .
105 East Fourth Street, Ste 1405
Cincinnati, Obio45202

COMPLAINT-OTHERCIVIL.

Defendant.

Plaintiff State of Ohio, by and through its Attomey General, Jim Petro, at the

written request of the Director of Environmental Protection ("Director"), hereby

insfitutes this action to enforce Chapter 3704 of the Ohio Revised Code ("R.C.") and the

mles adopted thereunder. Plaintiff alleges as follows:

GENERAL ALLEGATIONS

1. Mid-Ohio Petroleum Company ("Defendant"), with its principal place of

business at 1376 State Route 28, suite #H, Loveland, Ohio 45140-8789, is licensed to do

business in the State of Ohio.
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2. The Defendant did and/or does business iti Ohio as Mid-Ohio Petrol êuffi a

Company, as well as Mid-Ohio Petroleum Company d.b.a. Pipeline 0 2il'.0 b 08 2280
Ci +o^ :.;r.:i:{i'sER3. Defendant is a"person" as defined by R.C 1. 1.54 and 3704.01(Oa':plv6.^fbktln},y

Code rule 3745-15-01(U),

4. The Defendant stated that it is an independent small business marketer

("ISBM"), as defined in OAC Rule 3745-21-01(H)(9).

S. Since at least October 19, 1994, until the present or at some time close thereto,

Defendant Mid-Ohio Petroleum Company has been the "owner" and/or "operator" of a

gasoline dispensing facility ("GDF") as defined in Ohio Adm. Code 3745-15-01(T),

located at 435 North VerityParkway, Middletown, Butler County.

6. The GDF is a`Yacility;' as defined in Ohio Adm. Code 3745-15-01(P).

7. The emission unit of the facility is 1409010370 (emissions unit G001).

8. Emission unit G001 is an"air contaminant source," as defined by State law at

Revised Code 3704.01(C). The operation of such source causes or caused the release of

"volatile organic compounds," as defined in Ohio Adm. Code 3745-21-01(B)(6).

9. As part of its operations, Defendant utilizes equipment, operations and/or

activities that emit or cause the emission of "air contaminants" as that term is defined by

R.C. 3704:01(B). Because this equipment and these operations and activities emit air

contaminants, they constitute "air contaminant sources" as that term is defined by R.C.

3704.01(C), and Ohio Adm.Code rules 3745-35-01(B)(1) and 3745-31-01(D).

10. R.C. 3704.05 (G) provides, in part, that no person shall violate any rule of the

Director adopted under Chapter 3704 of the Revised Code. The rules cited in this

2
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Complaint were adopted pursuant to R.C. Chapter 3704.

11. R.C.3704.05(C)provides,inpart,thatnopersoi?rt^Um0e^^'r€§Jbeen

issued shall violate any terms or conditions. eur ..`^^^t i,::i'^'L"9 ^^^ccuvrr
CtE^N OF -3VRTs

COUNT ONE

ILLEGALLY OPERATING A FACILITY WITHOUT
A PERMIT TO OPERATE

obtain a pennit to operate (PTO) before operating a facility that is an air contaminant

source.

13. Defendant's PTO expired on August 6, 1995.

14. The Defendant failed to renew the pemrit.

15. Defendant operated the facility without a permit to operate from August 6, 1995

until the present or at some time close thereto.

16. There is currently no permit for the facility.

17. The Defendant's failure to apply for and obtain a PTO is a violation of Ohio

Adm. Code 3745-35-02 and R.C. 3704.05(G).

18. Defendant's actions consfltute violafions of R.C. Chapter 3704, for which

Defendant is subject to injunctive relief and civil penalties in the amount of up to

twenty-five thousand dollars ($25,000.00) per day per violation pursuant to R.C.

3704.06.
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COUNTTWO '^=..a ;,

. FAILURE TO INSTALL AND OPERATE AUSWLIPMDI^EMIIYG
FACILITY WITHOUT A REQUIRED STAGkI):1yY^APQR^"Q}^k'^ROL

BIiTLEft 'CUivTY
19. Pursuant to Ohio Adm. Code 3745-21-09(A)(4) adid.M"A"_Wc$e 3754-21-

09(DDD), a gasoline dispensing facility in Butler County must install and operate stage

II vapor control systems unless it maintains throughput of less than 50,000 gallons per

calendzr month.

20. Defendant's monthly gasoline throughput exceeded 50,000 gallons beginning on

or about May, 2001. On or about May, 2001 the facility had no exemption from the

requirements to install and operate the stage II vapor recovery equipment.

20. The Defendant failed to bring the facility into compliance with the stage II vapor

recovery equipment installation and operation requirements and therefore is in violation

ofOhio Adm. Code rule 3745-21-09(DDD) andR.C. §§ 3704.05(A) and (G).

21. Defendant's actions constitute violations of R.C. Chapter 3704, for which

Defendant is subject to injunctive relief and civil penalties in the amount of up to

twenty-five thousand dollars ($25,000.00) per day per violation pursuant to R.C.

3704.06.

PRAYER FOR RELIEF

Wherefore, Plaintiff respectfully requests that this Court:

A. Prefiminary and permanently enjoin Defendant to comply with R.C.

Chapter 3704 and the regulations adopted thereunder in the course of any operation of its

Facility and its air contaminant sources;
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B. Order Defendant to pay a civil penalty of twenty-five thotikand etibllars

($25,000) for each day of each violation alleged in ttus
Complam^, ^ QludiA4aw&P6}'

k; il.li •i' 2F^ fn'
each violation subsequent to the filing of this action, pursuant to A4(y;0.p^qant

Or CO"?7S
to Civ.R. 8(A), this Complaint seeks relief in excess of twenty-five thousand dollars

($25,000);

C. _ Order Defendant to pay costs, including attomey fees, of this action;

D. Retain jurisdiction of this suit for the purpose of making any order ar

decree which it may deem necessary at any time to cany out its judgment;

and

E. Grant such other relief as this Court may deem necessary and appropriate.

Respectfully submitted,

JIM PETRO
ATTORNEY GENERAL OF OHIO

&A W
Brett A. Kravitz (0069101)
Jason M. Hunt (0069728)
Assistant Attomeys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3400
Telephone (614) 466-2766
Facsimile (614) 644-1926
bkravitz(a?a: state oh us
'hunt a .state.oh.us

5

RA75



I
IN THE COURT OF COMMON PLEAS

MONTGOMERY COUNTY, 01110

STATE OF OHIO, ex rel.
JIM PETRO,
ATTORNEY GENERAL OF OHIO
Environmental Enforcement Section
30 East Broad Street
Columbus, Ohio 43215,

CASE NO.

JIIDGE

Plaintiff,

El I

v. . COMPLAINT FOR CIVIL PENALTIES
AND INJUNCTIVE RELIEF

R.L.R. INVESTMENTS, LLC
c!o Donald R. DeLuca (statutory agent)
600 Gillam Road,
W ihnington, Ohio 45177,

Defendant.

Plaintiff State of Ohio, by and through the Attorney General, Jim Petro, at the written

request of the Director of Environmental Protectiom("Director"), hereby brings this action to

enforce Chapter 3704 of the Ohio Revised Code and the rules adopted thereunder. The Plaintiff

alleges as follows:

GENERAL ALLEGATIONS

1. R.L.R. Invegtments, LCC ("Defendanf) is an Ohio limited liability company with

its principal place of business located at 600 Gillam Road, Wilmington, Ohio 45177.

2. Defendant is a "person" as defined by R.C. 1.59 and 3704.01(0).

3. Between approximately April 1, 2003 and December 15, 2003, Defendant

conducted demolitions andlor renovations at 330 West First Street, Dayton, Montgomery County,

Ohio ("the Urban Resort Site" or "Facility").
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4. The Urban Resort Site identified constitutes a "facility" as that term is defined by

Ohio Adm.Code 3745-20-O1(B)(18).

5. The Urban Resort Site contained "asbestos" andtor "friable asbestos material" as

these terms are defined in Ohio Adm.Code 3745-20-01(B)(3) and 3745-20-O1(B)(20).

6. The demolition of any of the structures of the Facility identified in paragraph 3

above constitutes a "demolition" as that term is defined by Ohio Adm.Code 3745-20-o1(B)(13).

The renovation of any of the structures of the Facility identified in paragraph 3 above constitutes

a"renovation'' as that term is defined by Ohio Adm.Code 3745-20-01(B)(43).

7. Defendant was the "owner" andlor "operator" of each demolition andJor

renovation operation conducted at the Urban Resort Site, as those terms are defined by Ohio

Adm.Code 3745-20-01(B)(38).

8. On or about the foUowing dates Defendant's demolition, renovation, or

dismantling activities caused friable asbestoscontaining materials to be stripped from the Facility

at various locations and to fall to the floor(s) at several locations within the Facility:

DATES

April 1, 2003

June 6, 2003

June 9,2003

June11,2003

June 24,2003

July 8; 2DD3

August 6, 2003

2
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August 11, 2003

December 10, 2003

December 15, 2003

9. At the Facility identified in paragraph 3 of this complaint, the amount of friable

asbestos materials that was stripped or removed from pipes was at least two hundred sixty linear

feet, or at least one hundred sixty square feet of friable asbestos material on other facility

components.

10. R.C. 3704.05(G) provides, in part, that no person shall violate any nile

promulgated by the Director under R.C. Chapter 3704.

I L The general allegations contained in paragraphs 1 through 10 are applicable to

each count of the Complaint and are incorporated by reference into each as if fully restated in

each count.

COUNTONE
FAILURE TO PROVIDE REOUIRED NOTICE OF DEMOLITION

OR RENOVATION' IN A TIMELY MANNER

12. Ohio Adtn.Code 3745-20-03(A) provides,.in part, that each owner or operator of a

demolition or renovation operation shall provide the Director of Ohio EPA with written notice of

intention to demolish or rcnovate by postmarking or delivering the notice to the Ohio EPA field

office having jurisdiction in the county where the demolirion and/or renovation is to occur at

least ten days before any demolition and/or renovation operation begins. The notice must include

the starting date of asbestos removal work in the demolition and/or renovation.

13. On April 1, 2003 or sometime earlier not yet known to the Plaintiff, Defendant

began demolition andlor renovation activities at the Facility.

3
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14. On or about April 7, 2003, Defendant's consultant, Interdyne Corp., submitted an

Ohio EPA Notification of Demolition or Renovation for the Urban Resort Site indicating a start

date of April 8, 2003 and a completion date of May 1, 2003. The end date of the demolition or

renovation project at the Facility had a revised completion date extended to Juty 31, 2004:

15. Defendant failed to submit a Notification of Demolition or Renovation for the .

Urban Resort Site until after demolition and/or renovation operations began at the Facility.

16. The acts alleged in this count constitute violations of Oliio Adm.Code

3745-20-03(A) and R.C. 3704.05(G), for which Defendant is subject to injunctive relief pursuant

to R.C. 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil penalties of

up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to R.C.

3704.06(C).

COUNT TWO
FAILURE TO REMOVE FRIABLE ASBESTOS MATERIALS

BEFORE ENGAGING IN ACTIVITY BREAKING UP. DISLODGING OR SIMILARLY
DISTURBING THE MATERIALS

17. Ohio Adm.Code 3745-20-04(A)(1) provides, in part, that each owner or operator

of a demolition or renovation operation shall remove friable asbestos materials from the facility

being demolished or renovated before any activity begins that wou(d break up, dislodge, or

similarly disturb the materials or preclude access to the materials for subsequent removal.

18. On or about at least the following dates at the Urban Resort Site, Defendant failed

to remove friable asbestos materials from the facility being demolished or renovated before any

activity begins that would break up, dislodge, or similarly disturb the materials or preclude access

_to-the materials foi subi-s equ-e>nt removal:

4
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DATES

Apri11, 2003

June 6, 2003

June 9, 2003

June1t,2003

June 24, 2003

July 8, 2003

August 6,2003

' August 11, 2003

December 10, 2003

December 15, 2003

19. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(A)(I) and R.C. 3704.05(G), for which Defendant is subject to injunctive ielief

pursuant to R.C. 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil

penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C.3704.06(C).

COUNTTHREE
FAILURE TO ADEOUATELY WET FRIABLE ASBESTOS MATERIALS

WFIILE THEY ARE BEING REMOVED OR STRIPPED

20. Ohio Adm.Code 3745-20-04(A)(3) provides, in part, that each owner or operator

of a demolifion or renovation operation shall adequately wet friable asbestos materials when they

are being stripped from facility components.

21. On or about at least the following dates at the Urban Resort Site, Defendant failed

to adequately wet friable asbestos materials when being removed or stripped:
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DATES

Apri11,2003

June 6,2003

June 9, 2003

June11,2003

June 24, 2003

JuIy 8, 2003

August 6, 2003

August 11, 2003

December 10, 2003

December 15, 2003

22. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(A)(3) and R.C. 3704.05(O), for which Defendant is subject to injunctive relief

pursuant to R.C. 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil

penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violarion,

pursuant to R.C.3704.06(C).

COINTFOUR
FAILURE TO KEEP FRIABLE ASBESTOS MATERIALS ADEOUATELY WF.T AFTER
THEY HAVE BEEN REMOVED OR STRIPPED UNTIL COLLECTED FOR DISPOSAL

23. Ohio Adm.Code 3745-20-04(A)(6)(a) provides, in part, that an owner or operator

of a demolition or renovation operation shall adequately wet friable asbestos materials that have

been-retnoveu-or strippeizo etisute-thaiihe tt^terials^ertrra^t^d^c ^l} wet tmtil iItep m

collected for disposal in accordance with rule 3745-20-05.

6
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24. On or about at least the following dates, at the Urban Resort Site, Defendant failed

to adequately wet friable asbestos materials that had been removed or stripped to ensure that the

materials remained adequately wet until collected for disposal in accordance with Ohio

Adm.Code 3745-20-05:

DATES

April 1, 2003

June 6, 2003

June 9, 2003

June 11, 2003

June 24, 2003

July 8; 2003

August 6, 2003

August 11, 2003

December 10, 2003

December 15, 2003

25. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(A)(6)(a) and R.C. 3704,05(G), for which Defendant is subject to injunctive relief

pursuant to R.C. 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil

penalties of up to twenty-five thousand dollars ($25,000.00) for each day of eaoh violation,

pursuant to R.C.3704.06(C).
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COUNT FIVE
FAII.URE TO REPAIR. ENCAPSULATE OR REMOVE ALI FRIABLE ASBESTOS

MATERIA.LS BEFORE REMOVING ASBESTOS EMISSIOA3 CONTROLS

26. Ohio Adm.Code 3745-20-04(C) provides, in part, that each owner or operator of a

demolition or renovation operation shall ensure that all asbestos-containing materials which have

been damaged or made friable by demolition, renovation or adjacent stripping operations are

repaired, encapsulated, or removed for disposal in accordance with Ohio Adm.Rode 3745-20-05

prior to the removal of emission controls.

27. On or about at least the following dates at the Urban Resort Site, Defendant failed

to ensure all asbestos-containing materials that were damaged or made friable were repaired,

encapsulated, or removed for disposal in accordance with Ohio Adm.Code 3745-20-05 prior to

the removal of emission controls:

DA'f'ES

April 1; 2003

June 6, 2003

June 9, 2003

June 11, 2003

June 24, 2003

July S, 2003

August 6, 2003

August 11, 2003

December 10, 2003

December 15,2003
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28. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(C) and R.C. 3704.05(fi), for which Defendant is subject to injunctive reliefpursuant

to R.C. 3704.06(B), and for which Defendant is liable to pay the State of Ohio civil penalties of

up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to R.C.

3704.06(C).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffrespectfully requests that this Court:

A. Enjoin Defendant to comply with R.C. Chapter 3704 and Ohio Adm.Code

Chapter 3745-20 before conducting anydemolition or renovation activities in this state;

B. Order the Defendant, pursuant to R.C. 3704.06, to pay civil penalties for the

violations set forth in the amount of twenty-five thousand dollars per day ($25,000.00) for each

violaflon; plus twenty-five thousand dollars a day ($25,000.00) per day for each violation after

the filing of this Complaint;

C. Order Defendant to pay for the costs of this action including attorneys' fees

assessed by the Office of the Ohio Attorney General;

D. Retain jurisdiction of this suit for the purpose of making any order or decree

which it may deem necessary at any time to cany out its judgment; and

E. Grant such other relief as may be just.

F. Pursuant to Civ.R. 8(A), this Complaint seeks relief in excess of twenty-five

thousand dollars ($25,000).

9
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Respectfiilly submitted,

JIM PETRO
ATTORNEX GENERAL OF OHIO

JLIL
BRETT A. KRAVITZ (0069101)
JOHN K. MCMANUS (003714
Assistant Attomeys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3428
Telephone: (614) 466-2766
Facsimile: (614) 644-1926
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IN TIiE COURT OF COMMON PLEAS
SUMMIT COUNTY, OIIIO 7 6 6^

2005-12-
State of Ohio, ex. rel. . Case No.
Jim Petro
Attorney General of Ohio , ASSIGNED TO JUDGE COSGROVE
30 East Broad Street, Judge:
Columbus, Ohio 43215

Plaintiff, . Complaint for Injunctive
. Relief and Civil Penalties

Spiker Environmental, Inc.
1247 Eastwood Avenue
Talimadge, Ohio 44278

Samuel A. Keller, individually and personally:
712 Roanoke Ave
Cnyahoga Falls, Ohio 44221-1244,

David J. Keller, individually and personally
10063 Southwyck Ave NW
Canton, Ohio 44720-8268,

Shirley Mendenhall, individually and
personally
167 Ridgewood Rd
Wadswortb, Ohio 44281-9765,

James Black, individually and personally
1247 Eastwood Ave.
Tallmadge, Ohio 44278-2645,

Gary Shoemaker, individually and personally:
1247 Eastwood Ave.
Tallmadge, Ohio 44278-2645,

Frank Towns, individually aud personally
1247 Eastwood Ave.
Talimadge, Ohio 44278-2645,

Defendants.
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Plaintiff State of Ohio, by and through the Attorney General Jim Petro, at the written

request of the Director of Environmental Protection ("Director"), hereby institutes this action to

enforce Chapter 3704 of the Ohio Revised Code and the rules adopted thereunder. The Plaintiff

alleges as follows:

GENERAL ALLEGATIONS

1. Defendant Spiker Environmental, Inc. ("Spiker Envitonmental") is an Ohio

Corporation with a business address of 1247 Eastwood Ave., Tallmadge, Ohio 44278, located in

Summit County, Ohio.

2. Defendants Samuel A. Keller, David J. Keller, and Shirley Mendenhall, as fonner and

current officers, directors and employees of Spiker Environmental, Inc. are personally liable for

the actions of Spiker Environmental due to their exclusive control of the operations of Spiker

Environmental.

3. Defendants Samuel A. Keller, David J. Keller, and Shirley Mendenhall by virtue of

their positions with Spiker Environmental, alone or in conjunction with others, caused,

participated in, controlled, and/or ordered the violations of law alleged in this Complaint. In

addition, or in the altemative, Defendants Samuel A. Keller, David J. Keller, Shirley

Mendenhall, knew about or should have known about these violations, and by themselves or in

conjunction with others, had the authority to prevent or stop these violations, but failed to

exercise his or her authority to do so. Defendants Samuel A. Keller, David J. Keller, and Shirley

Mendenhall are personally liable for these violations.

4. Defendants James Black, Gary Shoemaker, and Frank Towns, as fonner and current

shareholders, directors, and employees of Spiker Environmental, Inc., along with Defendants

2
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Samuel A. Keller, David J. Keller, Shirley Mendenhall, are personally liable under a theory of

piercing the corporate veil in light of their intentional actions to underfund the corporation so

that it would not have the ability to do the work and/or pay the civil penalties sought in this

Complaint. These actions by Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall,

James Black, Gary Shoemaker, and Frank Towns have resulted in actual injury to the State of

Ohio:

5. Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall, James Black,

Gary Shoemaker, Frank Towns, and Spiker Environmental, collectively known as "Defendants,"

are "persons" as defined by R.C. 1.59 and 3704.01(0).

6. On the dates indicated in the individual counts below, Defendant Spiker

Environmental removed asbestos-containing materials from the ceilings, walls, surface areas,

and/or pipes at five separate locations in the State of Ohio. These locations included: Orchard

Hill Elementary School located at 450 Walnut Street, Leetonia, Ohio 44431 ("Orchard

Elementary School"), Paradise United Church of Christ located at 619 East Main Street,

Louisville, Ohio 44702 ("Paradise Church"), Ohio Auto Supply, located at 1128 West

Tuscarawas Street, Canton, Ohio 44702 ("Ohio Auto Supply"), Sapphire Housing Corporation

apartments located at 1908 Third Street, NE, Canton, Ohio, 44704 ("Sapphire Housing"),

Fettman Property Management homes, located at 127, 129, 133, 137, and 139 Kensington Court

NW, Canton, Ohio 44708 ("Fettman Homes").

7. The actions of the Defendants at Orchard Elementary School, Paradise Church, Ohio

Auto Supply, Sapphire Housing, and Fettman Homes each constituted a"demolition" or

"renovanon" as tTrose terms are defuied byD7no Adin-.Code 3745-20-0

3
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8. Orchard Elementary School, Paradise Church, Ohio Auto Supply, Sapphire Housing,

and Fettman Homes, where Defendant Spiker Environmental conducted demolitions or

renovations, each constituted a"facility" as defined by Ohio Adm.Code 3745-20-01(B) and

3745-15-01(P).

9. Defendants are "owners" or "operators" of the demolition andlor renovation

operations at Orchard Elementary School, Paradise Church, Ohio Auto Supply, Sapphire

Housing, and Fettman Homes as defined by Ohio Adm.Code 3745-20-01(B).

10. The property at Orchard Elementary School, Paradise Church, Ohio Auto Supply,

Sapphire Housing, and Fettman Homes each contained "friable asbestos material" as defined by

Ohio Adm.Code 3745-20-01(B).

11. The ceilings, walls, pipes and surface areas inside of Orchard Elementary School,

Paradise Church, Ohio Auto Supply, Sapphire Housing, and Fettman Homes each constituted

"facility components" as defined in Ohio Adm.Code 3745-20-01(B).

12. Orchard Elementary School, Paradise Church, Ohio Auto Supply, Sapphire Housing,

and Fettman Homes each constituted a "source" as defined in Ohio Adm.Code 3745-15-01(W)

of "air contaminants" as defined in R.C. 3704.01(B) and Ohio Adm.Code 3745-15-01(C).

13. R.C. 3704.05(G) states that no person shall violate any order, rule, or determination

of the Director issued, adopted, or made under R.C. Chapter 3704. The rules cited herein are

adopted under R.C. Chapter 3704.

14: The general allegations contained in preceding paragraphs are applicable to each

count of the Complaint and are incorporated by reference into each as if fully restated in each

count.

4
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Count One
Orchard Elementary School

Failure to Prevent the Discharge of Visible Emissions
During Collection of Asbestos-Containing Material by Failing to Wet

15. Ohio Adm.Code 3745-20-05(B) provides, -in part, that each owner or operator of a

demolition or renovation operation shall ensure that no visible emissions be discharged during

the collection of any asbestos-containing waste material. Specifically, Ohio Adm.Code

3745-20-05(B)(1) requires that asbestos materials be adequately wetted.

16. On May 29, 2002 and other dates to be discovered, Defendants failed to ensure

that no visible emissions were discharged during the collection of asbestos-containing waste

material from Orchard Elementary School.

17. The acts alleged in this count constitute violations of Ohio Adm.Code 3745-

20-05(B) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief pursuant to

R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio civil penalties

of up to twenty-five thousand dollars ($25,000.00) for each day of each violation, pursuant to

R.C. 3704.06(C).

Count Two
Paradise Church

Failure to Notify and/or Complete Abatement Activities
In Accordance With Notification Dates

18. Ohio Adm.Code 3745-20-03(A)(3)(d)l requires a party to immediately notify the

Ohio EPA of changes in the start date of demolition or renovation operations.

'Prior to November, 2002 this requiremant was codified at Ohio Adm.Code 2745-20-03 (D)(2).

5
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19. Prior to beginning any demolition or renovation at Paradise Church, Defendants

notified Ohio EPA that they would begin demolition or renovation activities at Paradise Church

on September 6, 1999.

20. On August 19, 23, and 25, 1999, and other dates to be discovered, Defendants

began demolition or renovation activities at Paradise Church, but failed to immediately inform

the appropriate Ohio EPA field office concerning deviations to their start date for their

demolition or renovation schedule.

21. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-03(A)(3)(d) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief

pursuaiantto R.C. 3704.06(B), and for wluch each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to. R. C. 3704.06(C).

Count Three
Ohio Auto Supply

Failure to Ensure Removed Friable Asbestos Materials
Remain Wet until Collected for Disposal

22. Ohio Adm.Code 3745-20-04(A)(6)(a) provides, in part, that each owner or operator of a

demolition or renovation operation shall ensure that friable asbestos materials that have been

removed or stripped from facility components remain adequately wet until such materials are

collected for disposal in accordance with Ohio Adm.Code 3745-20-05.

23. "Adequately wet," as defined in Ohio Adm.Code 3745-20-01(B), means sufficiently

mixed or penetrated with liquid to prevent the release of particulates.

6
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24. On May 20 and 21, 1999, and other dates to be discovered, Defendants failed to ensure

that friable asbestos materials removed or stripped from facility components at Ohio Auto

Supply remained adequately wet until the materials could be collected for disposal.

25. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(A)(6)(a) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief

pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C).

Count Four
Ohio Auto Suaulv

Failure to Ensure Damaged or Friable Asbestos Materials
Are Repaired, Encapsulated, or Removed Prior to Removal of Emission Controls

26. Ohio Adm.Code 3745-20-04(C) provides, in part, that each owner or operator of

any demolition or renovation project shall ensure all asbestos-containing materials, which have

been damaged or made friable by demolition, renovation or adjacent stripping operations, are

repaired, encapsulated, or removed for disposal in accordance with Ohio Adm.Code 3745-20-05,

prior to the removal of the emission controls?

27. On May 20 and 21, 1999, and other dates to be discovered, Defendants failed to

ensure all asbestos-containing materials at Ohio Auto Supply that had been damaged or made

friable by Defendants were repaired, encapsulated, or removed for disposal in accordance with

Ohio Adm.Code 3745-20-05, prior to the removal of the emission controls.

28. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(C) (1999) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief
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pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C).

Count Five
Ohio Auto Supply

Failure to Notify and/or Complete Abatement Activities
In Accordance With Notification Dates

29. Ohio Adm.Code 3745-20-03(D)(2) in effect in 19993 required notification to the

Ohio EPA of "[a]ny deviation in the demolition or renovation schedule[.]"

30. Prior to beginning any demolition or renovation at Ohio Auto Supply, Defendants

notified Ohio EPA that they would complete all demolition or renovation activities at Ohio Auto

Supply by May 18, 1999.

31. On May 20 and 21, 1999, and other dates to be discovered, Defendants had not

yet completed demolition or renovation for Ohio Auto Supply, but failed to immediately inform.

the appropriate Ohio EPA field office conceming deviations to their demolition or renovation

schedule.

32. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-03(D)(2) in effect in 1999, and R.C. 3704.05(G), for which Defendants are subject to

injunctive relief pursuant to R.C. 3704.06(B), and for which.each Defendant is liable to pay the

State of Ohio civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of

each violation, pursuant to R.C. 3704.06(C),

2 Prior to November, 2002 this requirement was codified at Ohio Adm.Code 3745-20-04(B).
Ohio Adm.Code 3745-20-03 as modified in 2002 only requires notification of changes to the start date.
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Count Six
Sapphire Housine

Failure to Notify and/or Complete Abatement Activities.
In Accordance With Notification Dates

33. Ohio Adm.Code 3745-20-03(D)(2) in effect in 19994 required notification to the

Ohio EPA of "[a]ny deviation in the demolition or renovation schedule[]"

34. Prior to beginning any demolition or renovation at Sapphire Housing, Defendants

notified Ohio EPA that they would complete all demolition or renovation activities aYSapphire

Housing by September 17, 1999.

35. On September 21, 1999, and other dates to be discovered, Defendants had not yet

completed all demolition or renovation activities at Sapphire Housing, but failed to immediately

inform the appropriate Ohio EPA field office concerning deviations to their demolition or

renovation schedule.

36. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-03(D)(2) in effect in 1999, and R.C. 3704.05(G), for which Defendants are subject to

injunctive relief pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the

State of Ohio civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of

each violation, pursuant to R.C. 3704.06(C).

Count Seven
Sapphire Housine

Failure to Ensure Removed Friable Asbestos Materials
Remain Wet Until Collected for Disposal.

37. Ohio Adm.Code 3745-20-04(A)(6)(a) provides, in part, that each owner or

operator of a demolition or renovation operation shall ensure that friable asbestos materials that

Ohio Adm.Code 3745-20-03 as modified in 2002 only requires notification of changes to the start date.
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have been removed or stripped from facility components remain adequately wet until such

materials are collected for disposal in accordance with Ohio Adm.Code 3745-20-05.

38. "Adequately wet," as defined in Ohio Adm.Code 3745-20-01, means sufficiently

mixed or penetrated with liquid to prevent the release of particulates.

39. On September 21, 1999, and other dates to be discovered, Defendants failed to

ensure that friable asbestos materials removed or stripped from facility components at Sapphire

Housing remained adequately wet until the materials could be collected for disposal.

40. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(A)(6)(a) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief

pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R:C.3704.06(C).

Count Eight
Sapphire Housing

Failure to Ensure Damaged or Friable Asbestos Materials
Are Repaired, Encapsulated, or Removed Prior to Removal of Emission Controls

41. Ohio Adm.Code 3745-20-04(C) provided, in part, that each owner or operator of

any demolition or renovation project shall ensure all asbestos-containing materials which have

been damaged or made friable by demolition, renovation or adjacent stripping operations are

repaired, encapsulated, or removed for disposal in accordance with Ohio Adm.Code 3745-20-05,

prior to the removal of the emission controls.

42. On September 21, 1999, and other dates to be discovered, Defendants failed to

ensure all asbestos-containing materials at Sapphire Housing that had been damaged or made
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friable by Defendant were repaired, encapsulated, or removed for disposal in accordance with

Ohio Adm. Code 3745-20-05 (1999), prior to the removal of the emission controls.

43. The acts alleged in this count constitute violations of Ohio Adm.Cbde

3745-20-04(C) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief

pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C).

Count Nine
Fettman Ffomes

Failure to Ensure Removed Friable Asbestos Materials
Remain Wet Until Collected for Disposal

44. Ohio Adm.Code 3745-20-04(A)(6)(a) provides, in part, that for. all regulated

asbestos-containing material including material that has been removed or stripped, all materials

be adequately wetted to ensure the materials remain adequately wet until collected and contained

or treated in preparation for disposal.

45. "Adequately wet," as defined in Ohio Adm.Code 3745-20-01, means sufficiently

mixed or penetrated with liquid to prevent the release of particulates.

46. On October 16, 2003, and other dates to be discovered, Defendants failed to ensure

that friable asbestos materials removed or stripped from facility components remained

adequately wet until the. materials could be collected for disposal at five separate properties,

comprising Fettman Homes, located at 127, 129, 133, 137, and 139 Kensington Court NW,

Canton, Ohio 44708.

47. The acts alleged in this count constitute violations of Ohio Adm.Code

3745-20-04(A)(6)(a) and R.C. 3704.05(G), for which Defendants are subject to injunctive relief
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pursuant to R.C. 3704.06(B), and for which each Defendant is liable to pay the State of Ohio

civil penalties of up to twenty-five thousand dollars ($25,000.00) for each day of each violation,

pursuant to R.C. 3704.06(C).

Count X
Fraudulent Transfer

48. Defendant Spiker Environmental is no longer in operation and no longer has

sufficient assets to pay the civil penalty sought herein.

49. Defendant Spiker Environmental is still incorporated and listed as active by the

Ohio Secretary of State as of the date of this Complaint.

50. Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall, James Black,

Gary Shoemaker, and Frank Towns, themselves and by and through their officers and

employees, through underfunding, co-mingling funds and/or transferring funds to and from

Spiker Environmental, have attempted to conceal or deplete the assets of Spiker Environmental

from the State of Ohio intentionally in order to thwart the collection ofjudgment.

51. These acts constitute violaflons of R.C. 1336.04 since they were intentionally,

made to "hinder, delay, or defraud" the State of Ohio, or were made without adequate

consideration.

52. These acts constitute violations of R.C. 1336.05 since they were made after

knowledge by Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall, James Black,

Gary Shoemaker, and Frank Towns, of the potential of a civil penalty as to the violations.

53. The practices and acts set forth inxhis Count constitute fraudulent transfers under

R.C. 1336.07 that render Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall,

James Black, Gary Shoemaker, and Frank Towns jointly and severally liable for any judgment to
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the extent of any assets or consideration transferred to the Defendants from Spiker

Environmental, or, in the altemative, allow for the fraudulent transfer to be undone and funds

restored.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court:

A. Issue an injunction enjoining each Defendant to comply with R.C. Chapter 3704

and Ohio Adm. Code Chapter 3745-20 before conducting any demolition or renovation activities

in this state;

B. Order each Defendant, pursuant to R.C. 3704.06, to pay civil penalties for the

violations set forth in the amount of twenty-five thousand dollars per day ($25,000.00) for each

violation; plus twenty-five thousand dollars a day ($25,000.00) per day for each violation after

the filing of this Complaint, all in amount in excess of $25,000;

C. Undo or set aside any fraudulent transfers made by Spiker Environmental to

Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall, James Black, Gary

Shoemaker, and Frank Towns, or, in the altemative, ordei Defendants Samuel A. Keller, David

J. Keller, Shirley Mendenhall, James Black, Gary Shoemaker, and Frank Towns to pay to the

State of Ohio any amounts fraudulently transferred to those Defendants, in an amount equal to

the lesser of the amount transferred, or the civil penalty assessed pursuant to R.C. 3704.06(C);

D. Hold Defendants Samuel A. Keller, David J. Keller, and Shirley Mendenhall

personally liable due to their personal participation in the acts complained of herein and/or pierce

the corporate veil as to the civil penalty, pursuant to R.C. 3704.06(C), in the amount of twenty-
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five thousand dollars ($25,000) for each day of each violation alleged herein and enjoin them

from committing further violations;

E. Hold Defendants Samuel A. Keller, David J. Keller, Shirley Mendenhall, James

Black, Gary Shoemaker, and Frank Towns, personally liable by piercing the corporate veil as to

the civil penalty, pursuant to R.C. 3704.06(C), in the amount of twenty-five thousand dollars

($25,000) for each day. of each violation alleged herein and enjoin them from committing further

violations;

F. Order Defendant to pay for the costs of this action, including applicable attomey

fees associated with the enforcement of this action;

G. Retain jurisdiction of this suit for the purpose of making any order or decree

which it may deem necessary at any time to carry out its judgment; and

H. Grant such other relief as may be just and proper.

Respectfully submitted,

JIM PETRO
ATTORNEY GENERAL OF OHIO

Karla Gebel Perrin (0078918)
Nicole Candelora (0079790)
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3428
Telephone: (614) 466-2766
Facsimile: (614) 644-1926
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